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PEEFACE  TO  FIEST  EDITION. 


The  purpose  of  this  treatise  is  to  give  an  account  of  the  modes 
in  which  the  proceedings  of  courts  of  justice  may  be  reviewed,  and 
the  practice  in  relation  thereto.  The  ordinary  proceedings  for  re- 
view are  motions  for  new  trial  in  the  court  which  rendered  the 
decision,  and  appeals  to  a  higher  court ;  and  accordingly  the  main 
portion  of  the  work  is  devoted  to  these  two  modes,  viz.,  new  trial 
and  appeal.  In  addition  to  these  it  has  been  deemed  advisable  to 
fifive  an  account  (much  less  extended)  of  what  may  be  termed  the 
extraordinary  modes  of  review;  viz.,  writs  of  certiorari,  prohibition, 
and  habeas  corpus,  and  actions  in  equity  for  relief  against  judg- 
ments. And  to  these  have  been  added  a  chapter  on  the  writ  of 
mandamus,  and  a  chapter  on  motions  for  relief  against  judgments 
by  default. 

The  book  is  intended  for  use  in  every-day  practice,  and  this 
purpose  has  determined  several  features  of  its  plan. 

1.  Its  scope  has  been  limited  (except  as  stated  below)  to  the 
practice  in  California.  The  systems  of  procedure  of  the  various 
states  are  very  different,  and  depend  to  a  great  degree  upon  statu- 
tory provisions,  which  have  been  frequently  changed  in  the  paat, 
and  are  subject  to  as  frequent  change  in  the  future.  And  it  would 
be  impracticable  to  trace  out  in  detail  the  varying  enactments  of 
so  many  states.  But  to  attempt  to  give  the  practice  of  other  states 
without  giving  an  accurate  account  of  their  statutory  enactments 
would  be  to  make  either  a  book  of  mere  generalities,  or  one  entirely 
misleading.  Accordingly,  the  work  has  been  limited  to  the  practice 
in  California.  But  with  reference  to  this  it  has  been  attempted 
to  give  a  history  of  the  variations  of  the  law  from  the  foundation 
of  the  state  to  the  date  of  publication. 

In  two  particulars  the  limit  above  mentioned  has  been  over- 
stepped. In  treating  the  first  three  subdivisions  of  the  section  in 
relation  to  the  grounds  upon  which  a  new  trial  may  be  granted, — 
viz.,  irregularity  of  the  court,  jury,  or  adverse  party,  misconduct  of 
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the  jury,  and  accident  or  surprise,  etc., — the  decisions  of  other 
states  have  been  resorted  to.  This  was  done  for  the  reason  that 
these  subjects  are  common  to  almost  all  systems,  and  because  the 
California  decisions  in  relation  to  them  are  few.  And  in  treating 
the  four  writs  and  actions  for  relief  in  equity,  the  decisions  of  the 
U.  S.  supreme  court  have  been  made  use  of.  The  purpose  has  been, 
however,  to  illustrate  the  practice  prevailing  in  the  courts  of  'Cali- 
fornia, and  not  to  give  the  practice  of  other  courts  in  its  full  extent. 

9 

2.  It  has  been  Bought  to  give  the  law  as  it  is,  and  as  it  has 
been,  avoiding  disquisitions  as  to  what  it  ought  to  be.  Such  dis- 
quisitions might  possibly  be  of  use  to  legislators,  but  would  be 
entirely  irrelevant  to  the  needs  of  daily  practice.  Accordingly, 
while  the  writer  has  attempted,  as  far  as  possible,  to  harmonize 
I3ie  cases,  and  to  extract  the  true  principle  from  conflicting  deci- 
sions, he  has  not  thought  it  worth  while  to  criticise  established  rules, 
except  in  the  few  instances  in  which  they  seemed  to  be  radically 
unsound,  and  likely  to  be  overturned;  and  even  in  such  instances 
care  has  been  taken  to  point  out  what  the  existing  rules  are. 

3.  The  aim  has  been  not  merely  to  state  the  law,  but  to  show  it. 
A  mere  statement  of  rules  followed  by  a  citation  of  cases  looks 
very  neat  an^  concise ;  but  it  throws  the  entire  burden  of  examin- 
ing the  citations  upon  the  person  who  consults  the  book,  who  may 
not  have  at  hand  the  reports  of  the  cases  referred  to.  And  while 
the  practitioner  will  always  examine  the  citations  to  some  extent, 
yet  he  may  be  saved  a  great  deal  of  labor  if  he  has  before  him  not 
merely  the  conclusions  of  the  writer,  but  also  the  materials  from 
which  such  conclusions  are  drawn. 

Such  are  the  main  features  of  the  work.  With  the  hope  that 
it  may  be  found  useful,  it  is  submitted  to  the  profession. 

EOBEET  Y.  HATNB. 
GoLoaADO  Spbinos,  Mbj  1,  isaa. 
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The  destruction  by  fire  in  1906  of  the  publisher  'a  plates  of  Robert 
T.  Hayne  'a  Treatise  on  New  Trial  and  Appeal  led  the  writer,  with 
the  desire  to  keep  green  the  memory  of  one  much  loved  and  admired 
by  him,  to  undertake  this  revising  and  re-editing  of  Judge  Hayne 's 
book.  It  was  soon  discovered  that  one  in  active  practice  at  the 
Bar  could  not  complete  the  task  in  time  to  meet  the  demands  of  the 
profession  or  the  publishers,  and  so,  for  more  than  two  years  and  a 
half,  Mr.  W.  H.  Hyatt  has  given  to  this  work  his  undivided  atten- 
tion. Volumes  61  to  159,  inclusive,  of  the  California  Reports,  and 
Volumes  1  to  15,  inclusive,  of  the  California  Appellate  Reports, 
together  with  all  the  reports  of  the  remaining  Western  States, 
have  been  examined  and  cited  where  applicable,  references  being 
made  to  the  latest  revision  of  the  laws  of  all  states  where  the  text 
has  a  direct  bearing  on  same.  Mr.  Hyatt  is  entitled  to  full  credit 
for  his  insistent  labor  and  scholarly  investigation,  and  I  take  great 
pleasure  in  ^[pressing  my  appreciation  to  him  for  doing  truly 

the  major  x>ortion  of  this  work. 
jAtruAsr,  1912. 

J.  R.  PRINGLB. 
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1212,  1213,  1215.  1216.  1217. 
1232,  1242,  1252 

li87," '  'n'9i5',  "11*97/  '  1198,* '  1200, 
1208,  1209,  1210,  1212,  1213, 
1215,  1216,  1217,  1232,  1242, 
1252 


8B0TI0N  FACT 

946 

1150,  1151,  1152,  1153,  1186, 
1200,  1201,  1202,  1205,  1206, 
1208,  1215,  1216,  1222,  1231, 
1251,  1252 

947  1172,  1252 

948  

1183,  1134,  1170,  1241,  1242, 
1244,  1246,  1249,  1250,  1251, 
1262 

^g   ..,.,,.,,,. 

1138,'  *  V134)  1206,' '  1209,'  *  1210, 

1213,  1216 

960 

1147,  1254,  1255,  1385,  1392, 

1394,  1395,  1396,  1404,  1417, 

1419,  1431,  1435,  1479,  1496, 

1505 

gg2     ^  ^  ^ 

1147,' '  *l'254',  *  '1265,' '  1323*  *  1452, 
1453,  1454,  1455,  1459,  1496, 
1505 

962  

81,  769,  874,  877,  1147,  1459, 

1496 

953 1462,  1467,  1488,  1490 

953a 1096,  1504,  1506 

953b  1096,  1097,  1504,  1506 

953e 1096,  1504,  1507 

954  

1102,  1163,  1173,  1175,  1179 
1180,  1181,  1183,  1184,  1215, 

1250,  1520,  1525 

955 1518,  1536,  1537 

956  997 

957  .  1706,  1708,  1722,  1724,  1725 

958  1266,  1684 

963  

930,  946,  947,  957.  959,  961,  981, 
987,  990,  998,  994,  995,  996, 
1002,  1009,  1015,  1016,  1038, 
1039,  1040,  1041,  1045,  1046, 
1047,  1048,  1053,  1063,  1070, 

1089,  1090,  1095 

965 997,  1151,  1152,  1201 

966  

929,  986,  989,  994,  1001,  1050, 

1053 

969 1036,  1038,  1046 

970  1151,  1152 

974 31,  1117,  1125,  1126 

976  31 

977  31 

978  1164,  1177,  1251 

978a 1261 

980  31 


CCXXXYUl 


OITATION& 


OODE  OF  dVIL  PBOCEDtmE^— OoiLtiiiaed^ 


SECTION  PAGB 

1003 733,  976,  977,  1042 

1005  1247 

1010 64,  66,  115,  549 

1011 66,  1140,  1141,  1142 

1012  66,  1134,  1142 

1013  66,  1142,  1168 

1014 66 

1015  66,  88,  1116 

1021  1711 

1025 ^ 1646 

1027  1646,  1708 

1029  305,1646 

1032  1711 

1033  110,  116 

1034  1711 

1037  1092 

1045  1114 

1049  1512 

1054 

127,  128,  129,  130,  132,  697,  709, 
731,  735,  791,  1084,  1165,  1246, 
1429,  1435,  1436 

1056  1185,  1215 

1057  ....  1176,  1185,  1189,  1215,  1241 

1058  1150,  1152,  1728 

1072  1646 

3077  1265 

1092  11 

1090  1646 

3093  533 

1108  169 

1109 24 

1110  23,  24 

nil  et  seq 193 

1126  27 

1134  1265 

1138  1382,  1727 

1139  1265 

1152  779 

1157  809 

1176  876,  1203 

1178  23,  1052 

1195  1016 

1199  22 

1200  low 

1209  1024 


SlCfTlON 
1222  ... 


1019,  1020,  1021,  1022»  1023, 

1024 

1233  1265 

1245 1008,  1009 

1251  1205 

1253  1008,  1009 

1254 1205 

1255  1646 

1257  24,  1205 

1305  169 

1413  1045 

1433  291 

1465  1523 

1466 1523 

1619  1076,  1077 

1658  1073 

1664 27,  1048,  1066,  1094 

1666  1072,  1743 

1704 978 

1713 1324,  1789 

1714 24,  26,  27,  31,  1047 

1715 1090,  1094,  1096,  1431 

1716 1323 

1722  958 

1736  1393,  1431 

1764 1563 

1838  426 

1859  129 

1868  1646 

1870  498,  533 

1880  380,  391,  437 

1881 520 

1919  1077 

1954  1646 

2010  526 

2020  297,  1223 

2021  297,  1223 

2027  298 

2042 534,  1646 

2045  534 

2060  535 

2061 617,  620,  637,  639,  661 

2095  1646 

2102  492 


CIVIL  CODE. 


SECTION 

55  ... 

130  ... 

131  ... 
148  .. 
518  .. 


PAGE 

922 

12 

1082 

1647 

896 


SECTION  PAGB 

U69,  1390,  1391,  1392,  1393 173 

1624 503 

1629  1172 

3513  76 


dTATIONB. 


POLITICAL  CODE. 


616 
752 


FAGS 

1185 
1709 


SKmON  FAGS 

759a 1710 

4300a 943 


PENAL  CODE. 


FAGB 

770  1214 

772  1214 

861  1582 

868  199,  921 

1033  et  seq 995 

1052  290 

1059 223 

1093 633,  1270,  1610 

1095  218 

1118  597,  1054 

1119  325 

1121,  1122 334. 

1127  661,  1270 

1137  312,  313 

1150  et  seq 1304 

1159 661 

1171  .798,  809 

1172 785 

1174 685,  785,  813,  1641 

1175  785,  805 

1181 

9, 10,  315,  318,  324,  341,  342, 344, 

354,  408,  471,  785 

1207  1270 

1217  1055 

1227 1007,  1055,  1057 

1235 909 

2230 909 

1237  .'  i .'!.'! .' ' .'  .'969,*  ibssi  1054,  1056 
1238 909,  1053,  1054,  1056 


SKCnON 


FAOI 


1239  909,  1094 

1240  909 

1241  909 

1242 909 

1243  813,  909 

1244  909 

1245  909 

1246  876,  909,  1447 

1247  909 

1248  909,  1095 

1249  909 

1250, 909 

1251  909 

1252  909 

1253  909,  1542 

1254 909 

1255  909 

1256  909 

1257  909 

1258  909 

1259  909,  1053 

1260  909 

1261  909 

1262  909,  1720 

1263  909 

1264 ;....  909 

1266  909 

1323  248 

1382  1586 

1470  1222 


Art.  n,  see.  16, 
Art.  V,  sec.  1. 
Art.yi,  see.  2. 


sxcnoN 

546  ... 
1091  ... 

1478  ... 

1479  ... 
1727  ... 


COLORADO. 

CONSTITUTION. 


Page 

.  198 
.  886 
.  886 


MILLS'  ANNOTATED  STATUTES. 


FACE 

1185 
1038 
1055 
1055 
1206 


SECTION  PAGE 

1728  1206 

1992  1052,  1203 

5000  169 

5303  169 

5931  1062 


eczl 


0ITATION8. 


MILLS'  ANNOTATED  CODE. 


HCUTJUN 


.PiuOB 


80 171 

75  266,  1777 

78   576,  998,  1591 


166 
172 
173 
174 
177 
178 
187 
188 
190 
191 
192 
198 
199 
199 


548 
343 
189 
182 
289 
190 
598 
324 
334 
311 
205 

1286 
105 

1286 


202  102^  936 

209  

210  

211  

214  

216 

217  


40 
40 
40 
40 
3 
135 
218 60,  694,  697,  825 

219  690,  825 

220  856 

224 89,  940 

228  89,  943 

312  23 

314 23,  24 


8BCTION 

334  ... 

371  ... 

372  ... 
b73  ... 
382  ... 


TAxm 

1017 

976 

64 

64 

105 

385  809,  1410 

386  594 

387  1440 

388  

900,  934,  1088,  1098,  1155,  1179 

389 1466 

391  1467 

393  1410 

393  987 

394 1467 

395  1150,  1152 

397  1536 

'  398 998,  1002,  1684,  1690 

402  1208,1209 

406  900,  931 

406a 900,931 

406b 901 

406c 931 

406d 931 

415  162 

416  163 

425  1684 

435 161,  167 

436  169 

442  951 

444 60 


IDAHO. 

CONSTITUTION. 


Art.  1,  Bee.  13 198 

Art.  5,  see.  9 886 


BEVISED  CODES. 


SEOnON 

11  ... 

213  ... 

2938  ... 

2939  ... 

2940  ... 

2941  ... 
^942  ... 

2943  ... 

2944  ... 

2945  ... 

2946  ... 

2947  ... 


PAGS 

105 
1710 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 


SECTION 

2948  ... 

2949  ... 

2950  .., 

2951  ... 

2952  ... 

2953  ... 

2954  ... 

2955  .., 

2956  ... 

2957  ... 

2958  ... 

2959  ... 


PAOB 

1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
1185 
U85 


CITATIONS. 


cczli 


BEVISED  OODI£k*Oontiiiaed. 


ncnoH 

2960  ... 

3818... 

3831  ... 

3366  ... 

3«70  ... 

3872  ... 

3890 

3900 

3998 

3999 

4108 

4225 

4226 

4227 

4228 

4229 

4231 

4350 

4354 

4365 

4369 

4372 

4384 

4385 

4386 

4388 

4389 

4390 

4396 

4397 

4400 

4405 

4406 

4407 

4408 

4419 

4420 

4421 

4427 

4428 

4429 

4430 

4431 

4432 

4433 

4438 

4439 

4440 

4441 

4442 

4443 

4444 

4450 

4454 


PiuOB 

1185 

1690,  1691 
161 


etseq. 


162 

169 

167 

169 

171 

66,  896 

67 

1787 

576 

576 

576 

260 

266,  1777 

676,  1591 

951 

548,  556 

4 

182 

289 

598 

650 

324 

311 

334 

205 

1286 

105,  1286,  1288 

102,936 

190 

936,  1312 

90,  1312 

1324 

40 


40,  90 

42 

594,  1440 

1410 

1410 

1410,  1411 

1410,  1411 

809,  1410 

1410 

3,  4 

136 

690 

.60, 110,  136,  138,  707,  825 

856 

852,874 

50 

89,  940 

89,  943 


SBOnON  FAOB 

4455 ^ 1262 

4456 89 

4707 1359 

4802  1058 

4807   

930,  934,  987,  990,  992,  995,  997, 

1002,    1088 

4808 971,  1098,  1155,  1170 

4810 1190 

4811  1193 

4812   1194 

4813 1195 

4814    1152,  1206 

4816  1170,  1242 

4817   1208 

4818 1255,  1467 

4819 1255,  1467 

4820  874,  1467 

4821  1462,  1467,  1488 

4822 1179,  1180,  1467 

4823  1536 

4824  998 

4825 1705,  1724 

4826  1684 

4831  1038 

4832  1152 

4880 976 

4882  65 

4889  65 

4893  1116 

4900  1711 

4906 1708 

4911  1711 

4913  1711 

4932  127 

4935  1151 

4971  1263 

4982  23 

4984 23 

5006 24 

5050 27 

5108  1203 

5109  23,  1052 

5135  22 

5168  1017 

5191 1263 

5228 24,  1205 

5665  25 

5666  1090 

7795  290 

7878  325 

8042  1055 

8043  1054 

8287  291 


cczlii 


OITATIONSii 


Art  2, 
Art  8, 
Art  8, 
Art.  8, 
Art  8, 


MONTANA. 

CONSTITUTION. 

Page 

.  Id 198 

.  2 885,  923 

.  3 886,  923 

15 923 

17 ...162 

BEYISED  CODES. 


PAGE 

105 

1710 

105 

6253  1548,  1690,  1695 

6272  et  leq 161 


Bicnov 

11  ... 

301  ... 

6219  ... 


6296 
6300 
6302 
6314 
6315 


162 
169 
168 
169 

171 


6389 66,  396 

6390  67 

6494  1787 

6585  576 

6586 676 

6587  576 

6588  260 

6589  266,  1777 

6593  1591 

6710  951 

6714 548 

6720  4 

6724 182 

6729  289 

6746 598,  650 

6747  324 

6749 311 

6750  334 

6751  205 

6757  1286 

6758  102,  105,  1286 

6761  632 

6762 190 

6763 936,  1312 

6764  90,  1312 

6765  1324 

6766  1318,  1326 

6767  1326 

6768  1326 

6780  40 

6781  40,  90,  1268 

6782 i 42 

6784  594,  671,  1440 

6785  780,  1410 

6786  780,  1411 


SBCnON  PAOS 

6787  1255,  1411 

6788  1255,  1411 

6789  1411 

6790 809 

6793  8 

6794 136 

6795 690,  692 

6796  

60,  90,  95,  136,  694,  703,  707, 
799,  1255 

6797  856 

6799 852,  874 

6800  89,  940 

6804  89,  943 

6806 89,  1263,  1268 

7097  1058 

7078 

930,  947,  987,  990,  992,  997,  1002, 

1038 

7099  934,  1088 

7100 971,  1098,  1155,  1170 

7101  1155 

7102 1190 

7103  1193 

7104  1194 

7105 1195 

7106  1152,  1206 

7108 1170,  1242,  1467 

7109  1208 

7110  1152 

7112 1255,1431 

7113  1255 

7114  874 

7115  1467,  1488 

7116 1180 

7117  1536 

7119  1705,  1724 

7120  1684 

7139  976 

7145  64 

7146 64 

7150  1116 

7153  1711 

7158 1708 


GITATI0N8. 


cexlii] 


VESVIBEJ>  CODES— OontiniMd. 


ncnoK 


7172  ... 

7190  ... 

7193  ... 

7196  ,.. 

7219  .., 

7221  .. 

7233  .. 

7248  .., 

7285  .. 

7287  .. 

7297  .. 


FAOS 


71(53 1711 


...  1711 

...  127 

...  1185 

...  1151 

...  23 

...  23 

...  24 

...  27 
...1204 

23,  1052 

...  22 


sxonoK 

7322  ... 
7351  .., 
7392  ... 


PA<ai 

...  1017 
,24,  1205 
...     169 


7712    25,  1038 

7713 1090 

8067 105 

9239  290 

9298 325 

9397   1055 

9398 :.. 1054 

9596 291 


CODE  OP  CIVIL  PBOCEDUBE. 


66, 


266, 
.951, 


BicnoH 

20  

140 

142  

171  ."." 

290 

398  

399 

421 "** 

587  "*■ 

770 

771 

772 

773 

774  

778 .' 

1000 

1004 

1030  ....  

1034 

1039  ....  

1081  ....  

1083 .... ':; 

1084 

1085 

1100  ....!;;;*'.' 

"S]:;--*---'.-".*".".'.'ioi*io5, 

1110  [][ 

nil  ...* 

1112 

1113  ...  

1114  ...  

1139 

1140 

1141 

1151 

1153 

1154 

1155 


936, 


1318, 


,40, 


594, 

780, 

1255, 

713,  1255, 


PAGK 

1690 

169 

168 

169 

1266 

396 

67 

992 

1787 

576 

576 

576 

260 

1777 

576 

960 

'548 

4 

182 

289 

324 

311 

334 

205 

1286 

1286 

632 

190 

1312 

1312 

1324 

1326 

40 

1268 

42 

1440 

1411 

1411 

1411 


SKCnON 

1156  ... 
1170  ... 
1173  ... 


FAOK 

1411 
3 


60,  90,  136,  694,  703,  707,  713, 

784,  799,  1255 

1176  852,  874 

1190  89,  940 

1194 89,  943 

1196 89,  1263,  1268 

1723  934 

1724 971,  1098,  1155,  1170 

1725 1155 

1726  1190 

1727 1193 

1728  1194 

1729  1195 

1730  1152,  1206 

1732 ...1170,  1242,  1467 

1733  1208 

1734 1152 

1737  1255 

1738  874 

1740  1180 

1741 1536 

1742  960 

1743  1705,  1724 

1744  1684 

1820  960,  976 


1830 
1831 
1835 
1850 
1855 
1860 
1869 
1900 
1902 
1966 
1968 


64 

64 

1116 

1711 

1708 

1711 

1711 

1185 

1151 

23 

23 


cczli'V! 


CITATI0M8. 


fliionoK 


CODE  OF  CIVIL  FBOCEDnBE^^<3<mtii»ied. 

TAOE  y    SECTION 


2001 24 

2024  27 

2096 1204 

2098  23,  1052 

2137 22 


2183 -. lOlT 

2231    24,  1205 

2327 169 

2921   25.  1038 

3459   105 


CIVIL  CODE. 


sxcnoN 
4657... 


PAQX 

.  105 


POLITICAL  CODB. 


SICIXON 
11    .. 

301   .. 


,   105 
1710 


PENAL  CODE. 


SBGnON 

2011  ... 

2070  ... 

2176  ... 

2229  ... 


PA<» 

290 
1271 
1271 
1271 


BXcnoN 

2272  .. 
2278  ... 
2692  .. 


1055 

1054 

291 


CTVIL  PEACTICE  ACT  OP  1872. 


BKcnoK 
232   .. 


PAoa 

4 


Art.  YI,  fee.    4. 
Art.  YI,  Mc.  12 


NEVADA. 

CONSTITUTION. 

Pag« 

885,  886,  889,  890,  895,  909,  911 

605 


CUTTING'S  COMPILED  LAWa 


SBCnON  FAQS 

968  1185 

969  1185 

970 1185 

2469  1710 

2515  1690 

2521  161 

2522  161 

2523  169 

2545  171 

2550  162 

2621  66,  67,  396 

2796  169 

3041  1038,  1090 

3043  1153 

3067  25 

3111  1787 


SECTION  PAOB 

3162  260 

3163  266,  1777 

3166  676,  1591 

3242  951 

3246  548 

3248 4 

3252  182,  189 

3255  290 

3262  598 

3263  334 

3264 311 

3265  205 

3270  936 

3271 1286 

3272  105,  1286 

3275  102 


OITATIOire. 


eezlv 


CnjTnNG'S  COMPILED  LATTB-^lontiniied. 


PAOS 

3276 190 

3277 90,  937,  1313,  131» 

3284 40,  42,  90 

3285 1387,  1411 

3286 809,  1387,  1411 

*'^Oi   •••••••••••••••■•••••■•  •    JLooo 

3288 594,  1440 

3289 :         3 

3290 136 

3291 690 

3292 

W,  63,  64,  108,  111,  127,  136, 

694,  703,  707,  825,  1387 

3294 89,  940 

3298 89,  943 

3300 89    1263 

3424..: :  1058 

3425 

930,  934)  987,"  990,'  992V993, 997, 

,      •• 1002,   1088 

3426 971^  1097,  1098 

3427  1387^   1388 


3428 
3429 
3430 
3431 
3432 
3434 
3435 


1388 

...; 1388 

1388 

1388 

1256,  1267,  1388 

1705 

1256,  1467,  1488 


8XGT10N 


PAOS 


3436  1151,  1155 

3437  1190,  1206 

3438 1193 

3439  1194 

3440  1195,  1208 

3441  1152 

3443  1170,  1242 

3444  1208 

3446  1684 

3547  23 

3549  23,  24 

3569  1711 

3575  1708 

3580  1711 

3581  1711 

3588  65 

3590 65 

3595  1116 

3601  105,  106 

3689  169 

3746 169 

3834 23,  1052,  1204 

3860  1411 

3862  1467 

3979  1052 

3995  198 

4283  291 

4342  325 

4434  1053 


NEW  MEXICO. 

STATUTES. 


Ltwi  1899,  e.  75,  sees.  8,  9, 
Ltinl901,  e.  82 


Page 

.  993 
.  981 


COMPILED  LAWS. 


Btffnon  PAGE 

868-899 1690 

894 1256,  1468,  1488 

895 1256,  1468,  1488 

896 1256,  1412,  1488 

908  et  seq 161 

914 168 

928 1038 

1736 27 

1796 1710 

1984   1038 

2014 1039 

2685,  rabsee.  78 576 

2685,  rabiee.  79 576 

2685,  rabsee.  80 576 

2666,  mibsetf.  U 260 


SECTION  PAOB 

2685,  subsee.  82 266,  280 

2685,  subiec.  85 575,  1591 

2685,  subsec.  97 60 

2685,  tubsec.  98 60,  63 

2685,  tubsec.  101 65 

2685,  sabsee.  107 4 

2685,  sttbMC.  108 182 

2685,  gubsec.  110 189 

2685,  BiibBec.  131 1777 

2685,  gubsection  132 

12,  60,  89,  110,  936,  937,  941, 

1313 

2685,  gubgec.  133 

60,  89,  95,  110,  856 

2665,  rabsee.  135 89 


f 


CGZlvi 


CITATION& 


sxcnoif 


COMPILED  IiAVTB— ^^ontinned. 

PAOB  ,  BECnON 


2685, 
2685, 
2685, 
2685, 
2685, 
2685, 


2685, 

2685, 

2774 

2775 

2867 

2890 

2891 

2896 

2994 


subsec.  137 1777 

Bubsec.  153 40 

subsec.  154 40 

subsee.  155  40 

subsee.  156 40 

subsee.  161 

930,  934,  935,  1058.  1088,  1099, 

1156 

subsee.  162  1099 

subsec.  172....  1256,  1411,  1488 

169 

169 

1052 

290 

987 

290 

651 


FAGB 

2995  661 

2900 105,  106 

2996  598 

2998  598 

3002  311 

3136 935,  1088,  1099,  1144,  1156 

3140  1468,  1488 

3142 1705 

3144  1155 

3145  594,1412 

3150  et  seq 1708 

3357  1052,  1204 

3361  1204 

3402  291 

3406  1055 

3411  1054 


NORTH  DAKOTA. 

CONSTITUTION. 

Art.     I,  see.  13 198 

Art.  IV,  see.  86 885,  886 


BEVISED  CODES. 


BscnoN 

285  ... 
440  ... 
442  ... 
469  ... 
452  .., 


PAOB 

4 

161 

161 

161 

1710 

502  66,  396 

67 

28 

28 

1185 

1185 

1185 

1185 

1185 

1185 

1185 

1185 

51 

4 

483 

1099 

105 

198 

162 

1690 

1690 

1690 


503 
696 
699 
4455 
4456 
4457 
4458 
4459 
4460 
4461 
4462 
5091 
5472 
5630 
6070 
6736 
6749 
6750 
6751 
6752 
6753 


BSOnON 

6754  ... 

6755  ... 

6756  ... 

6757  ... 

6758  ... 


PAGB 

1690 

1690 

, 1690 

1690 

, 1690 

6759  1690 

6760  1690. 

6820  1787 

6879  576 

6880  576 

6881  576 

6882  260 

6883  266,  280 

6884  1778 

6886  576,  1591 

6998  548,  661 

7000  951 

7004  4 

7007  182 

7009  189 

7021  598,  651 

7022  598 

7023  324 

7025  311 

7026  334 

7027  205 

7033  1286 


OITATIONflL 


coxlvii 


BEVI8ED  OODES-^Sontinuea. 
PAOS  1  SBcnoN 


7034 
7036 
7037 
7038 
7039 
7040 
7041 
7042 
7045 
7046 
7047 
7051 
7054 
7055 
7056 
7057 
7058 
7059 
7060 
7061 
7062 
7063 
7064 
7065 


7066 
7067 
7069 
7070 
7078 
7079 
7081 
7173 
7180 
7203 
7204 
7205 
7206 
7207 
7208 


105 

1286 

102,  936 

189,  190 

937,  1313 

1313 

1324 

1362 

171 

189 

189 

40,  41 

594,  1440 

1388,  1390 

1388,  1389 

1388 

1388,  1389,  1390 

1389 

809,  1389 

1390 

3 

136 

691 


60,  63,  110,  136,  138,  695, 
707, 


,89, 
.89, 


89, 


1058, 

930,  935, 

,971,  1099,  1156, 


1097,  1166, 


703, 

1390 

50 

856 

1390 

941 

943 

941 

1263 

1711 

1708 

1469 

1088 

1170 

1488 

1170 

1156 


PAOB 

7209  1190 

7210  1193 

7211  1194 

7212  1195 

7213  1195 

7217  1206 

7218  1151 

7221 1242 

7222  1208 

7225 987,  993,  998,  1002 

7226 987,  998 

7227  1677,  1684 

7229  (A.  8.  '99,  5630) 483 


7320 
7328 
7330 
7331 
7339 


976 

127 

64 

64 

1116 


7573  1017,  1024 

7603  24,  1205 

7804  1052 

7827 23 

7829  23 

7841  24 

7894  '. 171 

7900 171 

7901  171 

7959  25 

7960 25 

7961  25 

7962  25 

7963  25 

7964  1039 

7968  1153 

8371  291 

8504  1204 

9950  291 

10,018 325 

10,137 1055 

10,138 1054 


OKLAHOMA. 

CONSTITUTION. 

Page 

Art.     n,  sec.  20 198 

Art.  Vn,  see.    2 886,  909 

LAWS  AND  STATUTES. 

Lftwfl  1907-8,  p.  291  et  seq , 909 

State.  1893,  aee.  11 581 

State.  1893,  eee.  4473 1153 


ccxlyiii 


0ITATI0N8« 


COMPILED  I/AWS  1909. 


8I0TI0N 

544  .. 

586  ... 

1371  ... 

1561  ... 

1900  ... 

1961  ... 

1968  ... 

2007  ... 

2227  ... 

3195  .., 

3367  ... 

3368  ... 
5446  ... 
5451  .,. 
5612  ... 

5676  .., 

5677  ... 

5679  ... 

5680  .., 

5784  ... 

5785  ... 

5786  ... 
5794  ... 

5796  ... 

5797  ... 
5799  ... 
5802  ... 
5804  ... 
6805  ... 
5806  ... 
5808  ... 
5812  ... 

5818  ... 

5819  ... 

5820  ... 

5821  .. 

5822  ... 

5824  ... 

5825  ... 

5827  ... 

5828  ... 

5829  .. 
5836  . . . 


PAOI 

1391 

50 

1205 

1185 

909 

161 

161 

161 

1017 

89 

1710 

1710 

25 

1039 

1778 

260 

260 

266 

1591 

182 

189 

189 

593 

324 

334 

205 

936 

1286 

1286 

105 

190 

40 

1412 

1412 

1412 

1412 

1412 

1412 

,3,  4,  135,  691 
...61,  95,  110 
.136,  691,  703 
.61,  855,  1778 
290 


SECTION 

5916  .. 

5918  .. 

5919  .. 
5931  .. 

5935  . . 

5936  .. 

5937  .. 

5938  .. 

5939  .. 
6064  ... 
6067  ... 


PAQB 

951 

548 

548 

940 

1778 

89 

1390 

1390 

89,  1263,  1390 

976 


6069 
6072 
6073 
6074 
6075 
6078 
6088 
6093 
6094 
6095 
6096 
6097 
6098 
6099 
6101 
6103 
6155 
6232 
6239 
6258 
6259 
6271 
6374 
6386 
6396 
6849 
6945 
6947 
7078 


931,  987,  990,  998,  1002,  1088, 

1690 

1088,  1099 

1469 

1390 

1390 

1390 

1156,  1190,  1195 

1708 

1206 

1778 

1778 

1778 

1778 

1195 

1778 

1778 

..1153,  1156 

22 


24 
943 

105 

1242 

23 

23 

1053 

1053 

325 
1055 
1054 
1193 


WILSON'S  BEVISED  AND  ANNOTATED  CODE  OP  1903. 
Section  4742 797 


CIBTATI0298, 


ocxiiz 


OREGON. 

CONSTITUTION. 

Page 

Alt   I,  fee  H> 198 

Art.   I,  aee.  11 1»S 

Art.  VH,  see.  1 923 

Art.  Vn,  see.  8 1690 

Art.  VII,  see.  7 886,  949,  987 

Art.  vn,  see.  8 1039 

Art.  vn,  see.  n 1039 

.    DEADY'S  DIGEST. 
SMtion  231 •• 4 


BECnOH 
54i  .. 


HILI/S  CODE. 


PAGX 

4 
972 


sxcnoM 
544  .... 


PAcn 
972 


SWmiOK 

173  .. 
553  .. 


B.  4  C.  COMPILED  L^Wa 


PAGl 

4 

1500 


SBCnON 

827  ... 
5754  ... 


PAcn 

784 
1204 


LOBD'S  OREGON  LAWS. 


ncnoH  PAOK 

^ v..  1788 

*5 171 

f 280,  576 

W 280,  576 

W 576 

100 260 

102 266,  280 

....   1779 
576,  1591 

4 

• . . .     182 

....     189 

290 


103 
107 
109 
112 
114 
115 


]f. 598,651,  663,671 


133 

141 
143 
144 
151 


324 
334 
811 

205 


;"i 102,  936,  940 

^^^ 1286 


153 
154 


1286 


I« 102,  1286 

}« 189,   190 

:Z W7,  938,  1313,  1378 

12 40 

^" 40 


SECTION 


PAGK 


167   41 

168   41 

169 1412 

170   809,  1412,  1413 

171  1413 

172 594,  671,  1413,  1440 

173   3,  4,  136 

174    41,  691 

175   

61,   63,   90,   95,    110,   136,   695, 
703 

176   61,  63,  136 

177    136,  691 


179 
182 
196 
201 
204 


951 

548 

89 

90 

90 


208  42,  89,  1263 

270  1242 

397  171 

531  105,  106 

534  976 

537  972 

538  64 

539  64 

643  1116 


cd 


CTTATIONSr 


LOBD'S  OBEGON  LAW&— Continaed. 


SECTIDN 

548  ... 
550  .. 


PAOI 


.930,  987,  988,  998,  1002 


551 
552 
554 
555 
557 
558 
559 
560 
561 
565 
576 
620 
684 
838 
898 
902 
925 
956 
958 
969 
971 


935,  971,  1088,  1099,  1105, 
...1156,  1170,  1180,  1182, 
1156,  1190,  1193, 


1470, 


1144, 

1242 

1195 

1208 

1471 

1536 

1690 

1724 

1684 

1705 

1711 

1708 

1711 

24 

9017 

784 

1710 

161 

161 

171 

169 

169 

162 


BKCnON  PAoa 

975  169 

976  168 

1083  66,  396 


1084 
1085 
1086 
1135 
1224 
1513 
1525 
1606 
1607 
2429 
2454 


67 

67 

67 

25 

1039 

291 

325 

1055 

1054 

2»1 

291 


2803  et  seq 161 

4677  1186,  1242 

4678 1185 

4679 1185 

4680  1185 

6860  24 

6867  1205 

7424  22 

7570  23 

7576  12(H 


NORTH  DAKOTA. 

CONSTITUTION. 


Art.  V,  Bee.  2 887 

Art.  V,  see.  18 885 

Art.  VI,  see.  7 198 


SBCnON 

287  .. 

288  ... 

289  ... 
552  ... 


SECTION 

6  .. 
22  ... 

33  .. 

34  .. 
104  .. 
108  .. 

149  .. 

150  .. 

151  .. 


COMPILED  LAWS  1899. 


PAGE 

41 
41 
41 
65 


BECnON 

553  ... 

4939  ... 

5087  .. 

5217  ... 


CODE  OF  CIVIL  PROCEDURE. 


PAGE 

105 
161 
161 
161 
66 

1053 
260 
266 

1779 


SECTION 

153  ... 

236  ... 

239  ... 

242  ... 

244  .. 

245  .. 
256  .. 
258  .. 
261  ... 


PAGE 

65 
1676 

4 
1267 


PAGE 
1591 
951 
4 
182 
189 
189 
598 
324 
334 


CITATIONBb 


odi 


CODS  OF  OnriL  PBOCEDimB-Aiitiiiiied. 


PAGE 

8W 205 

«70   1286 

^1  105,  128« 

*7* 102,  936 

275 190 

276  1313 

277  937 

27S  1324 

M5 4 

«»8 1413 

»3 1413,  1440 

»4 1413,1414 

^W ••     1413,  1414 

2W 1256,  1413,  1414 

»7 '.....:  1414 

»« 809,  1414 

2W •...  1414 

800 3 

301 136 

302 691 

303 

ei,  63,  110,  136,  695,  703,  707. 

826,   1256 

304 '.       50 

305 85a 

306 290 

30T 290 

308 1256 

3W 89,  941 

315 89,  943 

3W 291,941 


BBCTION 


PAOS 


317 941 

319 89,  1264 

410  1711 

415  .• 1711 

419  170S 

439  931 

440 981 

441 1100,1156 

442  1088 

1488 
1156 
1156 
1191 
1193 

1195 

1195 

1195 

1208,  1209 
1208,  1209 

1206 

1173 

1242 

462 987,  990,  993,  998, 1002 

464  1864,  1690 

548 976 

551 127 

769  23 

771  ..•• 23 

783 24 

877  1205 


443 1256,  1471, 

444 

445  '.'/.*.*/.'.'.'*.'. v.... V.115i*, 

446 1190, 

447 

448  

449  ..•• 

450  

452 

453 

454  

457  

458  


CIVIL  CODB. 


ncnoir 

878  ... 

879  ... 


PAOS 

1185 
1185 


Bxcnoir 

880  ... 
2466  ... 


PAGE 

1185 
106 


ncnoN 
028.... 

m.... 


POLITICAL  CODE. 


PAGE 

.1710 

.  896 


flB0ri05 

377  ... 
419  ... 


SEtmOK 

9  ... 
13  ... 
15  ... 


CBIMINAL  CODE. 


PAGE 

825 
1055 


SECTION 

481  ... 
488  .., 


PBOBATE  CODE. 

PAGE   \ 


25 
171 
161 
171 


SEcnoir 

345  .. 
349  ... 

364  ... 


PAGE 

1055 
1054 


PAGE 

1039 
1100 
1153 


odii 


GITATIONa 


Section  114. 


JUSTICE'S  CODIL 


TM99 

.     23 


UTAH. 

CONSTITUTION. 

Art.         I,  iec.  10 190 

Art.         I,  sec.  12 198 

Art.  Vni,  sec.  4 887 

Art.  Vm,  Me.  9 949,  988,  1042 

LAWS  AND  STATUTES. 
I4iwf  1884,  p.  803,  sec.  828 988 


COMPILED  STATUTES  1888. 


SECTION 

3256  ... 
3402  ... 


PAGE 

44 

136 


SEGTIOV 
4402  ... 


PA(S 

44 


EBVISED  STATUTES  1898. 


SECTION  PAGE 

3292  230 

3294 44,  136 

3305  1100 


SECTION 

3401  ... 

3402  ... 


PAGE 

691 
e95 


COMPILED  LAWS  1907. 


PAGE 

,  396 

1185 

1690 

, 161 

161 

169 

, 169 

171 

171 

171 

162 

, 162 

169 

168 

169 

1710 

28 

23 

105 

, 260 

3128 182,  189 

3133  290 

3147  698 

3152  •• 324 

3155  334 

3156  205 

3162  1286 

3163 105,  1286 


SEOnON 

115  .. 

424  ... 

655  .. 

658  ... 

672  ... 

680  ... 

682  ... 

692  ... 

693  .. 

694  ... 

700  ... 

701  ... 

707  ... 

708  ... 
712  ... 
907  ... 
927  ... 

1391  ... 

2493  ... 

3004  ... 


SECTION 

3166  ... 

3167  ... 

3168  .. 
3170  .. 
3177  .. 
3181  ... 
3183  .. 


PAGE 

.,..  936 

....  190 

.937,  1313 

....  1324 

40 

548 

....  951 


3191 90,  946 

3195  943 

3197  89,  1264 

3282 1414 

3283 ,.•1414,  1440 

3284 819,1414 

3285  1414 

3286  1414 

3287  1414 

3288  1414 

3289 809,  1414 

3290 1414 

3291 3,  4 

3292  136 

3293  691 

3294  61,  110,  136 

3295  696,  703,  707 

3297  856 

3298  50 

3005 127,  1779 

3008  1591 


€irATIONl. 


odliii 


COMPILBD  LAWS  1907^4ymtLixtA 


3300 931,  1039,  1042 

3301  1088 

330B  1266 

3304 998 

3305  971,  1156 

330« 1156 

3307 •• 1191 

3308  1193 

3300  1195 

3310 1195 

3312  1242 

3313 1153,  1206 

3314 1209 

3316  1256,  1472,  1488 


3320 
3321 
3322 
3323 
3324 
3329 
3330 


1705 

1684 

1677 

976 

169 

127 

65 


BSonoN 

3331  .. 
3338  .. 
3344  .. 
3349  .. 
3351  .. 
3360  .. 
3399  .. 
3495  .. 


65 

1711 

1708 

1711 

1711 

1017 

4 

1151 

3586  1053,  1204 

3587 23,  1053,  1204 

3605 266 

3606 24,  1205,  1206 


3648 
3657 
3659 
3660 
3777 
4041 
4870 
4957 
4958 


9  • 


24 

24 

24 

24 

169 

25 

325 

1055 

1064 


Art. 

Art, 
Art. 
Art. 
Art. 


WASHINGTON. 

coNenrtJTioN. 

Page 

1,  Me.  10 198 

1,  see.  22 198 

4,  «€«.  2 162 

4,  see.  4 885,  886,  895,  911,  912,  924,  1039,  1219 

4,  see.  0 164,  1039 

4,  see.  16 605 

, 1039 


Art.  27,  see.  16. 


LAWS  AND  STATUTES. 

Laws  1854,  p.  170,  see.  215 4 

Laws  1901,  c.  57,  p.  76 837 

Stats.  1903,  p.  50,  sees.  1,  3 190 

SUts.  1909,  p.  715,  see.  1 190 


CODE  OF  1881. 


Seetion  275, 


CODE  OP  CIVIL  PROCEDURE, 


SECTION 

508  ... 
745  .., 


PAOB 

161 
912 


SECTION 

754  ... 


PAOB 

912 


PIERCE'S  CODE. 


SBCnON 

4377  ... 


HILL'S  CODE. 


SECTION 

399  ... 


PAOB 

837 


PAOB 

4 


ocUy 


CITATIONS. 


BEMINGTON  AND  BALLINGEB'S  CODEa 


8I0TI0N 


PAGX 


1 1690. 

2 1690 

3  168,  1690 

4  ; 162,  1690 

5 162,  1690 

6 1690 

7 1690 

8 ...:  1690 

9 1690 

10 1677,1690 

11 1690 

12 1690 

13 ;....  1690 

14 1690 

15 169 

18 162 

26 162 

54 171 

64 162 

68 168 

130 : .66,  396 

131 67 

132 67 

133 67,  1115 

134 1115 

150 106 

193 1788 

235 1779 

244 65 

245 65 

248 1116 

250 127 

252 106 

299 576 

300 576 

301 576 

303 266 

307 576,  1591 

309 4 

314 189 

316 190 

322 290 

339  598,  651,  663,  671 

344 324 

349 334 

351  311 

352 205 

361 936 

362  1286 

363 1286 

364 102,  1286 

365  105,  1286 

367 90,  937,  1313 

374 41 

375 41 

376 41 

377 41 


SECTION  PAOS 

381  1415 

382 , 594 

383 1415 

384 1415 

385 1415 

386 1415 

387 1415 

388 1415 

389  1392,  1415 

390 1415 

391 1415 

392 1416 

893 1416 

395 1472 

398 3,  4 

399 136 

400 137 

401  136,691,692 

402 

61,  111,  112,  136,  695,  70S,  826 

404 951 

405 976 

408 548 

412 1779 

431  90,939,940 

435  89,  940 

442 42,  89,  1264 

464 1029,  1779 

473 1029 

474 1711 

481 1711 

492 1711 

497  1710 

829 23,  1053,  1204 

832 1204 

932 1206 

999 912 

1019  23,  24 

1021 23,24 

1030 24 

1032 24 

1062 1017 

1280 169 

1414 169 

1716 

912,  930,  987,  993,  998,  1002, 

1039,  1055,  1058 

1717 1058 

1718 935,  940,  1088,  1100 

1719  ....971,  1097,  1100,  1144,  1156 

1721  1100,  1151,  1156 

1722  1191 

1725 169 

1729 1472,  1488,  1501 

1733 1180 

1734  1180,  1536 

1735 1536 


CITATIONS. 


cclv 


BEMINOTOlr  AND  BALLINGBB'S  GOBIB-Contiiuied. 


FAOB 

1737 ' 1690 

1738 1705 

1740  1«77,  1684 

1741 1684 

1742 1724 

1744 1708 


BscnoN 

1788  .. 
1932  .. 
2019  .. 
2135  .. 
2160  .. 


PAGS 

290 
291 
171 
291 
325 


BALLINGEB'S  CODE. 


6SCTE0N 


PAGE 


4650 1690 

4651  1690 

4652 168,1690 

4653 1690 

4654 1690 

4655 1690 

4656 1690 

4657 1690 

4658 1690 

4663 169 

4697 171 

4712  162 

4716  168 

4722 939 

4766  66,  396 

4767 67 

4768 67 

4769  1109,  1115 

4770 1109,  1115 

4790 106 

4837 1788 

4888 65 

4889 65 

4892 1116 

4894 127 

4890 106 

4949 576 

4950 576 

4951 '. 576 

4953 266 

4957 576,  1591 

4962 4 

4967 189 

4977 290 

4993 598,  651,  663,  671 


4998 
5002 
5004 
5005 
5014. 
5019 
5020 


324 
334 
311 
205 
936 
1286 
1286 


5021 102,  1286 

5022 105,  1286 

5028 190 

5029 90,  937,  1313 

5050 1415 

5051 1415 


SECTION 

5052  .. 

5053  .. 

5054  ..'■ 

5055  .. 

5056  .. 

5057  . . . 

5058  .. 

5059  .. 

5060  .. 

5061  .. 

5062  .. 
5070  . . . 
5072... 

5074  .. 

5075  .. 


PAGE 

1415 

1415 

1415 

1415 

1415 

....1392,1416 

..  1392,  1415 

1416 

1415 

1416 

1416 

3,4 

137 

136,  691,  692 


5080 
5080 
5085 
5091 
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NEW  TRIAL. 


CHAPTER  L 

INTEODUCTORT. 

t    t    BefinitioiL 

S  2.  ProeeedingB  are  eollateral  to  main  action — Appeal  from  order  in- 
dependent of  appeal  from  judgment. 

9   B.    Pendenej  of  motion  does  not  stay  exeention. 

S    4.    Parties  who  maj  make  motion. 

S    5.    Proceedings  of  which  new  trial  msj  be  had. 

S    6.    Courts  which  may  entertain  motion. 

I  7.  Code  proYisions  are  exclusive — ^Apply  alike  to  eases  at  law  and  im 
equity. 

S    8.    Apply  to  referees. 

S  9.  When  motion  should  be  made  and  when  application  for  relief  under 
section  473,  Code  of  Civil  Procedure. 

9    9a.  Effect  of  change  of  law  pending  proceedings. 

S  10.    New  trial  by  court  iua  sponte. 

\  11.    Steps  necessary  to  be  taken — ^Division  of  subject* 

§  1.  DeflnitioxL — ^The  several  Codes  of  Civil  Procedure  define 
a  new  trial  as  follows:^  ''A  new  trial  is  a  re-examination  of 
an  isBue  of  fact  in  the  same  court  after  a  trial  and  decision 
by  a  jury   or  court,   or  by  referees.  *'*•    This  has   been  the 


1  Arieona:  New  trial  not  defined 
hj  statute. 

Calif cmia:  Section  656,  Code  of 
CStil  Procedure. 

Colorado:  Section  216,  MiUs'  An- 
Botated  Code. 

Idaho:  Section  4438,  Bevised  Codes. 

Uohtana:  Section  6793,  Bevised 
Codes;  section  1170,  Code  of  Civil 
Procedure. 

Nevada:  Section  3289,  Cutting's 
Compiled  Laws;  section  194,  Civil 
Practice  Act. 

New  Mexico:  New  trial  not  defined 
by  statute. 

North  Dakota:  Section  7062,  Be- 
tised  Codes. 

Oklahoma:  Section  5825,  Compiled 
Laws  of  1909. 

Oregon:  Section  173,  Lord's  Oregon 


South  Dakota:  Section  800,  Code  of 
Civil  Procedure. 

Utah:  Section  3291,  Compiled  Laws. 
.  Washington:  Section  398.  Bern,  ft 
Bal.   Code;   section_5070,   Bal.  Code. 

4601,   Compiled 


Statutes. 

i«  This    is 
codes  of  Ckkli 
Nevada,     No 
Dakota.    It 
other  states. 


inguage    of    the 
Jdaho,  Montana, 
»ta,    and    South 
lightly    in    the 
Ibstantiallj  the 


same  in  all. 

In  Arizona,  as  heretofore  noted,  al- 
though provision  is  made  for  new 
trials,  the  legislature  has  not  seen  fit 
to  define  the  proceedincr. 

Section  198  of  the  Colorado  code  of 
1877  was  a  copy  of  the  California 
section  quoted.  It  was  afterward 
amended  in  two  minor  points  by  strik- 


(8i 


statutory  definition  ever  sinee  1851.'    It  consists  of 


several  ele» 


statutory 
ments. 

1.  The  first  element  is,  that  a  new  trial  is  a  re-examination  of 
an  issue  of  faci.^^    It  is  not  a  re-examination  of  a  conclusion  of 


ing  out  ''a"  before  "trial/'  and  cliani^. 
ing  "referees"  to  the  aingnlar  form. 

The  above  remark  as  to  Arizona 
applies  with  equal  force  to  New 
Mexico. 

Section  5825,  Compiled  Laws  of 
Oklahoma,  is  as  follows:  "A  new  trial 
is  a  re-ezamination,  in  the  same  court, 
of  an  issue  of  fact,  after  a  verdict 
bj  a  jury,  report  of  a  referee,  or  a  de- 
cision by  the  court " 

Section  173,  Lord's  Oregon  Laws, 
is  as  follows:  "A  new  trial  is  a  re- 
examination of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  deci- 
sion or  verdict  by  a  court  or  jury." 

Section  3291,  Compiled  Laws  of 
Utah,  is  as  follows:  "A  new  trial  is 
a  re-examination  of  an  issue  of  fact 
in  the  same  court  after  a  trial  and 
decision  by  a  jury,  court,  judicial 
ofBicer,  or  referees/' 

Section  398,  Bern,  ft  BaL  Code,  of 
Washington  (section  5070,  Bal.  Code), 
is  the  same  as  the  section  quoted  in 
the  text,  except  that  the  words  "of 
fact"  are  omitted,  inadvertently,  no 
doubt,  as  suggested  hj  the  eoni^Iers 
of  the  Bem.  £  Bal.  Code. 

Section  4601,  Compiled  Statutes  of 
Wyoming,  is  as  follows:  "A  new  trial 
is  a  re-examination  in  the  same  court 
of  an  issue  of  fact,  after  a  verdict 
by  a  jury,  a  report  of  a  referee  or 
master,  or  a  decision  by  the  court: 
•  •  .  . 

.  s  California:  Laws  of   1851,  page 
81,  section  192. 

Colorado:  Section  198,  Code  of 
1877.     (Adopted  from  California.) 

Idaho:  Section  410,  Code  of  Civil 
Procedure  of  1881;  section  4438,  Be- 
vised  Statutes  of  1887.  (Adopted 
from  California.) 

Montana:  Section  232,  Civil  Prac- 
tice Act  of  1872.  (Adopted  from 
California.) 

Nevada:  Section  194,  Civil  Practice 
Act  of  1861.  (Adopted  from  Cali- 
fornia.) 

North  Dakota:  Section  285,  Code 
of    Civil    Procedure    of    1877;    sec- 


tion  5472,   Bevised   Codes   of   1899. 
(Adopted  from  California.) 

Oklahoma:  Section  4196,  Statutes 
of  1893. 

Oregon:  Laws  of  186^;  section  231, 
Deady^s  Digest;  section  234,  HiU's 
Code;  section  173,  B.  a  0.  Comp.; 
Laws  of  1907,  chapter  102,  page  311, 
section  1. 

South  Dakota:  Section  285,  Code  of 
Civil  Procedure  of  1877 ;  section  5087, 
Compiled  Laws  of  1899.  (Adopted 
from  California.) 

Utah:  Section  3399,  Compiled  Laws 
of  1888;  seetiott  8291,  BeviMd  Codas 
of  1898.     (Adopted  from  California.) 

WiuhingUm:  Section  215,  Laws  o^ 
1854,  page  170;  section  275,  Code  of 
1881;  section  399,  2  HiU's  Code. 
(Adopted  from  California.) 

Wyoming:  Section  2652,  Bevised 
Statutes  of  1887.  (Adopted  from 
California.) 

2a  A  motion  which  does  not  ask 
for  a  decision* on  an  issue  of  fact 
arising  on  the  pleadincs  is  not  the 
subject  of  a  new  trisl  Harper  v. 
HUdreth,  99  Cal.  265,  33  Pae.  1103; 
Beach  v.  Water  Co.,  21  Mont.  7,  52 
Feic.  560.  "If  no  issue  of  fact,  then 
can  be  no  new  triaL"  People  ▼. 
George,  3  Idaho,  108,  27  Pac.  680. 

The  code  (see  section  588,  Cali- 
fornia Code  of  Civil  Procedure;  sec- 
tion 4365,  Bevised  Codes  of  Idaho; 
section  6720,  Bevised  Codes  of  Mon- 
tana; section  1030,  Code  of  Civil  Pro- 
cedure; section  3248,  Cutting's  Com- 
piled Laws  of  Nevada;  seeSon  153, 
Civil  Practice;  section  2685,  subsec- 
tion 107,  Compiled  Laws  of  New 
Mexico;  section  7004,  Bevised  Codes 
of  North  Dakota;  section  109,  Lord's 
Oregon  Laws;  section  289,  Code  of 
Civil  Procedure  of  South  Dakota;  sec- 
tion 309,  Bem.  ft  BaL  Code  of  Wash- 
ington; section  4962,  BaL  Code;  sec- 
tion 4450,  Compiled  Statutes  of 
Wyoming)  defines  an  isM%e  to  be  the 
maintenance  of  a  fact  or  conclusion 
of  law  by  one  party  and  its  contro- 
version by  the  other.  It  also  (see 
note  1,  supra)  defines  a  new  trial  to 
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law.'  Upon  this  groimd  it  has  been  held  that  where  the  conrt 
erred  in  deducing  its  oonelnsions  of  law  from  the  facts  f ound,  the 
error  eonld  not  be  corrected  on  motion  for  new  trial ;  ^  for  the 
sabstitrition  of  different  conclusions  of  law  upon  the  same  facts 
would  not  be  ''a  re-examination  of  an  issue  of  fact."^  So, 
making  use  of  slightly  different  phraseology  for  practically  the 
same  question,  it  has  been  held  that  erroneous  conclusions  of  law 


be  the  re-ezamination  of  an  issue  of 
fact,  after  a  trial  and  decision  bj  a 
jury  or  conrt  or  referees.  Also  (see 
•tion  23,  po9t),  it  provides  that  a 
lal  maj  be  granted  for  specified 
materially  affecting  the  rights 
of  the  party.  Therefore,  a  motion  for 
a  new  trial  is  authorized  at  law,  in 
eqmtjy  or  in  a  special  proceeding, 
whenever  an  issue  of  fact  has  been 
presented  for  determination.  \  People 
T.  Bank  of  San  Lnis  Obispo,  152  CaJ. 
261,  92  P!ac.  481. 

Prior  to  the  adoption  of  the  exist- 
ing code  the  Oklahoma  practice  was 
regulated  by  provisions  adopted  bodily 
from  the  Tadiaaa  eode.  The  latt^ 
permita  a  new  trial  in  all  eases,  as  a 
matter  of  right,  where  the  ownership 
of  real  property  is  the  subject  of  the 
controversy,  and  the  rule  was  thus  ex- 
pressed In  Hammer  v.  Rogers,  21  Okl. 
367,  96  Fac.  611:  "The  new  trial 
mnat  be  limited,  however,  to  the  eon- 
troversy  between  these  parties,  and  to 
the  iflsues  affecting  the  ownership, 
the  right  to  the  possession  of  the  land, 
and  the  value  of  the  use  thereof  from 
the  time  the  defendant  trust  eom- 
pany  took  possession.  It  is  not  im- 
portant that  issues  other  tiian  the  title 
and  the  right  to  the  possession  of  the 
land  are  involved  in  this  action,  for 
upon  all  issues  not  affecting  such  title 
or  right  to  the  possession  the  former 
judgment  is  final  and  conclusive." 

s  Error   in   law   occurring    at   the 

trial  is  ground  for  a  motion  for  new 

triaL    Code  of  Civil  Procedure,  sec. 

657.  "But  that  is  because  such,  errors 

/in  law  result  in  erroneous  decisions 

I  of  fact.  If  Martin  v.  Hatfield,  49  Cal. 

f42.    See,  also,  section  99,  post.    And 

;  the  same  may  be  said  of  the  various 

other   grounds   prescribed   in   section 

657    of  the  CalifornU  Code  of  Civil 

Proeedonu 


«  Jenkins  v.  Frink,  30  Cal.  586,  89 
Am.  Dec.  134;  Shepard  v.  McNeil,  38 
CaL  72.  Bee,  also,  section  99,  powU 
The  contrary  was  stated  by  McKee, 
J.,  in  Simmons  v.  Hamilton,  56  Cal. 
493;  but  only  one  justice  concurred 
in  the  opinion.  Boss,  J.,,  dissented, 
and  Sharpetein,  McKinstry,  and  My- 
rick,  JJ.,  placed  their  concurrence 
upon  the  ground  that  an  error  in  law 
had  occurred  at  the  trial.  Wheeler  v. 
Bolton,  92  Cal.  159,  28  Pac.  558; 
Pacific  etc.  Co.  v.  Fisher  106  Cal. 
224,  39  Pac.  758;  Owen  v.  Pomona  L. 
ft  W.  Co.,  131  Cal.  530,  63  Pac.  850, 
64  Pae.  253;  Bose  v.  Mesmer  142  CaL 
322 ;  Mentone  Irr.  Co.  v.  Redlands  etc. 
Co.,  155  Cal.  323,  100  Pac.  1082,  22 
L.  B.  A.,  K.  8.,  382,  17  Ann.  Cas. 
1222. 

te  But  the  court  has  power  at  any 
time  before  judgment  to  substitute 
different  conclusions  of  law.  Condee 
▼.  Barton^  62  Cal.  1;  and  see  section 
247,  post.  This,  however,  is  by  way 
of  amendment  of  the  findings.  The 
conclusions  of  law,  in  the  modern 
practice,  have  come  to  be  regarded  as 
of  so  little  consequence  as  to  be  sus- 
ceptible of  repeated  amendment,  or 
reformation;  and  to  bear  so  formal  a 
relationship  to  the  findings  upon  the 
one  hand,  and  the  judgment,  on  the 
other,  that  their  ancient  functions 
have  undergone  practical  elimination. 
In  Boberts  v.  Hall,  147  Cal.  434,  82 
Pac.  66,  the  court  said :  "When  judg- 
ment is  given  by  the  court,  it  is  itself 
the  real  conclusion  of  law,  and  super- 
sedes any  conclusion  of  law  embraced 
in  the  decision."  Again,  in  the  re- 
cent case  of  Mentone  Irr.  Co.  v.  Red- 
lands  etc.  Co.,  155  Cal.  323,  100  Pac. 
1082,  22  L.  B.  A.,  N.  S.,  382,  17  Ann. 
Cas.  1222,  citing  the  case  of  Roberts 
V.  Hall,  supra,  the  court  said:  "The 
conclusions  of  law  are  always  merged 
in  and  superseded  by  the  judgment." 
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from  the  facts  as  found,^^  or  alleged  insuflicieney  of  the  findings 
of  fact  to  sustain  the  conclusions  of  law,^  could  not  be  considered 
on  a  motion  for  a  new  trial.  Again,  insufSciency  of  the  findings 
to  authorize  the  judgment,^  or  insufSciency  of  the  conclusions  of 
law  to  support  the  judgment,^  also  varying  forms  of  essentially 
identical  judicial  questions,  have  no  place  in  the  determination  of 
motions  for  new  trials.  Nor  can  the  insufSciency  of  the  verdict 
to  support  the  judgment  be  so  considered.**     ,  '    o  /      •     ^ 

But  if  some  of  the  issues  of  fact  are  left  ^^^ound^  a  re-examma- 
tion  of  such  issues  is  necessary,  and  consequently  a  motion  for  a 
new  trial  is  proper.*^  The  omitted  fact  being  essential  to  the  judg- 
ment, a  new  trial  for  the  purpose  of  determining  the  issue  is  the 
appropriate  remedy.**    So,  it  is  said  that  if  the  findings  are  hope- 


4b  8ee  Mentone  Irr.  Co.  v.  Bedlands 
etc.  Co.,  155  Cal.  323,  IQO  Pac.  1082, 
22  L.  B.  A.,  N.  S.,  382,  17  Ann.  Cas. 
1222,  and  other  cases  cited  in  nole  4, 

*«  Petaluma  Paving  Co.  t.  Singley, 
136  Cal.  616,  69  Pac.  426;  Sharp  v. 
Bowie,  142  Cal.  462,  76  Pac.  62; 
8wift  V.  Occidental  etc.  Co.,  141  CaL 
161,  74  Pac.  700. 

M  Wheeler  v.  Bolton,  92  Cal.  159, 
28  Pac.  558 ;  Kirman  y.  Hunnewill,  93  . 
CaL  519,  29  Pac.  124:  Brison  v.  Bri- 
son,  90  Cal.  327,  27  Pac.  186;  River- 
side etc.  Co.  V.  Gage,  108  Cal.  240, 
41  Pac.  299;  Bauer  v.  Fay,  128  Cal. 
523,  61  Pac.  90;  Schroeder  v.  Pissis, 
128  Cal.  209,  60  Pac.  758;  Pogarty 
V.  Fogarty,  129  Cal.  46,  61  Pac.  570; 
Beclamation  District  v.  Thisby,  131 
Cal.  572,  63  Pac.  918;  Moore  v.  Doug- 
las,  132  Cal.  399,  64  Pac.  705; 
Hunter  v.  Milam,  133  Cal.  601,  65 
Pac.  1079;  White  v.  Costigan,  138 
Cal.  564,  72  Pac.  178;  Simon  New- 
man Co.  V.  Lassing,  141  Cal.  174,  74 
Pac.  761;  Cobum  v.  California  etc. 
Co.,  144  Cal.  81,  77  Pac.  771;  Brown- 
lee  V.  Reiner,  147  Cal.  641,  82  Pac. 
324-  Bell  V.  Staacke,  151  Cal.  544, 
91  Pac.  322;  Great  Western  Gold  M. 
Co.  ▼.  Chambers,  153  Cal.  307,  95  Pac. 
151;  Crescent  etc.  Co.  v.  United  Up- 
holsterers, 153  Cal.  433,  95  Pac.  871; 
Black  V.  Harrison  Home  Co.,  155  Cal. 
121,  99  Pac.  494;  Younger  v.  Moore, 
155  Cal.  767,  103  Pac.  221.  Also 
Burns  v.  Schoenfeld,  1  Cal.  App.  121. 
81  Pro.  713. 


4a  Pi«rce  V.  Willis,  103  Cal.  91,  63 
Pac.  1080;  Williams  ▼.  Hawley,  144 
Cal.  97,  77  P&c.  762;  Brownlee  v. 
Reiner,  147  Cal.  641,  82  Pac.  324. 

«f  Morse  v.  Wilson,  138  CaL  558, 
n  Pac.  801. 

B  Knight  T.  Roche,  56  OiL  15; 
Soto  V.  Irvine,  60  Cal.  436;  Brown 
v.  Burbank,  59  Cal.  535;  Spotts  v. 
Hanley,  85  Cal.  155,  24  Pac.  738; 
Langan  v.  Langan,  89  CaL  186,  26 
Pac.  764;  Nuttall  v.  Lovejoy,  90  CaL 
163,  27  Pac.  69;  Adams  ▼.  Helbing, 
107  Cal.  298,  40  Pac.  422 ;  Haiffhi  v. 
Tryon,  112  CaL  4,  44  Pac.  318;  Kaiser 
V.  Dalto,  140  Cal.  167,  73  Pac.  828; 
Swift  V.  Occidental  etc.  Co.,  141  Cal. 
161,  74  Pac.  700;  Great  Western  G. 
M.  Co.  V.  Chambers,  153  Cal.  307}  95 
Pac.  151 ;  Lyden  v.  Spohn-Patrick  Co., 
155  CaL  182,  100  Pac.  236.  And  see 
note  5a. 

Ba  In  some  cases  the  supreme  court 
appeared  to  have  a  doubt  as  to  this 
being  a  proper  application  of  prin- 
ciple. In  Thompson  v.  Los  Angeles, 
125  CaL  271,  57  Pac.  1015,  the  court 
seemed  td  sa^  that  failure  to  find 
upon  a  material  issue  was  reviewable 
only>on  an  appeal  from  the  judgment, 
inasmuch  as  it  was  an  error  at  law 
appearing  on  the  face  of  the  judg- 
ment-roUy  and  appearing  there  only, 
citing  in  support  of  this  view,  In  re 
Westerfield,  96  Cal.  113,  30  Pac.  1104, 
Wheeler  v.  Bolton,  92  CaL  159,  28 
Pac.  558,  and  Brison  v.  Brison,  90 
CaL  323,  27  Pac.  186.  In  Churchill 
V.  Flournoy,  127  CaL  355,  59    Pac. 
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lessly  eonSieting,  or  so  directly  contradictory  as  to  nullify  each 

other,  the  situatioa  is  practically  the  same  as  if  there  had  really 

been  a  failnre  to  find  altogether;  in  which  event,  a  new  trial 

would  be  necessary  for  the  purpose  of  determining  the  issue.*^ 

The  question  as  to  the  sufficiency  or  insufficiency  of  the  evident 

to  justify  the  findings  raises  a  plain  issue  of  fact,  and  is  properlyj 

determined  on  a  new  trial  motion.*^    It  is  otherwise,  however, 

to  the  insafficiency  of  the  evidence  to  justify  the  judgment."^ 

Upon  the  same  principle, — ^viz.,  that  a  new  trial  is  a  re-examina- 
tion of  an  issue  of  fact, — ^it  has  been  held  that  errors  in  rulings 
upon  demurrers  to  pleadings  cannot  be  reviewed  on  motion  for 
new  trial.*     It  is  manifest  that  this  is  a  correct  application  of  the 


0 


791,  the  court  stated  podtivelj  that 
'^the  faUnre  to  find  upon  a  material 
iasae  is  no  ground  for  granting  a  new 
triaL"  In  ICaiser  v.  Dalto,  140  Cal. 
167,  73  Pac.  828,  the  point  appeared 
to  be  conceded  ^rudguigl/.  It  was 
there  held  that  it  must  be  specified 
that  the  failure  to  find  was  a  decision 
"against  law,"  and  that  such  specifica- 
tion must  be  accompanied  by  a  show- 
iwg     that     evidence      was    introduced 

thereon. 

The   point   wa»    cleared  up  hj  the 
eonrt  in   the   ease   of    Swift  ▼.  Occi- 
dental etc-  Co.,  141   CaL  161,  74  Pac. 
700,  the  opinion  in  "which  was  wntten 
by  the  learned    chief  justice:   "Deci- 
sions  against    law    are  of  two  kinds. 
As  to  one  kind,  a  new  trial  is  always 
an    effective,     and      often    the    only, 
means  of  correcting  the  error.    As  to 
the  other  kind,  a  new  trial  would  be  a 
▼ain  and   useless    proceeding.    In  the 
first  class  of  cases  the  motion  is  prop- 
erly made,  and  error  in  ovei^ling  it 
is    reviewable     on     appeal    from    the 
order.     In  the   second  chiss  of  cases, 
since  a  new  trial  would  afford  no  re- 
lief   and     since     other  and    effective 
means  of  reUef  are  expressly  provided 
in  the  Code   of   Civil  Procedure  (sec- 
tions 663  and  663%),  the  motion  for 
a  new   trial   is    necessarily    overruled 
by  the  trial   court   and  the  order  af- 
?\  firmed  here.     An  example  of  the  first 
class  is  where  the  trial  court  has  failed 
to  make  any  finding  upon  some  ma- 
terial issue.     The   omitted  fact  bemg 
essential  to  the  judgment,  a  new  trial 
for  the  purpose  of  determimng  the  is- 
soM  is  the  appropriate  remedy,  and  the 


refusal  to  grant  it  is  reviewable  on 
appeal  from  t£e  order.  See  Knight 
V.  Boehe,  56  Cal.  15 ;  Spotts  v.  Han- 
ley,  85  Cal.  155,  24  Pac.  738 ;  Haight 
V.  Tryon,  112  Cal.  4,  44  Pac.  318. 
An  example  of  the  second  class  is^ 
where  the  findings  are  full  and  com- 
plete as  to  all  the  issues,  and  fully 
sustained  by  the  evidence,  but  the 
conclusions  of  law  are  erroneous  or 
misapplied  in  framing  the  judgment. 
In  such  a  case  i^  is  plain  that  a  new 
trial — a  re-examination  in  the  same 
court  of  the  issues  of  fact,  or  some  of 
them  (Code  of  Civil  Procedure,  sec. 
656) — ^would  accomplish  nothing, 
whereas  a  motion  in  pursuance  of  sec- 
tion 663  to  vacate  or  correct  the 
judgment  would  secure  the  appro- 
priate relief  in  the  trial  court,  or,  if 
relief  was  denied  there,  it  could  be 
secured  by  an  appeal  from  the  judg- 
ment." See  cases  cited  in  note  5, 
ante.    Also  see  section  99,  post. 

Bb  See  Kirman  v.  Hunnewill,  93 
Cal.  519,  29  Pac.  124 ;  Black  v.  Harri- 
son Home  Co.,  155  Cal.  121,  99  Pac. 
494. 

»«  Brison  v.  Brison,  90  Cal.  323,  27 
Pac.  186;  Riverside  etc.  Co.  v.  Gage, 
108  Cal.  240,  41  Pac.  299;  Bobinson 
V.  Eber&art,  148  Cal.  495,  83  Pac.  452. 

Sd  Curtis  V.  WalUng,  2  Idaho,  383 
(416),  18  Pac.  54. 

0  Mason  v.  Austin,  46  Cal.  385; 
Jacks  v.  Bnell,  47  Cal.  162;  and  look 
at  Jenkins  v.  Frink,  30  Cal.  586,  89 
Am.  Dec.  134;  and  Spanagel  v. 
Bellinger,  38  Cal.  278.  See,  also, 
Heilbron  v.  Irrigation  Co.,  76  Cal.  8, 
17  Pac.  932;  Wheeler  t*  ^assabaum, 


§1 


ZNTBODUGTOBT. 


8 


principle.  For  if  final  judgment  is  given  upon  tlie  demurrer  for 
either  plaintiff  or  defendant,  there  'would  be  no  issues  of  fact  in 
the  case.  And  if  after  the  ruling  upon  the  demurrer  issues  of 
fact  be  joined,  and  a  trial  and  decision  had,  a  reversal  with 
directions  to  sustain  the  d<emurrer  would  result,  not  in  a  re- 
examination of  the  issues  of  fact)tried|  but  in  the  formation  of 
different  issues  of  fact,  or  in  the  oetermination  of  the  case  upon 
issues  of  law.  For  similar  reasons  the  principle  has  been  applied 
to  all  questions  arising  out  of  or  affecting  the  pleadings  of  an  acticm, 
or  the  judgment.  Thus  it  has  been  held  that  the  sufficiency  of  the 
pleadings,^  or  of  the  complaint,**'  to  support  the  judgment,  or  the 
sufficiency  of  the  complaint  to  state  a  cause  of  action,^  ^  do  not 
form  a  proper  subject  of  review  under  a  new  trial  motion.    So 


76  Cal.  90,  18  Pae.  119;  Brison  ▼. 
Brison,  90  Cal.  323,  27  Pae.  186; 
Evans  v.  Paige,  102  Cal.  132,  36  Pae. 
406;  Byzbee  v.  Dewey,  128  Cal.  325, 
60  Pae.  847;  Jones  v.  Chalfant,  128 
Cal.  334,  60  Pae.  852;  Holmes 
▼.  Warren,  145  Cal.  457,  78  Pae.  954; 
Great  Western  Gold  M.  Co.  ▼.  Cham- 
bers, 153  Cal.  307,  95  Pae.  151; 
Crescent  ete.  Co.  ▼.United  Uphol- 
sterers, 153  Cal.  433,  95  Pae.  871; 
Bone  y.  Hayes,  154  Cal.  759,  99  Pae. 
172;  Arroyo  ete.  Co.  ▼.  Baldwin,  155 
CaL  280,  100  Pae.  874;  Fortain  ▼. 
Smith,  114  Cal.  494,  46  Pae.  381; 
Lambert  v.  Mareuse,  137  Cal.  44,  69 
Pae.  620.  Also  Perkins  v.  McDowell, 
3  Wyo.  328,  23  Pae.  271. 

The  complement  of  this  rule  is  also 
true.  That  is,  no  question  in  con- 
troversY  which  should  properly  be 
raised  by  a  demurrer,  but  is  not,  can 
be  raised  by  motion  for  a  new  trial. 
"A  party  desiring  to  take  advantage 
of  a  defect  of  or  misjoinder  or  excess 
of  parties  plaintiff,  must  promptly 
interpose  an  objection  in  the  manner 
provided  by  law.  Failing  so  to  do,  it 
will  not  be  permitted  to  speculate 
upon  a  favorable  verdict,  and  then, 
if  disappointed  by  an  adverse  finding 
of  a  jury,  be  allowed  to  raise  such 
questions,  either  in  its  motion  for  a 
new  trial  or  in  the  appellate  court/' 
Choctaw  etc.  Co.  v.  Burgess,  21  Okl. 
653,  97  Pae.  271;  and  also  Young  v. 
Stickney,  46  Or.  101,  79  Pae.  345. 

«*  Fortain  v.  Smith,  114  Cal.  494, 
46  Pae.  381;  In  re  Kedfield,  116  Cal. 
637,  48  Pae.  794;  Tompkins  ▼.  Mont- 


gomery, 123  CaL  219,  55  Pae.  997; 
Bode  V.  Lee,  102  CaL  583,  36  Pae. 
936;  Southern  Pacific  Co.  v.  Superior 
Court,  105  Cal.  84,  38  Pae.  627 ;  Morse 
▼.  Wilson  138  Cal.  558,  71  Pae.  801; 
Sharp  V.  Bowie,  142  Cal.  463,  76  Plac. 
62;  Cummings  v.  Kearney,  141  Cal. 
156,  74  Pae.  759;  Simon  Newman  Co. 
v.  Lassing,  141  Cal,  174,  74  Pae.  761 ; 
Green  ▼.  Duvergey,  146  CaL  384,  80 
Pae.  234;  Younger  v.  Moore,  155  OaL 
767,  103  Pae.  221. 

«b  Beelamation  Diatriet  ▼.  Thiaby, 
131  CaL  572,  63  Pae.  918;  Sutter  C6. 
▼.  Tisdale,  136  Cal.  474,  69  Pae.  141; 
White  v.  Costigan,  138  CaL  564,  72 
Pae.  178;  Swift  v.  Occidental  ete.  Co., 
141  CaL  161,  74  Pae.  700;  Swett  ▼- 
Gray,  141  CaL  63,  74  Pae.  439;  Co- 
bum  V.  California  ete.  Co.,  144  CaL 
81,  77  Pae.  771 ;  Wmiams  ▼.  Hawley, 
144  CaL  97,  77  Pae.  762;  Prey  t. 
Vignier,  145  CaL  251,  78  Pae.  733; 
County  Bank  ▼.  Jack.  148  CaL  437, 
113  Am.  St.  Bep.  285,  83  Pae.  705; 
Great  Western  Gold  M.  Co.  ▼.  Cham- 
bers, 153  CaL  307,  95  Pae.  151;  Jen- 
son  V.  Will  ft  Finck,  150  Cal.  398, 
89  Pae.  113;  Crescent  etc.  Co.  ▼. 
United  Upholsterers,  153  Cal.  433,  95 
Pae.  871;  Arroyo  ete.  Co.  t.  Baldwin, 
155  CaL  280,  100  Pae.  874. 

«o  Onderdonk  v.  San  Francisco,  75 
CaL  534,  17  Pae.  678;  Wheeler  t. 
Kassabaum,  76  CaL  90,  18  Pae.  119; 
Evans  v.  Paige,  102  Cal.  132,  36  Pfte. 
406;  Bode  ▼.  Lee,  102  CaL  583,  36 
Pae.  936;  Lambert  v.  Mareuse,  137 
CaL  44,  69  Pae.  620:  Petaluma  Pjav. 
Co.  y.  Singley,  136  CaL  616,  69  Pae. 
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objections  to  tlie  form  of  the  judgment,'^  whether  the  judgment 
rendered  is  the  proper  one,^  laches  in  asking  for  judgment  after 
submission/'  the  form  of  the  conclusions  of  law,  which,  according  to 
the  modem  yiew,  are  merged  in  the  judgment,**  and  the  correctness 
of  the  judgment,*''  cannot  be  so  reviewed.  So  findings  outside  the 
issnes  raised  by  the  pleadings  is  not  a  ground  for  new  trial.**^ 

But  errors  occurring  at  the  trial,  and  having  an  indirect  relation 
to  the  pleadings,  may  be  ground  for  a  new  trial.  So  at  the  trial  a 
party  may  test  the  question  whether  his  adversary's  pleading  states 
a  cause  of  action  or  defense  by  objecting  to  the  introduction  of  any 
evidence  under  it,  and  the  ruling  upon  such  objection  may  be  re- 
viewed on  motion  for  new  trial.^  So,  an  irregularity  in  the  pro* 
ceedings  of  the  court  whereby  either  party  was  prevented  from 
having  a  fair  trial,  thus  to  that  extent  affecting  the  issues  of  fact 
involved,  is  a  recognized  ground  for  a  new  trial.^*  And  the  same 
may  be  said  of  the  various  other  statutory  grounds  for  new  trial, 
in  each  of  which  is  to  be  found  (a^clearly  defined  interference  with 
the  right  to  a  fair  and  impartial  determination  of  all  issues  of  fact  \ 
involve  in  every  cause  of  action  which  may  be  litigated.^^ 


426.  Also.  Bo80  ▼.  V^ait,  2  S.  D.  638, 
51  K.  W.  866:  Krantz  ▼.  Bio  Orande 
ete.  Co.,  13  Utoh,  1,  43  Pae.  623. 

Upon  this  point  it  was  held  in  Con- 
solidated Canal  Co.  ▼.  Petera,  5  Aris. 
80,  46  Pae.  74,  that  the  soiBciencj  of 
the  complaint  might  be  reviewed  on  a 
motion  for  a  new  trial,  but  this  dec!- 
Bion  is  not  in  aecord  with  accepted 
roles  or  with  decisions  in  other  juris- 
dictions. 

M  Williams  ▼.  Long,  139  CiO.  186, 
72  Pae.  911;  Davis  ▼.  Bntler,  154  Cal. 
623,  98  Pae.  1047. 

•*  Brownlee  t.  Beiner,  147  Cal.  641, 
82  Pae.  324. 

•t  Kepfler  r.  Kepfler,  134  Cal.  205, 
66  Pae.  208. 

•€  Bose  y.  Mesmer,  142  CaL  322,  75 
Pae.  905;  Sharp  v.  Bowie,  142  Cal. 
462,  76  Pae.  62.  And  see  section  99a, 
pott. 

6h  Dnrf  ee  v.  Scale,  139  Cal.  603,  73 
Pae.  435. 

•k  Power  ▼.  Fairbanks,  146  Cal. 
611,  80  Pae.  1075.  "The  fact  that 
the  trial  court  has  made  a  finding  out- 
side the  issues  does  not  warrant  the 
graiiting  of  a  motion  for  a  new  trial. 
Such  an  objection  la  available  onlj 
upon  an  appeal  from  the  judgment. 
A  new  tnal  m  simply  a  re-examina- 


tion of  an  issue  of  fact,  and  where 
there  is  no  issue  of  fact  there  is  noth- 
ing to  retry." 

T  Waugenheim  v.  Oraham,  39  Oal. 
169.  Compare  Moore  v.  Bates,  46  Cal. 
29.  See,  also.  Bode  v.  Lee,  102  Cal. 
583,  36  Pae.  936;  Southern  Pacific 
Co.  V.  Superior  Court,  105  Cal.  84,  38 
Pae.  627;  Lambert  v.  Marcuse,  137 
Cal.  44,  69  Pftc.  620;  Bashore  v. 
Parker,  146  Cal.  525,  80  Pae.  707; 
Bone  V.  Haves,  154  Cal.  759,  99  Pae. 
172.       /7P7t^0- 

T*  This  aji^plies  only  to  civil  cases. 
It  was  said  in  People  v.  Sansome,  98 
Cal.  239,  that  the  misconduct  of  the 
district  attorney  was  a  ground  for  a 
new  trial,  but  this  is  believed  to  have 
been  inadvertently  so  decided.  In 
People  V.  Amer,  151  Cal.  303,  90  Pae. 
698,  Mr.  Justice  Angellotti,  who  wrote 
the  opinion,  very  clearly  showed  that 
only  those  grounds  specifically  recog* 
nized  in  section  1181  of  the  Penal 
Code  as  grounds  for  new  trial  in  crim- 
inal cases  could  be  so  recognized  b^ 
the  courts.  This  is  in  accordance 
with  the  well-established  principle  of 
the  law,  both  in  civil  and  criminal 
procedure.    See  note  7b,  below. 

7b  In  the  consideration  of  the  statu- 
tory definition  of  a  new  trial,  the  im- 
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Upon  fhe  same  prmci|>le, — yiz.,  that  a  new  trial  is  a  re^^ramina- 
tion  of  an  issue  of  fact, — it  was,  prior  to  the  amendment  of  1907  of 
the  code/*  held  that  proceedings  for  new  trial  might  be  commenced 
as  soon  as  the  issues  of  fact  had  been  determined,  and  before  the 
entry  of  judgment  thereon.*  And  this  was  said  to  be  true,  not 
only  of  the  entry  of  judgment  by  the  derk,  but  also  of  the  order 
for  judgment  by  the  judge;  for  where  all  the  issues  of  fact  were 
disposed  of  by  a  special  verdict  (at  least  in  a  common-law  case), 
the  time  to  give  notice  of  intention  began  to  run  from  the  rendition 
of  the  verdict,  and  not  from  the  determination  of  the  judge  as  to 
what  judgment  should  be  entered  thereon.*  The  amendment  re- 
ferred to  has  not  only  changed  the  time  to  give  notice  of  intention, 
so  that  it  now  begins  to  run  from  reception  of  notice  of  the  entry 
of  judgment,  instead  of  rendition  thereof,  but  it  has  also  eliminated 
the  distinction  which  formerly  prevailed  in  the  code  in  the  case  of 
verdicts,  decisions  and  reports  of  referees;  but  it  is  believed  the 
change  does  not  affect  the  application  of  the  prihciple  which 
fformerly  obtained*^  that  the  notice  of  intention  must  be  directed 
Tat  the  verdict,  or  other  decision  of  fact,  and  not  at  the  judgment.^* 
So,  upon  the  same  principle, — ^viz.,  that  a  new  trial  is  a  re-examina- 
tion of  an  issue  of  fact, — it  has  been  held  that  where  there  is  no 
issue,  or  conflict  as  to  the  facts,  as  in  the  case  of  an  agreed  state- 
ment of  facts,^^^  and  in  the  case  of  a  default,  where  the  averments 


V  - 


portant  fact  must  not  be  lost  sight  of 
that  neither  upon  the  hearing  of  the 
original  motion  bj  the  trial  court,  nor 
the  review  of  the  order  made  thereon 
bj  the  appellate  court,  is  the  con- 
sideration of  any  ground  properly  in- 
volved which  is  not  specifically 
enumerated  by  the  codes.  In  section 
657,  Code  of  Civil  Procedure,  are  to 
be  found  the  various  grounds  for  new 
trial  in  civil  cases;  and  in  section 
1181,  Penal  Code  of  California  (and 
corresponding  sections  of  the  codes  of 
other  states,  ^ee  note  1,  supra),  is  set 
out  a  list  of  such  grounds  in  criminal 
cases. 

"Where  a  complete  scheme  of  proce- 
dure is  provided  by  the  statute  from 
the  commencement  of  the  action  to 
the  entry  of  the  judgment  and  ez- 
/  pressly  provides  for  an  appeal  and 
^  makes  no  provision  for  a  new  trial, 
the  latter  remedy  is  not  available. 
People  V.  San  Luis  Obispo,  152  Cal. 
261,  92  Pac.  481. 


Ttt  See  California  Statutes  of  1907, 
p.  717.  Instead  of  requiring  th« 
notice  of  intention  to  be  sery^  and 
filed  within  ten  days  after  verdict,  or 
notice  of  decision,  the  amendment 
provides  for  such  notice  to  be  filed 
and  served  within  ten  days  after 
notice  of  entry  of  judgment. 

*  See  seetion  16,  poti;  and  look  at 
section  2,  post. 

0  See  section  18,  post. 

»»  See  Johnson  v.  Phenix  Ins.  Co., 
152  Cal.  199,  92  Pac.  182,  where  it 
was  said  that  it  was  no  doubt  true/ 
that  the  motion  for  new  trial  at- 
tacked the  verdict  rather  than  th« 
judgment. 

10  Martin  v.  Matfield,  49  Cal.  42; 
and  see  Fabian  v.  Callahan,  56  Cal. 
159;  also  Sawyer  v.  Sargent,  65  Gal. 
259,  3  Pac.  872;  Boston  Tunnel  Co.  t. 
McKenzie,  67  Cal.  485,  8  Pac.  22. 

io»  Gregory  v.  Gregory,  102  CaL  50, 
36  Pac.  364;  Quist  v.  Sandman,  154 
Cal.  748,  99  Pac.  204. 
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of  the  complaint  are  not  controverted,***  thel-e  can  be  no  new 
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Appellate  courts  do  not  decide  issaes  of  fact ;  hence,  new  trials 
are  ont  of  place  there.  Even  in  original  proceedings,  as  in 
fnandamiis,  habeas  carptu,  and  other  supervisory  writs  out  of  the 
higher  courts,  issues  of  fact  are  to  be  determined  by  reference  to 
another  jurisdiction,  where  issues  of  fact  may  properly  be  tried.*®* 

2.  The  next  element  of  the  definition  is,  that  the  re-examination 
of  the  issues  of  fact  must  be  in  the  same  court.  This  requires  pro- 
ceedings for  new  trial  to  be  instituted  in  the  same  court.  No  other 
court  has  authority  to  entertain  the  motion.  Thus  where  an  appli- 
cation for  mandamus  was  made  to  the  supreme  court,  and  the  issues 
of  fact  raised  by  the  answer  were  sent  to  a  district  court  for  trial, 
and  a  verdict  was  had  in  the  latter  court  and  transmitted  to  the 
supreme  court,  it  was  held  that  proceedings  for  new  trial  should 
have  been  instituted  in  the  supreme  court,  and  that  having  been 
instituted  in  the  district  court,  they  were  of  no  avail.** 


lOb  Savings  etc.  Soc.  ▼.  Meeks,  66 
Cal.  371,  5  Pac.  624;  and  a  divorce 
proceeding  is  no  exception.  See  Folej 
T.  Foley,  120  Oal.  33,  65  Am.  St.  Bep. 
147,  52  Pac.  122;  Younger  ▼.  Moore, 
8  CaL  App.  237,  96  Pac.  1093. 
^Hiere  a  will  contest  was  dismissed 
for  contestant's  failure  to  appear,  and 
y  no  issue  of  fact  was  ever  tried,  a  new 
trial  is  not  proper.)  In  re  Dean's  Es- 
tate, 149  Cal.  487,' 87  Pac.  13.  And 
flee  section  343,  note  la,  post, 

io«  Errors  wMch  cannot  be  reviewed 
on  motion  for  new  trial  can  be  re- 
viewed on  appeal  from  the  judgment, 
unless  the  error  be  in  making  an  order 
which  is  itself  appealable.  See  sec- 
tion 195,  post.  In  this  regard,  in 
Thompson  v.  Patterson,  54  Cal.  542, 
McKee,  J.,  said:  "It  is  only  upon  an- 
appeal  from  the  judgment  that  the 
court  can  consider  errors  apparent 
upon  the  judgment-roll."  But  this 
language  is  too  broad;  for  where  a 
judgment-roll  contains  defective  find- 
ings, a  motion  for  new  trial  is  proper. 
Knight  V.  Boche,  56  Cal.  15;  Soto  ▼. 
Irvine,  60  Cal.  436;  Brown  v.  Bur- 
bank,  59  Cal.  535.  See  section  186, 
post,  as  to  what  mar  be  reviewed  on 
appeal  from  the  judgment. 

lod  See  section  292,  post.  If  a 
reference  is  made  for  the  purpose  of 
determining  issues  of >  fact  in  relation 


to  applications  for  such  writs,  a  new 
trial  would  be  proper;  but  the  new 
trial  would  have  to  be  made  in  the 
court  where  the  original  trial  was  had. 
People  V.  George,  3  Idaho,  108,  27 
Pac.  680. 

11  Peoples.  Hollo  way,  41  Cal.  409; 
and  look  at  People  v.  Coon,  25  Cal. 
635,  652,  653.  But  the  rule  of  People 
V.  Hollowaj  (so  far  as  the  particular 
proceeding  is  concerned)  has  been 
since  changed  bj  statute.  Section 
1092,  California  Code  of  avil  Proce- 
dure, is  as  follows:  "The  motion  for  a 
new  trial  must  be  made  in  the  court 
in  which  the  issue  of  fact  is  tried." 
The  same  or  similar  language,  in  ef- 
fect, is  made  use  of  in  the  statutes 
of  Colorado,  Idaho,  Montana,  Nevada, 
North  Dakota,  Oklahoma,  Oregon. 
South  Dakota,  Utah,  Washington,  ana 
Wyoming.  In  Arizona  and  New 
Mexico  no  statutory  definitions  are  to 
be  found  of  new  trial,  and  it  is  not 
specifically  required  that  the  new.  trial 
shall  be  m  the  same  court.  But  the 
inference  is  very  clear  that  such  is 
the  requirement.  Section  1479,  Re- 
vised Statutes  of  Arizona  (section 
270,  Practice  Act),  provides  that  mo- 
tions for  new  trial  must  be  deter- 
mined at  the  term  of  the  court  when 
made,  and  the  previous  section  (1478) 
practically  requires  a  new  trial  mo- 
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3.  The  remaining  element  of  the  definition  is,  that  the  re-examina- 
tion of  the  issues  of  fact  must  take  place  after  a  trial  and  decisi4m. 
It  is  therefore  proper  to  consider  what  is  a  trial  and  what  is  a 
decision  within  the  meaning  of  the  definition.  In  a  general  sense, 
the  hearing  of  a  motion  on  afiSdavits  may  be  said  to  be  a  trial.^^ 
But  orders  made  on  such  motions  have  never  been  reviewable  on 
motion  for  new  trial-^'^^^^rThe  word  ''trial"  as  used  in  the  definitioa 
under  consideration  refers  to  an  investigation  of  the  issues  of  fact 
raised  by  the  pleadings,  y^he  investigation  of  collateral  matters 
not  put  in  issue  by  the  pleadings  is  not  a  '^ trial."  Thus  where  a 
matter  of  accounts  not  put  in  issue  by  the  pleadings  was  sent  to 
a  referee  for  determination,  it  was  held  that  the  proceeding  before 
him  was  not  a  trial  within  the  meaning  of  the  definition.^  So, 
where  the  proceedings  were  limited  to  a  motion  for  the  entry  of  a 
judgment  pursuant  to  a  stipulation  that  either  party  might  cause 
judgment  to  be  entered  corresponding  to  the  judgment  that  might 
be  entered  in  another  action  then  pending,  the  supreme  court  held 
that  there  had  been  no  trial,  and  that  a  motion  for  a  new  trial  was, 
therefore,  irregular.^^  So,  upon  the  same  principle,  where  there 
is  no  trial  at  all  of  the  issues  of  fact  involved  in  the  action,  dis- 
missal having  been  ordered  without  such  trial  ''for  failure  of  the 
appellants  to  appear,"  there  can  be  no  new  trial.^'^ 

And  in  order  to  constitute  a  trial,  all  the  issues  raised  by  the 
pleadings  must  be  actually  or  ostensibly  disposed  of.    There  must 


tion  to  be  made  at  the  term  when 
the  trial  is  had.  Similar  provisions 
are  to  be  found  in  the  New  Mexico 
practice.  Section  2685,  subsection 
132,  provides  for  a  new  trial  motion 
immediatelv  after  the  rendition  of  the 
verdict,  unless  notice  of  delay  is  given, 
and  the  following  section  requires  the 
motion  to  be  made,  argued,  submitted 
and  decided  at  the  same  term  of  court 
in  which  the  trial  occurred. 

ii«  The  word  was  used  in  this  sense 
in  Tregambo  v.  Comanche  M.  ft  M. 
Co.,  57  Cal.  501.  See,  also,  Finn  y. 
Spagnoli,  67  Cal.  330,  7  Pac.  746. 
In  Redington  v.  Cornwell,  90  CaL  49, 
27  Pac.  40,  it  was  held  that  the  word 
"trial"  as  used  in  section  650,  Code 
of  Civil  Procedure,  refers  to  tho  trial 
of  an  issue  of  law  as  well  as  an  issue 
of  fact. 

12  See  Laws  of  1851,  p.  104,  sec. 
333;  section  936,  California  Code  of 


Civil  Procedure.  Similar  provisions 
are  to  be  found  in  the  codes  of  the 
other  states. 

18  Harris  v.  S.  F.  S.  B.  Co.,  41  Cal. 
393,  404,  405.  But  as  to  trials  beforo 
referees,  see  section  6,  past. 

13*  Gillmore  v.  American  CL  I.  Co., 
65  Cal.  63,  2  Pac.  882.  The  party  is 
entitled  to  judgment,  if  at  all.  on  the 
stipulation,  and  not  upon  a  trial. 

13b  Estate  of  Dean,  149  CaL  487, 
87  Pac.  13.  As  shown  above  (see 
note  10b),  there  can  be  no  new  trial 
where  the  judgment  is  bj  default,  and 
this  is  true  whether  the  default  oc-  / 
curs  in  a  divorce  proceeding  in  which, 
under  the  provisions  of  section  130 
of  the  Civil  Code,  proof  of  the  facts 
alleged  is  required,  or  in  an  ordinarj 
proceeding  where  judgment  is  entered 
after  default  in  the  nsual  manner. 
See  section  307,  note  la,  post. 
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be  sach  proceedings,  after  joinder  of  issue  upon  fhe  facts,  as  are  so 
far  determinative  of  the  issues  that  final  judgment  is  the  ap- 
propriate judicial  conclusion  thereof.  Thus,  where  only  a  part  of 
the  ifflues  were  disposed  of,  and  the  rest  were  reserved,  it  was  held 
that  there  was  no  trial.^*  But  where  the  court  intended  to  dispose 
of  all  the  issues,  but  has  in  fact  omitted  some  of  them,  a  motion  for  j^xsl^ 
a  new  trial  is  proper."  Under  our  practice  a  party  may  move^  j^j/,^ 
for  a  new  trial  as  to  a  part  of  the  issues,"*  as  well  as  generally, 
or  upon  all  the  issues,  tf >  the  motion  be  for  a  new  trial  as  to  the 
entire  action,  the  court  may  grant  it  in  part  and  deny  it  in  part, 
leaving  its  former  determination  upon  a  portion  of  the  issues  to 
remain.^'^  TVhen  the  case  reaches  the  appellate  court,  that  court 
may  also  order  a  new  trial  as  to  a  part  of  the  issues,  leaving  the 
decision  in  force  as  to  the  remainder.^^''  And  when  the  case  is  re- 
tamed  to  the  trial  court  with  directions  to  find  upon  an  omitted 
issue,  or  to  find  upon  an  issue  erroneously  or  improperly  decided  in 
the  original  trial,  it  becomes  the  duty  of  the  lower  court  to  follow 
explicitly  the  directions  of  the  higher,"^  even  upon  the  point  as  to 
the  introduction  of  evidence  upon  the  issue  a  finding  upon  which  is 
required.^** 

It  is  not  necessary  to  a  trial  that  evidence  be  actually  introduced. 
Thus  where,  when  the  case  was  called  for  trial,  the  court  upon 
motion  of  the  defendant  made  an  order  excluding  all  evidence  on 
the  part  of  the  plaintiff,  upon  the  ground  that  he  had  failed  to 
furnish  a  bill  of  particulars  upon  demand  therefor,  it  was  held  that 
there  had  been  a  ''trial,"  and  that  therefore  a  motion  for  a  new 
trial  was  proper.**  On  the  other  hand,  there  may  be  no  trial  even 
though  evidence  be  introduced,  as  where,  upon  a  default  in  an  action 


14  Crowther  v.  BowlancLson,  27  Cal. 
376;  Bates  v.  Gage,  49  Cal.  126; 
HindB  v.  Gage,  56  Gal.  486.  Also 
Duff  V.  Duff,  71  Cal.  513,  12  Pac.  570. 

u  See  note  5,  above.  The  issue  of 
onee  in  jeopardy  is  not  such  a  sepa- 
rate and  distinct  proceeding  as  that 
a  final  judgment  may  be  entered 
thereon;  but  it  is  so  far  independent 
of  the  issue  raised  by  the  plea  of  not 
pnllty  as  that  failure  to  find  thereon 
18  not  ground  for  a  new  trial  upon  the 
issue  of  not  guilty.  People  v.  Majors, 
65  Cal.  100,  3  Pac.  401;  People  v. 
Smith,  121  Cal.  355,  53  Pac.  802. 

i8«  San  Diego  etc.  Co.  v.  Neale,  78 
CaL  63^  20  Pac.  372,  3  L.  B.  A.  83. 


"b  Duff  V.  Duff,  101  Cal.  1,  35  Pac. 
437;  Pallbrook  etc.  Dist.  t.  Abila,  106 
Cal.  365,  39  Pac.  793 ;  Mountain  Tun- 
nel Co.  V.  Bryan,  111  Cal.  36,  43  Pac. 
410j  Robinson  v.  Muir,  151  Cal.  118, 
90  Pac.  521;  Emerson  v.  Yosemite 
etc.  Co.,  149  Cal.  50,  85  Pac.  122; 
Pearsall  v.  Henry,  153  CaL  314,  95 
Pac.  154,  159. 

15C  Plinn  V.  Mowry,  131  Cal.  481, 
63  Pac.  724,  1006.  Also  cases  cited 
in  note   15b. 

i5d  Chandler  v.  People's  Savings 
Bank,  73  Cal.  317,  2  Am.  St.  Eep. 
812,  11  Pac.  791,  14  Pac.  864. 

i««  See  cases  above  cited. 

IS  Moore  y.  Bates,  46  Cal.  23. 
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for  divonse,  evidence  is  introduced  in  support  of  the  allegations  of 
the  complaint^  in  accordance  with  the  requirements  of  the  code.^^ 

There  must  not  only  have  been  a  trial  but  also  a  decision.  In  a 
case  where  no  verdict  was  rendered  for  or  against  one  of  the  defend- 
ants, it  was  held  that  an  order  granting  a  new  trial  as  to  him  was 
erroneous,  the  court  saying:  ''A  new  trial  is  a  re-examination  of 
an  issue  of  fact  in  the  same  court  after  a  trial  and  decision  by  a 
jury  or  court,  or  by  referees.  (Code  Civ.  Proc.  656.)  It  may  be 
that  there  was  a  mistrial,  or  no  trial,  as  to  defendant  Morgan,  and 
that  the  court  below  may  hereafter  proceed  to  try  the  case  as  to  him ; 
but  there  was  no  cause  for  a  motion  for  new  trial,  or  for  an  applica- 
tion to  vckcaie  the  former  decision.    (Code  Civ.  Proc.  657.) "  *^ 

The  word  ''decision"  may  mean  different  things  under  different 
srstems^of  findings.    This  is  explained  in  another  part  of  this 

1^'^;.  Ti  2.    Proceedings  for  a  New  Trial  are  Collateral  to  the  Pro- 
^ ,  r '  ''^  ^^ings  in  the  Action— Appeal  firom  Order  on  the  Motion  Inde- 
i^    '...  'pendent  of  Appeal  from  the  Judgment. — Isdl  Spanagel  v.  Del- 
linger,^  it  was  held  that  proceedings  for  new  trial  under  our 


M^^^'^ 


I » 


^  ^  system,  unlike  proceedings  for  new  trial  at  conmion  law,  are  inde- 

pendent of  and  collateral  to  the  judgment,  and  are  not  affected  by 
an  adjournment  of  the  term.  The  principle  was  well  expressed  by 
Sawyer,  C.  J.,  in  his  concurring  opinion  upon  a  subsequent  appeal 
of  the  same  case.'  The  learned  chief  justice  said:  ''Under  our 
system,  from  the  entry  of  the  verdict  or  filing  of  the  findings  of 
the  court,  a  motion  for  a  new  trial  is  a  kind  of  episode,  or  in  a 
certain  sense  a  collateral  proceeding — ^a  proceeding  not  in  the  direct 
'  line  of  the  judgment ;  for  the  judgment  may  be  at  once  entered,  and 
even  executed,  while  a  motion  for  a  new  trial  is  pending  in  an  inde- 
pendent line  of  proceeding,  which  ends  in  an  order  reviewable  on  an 
independent  appeal.  The  motion  may  be  heard  and  decided,  and  an 
-  appeal  taken  on  its  own  independent  record ;  while  the  proceedings 
on  and  subsequent  to  the  judgment  may  be  still  regularly  going  on, 
and  even  an  independent  appeal  taken  in  that  line." ^    As  stated 

!•«  See  note  10b,  above,  and  note          **  See  Holmes  ▼.  Warren,  145  Cal. 

la,  section  343,  post.  457,  78  Pac.  954,  where  it  was  said: 

IT  Benjamin    v.    Stewart,    61  CaL      "The  motion  for  a  new  trial  is  an 

605.  issue  of  a  distinct  proceeding,  and  la 

19  See   section   10,    subdivision  1;      to  be  heard  upon  an  independent  ree- 

and  ECO  chapter  on  Findings.  ord,   distinct   from  the    record  upon 

i  34  Cal.  476.  which  the  judgment  depends." 

t  38  CaL  278. 
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in  the  foregoing  extract,  an  appeal  from  an  order  on  motion  for 
new  trial  is  independent  of  an  appeal  from  the  judgment.  The 
loaing  party  may  appeal  from  the  judgment,  or  from  the  order,  or 
from  both.'  ''A  litigant's  right  to  appeal  from  the  judgment,  and 
his  right  to  appeal  from  the  order  refusing  him  a  new  trial  are  dis- 
tinct and  separate  rights.  He  may  waive  either  and  rely  upop  the 
other."**  As  was  said  by  Sawyer,  J.,  delivering  the  opinion  in 
Carpentier  v.  Williamson:  *  **An  error  of  law  in  admitting  or  re- 
jecting testimony  is  subject  to  be  reviewed  on  appeal  from  the  judg- 
ment, when  the  ruling  is  made  a  part  of  the  record  by  a  bill  of 
exceptions,  or  by  a  statement  on  appeal.  It  is  true  that  the  same 
error  may  also  be  reviewed  on  appeal  from  an  order  denying  a  new 
trial;  but  the  two  modes  are  independent  of  each  other.  The 
appeal  from  the  judgment  does  not  depend  upon  the  motion  for 
new  trial.  The  latter  proceeding  is  subsequent  to  the  judgments 
An  appeal  from  the  judgment  may  be  taken  without  waiting  for 
the  determination  of  a  motion  for  new  trial,  or  the  two  appeals  may 
be,  and  usually  are,  presented  together.^*  As  to  those  errors  which 
may  be  reviewed  on  either  appeal,  the  remedy  is  concurrent,  and 
the  party  may  pursue  either  appeal  and  abandon  the  other."  The 
appeal  from  the  judgment  may  go  on  after  the  appeal  from  the 
order  has  been  dismissed ;  •  and  vice  versa.'^*^  /An  appeal  from  the  ** 
judgment  does  not  devest  the  trial  court  of  the  power  to  hear  and  ^ 
determine  the  motion.^^/  So  an  appeal  from  the  order  may  be  taken 

• 

before  the  judgment  is  entered.^    And,  an  appeal  -m»y  be  -  taken/ ^ 
from  the  order  after  the  appeal  from  the  judgment  has  been  adJ 
versely  disposed  of ."^    So  an  affirmance  of  an  order  denying  a  new 
trial  does  not  prevent  the  hearing  of  an  appeal  by  the  same  party 


r'l  je» 


<  Mandon  ▼.  Pioche,  8  CaL  522. 

te  Vinson  y.  Lob  Angelea  Pacific 
By.  Co.,  141  Cal.  151,  74  Pac.  757. 

«  25  Cal.  154. 

te  Bule  II,  Rules  of  the  Supreme 
Court  of  California,  provides  "that 
when  a  party  appealing  from  a  judg- 
ment has  given  notice  of  motion  for  a 
new  trial  before  perfecting  ^aid  ap- 
peal, the  time  for  filing  and  serving 
the  printed  transcript  shall  not  begin 
to  run  until  the  motion  for  a  new  trial 
has  been  decided  or  the  proceeding 
dismissed  for  want  of  prosecution; 
and  the  appeal  from  the  judgment 
and  from  an  order  denying  a  new  trial 
of  the  issoe  may  in  all  cases  be  pre- 
sented   upon    the    same    transcript." 


Without  considering  the  effect  upon 
the  practical  application  of  this  rule 
of  the  new  and  alternative  method  of 
appeal,  it  is  manifest  that  this  rule 
gives  to  the  appellant  an  option  as  to 
the  simultaneous  prosecution  of  the 
two  appeals. 

»  Towdy  V.  Ellis,  22  Cal.  650. 

0*  Scbroeder  v.  Schmidt,  71  Cal. 
309,  12  Pae.  302. 

0b  Naglee  v.  Spencer,  60  Cal.  10; 
Rayner  v.  Jones,  90  Cal.  78,  27  Pac. 
24;  Knowles  v.  Thompson,  133  Cal. 
245,  65  Pac.  468. 

««  Schroeder  v.  Schmidt,  71  Cal. 
399,  12  Pac.  302. 

fid  Schnittger  v.  Rose,  139  Cal.  656, 
73  Pac  449. 
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from  the  judgment.*  So  an  ii£Brmance  of  the  judgment  in  direct 
appeal  therefrom  does  not  prevent  the  court  below  from  setting 
aside  the  verdict  or  findings  (and  the  judgment  based  thereon),  if 
it  should  be  satisfied  that  a  motion  for  new  trial  should  be  granted.^ 
So  an  affirmance  of  the  judgment  on  an  appeal  by  one  party  does 
not  prevent  the  reversal  of  an  order  on  motion  for  new  trial  on  an 
appeal  taken  by  a  different  party.*  So  the  dismissal  of  an  appe&l 
from  the  judgment  is  no  bar  to  an  appeal  by  the  same  party  from 
an  order  denying  his  motion  for  a  new  trial.*  So  the  pendency  of 
an  appeal  from  the  order  does  not  extend  the  time  for  taking  an 
appeal  from  the  judgment.^* 

But  an  order  granting  a  new  trial  has  the  efifect  of  vacating  the 
judgment,  and  a  party  cannot  thereafter  take  an  appeal  from  the 
judgment,^^  unless  an  appeal  is  taken  from  the  order  granting  a 
new  trial;  in  which  event  the  appeal  from  the  order  suspends  its 
operation,  and  leaves  the  judgment  subsisting  for  the  purpose  of 
an  appeal  therefrom.^^*  If,  in  such  a  case,  the  order  is  afKrmed, 
the  judgment  falls,  and  the  appeal  therefrom  should  be  dismissed.^^^ 
If  the  order  is  reversed,  the  judgment  is  left  standing,^'  subject, 
of  course,  to  affirmance  or  reversal. 

The  final  satisfaction  of  record  of  the  judgment  is  said  to  be 
the  last  act  and  the  end  of  the  proceeding.^'  There  can  be  no  new 
trial  after  such  satisfaction,  even  though  the  order  denying  a  motion 
therefor  has  been  reversed  on  appeal.^*  After  such  satisfaction 
the  cause  has  passed  beyond  review  by  any  proceeding.^* 


«  Carpentier  t.  Williamson,  25  Cal. 
154,  167,  168. 

T  McDonald  r.  McConkejr,  57  Cal. 
325.  This  is  what  was  actually  done 
in  the  case  of  Sharon  y.  Sharon,  79 
Cal.  633,  and  a  delicate  question  as  to 
the  law  of  the  case  raised.  See  sec- 
tion 291,  post.  See,  also,  Brison  t. 
Brison,  90  Cal.  323,  27  Pae.  186; 
Biverside  Water  Co.  v.  Oage,  108  CaL 
240,  41  Pac.  299;  Houser  etc.  Co.  ▼. 
Hargrove,  129  Cal.  90,  61  Pac.  660. 

8  Donner  v.  Palmer,  45  Cal.  180. 

»  Fulton  V.  Cox,  40  Cal.  101. 

10  Bornheimer  v.  Baldwin,  42  Cal. 
27. 

11  Kower  v.  Gluck,  33  Cal.  401; 
Bronner  v.  Wetzlar,  55  Cal.  419,  and 
look  at  Thompson  v.  Smith,  28  Cal. 
527.  See,  also,  Wheeler  v.  Kasea- 
baum,  76  Cal.  90,  18  Pac.  119;  Pierce 
T.  Birkholm,  110   CaL   669,   43   Pae. 


205;  Sharon  y.  Sharon,  79  Cal.  633, 
22  Pac.  26,  131;  Knowles  y.  Thomp- 
son, 133  Cal.  245,  65  Pftc.  468. 

ii»  Pierce  y.  Birkholm,  110  Cal. 
669,  43  Pac.  205;  Henry  y.  Mer- 
guire,  111  Cal.  2,  43  Pac.  387;  Moun- 
tain Tunnel  Co.  y.  Bryan,  111  Cal.  36, 
43  Pac.  410;  Etchas  y.  Orena,  121  Cal. 
270,  53  Pac.  798. 

lib  San  Jose  Bank  of  Sayings  v. 
Bank  of  Madera,  121  Cal.  543,  54 
Pac.  85. 

13  Pierce  y.  Birkholm,  110  Cal.  669, 
43  Pac.  205.  And  see  section  299, 
post. 

i»  Morton  y.  Superior  Court,  65 
Cal.  496,  4  Pac.  489. 

i«  People  y.  Bums,  78  Cal.  645,  21 
Pac.  540. 

IS  It  is  established  that  a  party 
cannot  ay«il  himself  of  a  judgment 
in  his  favor,  enjoy  its  fruits,  enforce 
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§  8.  Tha  Pendency  of  a  Motion  for  New  Trial  Doei  not 
Operate  as  a  Stay  of  Ezeeation. — ^At  common  law,  the  motion  for 
new  trial  had  to  be  made  before  final  judgment  was  signed.^  And 
it  would  seem  that  after  a  motion  for  new  trial  had  been  properly 
made,  judgment  would  not  be  signed  until  the  motion  had  been 
disposed  of.'  Execution  could  not  issue  until  after  final  judgment 
was  signed.'  It  was  probably  from  this  practice  that  our  early 
judges  derived  the  notion  that  a  motion  for  new  trial  under  our 
system  operated  as  a  stay  of  execution.  That  notion  at  one  time 
prevailed.  Thus  in  Lurvey  v.  Wells,*  Murray,  C.  J.,  delivering  the 
opinion,  said:  ''A  motion  filed  within  the  time  allowed  by  law 
must  necessarily  stay  the  operation  of  the  judgment/'  In  the 
subsequent  case  of  Ortman  v.  Dixon,'  it  was  held  that  the  pendency 
of  a  motion  for  new  trial  did  not  suspend  the  operation  of  a  per- 
petual injunction  ordered  by  the  judgment,  but  Lurvey  v.  Wells 
was  not  mentioned.  In  the  subsequent  case  of  The  Copper  Hill  Co. 
V.  Spencer,'  the  point  decided  was  that  the  pendency  of  a  motion 
for  new  trial  did  not  prevent  the  court  below  from  granting  a 
motion  for  the  discharge  of  a  receiver.  But  the  supreme  court 
seemed  to  suppose  that  in  the  absence  of  such  action  by  the  court 
below  the  proceedings  would  have  been  suspended,  and  Sawyer,  J., 
delivering  the  opinion,  said:  '^The  motion  for  new  trial  doubtless 
8usi>ended  the  operation  of  the  judgment  of  nonsuit  so  far  as  to 
prevent  it  from  operating  of  its  own  vigor  as  a  discharge  of  the 
receiver,  and  preserved  the  rights  of  the  plaintiff  acquired  under 
the  order  appointing  the  receiver  until  the  order  was  directly  acted 
on  by  the  court."  And  the  court  did  not  deny  the  proposition 
advanced  by  counsel  that  the  pendency  of  the  motion  operated  as 
a  stay,  but  replied  that,  ''admitting  the  proceedings  were  stayed 
generaUy  by  the  motion,"  it  did  not  follow  that  the  court  could  not 
discharge  the  receiver  by  order  to  that  effect. 


ntiafaction,    and    then    seek  its  re- 
Tenal.    People  t.  Barns,  78  Cal.  645, 

21  Pac.  540;  In  re  Babj,  87  Cal.  200, 

22  Am.   St.   Rep.  239,  25  Pae.  405; 

Estate  of   Shaver,   131    Cal.   219,   63 

Pae.   340.     On    the   other   band,    the 

defeated  party  cannot  be  deprived  of 

his  right  of  appeal  by  a  compulsory 

satisfaction  of  the  judgment  against 

him  (Kenny  v.  Parks,  120  Cal.  22,  62 

Pac     40;     Vermont    Marble    Co.    v. 

Black,  123  Cal.  21,  55  Pftc.  599)  ;  but 

if  he   Toluntarily    complies  with  {he 

Vew  Trial — % 


i'udgment  and  obtains  its  satisfaction, 
lis  subsequent  appeal  will  be  nuga- 
tory. Morton  v.  Superior  Court,  65 
Cal.  496,  4  Pae.  489. 

1  Tidd's  Practice,  pp.  903,  904, 
912,  930.  And  see  Spanagel  y. 
Dellinger,  34  Cal.  476. 

«  Tidd's  Practice,  p.  930. 

s  Tidd's  Practice,  p.  994. 

*  4  Cal.  106. 
s  9  Cal.  23. 

•  25  Cal.  11. 
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The  doctrine  that  the  pendency  of  a  motion  for  new  trial  under 
our  practice  operated  as  a  stay  of  proceedings  was  overtarne<l 
in  People  v.  Loucks.^  That  was  an  application  for  a  writ  of 
mandamiis  to  compel  the  clerk  of  the  fifteenth  district  court  to 
issue  a  writ  of  execution.  The  clerk  answered  that  proceedings 
for  a  new  trial  were  pending.  The  supreme  court  awarded  the 
mandamus,  and  Sanderson,  C.  J.,  delivering  the  opinion,  said : 

''It  is  unnecessary  to  determine  whether  the  respondent's  mo- 
tion for  new  trial  was  in  time  or  not.  If  in  time,  it  did  not 
per  se  operate  as  a  stay  of  proceedings,  and  the  relator  was  en- 
titled to  final  process  upon  his  judgment  notwithstanding.  The 
notion  which  has  prevailed  hitherto  that  a  motion  or  notice  of 
motion  for  new  trial  of  itself  stays  all  proceedings  upon  the  judg- 
ment until  such  motion  has  been  determined  is  without  founda- 
tion. The  Practice  Act  contains  no  such  provision;  on  the 
contrary,  the  reverse  is  at  least  implied.  The  one  hundred  and 
eightieth  and  one  hundred  and  ninetieth  sections  provide  when, 
judgment  shall  be  entered ;  and  the  two  hundred  and  ninth  *  pro- 
vides that  'the  party  in  whose  favor  judgment  is  given  may  at 
any  time  within  five  years  after  the  entry  thereof  issue  a  writ 
of  execution  for  its  enforcement.'  Upon  this  provision  the  act 
contains  no  limitation  whatever,  and  it  must  necessarily  follow 
that  the  party  in  whose  favor  the  judgment  is  entered  is  entitled 
to  his  execution  immediately,  as  therein  provided,  and  he  cannot 
be  deprived  of  his  right,  or  delayed  in  its  execution,  by  any  mere 
act  of 'the  opposite  party.  Doubtless  this  question  might  be 
regulated  by  a  rule  of  court;  but  in  the  absence  of  such  a  rule, 
a  party  desiring  a  stay  of  proceedings  pending  his  motion  for  a 
new  trial  must  obtain  an  order  to  that  effect  from  the  court,  aa 
in  the  case  of  a  stay  of  the  entry  of  judgment  as  provided  in 
Siection  one  hundred  and  ninety-seven.  Upon  such  application 
the  court  can  grant  the  order  unconditionally  or  upon  terms 
according  to  the  circumstances  of  the  case.  If  a  stay  would  be 
likely  to  jeopardize  the  judgment,  an  execution  and  levy  might 
be  allowed,  and  further  proceedings  thereafter  stayed,  or  security 
for  the  payment  of  the  judgment  might  be  required.    We  think 

T  28    CaL  68;   see,    also,  Jones  ▼.  tirelj  to  sections    633,  648,  and  681 

Spears,  56  Cal.  163.  of  the  Code  of  Civil  Proeedure.    See 

•  Sections  180,  190,  and  209  of  the  sections  243,  249  and  258,  poit. 
old  Practice  Act  correspond  respeo- 
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this  question  has  1)een  wisely  left  by  the  Practice  Act  to  {he  sound 
discretion  of  the  court." 

Ever  since  this  decision  the  practice  has  been  for  the  trial  court, 
on  motion,  to  order  a  stay  of  proceedings  on  the  judgment  until 
the  determination  of  the  motion  for  new  trial ;  but  it  is  question- 
able whether  the  court  has  power  to  make  any  such  order.  The 
suggestion  to  that  effect  in  the  foregoing  extract  is  merely  a 
dictum,  as  no  such  question  was  involved  in  the  case.  It  is  not 
to  be  doubted  that  before  the  entry  of  judgment,  and  while  the 
proceedings  are  in  fieri,  the  court  may  order  a  stay.*  But  after 
the  judgment  has  been  entered,  the  successful  party  is  entitled  to 
his  execution.  The  code  has  provided  that  thereafter  the  proceed* 
ings  may  be  stayed  by  an  appeal  with  a  bond  of  a  certain  character 
with  sufficient  sureties.  It  is  doubtful  whether  the  trial  court 
can  dispense  with  this  security,  or  provide  a  different  one.  The 
point  has  not  yet  been  decided  by  the  supreme  court.^? 

Whatever  may  be  said  of  a  stay  of  proceedings  by  reason  of  the 
mere  pendency  of  a  proceeding  for  a  new  trial  in  the  lower  court, 
it  is  now  the  settled  law  in  this  state  that  proceedings  on  the 
judgment  can  be,  and  are,  stayed  by  the  filing  of  a  sufficient 
undertaking  on  appeal  from  an  order  denying  a  new  triaL  The 
point  first  arose  with  respect  to  an  appeal  fron  a  new  trial  order, 
in  a  case  where  the  appeal  from  the  judgment  had  been  dismissed, 
and  the  court  held  that  the  filing  of  an  effective  stay  bond  on  an 
appeal  from  the  order  operated  to  stay  proceedings  under  the 
judgment.^^  The  stay  bond  was  one  given  under  section  349  of 
the  Practice  Act,  and  is  presumed,  therefore,  to  have  been  for 
the  purpose  of  staying  execution  of  a  judgment  for  the  payment 
of  money.    This  ruling  was  subsequently  approved  and  followed 


•  Section  664,  California  Code  of 
Civil  Procedure;  section  197,  old 
Practice  Act.    See  section  183,  post, 

10  Look  at  Livermore  t.  Hodgkins, 
54  CaL  637.  And  see  People  y.  Bank 
of  San  Luis  Obispo,  159  Cal.  65,  112 
fac.  866.  In  Bamett  ▼.  Bohannon 
(OkL),  112  Pac.  987,  it  was  held 
that  (quoting  from  Church  v.  Goodin, 
22  Kan.  527),  "The  pendency  of  a 
motion  for  a  new  trial  does  not  neces- 
sarily stay  proceeding  upon  a  Judg- 
ment rendered  in  a  civil  case.  After 
a  return  of  the  verdict  of  a  jury, 
the  court  has  the  power,  however,  to 


reserve  the  case  for  future  argument 
or  consideration,  and  either  stay  or 
arrest  all  process  until  the  motion  for 
a  new  trial,  is  disposed  of."  The 
court  further  said:  "If  this  motion 
were  to  be  granted,  necessarily  the 
judgment  which  was  the  basis  for  the 
writ  should  be  set  aside  and  held  for 
naught,  and  the  court  had  the  power 
in  the  exercise  of  its  discretion  to 
withhold  the  execution  of  this  judg- 
ment until  it  could  consider  the  mo- 
tion for  a  new  trial  and  determine 
whether  the  judgment  should  stand." 
11  Pulton  y.  Hanna,  40  CaL  278. 


§4  •  INTBODUCTOBT.  20 

in  a  similar  case,^'  and  in  the  later  case  of  Owen  v.  Pomona  Land 

* 

Co.  ^*  the  principle  was  applied  to  a  case  where  no  stay  bond  was 
required,  and  proceedings  were  stayed  by  the  ordinary  three  hun- 
dred dollar  undertaking  on  appeal  from  the  new  trial  order.  It 
would  therefore  appear  that  any  undertaking  which  may  be  suffi- 
cient to  stay  proceedings  on  appeal  from  the  judgment  also 
operates  with  equal  efficacy  to  stay  proceedings  where  the  appeal 
is  from  the  new  trial  order.** 

The  theory  upon  which  this  doctrine  rests  is,  that  "a  rcTersal 
of  an  order  denying  a  new  trial  has  the  same  effect  as  an  order 
granting  a  new  trial,  which  is  to  vacate  the  judgment.  A  reversal 
of  the  judgment  upon  a  direct  appeal  has  precisely  the  same 
effect,  and  no  more;  it  vacates  the  judgment.'* 

As  to  the  effect  of  new  trial  proceedings  upon  the  judgment  as 
evidence  in  another  cause,  see  section  224,  post. 

§  4.  Parties  Who  may  Move  for  a  New  Trial — Section  657 
of  the  Code  of  Civil  Procedure,  which  is  identical  with  section 
193  of  the  act  of  1851,*  provides  that  *'the  party  aggrieved"  may 
move  for  a  new  trial.  **Any  party  aggrieved"  is  the  phraseology 
made  use  of  in  section  938  of  the  same  code  with  reference  to 
those  who  may  appeal  from  judgments  and  orders  of  the  lower 
courts.  The  meaning  of  the  phrase  is  practically  identical  in 
the  two  sections,  and  rules  that  are  applicable  to  the  determina- 
tion of  parties  who  may  appeal  are  applicable  with  equal  force 
to  the  determination  of  parties  who  may  move  for  new  trials. 
It  is  said  that  in  order  to  be  entitled  to  take  an  appeal  under 
section  938,  a  person  must  be  a  "party"  to  the  proceedings,  and 
he  must  be  ** aggrieved";**  that  only  parties  to  the  record  can 
appeal.*^  In  like  manner,  with  respect  to  those  who  may  move 
for  a  new  trial,  the  party  must,  as  a  matter  of  course,  be  a  party 
to  the  action  or  proceeding.  For  it  is  a  general  rule  that  a 
stranger  to  the  cause  cannot  make  a  motion  therein ; '  and  it  is 
difficult  to  see  how  one  not  a  party  to  a  cause  can,  in  a  legal 
sense,  be  aggrieved  or  affected  by  a  decision  or  judgment  therein.** 

12  Tompkins    v.    Montgomery,    116  ib  See  section  203,  note  10b,  pott, 

Cal.  120,  47  Pac.  1006.  and  cases  cited. 

18  124  Cal.  331,  57  Pac.  71.  «  Estate  of  Aveline,  53  Cal.  259, 

14  See  eases  cited  in  note  7,  see-  And  see  section  203,  past,  particularly 

tion  215,  post.    Also  see  Weldon  ▼.  notes  10b,  17a,   17b,  17e,  and  17d, 

Bogers,  154  Cal.  632,  98  Pac.  1070.  and  cases  there  cited. 

1  Laws  of  1851,  p.  81.  ^a  On  an  appeal  from  a  new  trial 

1*  See  section  203,  post*  order  only  the  record  itself  can  be 
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The  qiiestion  as  to  who  is  ''aggrieved"  bj  a  ''verdict  or  other 
decision/'  within  the  meaning  of  the  section  as  to  new  trials,  is 
not  so  readily  answered.  A  party  against  whom  the  verdict  or 
decision  rons  is,  of  course,  "aggrieved"  thereby.  But  a  party 
to  the  cause  may  be  ''aggrieved"  by  a  verdict  in  his  favor,  it 
it  be  for  too  small  a  sum.*  So,  if  the  findings  of  fact  be  against 
him,  but  the  conclusions  of  law  and  judgment  be  (erroneously) 
in  his  favor,  it  was  said  that  he  not  only  might  but  should  mov« 
for  a  new  triaL  For,  as  was  suggested,  the  supreme  court,  upon 
an  appeal  from  the  judgment,  might  reverse  it  and  direct  that 
final  judgment  be  entered  in  accordance  with  the  findings  of  fact, 
in  which  case,  if  notice  of  decision  had  been  given,  and  the  ten 
days  thereafter  run,  it  would  be  too  late  to  institute  proceedings 
for  a  new  triaL* 

While  a  party  may  be  "aggrieved,"  within  the  meaning  of 
section  657,  Code  of  Civil  Procedure,  by  a  decision  or  verdict 
nominally  in  his  favor,  and  so  be  entitled  by  a  new  trial  to  be 
relieved  from  such  verdict  or  decision,  equally  as  from  an  adverse 
one,  yet  one  who  asks  or  consents  to  the  making  of  a  verdict  or 
decision,  whether  favorable  or  adverse,  is  not  aggrieved  thereby, 
and  cannot  ask  for  a  new  trial.^ 

Parties  having  a  common  interest  in  the  subject  matter  in  con- 
troversy, or  who  are  aggrieved  in  the  same  way  in  the  same  pro- 
ceeding may  prosecute  a  joint  or  several  appeal  from  the  judg- 
ment;*^ and,  for  the  same  reason,  it  is  to  be  presumed  that 
they  may  jointly  or  severally  prosecute  proceedings  for  a  new 


examined  for  the  purpose  of  deter- 
mining who  are  the  proper  adverse 
pttrties  to  such  appeaL  See  cases 
cited  in  notes  lOe  and  lOf  of  section 
210,  post.  In  BO  far  as  the  principle 
involTed  is  concerned,  it  is  applicable 
with  equal  force  to  "aggrieved"  and 
to  ''adverse"  parties,  to  appellants  and 
respondents;  and  so,  in  determining 
who  are  the  proper  parties  to  move 
for  a  new  trial  in  the  lower  court,  the 
same  rules  govern  as  in  determining 
who  are  the  proper  parties  on  appeal. 

s  Mariani  y.  Dougherty,  46  Cal.  26. 

«  Bee  Bradj  ▼.  Feisel,  54  Gal.  180. 
Sections  663  and  663a,  California 
Code  of  Civil  Procedure,  now  provide 
the  necessary  relief  in  cases  where  the 
eonclnsions  of  law  are  erroneous.  But 
until  the  enactment  of  the  two  sec- 


tions referred  to,  no  such  opportunity 
was  afforded.    See  section  99a,  post, 

««  See  In  re  Badovich,  74  CaL  536, 
5  Am.  St.  Rep.  466,  16  Pac.  321. 
When  a  case  has  been  tried  by  the 
court  on  an  agreed  statement  of  facts, 
and  a  motion  for  a  new  trial  has  been 
denied,  an  appeal  from  the  order  of 
denial  will  not  be  dismissed,  but  the 
order  of  denial  will  be,  of  course, 
affirmed.  The  remedy  of  the  aggrieved 
party  is  by  appeal  from  the  judg- 
ment on  the  ground  that  the  decision 
was  against  law.  Quist  v.  Michael, 
153  Cal.  365,  95  Pac.  658;  Quist  v. 
Sandman,  154  Cal.  748,  99  Pac.  204. 

4t»  See  Estate  of  Sutro,  152  Cal. 
249,  92  Pac.  486,  1027.  Also  Down- 
ing V.  Rademacher,  136  Cal.  673,  69 
Pac.  415. 
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trial.  An  aggrieved  party  may  have  a  new  trial  althougli  a  co- 
plaintiff  or  codefendant^  who  is  not  aggrieved,  joins  in  the  motion. 
The  joining  of  the  party  who  is  not  aggrieved,  and  who,  there- 
fore, is  not  entitled  to  a  new  trial,  is  a  harmless  error,  and  will 
be  disregarded  under  the  authority  of  section  475  of  the  Code  of 
Civil  Procedure.** 

If  the  time  to  give  notice  of  intention  has  not  run,  it  would 
seem  (since  the .  appeal  from  the  judgment  is  an  independent 
remedy)*^  that  a  party  may  have  his  motion  for  new  trial,  even 
though  final  judgment  has  been  directed  by  the  supreme  court 
upon  the  findings.  The  difficulty  about  this,  however,  would  be 
that  the  party  would  be  held  to  have  had  notice  of  the  decision,* 
and  therefore  his  motion  would  come  too  late,  unless  there  was  a 
stipulation  extending  the  time  to  move  until  the  appeal  from  the 
judgment  was  determined. 

As  to  who  is  a  party  aggrieved  with  reference  to  appeals,  see 
section  203,  post. 

•  • 

.  §  5.  Proceedings  of  Which  a  New  Trial  may  be  Had.^Besides 
ordinary  actions  at  law  and  suits  in  equity,  a  new  trial  may  be 
had  of  an  action  for  partition  of  real  property,*  of  a  proceed- 
ing in  insolvency,'  of  an  action  to  foreclose  a  mechanic's  lien,' 


40  Boehmer  v.  Big  Boek  Co.,  117 
Gal.  19,  48  Pae.  908. 

•  See  section  2,  ante, 

*  The  time  to  give  notice  of  inten- 
tion formerly  ran  from  notice  of  de- 
cision. Sawyer  v.  San  Francisco,  50 
Cal.  375;  Estate  of  Bichards,  154 
Cal.  478.  98  Pao.  528.  But,  under 
the  eases,  knowledge  seems  to  have 
been  considered  notice.  See  cases  in 
section  19,  subdivision  3,  post.  Under 
the  provision  of  section  659,  Cali- 
fornia Code  of  Civil  Procedure,  as 
amended  in  1907,  however,  the  time  to 
give  notice  runs  from  notice  of  entry 
of  judgment.  The  question  as  to 
whether  the  old  rule  as  to  knowledge 
and  implied  waiver  will  control  will 
be  considered  later.  See  section  19, 
post.  The  provisions  of  the  practice 
acts  of  otlier  states  are  thus  far  un- 
changed. 

1  Tormey  ▼.  Allen,  45  Cal.  119; 
Began  y.  McMahon,  43  Cal.  625.  Also 
Emeric  v.  Alvarado,  64  Cal.  529. 

2  People  V.  Bosborough,  29  Cal.  417 ; 
and  see  subdivision  3  of  section  67  of 


the  old  Insolvent  Act.  See,  also,  Sul- 
livan y.  Washburn  etc.  Co.,  139  CaL 
257,  72  Pac.  992,  and  section  54  of  the 
act  of  1895  (Statutes  of  1895,  page 
149),  which  provides  that  the  trial  of 
proceedings  for  discharge  shall  be  ac- 
cording U)  the  practice  provided  in 
civil  actions.  A  similar  provision  is 
to  be  found  in  section  12  of  the  aet 
with  respect  to  the  trial  of  the  issue  of 
insolvency  upon  a  creditor's  petition  in 
involuntary  insolvency;  and  in  section 
71  it  is  provided  that  an  appeal  may 
be  taken  to  the  supreme  court  from  an 
order  granting  or  overruling  a  motion 
for  a  new  trial. 

s  Section  1199,  California  Code  of 
Civil  Procedure.  Similar  provisions 
are  to  be  found  in  the  statutes  of  other 
states.  See  section  291*4,  Bevised  Stat- 
utes of  Arizona  (section  34  of  chapter 
on  Liens) ;  section  5135,  Bevised  Codes 
of  Idaho;  section  7297,  Bevised  Codes 
of  Montana  (section  2137,  Code  of 
Civil  Procedure) ;  section  6155,  Com- 
piled Laws  of  Oklahoma ;  section  7424, 
Lord's    Oregon   Laws;    section    3805, 
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of   actions   of  forcible   entry   and  nnlawfiil   detainer/   of   pro- 
ceedings for  writs  of  mandate  and  prohibition,^  of  a  proceeding 


Compiled  Statutes  of  Wyoming^.  Even 
without  a  epecific  provisioii  on  the  sab- 
jeety  there  would  seem  to  be  no  reason 
for  mmking  an  exeeption  of  an  action 
on  a  meehanie's  lien,  in  the  absence  of 
affirmative  prohibition,  or  a  procedure 
inconsistent  with  new  trial  principles. 

Section  1390,  Compiled  Iaws  of 
Utah,  provides  for  enforcement  by  an 
ordinary  civil  action,  within  a  year,  and 
this  is  presumably  sufficient  to  include 
new  trial;  but  section  1391  makes  pro- 
vision for  a  summary  proceeding. 

«  Section  1178,  Oalif  omia  Code  of 
Civil  Procedure.  Similar  provisions  are 
to  be  found  in  the  procedure  of  other 
states.  See  section  2678,  Bevised  Stat- 
utes of  Arizona  (section  11,  chapter  on 
Forcible  Entry  and  Detainer)  ;  section 
5109,  Bevised  Codes  of  Idaho;  section 
7287,  Revised  Codes  of  Montaha  (sec- 
tion 2098,  Code  of  Civil  Procedure) ; 
section  3834,  Cutting's  Compiled  Laws 
of  Nevada;  section  7570,  Lord's 
Oregon  laws;  section  3587,  Compiled 
Laws  of  Utah;  section  829,  Bern.  & 
BaL  Washington  Codes.  In  some 
states  original  jurisdiction  in  forcible 
entry  and  detainer  is  limited  to  jus- 
tice's court,  the  higher  nisi  prius  courts 
having  appeUate  jurisdiction  only;  but 
Qsnally  in  such  cases  provision  is  made 
for  a  trial  de  novo,  and  when  this  is 
the  case  no  distinction  is  to  be  made 
between  these  and  other  cases.  See 
article  16,  Justice's  Code  of  South 
Dakota.  Section  114  of  the  Jus- 
tice's Code  of  South  Dakota  pro- 
vides that  only  those  "provisions  of 
the  Code  of  Civil  Procedure  which  are 
in  their  nature  applicable  to  the  organ- 
ization, powers,  and  course  of  proceed- 
ings of  justice's  courts,  or  which  have 
been  made  applicable  by  special  pro- 
visions of  this  chapter,  are  appUeable 
to  justice's  courts  and  the  proceedings 
therein."  See  section  6,  post.  Section 
6271,  Compiled  Laws  of  Oklahoma, 
gives  the  justice's  court  exclusive  juris- 
diction, but  section  6374  makes  general 
provision  for  new  trials. 

•  Section  1110,  California  Code  of 
Civil  Procedure.  Behearing  and  not 
new  trial  is  the  proper  procedure  in  all 
remedies  of  the  character  of  prohibi- 
tion, where  a  second  hearing  is  desired 


before  the  supreme  court  in  an  original 
proceeding.  Granger's  Bank  v.  San 
Francisco,  101  Cal.  198,  35  Pac.  642; 
In  re  Philbrook,  108  Cal.  14,  40  Pac. 
1061.  Also  In  re  Tyler,  71  Cal.  353, 12 
Pac.  289, 13  Pac.  169.  In  other  words, 
if  the  application  fot  mandamus  is 
niade  to  tne  supreme  court,  there  can 
be  no  new  trisd.  The  contrary  view 
was  at  one  time  entertained,  but  the 
supreme  court  specifically  overturned 
that  doctrine  in  the  cases  cited.  The 
trial  of  an  issue  of  fact  in  an  applica- 
tion for  mandamus  is  specifically  pro- 
vided for  in  Arizona,  section  3079,  Be- 
vised Statutes  (section  6,  chapter  on 
Mandamus) ;  Colorado,  section  312, 
Mills'  Annotated  Code  of  Civil  Pro- 
cedure; Idaho,  section  4982,  Bevised 
Codes;  Montana,  section  7219,  Bevised 
Codes  (section  1966,  Code  of  Civil  Pro- 
cedure); Nevada,  section  3547,  Cut- 
ting's Compiled  Laws  (section  452, 
Civil  Practice) ;  North  Dakota,  section 
7827,  Bevised  Codes;  South  Dakota, 
section  769,  Code  of  Civil  Procedure; 
Washington,  section  1019,  Bern.  &  Bal. 
Codes.  In  Arizona  (section  3080,  Be- 
vised Statutes,  section  7,  chapter  on 
Mandamus),  it  is  provided  that,  '*if 
either  party  be  dissatisfied  with  the 
verdict  of  the  jury,  he  may  move  for  a 
new  trial."  In  the  other  states  men- 
tioned, the  right  to  have  a  new  trial  is 
referred  to  in  terms,  but  is  not  specific- 
ally expressed.  Thus  in  the  Idaho 
statute  (section  4984,  Bevised  Codes) 
it  is  said :  "The  motion  for  a  new  trial 
must  be  made  in  the  court  in  which  the 
issue  of  fact  is  tried."  See,  also,  sec- 
tion 314,  Mills'  Annotated  Code  of 
Civil  Procedure  of  Colorado;  section 
7221,  Bevised  Codes  (section  1968, 
Code  of  Civil  Procedure)  of  Montana ; 
section  3549,  Cutting's  Compiled  Laws 
of  Nevada  (section  454,  Civil  Prac- 
tice) ;  section  7829,  Bevised  Codes  of 
North  Dakota;  section  771,  Code  of 
Civil  Procedure  of  South  Dakota;  sec- 
tion 1021,  Bern.  &  Bal.  Codes  of  Wash- 
ington. In  addition  to  these  provisions, 
specifically  limited  to  proceedings  in 
mandamus,  in  some  of  the  above  states, 
sections  in  language  similar  in  import 
to  that  of  section  1110  of  the  Cali- 
fornia Code  of  Civil  Procedure,  and 
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to  condemn  land,^  of  a  case  tried  by  a  referee/  of  contests  of  wills 
and  probate  proceedings.  The  provisions  of  the  code  in  relation 
to  probate  proceedings  is  as  follows:  ''The  provisions  of  Part 
Two  of  this  code,  relative  to  new  trials  and  appeals, — except  in 
so  far  as  they  are  inconsistent  with  the  provisions  of  this  title, — 
apply  to  the  proceedings  mentioned  in  this  title.  "• 


applicable  to  certiorari,  or  review,  and 
prohibition,  as  well  at  mandamus,  are 
to  be  found:  Section  5006,  Revised 
Codes  of  Idaho;  section  7233,  Revised 
Codes  of  Montana  (section  2001,  Code 
of  Civil  Procedure)  ;  section  7841,  Re- 
vised Codes  of  North  Dakota;  section 
783,  Code  of  Civil  Procedure  of  South 
Dakota.  In  other  states,  the  object  is 
effected  by  the  use  of  other  forms  of 
expression.  In  Oregon,  section  620, 
Lord's  Oregon  Laws,  provides  that, 
after  the  issues  joined  have  been  tried, 
"the  further  proceedings  thereon  (shall 
be)  had  in  like  mknner  and  with  like 
effect,  as  in  an  action."  Obviously,  if 
there  are  issues  of  fact,  the  new  trial 
of  such  issues  would  be  clearly  implied. 
This  provision  applies  solely  to  man- 
damus, and  not  to  certiorari.  No 
statutory  provision  is  made  for  pro- 
hibition. So,  in  Wyoming,  section 
5065,  Compiled  Statutes,  provides  that 
issues  of  fact  in  an  application  for 
mandamus  may  be  tried,  and  "further 
proceedings  therein  had,  as  in  civil 
actions."  Neither  review  nor  prohibi- 
tion is  provided  for,  eo  nomine,  though 
the  remedy  of  the  first  is  specificaUy 
retained  (section  5130,  Compiled  Stat- 
utes), and  the  functions  of  the  other 
is  perhaps,  to  some  extent,  performed 
by  the  writ  of  injunction,  for  which 
specific  provision  is  made  (section 
4897  et  seq.,  Compiled  Statutes).  The 
provbion  of  section  1110,  Code  of  Civil 
Procedure  of  California,  has  no  cor- 
responding provision  in  the  Washing- 
ton statutes.  It  appears  to  have  been 
purposely  omitted,  since  other  parts  of 
the  California  statute  covering  the 
three  writs  of  review,  mandamus  and 
prohibition,  have  been  closely  followed, 
and  section  1032,  Rem.  &  Bal.  Codes, 
is  almost  identical  with  section  1109  of 
the  California  code.  Sections  1019  and 
1021,  Rem.  &  Bal.  Codes,  above  cited, 
providing  for  new  trials  of  issues  of 
fact  in  proceedings  for  mandamus, 
have  been  made  applicable  to  prohibi- 
tion,  however   (section  1030,  Rem.  & 


Bal.  Codes),  thus  partiaUy  supplying 
the  omission. 

In  some  of  the  above  states,  the 
right  to  have  more  than  one  new  trial 
is  specifically  withheld.  See  section 
3081,  Revised  Statutes  of  Arixona 
(section  S,  chapter  on  Mandamus;  sec- 
tion 314,  Mills'  Annotated  Code  of 
Civil  Procedure  of  Colorado;  and  sec- 
tion 3549,  Cutting's  Compiled  Laws  of 
Nevada  (section  454,  Civil  Practice). 

In  Oklahoma,  section  6232,  Com- 
piled Laws,  proceedings  in  mandamius 
are  governed  by  the  rules  that  governed 
civil  actions  in  general.  NeiSier  pro- 
hibition, nor  certiorari  is  reoogniaed 
by  statute. 

In  Utah,  section  3648,  Compiled 
Laws,  by  implication,  provides  for  new 
trial,  as  above  noted  in  other  states. 
SectioQ  3657  makes  the  above  section 
applicable  to  prohibition.  So,  also, 
does  section  3659.  And  section  3660 
makes  the  general  provisions  in  new 
trial  procedure  applicable  to  both 
writs. 

•  Section  1257,  California  Code  of 
Civil  Procedure.  This  section  changed 
the  old  law  on  the  subject.  As  to 
which  see  C.  P.  R.  R.  v.  Pearson,  35 
Cal.  247 ;  W.  P.  R.  R.  v.  Read,  35  Cal. 
621.  It  has  itself  been  repeatedly 
amended,  the  last  time  in  1903.  Similar 
provisions  are  to  be  found  in  the  stat- 
utes of  other  states.  See  section  2468, 
Revised  Statutes  of  Arizona  (section 
25,  chapter  on  Eminent  Domain) ;  sec- 
tion 5228,  Revised  Codes  of  Idaho; 
section  7351,  Revised  Codes  of  Mon- 
tana (section  2231,  Code  of  Civil  Pro- 
cedure) ;  section  3929,  Cutting's  Com- 
piled Laws  of  Nevada  (section  12, 
Condemnation  Act)  ;  section  7603,  Re- 
vised Codes  of  North  Dakota;  section 
6860,  Lord's  Oregon  Laws;  section 
3606,  Compiled  Laws  of  Utah ;  section 
3852,  Compiled  Statutes  of  Wyoming. 

f  See  section  8,  post, 

8  See  section  1934,  Revised  Statutes 
of  Arizona  (section  726,  Civil  Prac- 
tice) ;  section  1714,  Code  of  Civil  Pro- 
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'  As  already  shown,  the  ''proyirioiia  of  Part  Two  of  this  code''  do 
««  not  apply  to  ord'crs  made  on  ordinary  motion  heard  on  affi- 
(  davits.**  Consequently  snch  determinations  in  probate  proceed- 
ings as  amount  merely  to  orders  on  motions  eannot  be  reviewed 
on  nsotion  for  new  trial.  It  may  sometimes  be  difScult  to  decide 
what  determinations  in  probate  proceedings  amount  to  orders 
merely  and  what  to  decisions  whic^  are  subject  to  re-examination 
on  motion  for  new  trial.  In  the  Estate  of  Crosby,*  it  was  held 
that  whenever  ''issues  of  fact"  are  tried  in  probate  proceedings 
findings  are  proper.  It  was  at  one  time  thought  that  whenever 
findings  were  proper,  a  motion  for  a  new  trial  might  be  made.** 
This  is  not,  however,  a  test  quite  sufScient  in  its  scope  for  un- 
varying application.    In  the  case  of  Leach  v.  Pierce,***  which  was 


eedvre  of  California;  section  6665, 
Beriaed  Codes  of  Idaho;  section  7712, 
Beriaed  Codes  of  Montana  (section 
2921,  Code  of  Civil  Procednre) ;  sec- 
tion 3067,  Cutting's  Compiled  Laws  ot 
Kevada  (section  281,  Estates  of  De- 
ceased Persons) ;  section  5446,  Com- 
piled Laws  of  Oklahoma ;  sections  3778 
and  4041,  Compiled  Laws  of  Utah; 
section  5467,  Compiled  Statutes  of 
Wjoming. 

No  provision  is  made  in  the  North 
Dakota  practice  for  new  trials  in  pro- 
hate  cases.  Article  8  of  the  Probate 
Code,  comprising  sections  7959,  7960, 
7961,  7962  and  7963  of  the  Revised 
Codes,  makes  provisions  for  Prehear- 
ings" upon  the  following  grounds: 
"1.  Mistake,  inadvertence,  surprise  or 
excusable  neglect  of  the  party  making 
the  application.  2.  Any  irregularity  in 
the  service  of  process  or  any  fraud  or 
misconduct  of  the  prevailing  party  or 
his  attorney  or  agent,  or  any  abuse  of 
discretion  on  the  part  of  the  court, 
which  prevented  the  applicant  from  ap- 
pearing or  maintaining  a  material  issue 
on  his  part  at  the  former  hearing. 
3.  Newly  discovered  evidence,"  etc.; 
and  "4.  The  nonexistence  of  any  fact 
necessary  to  jurisdiction." 

Section  1135  of  Lord's  Oregon  Laws 
provides:  "The  mode  of  proceeding 
(in  probate  litigation)  is  that  of  a  suit 
in  equity,  as  distinguished  from  an 
action  at  law."  This  leaves  the  ques- 
tion open  as  to  the  propriety  of  allow- 
ing new  trials,  and  no  specific  provision 
relative  to  the  point  has  been  adopted. 


Section  9,  article  1,  chapter  1,  title 
1,  of  the  Probate  Code  of  South 
Dakota,  makes  specific  provision  for 
new  trials  in  probate  cases. 

In  State  v.  Court,  28  Mont.  227,  72 
Ptac.  613,  the  supreme  court  said: 
"  .  .  .  .  There  is,  therefore,  no  author- 
ity in  the  code  for  a  motion  for  a 
new  trial  of  a  motion.  In  such  ease, 
if  a  rehearing  in  the  same  court  of 
the  matters  involved  in  the  motion  is 
desired,  the  proper  practice  is  to  apply 
for  leave  to  renew  the  motion.  If  the 
purpose  is  to  have  it  reviewed  on  ap- 
peal, it  is  sufficient  to  present  to  the 
supreme  court  the  order,  with  a  bill  of 
exceptions  incorporating  the  rulings  of 
which  complaint  is  made.  Therefore, 
a  motion  which  does  not  ask  for  a 
decision  of  an  issue  of  fact  arising 
upon  formal  pleadings  is  not  the  sub- 
ject of  a  motion  for  a  new  trial. 
These  are  the  views  of  the  supreme 
court  of  California  upon  identical  pro- 
visions touching  new  trials.  Harper  v. 
HUdreth,  99  Cal.  265,  33  Pac.  1103." 

sa  See  section  1,  subdivision  3, 
note  11a,  ante. 

9  55  Cal.  574.  But  see  In  re  Ar- 
gueUo,  85  CaL  151,  24  Pac.  641. 

10  If  a  party  wishes  to  have  orders 
which  are  appealable  reviewed,  he 
should  appeal  directly  to  the  supreme 
court,  and  not  move  in  the  lower  court 
to  have  such  orders  set  aside,  and  then 
appeal  from  the  order  denying  the 
motion.     See  section  199,  post. 

10*  93  Cal.  614,  29  Pac.  235 ;  8.  C, 
93  CaL  624,  29  Pac.  238;  also  Shipman 
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An  application  for  a  writ  of  mandate  to  settle  a  bill  of  exceptions 
on  a  proposed  new  trial  in  a  probate  proceeding  arising  under  a 
widow's  application  for  a  family  allowance,  the  lower  court  had 
made  and  filed  findings  of  fact  and  oondusions  of  law.  The 
supreme  court  denied  the  application  on  the  ground  that  no  new 
trial  was  authorized  in  such  proceedings,  saying:  ''Prior  to  the 
adoption  of  the  code,  issues  of  fact  were  authorized  in  nearly 
every  probate  proceeding,  and  there  was  a  general  provision  that 
either  party  might  move  for  a  new  trial  on  account  of  any  error 
committed  by  the  probate  court  in  settling  or  determining  issues 
of  fact.  It  is  now  provided  that  only  those  provisions  of  the  code 
relative  to  new  trials  and  appeals  which  are  consistent  with  the 
provisions  of  the  probate  act  shall  apply  to  probate  proceedings. 
It  was  evidently  the  intention  of  those  who  framed  and  adopted 
the  provisions  of  the  code  relative  to  probate  proceedings  to 
curtail  dilatory  proceedings  in  the  settlement  of  estates.  (Code 
Civ.  Proc,  sec.  1714.)  ....  There  is  no  provision  for  the  fram- 
ing of  issues  with  respect  to  the  matter  of  family  allowance.  It 
is  made  the  duty  of  the  court,  with  or  without  petition,  to  set 
apart  sufScient  property  for  the  support  of  the  widow  and 
children.  'A  new  trial  is  a  re-examination  of  an  issue  of  fact 
after  a  trial  and  decision,  by  a  jury  or  court,  or  by  referees.' 
(Code  Civ.  Proc,  sec.  656.)  'Issues  arise  upon  the  pleadings 
when  a  fact  or  conclusion  is  maintained  by  one  party  and  is 
oontroverted  by  the  other.'  (Code  Civ.  Proc.,  sec.  588.)  *The 
former  verdict  or  other  decision  may  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the  party  aggrieved,  for  any  of  the 
following  causes,'  etc.  (Code  Civ.  Proc,  sec.  657.)  ■  These  pro- 
visions clearly  do  not  apply  to  every  order  which  may  be  made 
ex  parte,  or  by  the  court  on  its  own  motion,  simply  because  the 
court  has  permitted  written  objections  to  be  filed.  In  In  re 
Moore,  72  Cal.  335,  13  Pac.  880,  it  was  suggested  that  the  opera- 
tion of  these  sections  should  be  confii^ed  'to  those  cases  in  which 
the  code  expressly  authorized  issues  of  fact  to  be  framed.'  (See, 
also,  Estate  of  Herteman,  73  Cal.  545,  15  Pac.  121.) " 

As  an  illustration  of  a  case  in  which  a  new  trial  is  proper,  see 
Estate  of  Bauquier.^^^    This  was  an  appeal  from  an  order  deny- 

y.  Unangst,  150  Cal.  425,  88  Pac.  1090 ;  lOb  88  Cal.  302,  26  Ptic.  178,  532. 

Estate  of  Hejwoody  154  CaL  312^  97      See,  also,  the  following  eases  for  a  dis- 
Pao.  825.  cusBion,  of  the  question  involyed:  Ia  re 
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ing  a  new  trial  nixm  the  que^ion  of  the  competency  of  an  ad- 
ministratrix. The  court,  in  holding  that  a  new  trial  waa  proper, 
and  that  the  order  denying  the  same  would  be  reviewed  on  appeal, 
said:  '^It  would  be  impracticable  to  enumerate  the  caaea  in  which 
a  motion  for  a  new  trial  is  appropriate  in  probate  proceedings; 
but  it  may  be  stated  generally  that  whenever  the  action  of  the 
court  which  is  invoked  is  dependent  upon  the  existence  of  certain 
extrinsic  facts  which  are  presented  to  it  for  determination  in  the 
form  of  pleadings,  and  are  to  be  decided  by  it  in  conformity  with 
ihe  preponderance  of  the  evidence  offered  thereon,  an  issue  of 
&ct  arises  which,  after  a  decision,  may  be  re-examined  by  the 
court  upon  a  motion  for  a  new  trial/' 

The  code  provides  in  express  terms  for  the  framing  of  issues  of 
fact  in  certain  probate  proceedings,  as,  for  example,  in  proceed- 
ings to  determine  heirship  under  the  provisions  of  section  1664, 
Code  of  Civil  Procedure.^^  In  all  such  cases  it  is  well  settled 
that  new  trials  are  proper. 

In  Estate  of  Spencer,^^  it  was  held  that  where  there  is  a  regular 
contest  over  the  probate  of  a  will,  a  new  trial  is  an  appropriate 
proceeding.  In  all  such  oases  there  must  necessarily  be  a  trial  of 
the  issues  of  fact  joined. 

But  the  provisions  of  the  code  in  relation  to  new  trials  do  not 
apply  to  election  contests.  In  the  chapter  of  the  Code  of  Civil 
Procedure  in  relation  to  election  contests  there  is  no  provision 
empowering  the  court  below  to  grant  a  new  trial.  The  provision 
is,  that  ''either  party  aggrieved  by  the  judgment  of  the  court 
may  appeal  to  the  supreme  court,  as  in  other  cases  of  appeal 
thereto  from  the  superior  court."  "    Upon  well-settled  principles 


Moore,  72  Cal.  335, 13  Pae.  880;  In  re 
Berteman,  73  Cal.  545,  15  Pac.  121; 
In  re  Sanderson,  74  Cal.  199,  15  Pac. 
753;  Leach  v.  Pierce,  93  Cal.  614,  29 
Pac.  235,  93  Cal.  628,  29  Pac.  239 ;  In 
re  Westerfield,  96  Cal.  113,  30  Pftc. 
1104;  In  re  Heldt,  98  CaL  553,  33  Pac 
549 ;  Estate  of  Franklin,  133  Cal.  584, 
65  Pac.  1081 ;  Hartmann  v.  Smith,  140 
Cal,  461,  74  Pac.  7;  Estate  of  Sutro, 
152  Cal  249,  92  Pac.  486,  1027;  Ship- 
man  T.  TJnangst,  150  Cal.  425,  88  Pac. 
1090;  Estate  of  Hejwood,  154  Cal.  312, 
97  Pac.  825. 

lOe  See,  also,  sections  1714  to  1717, 
California  Code  of  Civil  Procedure. 
See  note  8,  m^o* 


lOd  96  Cal.  448,  31  Pac.  453.  See, 
also,  Hartmann  v.  Smith,  140  Cal.  461, 
74  Pac.  7.  In  Be  Antonieli's  Estate, 
42  Mont.  219,  111  Pac.  1033,  it  was 
held  that  a  motion  for  new  trial  in  pro- 
bate proceedings  did  not  lie  in  the  ab- 
sence of  formal  pleadings  raising  an 
issue  of  fact.  This  was  upon  ex  parte 
applications  for  letters  of  administra- 
tion, and  no  issue  was  joined.  Cases 
cited. 

11  See  section  1126,  California  Code 
of  Civil  Procedure;  section  5050, 
Bevised  Codes  of  Idaho;  section  7248, 
Revised  Codes  of  Montana  (section 
2024,  Code  of  Civil  Procedure)  ;  section 
1736^  Compiled  Laws  of  New  Mexico; 
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the  mention)  of  tfaifl  nrod«  of  review  is  an  «xcIti»ion  of  all  other 
modes.  We  are  not  left  to  stand  upon  this  reason  alone,  however. 
The  provisions  of  the  code  in  relation  to  election  contests  are  not 
different  in  this  regard  from  the  provisions  of  the  previous 
statutes;  and  the  previous  statutes  have  received  construction 
from  the  supreme  court.  In  Dickinson  v.  Van  Horn,**  it  was  held 
that  the  court  below  could  grant  a  new  trial  of  an  election  con- 
test. But  this  case  was  overruled  in  Dorsey  v.  Barry.**  The 
decision  in  the  latter  case  was  placed  upon  the  ground  that  election 
contests  were  intended  to  be  summary,  and  that  the  statute  did 
not  contemplate  the  delay  which  would  be  occasioned  by  a  motion 
for  a  new  trial  in  the  court  below.  Dorsey  v.  Barry  was  approved 
and  followed  in  Cosgrove  v.  Howland,^^  and  was  explained  in'  San 
Francisco  etc.  Co.  v.  Mahoney,**  and  People  v.  Rosborough,"  which, 
however,  were  not  election  contests.  The  decision  in  Dorsey  v. 
Barry  has  never  been  disturbed,*^  and  it  may  therefore  be  taken 
to  be  the  settled  rule  that  there  can  be  no  motion  for  new  trial  of 
an  election  contest. 

A  motion  for  a  new  trial  has  been  held  to  be  a  proper  proceed- 
ing in  actions  under  section  803,  Code  of  Civil  Procedure,  for  the 
usurpation  of  public  ofSces  **  and  franchises.^    Also,  new  trials 


section  2270,  Compikd  Statutes  of 
Wyoming. 

Section  2431,  Revised  Statutes  of 
Arizona  (section  160,  Elections)  makes 
specific  provision  for  both  new  trials 
and  appeals  as  in  civil  actions. 

In  Lynip  v.  Buckner,  22  Nev.  426, 
41  Pac.  762,  30  U  R.  A.  354,  it  vras 
held  that  the  procedure  in  election  eon- 
tests  as  to  new  trials  and  appeals  was 
regiUated  by  the  Civil  Practice  Act. 
In  other  words,  that  new  trials  might 
be  had  in  such  eases  as  in  ordinary 
actions. 

Section  696,  Revised  Codes  of  North 
Dakota  (Political  Code),  provides  that 
appeals  may  be  taken  without  first 
moving  for  a  new  trial,  and  section 
699  provides  that,  except  when  other- 
wise provided,  the  provision  of  the 
Code  of  Civil  Procedure  is  applicable 
in  election  contests. 

In  Colorado  the  usual  method  of 
testing  the  right  of  a  claimant  to  a 
public  office  is  oy  quo  warranto  against 
the  incumbent.  There  is  no  special 
form  of  action  by  ptatute,  as  in  Cali- 
fornia and  other  states.  It  is  at  least 
doubtful  that  a  new  trial  would  be 


g roper  in  such  a  proceeding.  In  OUa- 
oma  the  common-law  quo  warranto 
has  been  abolished,  but  the  statutes 
recognize  a  civil  action  with  the  func- 
tions of  the  former.  No  specific  pro- 
vision is  made  in  either  state  for  eon- 
testing  elections. 

Section  927,  Compiled  Laws  of 
Utah,  provides  for  the  prosecution  of 
appeals  from  actions  to  contest  elee- 
tions,  and,  under  the  rule,  this  would 
seem  to  dispense  with  review  by  new 
trial. 

12  9  Cal.  207. 

13  24  Cal.  449. 

14  24  C^l.  457. 

15  29  Cal.  112. 
i«  29  Cal,  415. 

17  It  has,  on  the  contrary,  been  ap- 
proved in  at  least  one  comparatively 
recent  decision:  Packard  v.  Craig,  114 
Cal.  95,  45  Pac.  1033.  See,  also.  Lord 
V.  Dunster,  79  Cal.  477,  21  Pac  865. 

18  People  V.  Rodgers,  118  Cal.  393, 
46  Pac.  740,  50  Pac.  668. 

19  People  V.  Sutter  Street  Ry.,  117 
Cal.  604,  49  Pac.  736 ;  People  v.  Oak- 
land, 123  Cal.  145,  55  Pac.  772. 
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have  been  trplield  in  actions  against  the  atate  for  bounties  alleged 
to  be  doe  nnder  the  coyote  bounty  act,^  and  in  cases  tried  de 
novo  in  the  superior  conrts,  on  appeal  from  justices'  courts.'^ 

New  trials  have  no  place  in  disbarment  proceedings ;  for  such 
a  proceeding  is  a  special  one,  and  no  provision  is  made  therein 
for  findings  » 

A  motion  for  a  new  trial  does  not  lie  in  a  proceeding  to  settle 
the  accounts  of  a  receiver  and  to  fix  his  compensation.^ 

S  6.  Ooorts  Which  may  Entertain  Motions  for  New  TriaL— It 
was  at  one  time  believed  that  the  supreme  court  might  grant 
motions  for  new  trial  in  such  proceedings  as  came  within  its 
original  jurisdiction,^  and  also,  that  in  such  proceedings  motions 
for  a  rehearing  were  inappropriate.^*  The  first  case  in  the  re- 
ports bearing  on  the  subject  is  People  v.  Coon.^^  In  that  case, 
upon  a  petition  for  a  rehearing  in  an  original  application  for  a 
writ  of  mandate,  the  court  said:  ''The  course  prescribed  by 
statute  has  not  been  followed  ....  in  this  case,  and  therefore 
the  petition  filed  cannot  be  entertained.'' 

Athough  the  court  did  not  say  specifically  that  new  trial  was 
the  proper  proceeding,  it  intimated  as  much,  referring  to  the 
fact  that  the  case  was  one  under  the  original  jurisdiction,  to 
which  the  practice  with  respect  to  rehearings  did  not  apply.  It 
is  true,  the  same  language  might  have  been  used  had  there  been 
any  fatal  irregularity  in  the  preliminary  steps,  as,  for  example, 
the  want  of  a  notice  of  intention,  or  a  statement  on  motion  for 
new  trial. 

The  second  case,  People  v.  HoUoway,^''  was  also  an  original  ap- 
plication for  mandate.  There  were  issues  of  fact,  however,  re- 
quiring disposition,  and  the  cause  was  referred  to  a  district 
court  for  a  trial  of  such  issues.  Subsequently  a  motion  for  a  new 
trial  was  made  in  the  lower  court,  pending  which  judgment  was 
entered  in  the  supreme  court.  In  explanation  of  its  action,  the 
latter  tribunal  merely  held  that  the  new  trial  motion  should  have 

20  gan  Franeiflco  etc.  Co.  v.  Call-  Pac.  289,  13  Pac.  169,  and  In  re  Phil- 
fomia,  141  Cal.  354,  74  Pac.  1074.  brook,  108  Oal.  14,  40  Pac.  1061. 

21  Curtis  T.  Superior  Court,  63  Cal.  23  State  y.  Court,  28  Mont.  227,  72 
435.    See,  also,  People  ▼.  Freelon,  8  Pac.  613. 

CaL  517.  1  People  t.  Holloway,  41  Cal.  409. 

22  See  In  re  Danford,  157  Cal.  425,  i»  People  t.  Coon,  25  CaL  635. 
108  Pac.  322.     See,   also,  section   6,  ><>  25  Cal.  635. 

post.   Alio  In  re  Tyler,  71  CaL  353, 12  ^  41  CaL  409. 
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been  presented  there.  The  point  as  to'  whether  a  rehearing  was, 
or  was  not,  proper  in  such  a  case,  was  not  touched  upon.  The 
next  case,  where  the  question  might  have  been  decided,  but  was 
not,  was  Nevada  Bank  v.  Steinmitz.^^  In  that  case  both  methods 
of  procedure  were  made  use  of;  first,  an  application  for  a  rehear- 
ing, which  was  denied;  and  then,  a  motion  for  a  new  trial,  which 
was  also  denied.  The  point  did  not  appear  to  have  been  raised. 
It  certainly  was  not  decided. 

In  the  Tyler  disbarment  case,^*  an  original  proceeding  in  the 
supreme  court,  that  court,  for  the  first  time,  without,  however, 
setting  forth  its  reasons,  held  that  ''the  motion  for.  a  new  trial  is 
not  the  proper  remedy  in  this  cause.  Considered  as  a  petition  for 
a  rehearing,  we  see  no  reason  to  grant  it.'' 

In  Qranger's  Bank  of  California  v.  Superior  Court,^  following 
the  Tyler  case  with  approval,  the  supreme  court  said:  '^It  may  be 
further  said  that  the  present  constitution  provides  that  the  judg- 
ment of  a  department  of  this  court  shall  be  final  in  thirty  days, 
unless  before  that  time  ordered  into  bank;  and  that  there  has 
been  a  rule  in  this  court  ever  since  its  origin  that  a  judgment  of 
the  court  in  bank  shall  be  final  in  thirty  days,  unless  before  that 
time  a  rehearing  shall  have  been  granted.  Neither  the  constitu- 
tion nor  the  rule  make  any  distinction  between  cases  of  appellate 
jurisdiction  and  cases  of  original  jurisdiction;  and  indeed  most 
of  the  cases  here  which  are  in  form  original  are,  like  the  case 
at  bar,  in  their  nature  appellate.  Therefore,  to  apply  to  this 
court  those  parts  of  the  Code  of  Civil  Procedure  about  new  trials, 
etc.,  which  are  evidently  intended  to  regulate  procedure  in  the 
superior  courts  would  be  to  overturn  the  constitutional  provision 
above  mentioned,  as  well  as  the  ancient  rule  and  uniform  practice 
of  the  court.  A  motion  for  a  new  trial,  with  its  attendant  conse- 
quences and  delays,  would  suspend  a  judgment  rendered  here 
beyond  the  time  fixed  by  the  constitution  and  the  rule.  Many  of 
the  provisions  of  the  code  about  procedure  have  reference  to  ap- 
peals, and  were  intended  as  means  for  the  perfection  of  records 
in  the  superior  courts  upon  which  cases  might  be  reviewed  in  the 
appellate  court;  but  in  an  original  proceeding  here  this  court  has 
its  own  record." 

u  65  Cal.  219,  8  Pae.  808.  u  101  (M.  198,  35  PIm.  642. 

i«  In  r€  Tjler,  71  Cal.  363,  12  Pae. 
289,  13  Pao.  169. 
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In  the  Hiilbrobk  case,**  the  cases  here  referred  to  were  reviewed, 
and  the  court  upheld  the  decision  above  quoted. 

It  thus  appears  that  none  of  the  appellate  courts  have  the 
power  of  granting  new  trials.  Apparently  the  supreme  court 
once  had  it  in  matters  of  original  jurisdiction.  The  district  courts 
(not  of  apx>eals)  had  the  power;  the  probate  courts  had  it,*  and 
also  the  county  Courts.'  The  superior  courts  are  the  successors 
of  the  district,  probate,  and  county  courts,^  and  undoubtedly  have 
the  power  to  grant  new  trials.  Only  the  question  as  to  whether 
the  power  to  grant  new  trials  exists  in  the  justices'  courts,  and 
the  police  and  recorder's  courts,  which  are,  in  almost  every  re- 
spect, qtiosi  justices'  courts,  remains  for  consideration. 

The  San  Francisco  justice's  court  was  originally  empowered  to 
grant  new  trials  when  sitting  in  bank.*  Other  justice  courts  of 
the  state  might  grant  new  trials,  upon  certain  specified  grounds, 
without  any  such  restriction.**  Upon  the  adoption  of  the  code,^x 
however,  all  reference  to  the  subject  was  omitted,  and  section  925 
declared  that,  inasmuch  as  justice  courts  were  ''of  peculiar  and 
limited  jurisdiction,"  only  those  provisions  of  the  code  in  their 
nature  applicable  thereto,  or  made  so  by  specific  enactment,  could  \ 
be  held  to  apply  to  such  courts.  ^ 

The  provisions  of  the  code  in  relation  to  new  trials  have  not 
been  made  applicable  to  justices'  courts  by  any  special  provision; 
and  it  is  thought  that  such  provisions  are  not  in  their  nature 
applicable  to  such  courts.'^  For  the  losing  party  in  an  action  be- 
fore a  justice  may  at  any  time  within  thirty  days  appeal  to  the 
superior  court  upon  questions  of  law  and  fact.*  Within  five  days 
thereafter  the  justice  must  transmit  all  the  papers  in  the  case  to 
the  superior  court.^  The  case  is  then  tried  anew  in  the  superior 
court,*  and  the  judgment  there  rendered  is  treated  in  all  respects 

ic  108  Cal.  14,  40  Pae.  1061.  1871-72,  p.   758.    Also   O'Conner  ▼. 

s  Section  1714,  CaHforaia  Code  of  Blake,  29  Cal.  312;  Winter  v.  Fitz- 

Giyil  Procedure.    Bee  note  8,  section  patrick,  35  Cal.  265;  and  cases  cited 

5,  ante.  in  note  5b,  below. 

s  Cummings  v.  Irwin,  40  Cal.  354;  ««  Section  622,  Practice  Act. 

Yenawine    v.    Ricbter,    43    Cal.    312;  »b  Weimmer  v.  Sutherland,  74  Cal. 

People  T.   Kosborough,  29  Cal.   415;  341,  15  Pae.  849;  Jones  ▼.  Justice's 

California   Code  of   Civil  Procedure,  Court,    97    Cal.    523,    32    Pae.    575; 

see.  jl178.  Simon  v.  Justice's  Court,  127  Cal.  45, 

4  Article  6,  sections  5,  6,  Constitu-  59  Pae.  296. 

tion  of  1879;   section  79,  California  •  Section  974,  California  Cocfe  of 

Code  of  Civil  Procedure;    People  v.  Civil  Procedure. 

Colby,     54     Cal.     184 ;      People     v.  •   t  fcjection   977,  Calif oi-nia  Code  of 

Gallagher,  55  Cal.   462;   and  see  £z  Civil  Procedure. 

parte  Toland,  54  Cal.  344.  s  Section  976,   California  Code  of 

*  Laws  ot  1S65-66;  and  Laws  of  Civil  Procedure. 
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as  any  other  judgment  in  the  superior  court.*  The  record  is 
never  returned  to  the  justice.  Within  six  days,  therefore,  from 
the  rendition  of  the  judgment  the  justice  may  lose  the  record.  As- 
suming that  the  justice  does  not  lose  jurisdiction  of  the  cause  when 
he  loses  the  record,  how  can  he  pass  upon  questions  raised  on 
motion  for  new  trial  without  such  record  before  himt  Also  the 
case  is,  as  we  have  seen,  to  be  tried  anew  in  the  superior  court. 
That  court  may  render  judgment  in  favor  of  one  party  and  award 
him  execution.  The  justice  may  grant  a  new  trial  and  proceed  to 
retry  the  case,  and  render  judgment  in  favor  of  the  other  party. 
Moreover,  no  right  of  appeal  is  given  from  an  order  of  a  justice 
granting  or  refusing  a  new  trial. 

§  i.    The  Provisions  of  the  Code  of  Civil  Procedure  are  Ex- 
clusive, and  Apply  Alike  to  Oases  at  Law  and  Cases  in  Equity. — 

That  the  system  of  procedure  established  by  the  code  was  intended 
to  be  complete  in  itself,  and  exclusive  of  other  systems,  ought  to 
be  apparent  to  anyone  who  reads  the  act  attentively.  It  has  been 
declared  to  be  so  by  the  supreme  court.  In  Humiston  v.  Smith^ 
it  was  held  that  the  writ  of  scire  facias  was  unknown  to  our 
practice;  and  Cope,  J.,  delivering  the  opinion,  said:  '^The  inten- 
tion was  to  adopt  a  uniform  and  complete  system,  and  it  is  im- 
possible to  give  effect  to  that  intention  if  parties  are  at  liberty 
to  disregard  the  course  of  proceeding  pointed  out.  The  E^ystem, 
if  it  be  a  system  at  all,  is  necessarily  exclusive,  and  the  introduc- 
tion of  other  remedies  would  destroy  its  uniformity  and  defeat 
the  purposes  of  the  act.''  So  in  Levy  v.  Qetleson,*  Shafter,  J., 
delivering  the  opinion,  said:  ''The  district  court  cannot  be  called 
upon  to  review  a  case  upon  the  testimony,  nor  upon  an  allega- 
tion of  errors  at  law  occurring  at  the  trial,  except  in  the  way 
pointed  out  in  the  Practice  Act.  That  method  is  simple  and 
straightforward,  and  in  our  judgment  was  intended  to  exclude 
all  others."  If  this  principle  had  always  been  kept  in  mind  it 
would  have  prevented  much  doubt  and  difficulty.  As  was  said 
by  Sawyer,  J.,  delivering  the  opinion  in  Wetherbee  v.  Carroll:* 
''If  we  could  only  persuade  ourselves  to  forget  old  terms  and  old 

t  Section  980,  Code  of  Civil  Pro-  i  21  Cal.  129. 

ceduTe    of    California.     Similar    pro-  «  27  CaL  685. 

visions  are  to  be  found  in  the  atstutet  •  33  CaL  549,  552,  653. 
of  the  other  atates. 
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modes  of  procedure,  wUcli  under  our  system  haye  b'eeome  olisolete, 
and  eonfine  our  attention  to  the  Practice  Act  itself,  it  does  seem 
as  though  we  should  encounter  less  difficulty.  The  abandonment 
of  obsolete  terms,  which  suggest  obsolete  modes  of  procedure,  and 
the  adoption  of  the  nomenclature  of  the  Practice  Act,  would 
doubtless  in  some  d^^^ee  tend  to  induce  correct  views  of  its  pro- 
visions." 

The  system  being  exclusive,  and  containing  but  one  set  of  pro- 
visions in  relation  to  new  trials  and  appeals,  which  provisions  con- 
tain no  reference  to  any  difference  between  l^al  and  equitable 
proceedings,  it  follows  that  there  can  be  no  such  difference.    It 
wonld  be  strange  indeed  if  the  framers  of  the  code,  having  adopted 
a  new  system  of  pleadings  applicable  equally  in  law  and  in  equity, 
and  having  abolished  the  old  method  of  trial  in  equity,  and  sub- 
stituted therefor  the  common-law  method,  had  nevertheless  intended 
that  there  should  be  a  difference  in  the  methods  of  reviewing  de- 
cisions in  the  two  classes  of  cases,  yet  have  failed  to  give  any  expres- 
sion to  such  intention.    Nevertheless,  the  earlier  judges  could  not 
free  their  minds  from  the  thraldom  of  the  notion  that  there  must  be 
some  inherent  difference  between  the  mode  of  reviewing  decisions  in 
equity  cases  and  the  mode  prescribed  by  the  Practice  Act  for  review- 
ing decisions  in  other  cases.    Thus  in  Qrayson  v.  Quild,^  Murray, 
C.  J.,  delivering  the  opinion,  said :  **  We  conceive  that  when  a  case  in 
chancery  is  once  before  us,  we  have  full  power  and  jurisdidiion  for 
the  purposes  of  equity  to  correct  the  errors  of  the  court  below,  in 
whatever  shape  and  by  whatever  party  the  appeal  is  brought  up." 
So  in  Walker  v.  Sedgwick,*  it  was  held  that  findings  were  not  con- 
clusive in  an  equity  case,  the  court  saying:  ''In  chancery  cases  this 
court  has  to  examine  the  facts,  and  is  not  concluded  by  the  findings 
of  the  chancellor."   So  in  Gray  v.  Eaton,*  it  was  held  that  a  motion 
for  a  new  trial,  after  a  special  verdict  in  an  equity  case,  was 
"supererogatory,"  because  the  verdict  was  merely  advisory  and  the 
judge  had  not  ** decreed  upon  the  verdict."    So  in  Dewey  v.  Bow- 
man,^ it  was  held  that  in  an  equity  case  the  supreme  court  could 
consider  the  question  whether  the  evidence  was  sufficient  to  sustain 
the  decision  without  a  motion  for  a  new  trial.    So  in  StiU  v.  Saun- 
ders,* in  which  the  last  two  cases  were  cited  with  approval,  it  was 

•  4  Cal.  122.  »  8  Cal.  145. 

•  5  Cal.  192.  •  8  CaL  281. 

•  5  Cal  448. 
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held  that  a  special  verdict  in  an  equity  case  was  merely  advisory 
to  the  chancellor,  and  that,  therefore,  errors  in  instructions  to  the 
jury  would  not  be  revised. 

The  rule  that  a  special  verdict  in  an  equity  case  is  merely 
advisory  still  obtains,'*  although  the  principle  on  which  it  rests  has 
long  been  overturned.  Not  long  after  the  last-mentioned  case  the 
incongruity  of  the  doctrine  of  the  above  decisions  seems  to  have 
dawned  upon  the  minds  of  the  judges.  Thus  in  Riddle  v.  Baker/ 
Baldwin,  J.,  referring  probably  to  some  unreported  case,  said: 
"For  convenience  and  uniformity  we  have  held  that  the  Practice 
Act,  regulating  proceedings  in  civil  cases,  applies  as  a  general  rule 
as  well  to  equity  as  common-law  suits."  So  in  DuflE  v.  Fisher,** 
it  was  held,  overruling  Qray  v.  Eaton,  that  when  a  verdict  in  an 
equity  case  was  received  without  objection  it  was  conclusive,  and 
that  the  question  whether  the  evidence  was  sufficient  to  sustain  it 
could  only  be  presented  on  a  motion  for  new  trial ;  and  Field,  C.  J., 
delivering  the  opinion,  said:  ''The  Practice  Act  applies  as  well  to 
equitable  as  to  legal  actions,  so  far  as  its  provisions  are  consistent 
with  the  rights  and  remedies  administered  in  courts  of  equity/' 
So  in  Qagliardo  v.  Hoberlin,**  it  was  held,  approving  DuflE  ▼. 
Fisher,  that  the  supreme  court  could  not  consider  the  question 
whether  the  chancellor's  findings  were  sustained  by  the  evidence, 
except  through  the  instrumentality  of  a  motion  for  new  trial;  and 
Cope,  J.,  delivering  the  opinion,  said:  "The  legislature  intended 
that  the  rules  of  practice  should  have  a  uniform  operation,  and  that 
intention  is  so  expressed  as  to  leave  no  room  for  misapprehension. 
It  is  the  duty  of  courts  to  administer  these  rules  in  accordance 
with  the  designs  of  the  legislature,  and  any  inquiry  into  the  nature 
of  the  action  is  irrelevant  and  inadmissible.  All  actions  are  placed 
upon  the  same  footing,  and  the  courts  have  no  authority  to  create 
distinctions  not  recognized  by  the  statute.  ....  The  case  at  bar  is 
eminently  a  proper  one  to  place  ourselves  right  upon  this  sub- 
ject."" So  in  Doe  v.  Vallejo,^"  it  was  held  that  the  rule  that  the 
supreme  court  would  not  disturb  the  findings  of  the  court  below  if 
the  evidence  was  conflicting  applied  to  equity  cases;  and  Sawyer, 
J.,  delivering  the  opinion,  said:  "We  had  supposed  that  the  court 

te  See  section  234,  po$U  i>  See,  also,   Allen  t.   Fennon,   27 

t  13  Cal.  295.  Cal.  68;  Green  y.  Butler,  26  CaL  595; 

10  15  Cal.  375.  Hihn  t.  Peck,  30  CaL  280. 

11  18  CaL  394.  u  29  Cal.  385. 
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had  so  often  declined  to  make  any  distinction  in  the  practice  be- 
tween cases  at  law  and  cases  in  equity,  that  the  question  might  be 
considered  settled.  Our  system  does  not  ^contemplate  any  distinc- 
tion in  this  respect,  and  there  is  no  propriety  in  making  any  under 
it"  So  in  Harris  v.  S.  F.  S.  B.  Co.,"  in  which  the  proper  mode  of 
reviewing  the  report  of  a  referee  to  take  an  account  was  considered. 
Temple,  J.,  delivering  the  opinion,  said:  ''It  is  thoroughly  settled 
in  this  state,  that  the  mode  of  reviewing  the  action  of  the  court 
upon  an  issue  of  fact  is  the  same  whether  the  case  is  at  law  or  in 
equity, — ^there  must  be  a  motion  for  a  new  trial." 

In  1861  the  legislature  passed  an  act  which  provided,  among 
other  things,  that  "no  distinction  as  to  the  mode  of  taking  or  per- 
fecting appeals,  or  as  to  the  effect  of  them,  shall  be  made  between 
cases  at  law  and  cases  in  equity ;  but  the  provisions  of  the  Practice 
Act  shall  apply  in  the  same  manner  to  all  cases  of  appeal."^  This 
act  undoubtedly  applied  to  appeals  from  orders  on  motion  for  new 
trial  as  well  as  to  other  appeals.  It  is  not  inconsistent  with  any- 
thing in  the  codes;  and  since  the  Code  of  Civil  Procedure  contains 
no  express  provision  on  the  subject,  the  section  above  quoted  is  per- 
haps still  in  f orce.^*  But  whether  it  is  in  force  or  not,  the  decisions 
above  cited,  which  were  decided  without  reference  to  the  statute 
quoted,  conclusively  establish  the  proposition  that  the  provisions  of 
the  code  in  relation  to  new  trials  apply  alike  to  legal  and  equitable 
proceedings.  The  only  remnant  of  the  early  notion  which  still  ob- 
tains is  the  doctrine  that  a  special  verdict  in  an  equity  case  is  merely 
advisory  to  the  judge,  as  to  which  doctrine  see  section  234  of  this 
treatise. 

§  8.  The  Provisions  of  the  Code  in  Relation  to  New  Trials 
Apply  to  Cases  Tried  by  Bef erees.  — ^Before  there  was  any  stat- 
ute on  the  subject  it  was  the  practice  to  refer  cases  to  referees  for 
trial.*  The  first  statute  in  relation  to  the  matter  was  that  of  April 
22,  1850.*  This  act  was  short-lived,  and  was  superseded  by  the  act 
of  1851,*  which  contained  the  following  provision : 

"Sec.  187.  The  referees  shall  make  their  report  within  ten  days 
after  the  testimony  before  them  is  closed.    Their  report  upon  the 

M  41  Cal.  393.  «  Laws  of  1850,  p.  443,  sec.  165; 

«  Laws  of  1861,  p.  589.  Walton  v.  Minturn,  1  Cal.  362,  was 

i«  See  Wfaitaker  v.  Haynes,  49  Cal.  decided  under  this  act. 
596,  597.  •  Laws  of  1851,  p.  80. 

^  Gunter  r*  Sanchez,  1  Cal.  45. 
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whole  issue  shall  stand  aa  the  decision  of  the  court,  and  upon  filing 
their  report  with  the  clerk  of  the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  made  by  the  court.  When  the 
reference  is  to  report  the  facts,  the  report  shall  have  the  effect  of  a 
special  verdict." 

This  section  is  not  materially  different  from  subsequent  statutes. 
Its  plain  meaning  would  seem  to  be  that  trial  by  referee  is  a  sep- 
arate and  independent  mode  of  trial,  and  that  the  report  when  filed 
should  take  the  place  of  and  have  the  same  force  and  effect  as  the 
verdict  of  a  jury  or  the  findings  of  a  judge,  and  no  more,  and  be 
reviewable  in  the  same  manner;  and  such  was  the  construction 
which  finally  prevailed.  But  the  construction  given  to  the  statute 
by  the  early  judges  was,  that  reports  of  referees  were  similar  to  and 
had  the  same  effect  as  the  awards  of  arbitrators,  and  could  only  be 
reviewed  for  errors  apparent  oa  the  face  of  the  report.  This  was 
somewhat  remarkable,  inasmuch  as  the  court  had  only  a  short  while 
before  decided  that  a  submission  to  arbitration  operated  as  a  discon- 
tinuance of  the  suit.*  Nevertheless,  the  doctrine  became  firmly 
established.  The  case  in  which  it  was  first  definitely  put  forward 
is  Tyson  v.  Wells.'  In  that  case  the  supreme  court  reversed  an 
order  setting  aside  the  report  of  a  referee  and  granting  a  new  trial 
upon  the  ground  that  the  court  below  could  not  disturb  the  report 
of  a  referee  unless  error  appeared  on  the  face  of  the  report.  And 
Heydenfeldt,  J.,  delivering^ the  opinion,  said:  *'It  may  be  regarded 
aa  the  settled  rule  that  the  court  will  not  disturb  the  award  of  an 
arbitrator  or  report  of  a  referee,  unless  the  error  which  is  com- 
plained of,  whether  it  be  of  law  or  fact,  appears  on  the  face  of  the 
award ;  and  in  the  case  of  a  referee,  our  statute  does  not  alter  or 
interfere  with  the  rule.  It  declares  that  the  decision  may  be  ex- 
cepted to  and  reviewed  in  like  manner  as  if  tried  by  the  court 
The  clear  meaning  of  this  is,  that  exceptions  must  be  taken  to  the 
rulings  of  the  referee  during  the  progress  of  the  trial  in  the  same 
manner  as  they  are  taken  before  a  court,  and  that  then  such  ex- 
ceptions must  be  embodied  in  the  report  of  the  referee,  or  made  a 
part  of  his  report  by  being  properly  certified  by  him."  So  in 
Headley  v.  Eeed,*  the  same  learned  justice,  delivering  the  opinion 
of" the  court,  said:  "We  decided  in  Tyson  v.  Wells  that  the  report 
of  a  referee  under  the  statute  had  the  same  legal  effect  as  the 

«  Gunter  v.  Sanchez,  1  Cal.  45.  •  2  CaL  322. 

•  2  CaL  122. 
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award  of  an  arbitrator.  ....  According  to  the  rule  settled  in  Mul- 
drow  V.  Norris/  the  decision  of  the  referee  can  only  be  set  aside  on 
account  of  fraud  or  gross  error  of  law  or  fact  apparent  npon  its 
face,'*  The  foregoing  were  common-law  cases,  bnt  there  was  no  in- 
timation in  the  opinions  that  the  rule  laid  down  would  not  apply  to 
the  report  of  a  referee  in  an  equity  case.  And  the  rule  was  applied 
in  Grayson  y.  Guild,'  which  was  an  equity  case,  and  in  which  the 
largest  powers  were  claimed  by  the  court  as  a  court  of  chancery. 
In  that  case  Murray,  0.  J.,  delivering  the  opinion,  said,  with  refer- 
ence to  the  ai^ument  of  counsel  that  the  discretion  of  the  court 
below  in  granting  a  new  trial  should  not  be  interfered  with:  "This 
is  certainly  correct  when  applied  to  cases  tried  by  the  judge,  but 
has  never  been  recognized  for  the  purpose  of  setting  aside  the  re- 
port of  a  referee  or  the  award  of  an  arbitrator,  which  in  all  essen- 
tials we  hold  to  be  the  same  in  effect.  On  the  contrary,  we  have 
invariably  held  the  opposite  doctrine."  One  consequence  of  this 
theory  was,  what  indeed  is  perfectly  true  upon  a  correct  construc- 
tion of  the  statute ;  viz.,  that  where  the  reference  was  to  report  the 
facts  and  a  judgment,  the  judgment  of  the  referee  had  to  be  entered 
as  a  matter  of  course,  and  the  judge  had  no  power  to  set  it  aside 
except  on  motion  for  new  trial.*  The  error  of  the  arbitration  theory 
consisted  in  attributing  too  much  force  to  the  report,  and  in  assum- 


7  This  ease  was  in  relation  to  the 
award  of  an  arbitrator.  See  2  Cal. 
74,  56  Am.  Dee.  313. 

«  4  CaL  122. 

•  Headley  v.  Beed,  2  Cal.  322; 
Sloan  ▼.  Smith,  3  CaL  406;  Bussell  v. 
Elliott,  2  Cal.  245;  but  see  Porter  t. 
Barling,  2  Cal.  73.  Where  the  refer- 
ence was  to  report  the  facts  without 
a  judgment,  the  statute  declared  the 
report  should  have  the  effect  of  a  spe- 
cial verdict,  and  upon  the  filing  of  the 
report,  the  judge  had  to  direct  what 
judgment  should  be  entered  thereon. 
See  Peabody  v.  Phelps,  9  CaL  213. 
It  has  been  supposed  that  there  is  a 
third  kind  of  reference,  viz.,  where 
the  referee  is  to  report  a  judgment 
bnt  not  the  facts.  See  Connor  ▼. 
Morris,  23  CaL  447;  and.  see,  also, 
Lucas  V.  San  Francisco,  28  Cal.  591. 
Of  this  remarkable  kind  of  a  refer- 
ence it  maj  be  said  that  under  the 
iTstem  of  implied  findings,  if  no  find- 
iga  were  requested,  the  report  might 


have  passed  muster  on  the  ground  that 
findings  would  be  presumed  in  sup- 
port of  the  judgment.  See  Parker  v. 
Page,  38  Cal.  522.  But  if  findings 
should  be  requested,  a  difficulty  would 
arise;  for  under  the  ruling  in  Connor 
V.  Morris,  the  case  in  which  this 
species  of  reference  was  discovered,  it 
would  be  no  part  of  the  referee's 
duty  to  make  findings;  and  the  judge 
could  not  make  them,  for  the  evidence 
would  not  be  before  him;  and  if  he 
could,  he  would  be  liable  to  make 
findings  which  would  require  a  dif- 
ferent judgment  from  the  referee's 
judgment,  which,  however,  the  statute 
declares  shall  stand  as  the  judgment 
of  the  court.  Under  the  system  of  ex- 
press findings  it  is  sufficient  to  say 
that  if  they  are  shown  not  to  have 
been  waived,  findings  must  appear  in 
the  record.  As  to  references  of  mat- 
ters not  put  in  issue  by  the  pleadings, 
see  end  of  section  8. 
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ing  that  it  could  not  be  reviewed  in  the  same  manner  as  the  verdict 
of  a  jury  or  the  decision  of  a  judge.  The  theory  was  repudiated, 
and  the  matter  put  upon  a  sound  basis  in  Cappe  v.  Brizzolara,^*  in 
which  case  Cope,  J.,  delivering  the  opinion,  said:  **The  provisions 
of  the  Practice  Act  relating  to  new  trials  are  general  in  their  termSy 
and  vest  in  the  courts  the  same  power  in  cases  tried  by  a  referee  as 
in  cases  tried  by  the  court  itself,  or  by  a  jury.  Every  case  is  placed 
upon  the  same  footing,-  and  the  grounds  upon  which  a  new  trial 
may  be  granted  are  the  same  in  all  cases,  irrespective  of  the  manner 
in  which  the  case  was  originally  tried.  The  doctrine  laid  down  in 
Tyson  v.  Wells,  2  Cal.  122,  is  in  direct  repugnance  to  the  statute, 
and  cannot  be  maintained." 

With  the  overthrow  of  the  arbitration  theory  and  its  doctrine  that 
error  must  appear  on  the  face  of  the  rex)ort  disappeared  its  corollary 
that  it  was  proper  for  the  referee  to  incorporate  the  evidence,  rul- 
ings, and  exceptions  into  his  report.  According  to  the  early  cases 
it  was  proper  to  incorporate  the  evidence,  rulings,  and  exceptions 
in  the  report.  It  is  true  that  it  was  considered  that  the  report 
should  contain  the  referee's  findings  of  fact  and  conclusions  of 
law,^^  and  that  the  evidence  was  not  a  necessary  part  of  the  re- 
port ,*  ^'  but  in  pursuance  of  the  rule  that  error  must  appear  on  the 
face  of  the  report,  it  was  held  to  be  incumbent  upon  the  losing 
party  to  see  that  his  exceptions  appeared  therein.^'  At  one  time  it 
was  held  that  if  error  did  not  appear  in  the  first  report  of  the 
referee,  he  had  no  power  to  file  '* an  additional  or  amended  report," 
and  that  if  one  were  filed  by  him  it  would  be  disregarded;  ^*  while 
later  it  seemed  to  be  supposed  that  the  evidence  and  exceptions 
could  be  embodied  in  something  in  the  nature  of  a  bill  of  excep- 
tions.^' The  true  doctrine  and  the  one  resulting  from  the  principles 
laid  down  in  Cappe  v.  Brizzolara  is  that  the  report  of  a  referee  is 
to  be  reviewed  upon  motion  for  new  trial  to  be  made  upon  a  state- 
ment, bill  of  exceptions,  or  affidavits  (according  to  the  grounds  of 
the  motion),  which  are  to  be  prepared  precisely  as  upon  any  other 
motion  for  new  trial.^*    The  findings  of  the  referee  are  to  be  the 

10  19  Cal.  608.  "  Headley  t.  Reed,  2  Cal.  322. 

11  See  Lambert  ▼.  Smith,  3  Cal.  408.  is  See  opinion  in  Goodrich  y.  Mayor 
13  Sloan  y.  Smith,  3  Cal.  406.              of  Marysville,  5  Cal.  430. 

IS  TjBon    y.    Wells,    2    Cal.    122;  le  See   Donahue    y.    Cromartie,    21 

Headlej  y.  Reed,  2  Cal.  322;   Good-  Cal.  80.    And  thia  applies  with  equal 

rich  ▼.  Mayor  of  MaryByille,  5  Cal.  force  to  reports  of  arbitrators.     In  re 

430.  Connor,  128  CaL  279,  60  Pac  862. 
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same  as  the  findings  of  the  jndge/^  and  it  is  no  more  proper  to 
plaee  evidence  in  the  one  than  in  the  other.^^*  Not  very  long  after 
the  decision  in  Cappe  v.  Brizzolara,  the  section  in  relation  to  the 
reports  of  referees  above  quoted  was  amended  so  as  to  leave  out  the 
word  "report'*  (probably  because  too  suggestive  of  the  ''report*' 
of  arbitrators),  and  to  substitute  therefor  the  language  of  the 
section  in  relation  to  the  findings  of  judges,  thus  indicating  still 
more  dearly  (if  that  were  possible)  that  it  was  the  intention  to 
make  the  findings  of  referees  correspond  in  every  respect  to  the 
findings  of  judges.  As  then  amended  the  section  read  as  follows : 
"Sec  187.  The  referees  or  commissioners  shall  report  their 
findings  in  writing  to  the  court  within  ten  days  (or  within  such 
further  time  as  may  be  allowed  by  the  court)  after  the  testi- 
mony shall  have  been  dosed,  and  the  facts  found  and  conclusions 
of  law  shall  be  separately  stated  therein.  The  finding  of  the 
referee  or  conunissioner  upon  the  whole  issue  shall  stand  as  the 
finding  of  the  court,  and  upon  filing  of  the  finding  with  the  clerk 
of  the  court,  judgment  may  be  entered  thereon  in  the  same  man* 
ner  as  if  the  action  had  been  tried  by  the  court.  The  findings 
of  the  referee  or  conmiissioner  may  be  excepted  to  and  reviewed 
in  like  manner  as  if  made  by  the  court.  When  the  reference  is  to 
report  the  facts,  the  finding  reported  shall  have  the  effect  of  a 
special  verdict.**" 


>f  Protalongo  ▼.  Lareo,  47  CaL  378. 

IT*  See  Lee  Sack  Sam  ▼.  Oraj,  104 
Ctl.  243,  38  Pae.  85.  But  provision 
is  sometimes  made  in  the  practice  acts 
for  the  ineorpoiation  of  the  evidence 
tnd  exceptions  in  the  report.  See  sec- 
tions eited  in  note  18,  below. 

i«  Laws  of  1865-66,  p.  845.  Com- 
pare section  180,  in  relation  to  find- 
ings of  a  judge,  which  section  was  as 
follows:  "Upon  the  trial  of  an  issue 
of  fact  bj  the  court,  its  decision  shall 
l)e  given  in  writing,  and  filed  with 
the  elerk  within  ten  dajs  after  the 
trial  took  place.  In  giving  the  de- 
eision  the  facts  found  and  the  conclu- 
sions of  law  shall  be  separately  stated. 
Jndgment  upon  the  decision  shall  be 
entered  accordingly."  Laws  of  1851, 
p.  78;  and  see,  also,  sections  632,  633, 
California  Code  of  Civil  Procedure. 
It  is  true  that  the  doctrine  of  im- 
plied findings  applied  to  the  reports 
of  referees.    See  Laws  of  1865-66,  p. 


844;  and  Parker  v.  Page,  88  Cal.  522. 
But  the  adoption  of  the  language  of 
section  180  is  significant. 

Section  187,  above  quoted,  corre- 
sponds to  the  following  sections  of  the 
Code  of  Civil  Ftooedure  of  California: 

"Sec.  643.  The  referees  or  com- 
missioner must  report  their  findings  in 
writing  to  the  court  within  twenty 
days  after  the  testimony  is  closed,  and 
the  facts  found  and  conclusions  of 
law  must  be  separately  stated  therein." 

"Sec.  644.  The  findings  of  the  ref- 
eree or  commissioner  upon  the  whole 
issue  must  stand  as  the  finding  of  the 
court,  and  upon  filing  of  the  finding 
with  the  clerk  of  the  court,  judgment 
may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been 
tried  by  the  court." 

It  is  to  be  noted  that  the  limitation 
of  time  in  which  the  report  is  to  be 
filed  has  been  held  to  be  directoij 
merely.    Keller   t.   Sutriel^   22    oiL 
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'At  the  same  time  section  203  was  amended  so  as  expressly  to  pro- 
Tide  that  the  findings  of  a  referee  should  constitute  part  of  the 


471.  .The  limitation  of  time  in  which 
the  court  is  to  flie  its  finding  has  also 
been  held  to  be  directory.  McQuillan 
▼.  Donahue,  49  Cal.  157;  Broad  ▼. 
Murray,  44  Cal.  228;  Yermule  y. 
Bhaw,  4  Cal.  214. 

Sections  209,  210  and  211,  MUls' 
Annotated  Code  of  Civil  Procedure  of 
Colorado,  contain  similar  proyisions; 
but  section  214  provides  specifically 
for  a  new  trial. 

See,  also,  sections  4419  and  4420, 
Bevised  Codes  of  Idaho,  which  are 
practically  the  same  as  the  California 
sections,  omitting  the  word  "commis- 
sioner." Also  sections  6780  and  6781, 
Bevi&ed  Codes  of  Montana  (sections 
1139  and  1140,  Code  of  Civil  Pro- 
cedure), which  are  also  practically 
the  same,  except  as  to  the  word  "com- 
missioner," and  as  to  the  time,  which 
is  ten  instead  of  twenty  days.  After 
"testimony  is  closed,"  insert  "or  such 
other  time  as  the  court  may  allow"; 
and  omit  "whole"  before  "issue"  in 
section  6781. 

Section  3284,  Cutting's  Compiled 
Laws  of  Nevada  (section  189,  Civil 
Practice),  provides  as  follows:  "The 
referees  shall  make  their  report  within 
ten  days  after  the  testimony  before 
them  is  closed.  Their  report  upon  the 
whole  issue  shall  stand  as  the  de- 
cision of  the  court,  and  upon  filing 
the  report  with  the  clerk  of  the  court, 
judgment  may  be  entered  thereon  in 
the  same  manner  as  if  the  action  had 
been  tried  by  the  court.  The  decision 
of  the  referees  may  be  excepted  to 
and  reviewed  in  like  manner  as  if 
made  by  the  court.  When  the  refer- 
ence is  to  report  the  facts,  the  report 
shall  have  the  effect  of  a  special  ver- 
dict." 

Section  2685,  subsection  153  et  seq., 
Compiled  Laws  of  New  Mexico,  re- 
quires the  speedy  report  of  a  referee, 
and  for  either  the  hearing  of  excep- 
tions, if  any,  by  the  court,  or  the 
entry  of  judgment  as  of  course.  If 
the  exceptions  are  allowed,  "the 
matter  may  again  be  referred  with 
instructions,  if  necessary;  but  if  the 
report  is  confirmed  by  the  court,  judg- 
ment shall  be  rendered  thereon.    The 


same  effect  shall  be  given  -to  findings 
of  fact  by  referees  as  was  heretofore 
given  by  law  to  such  findings  by  mas- 
ters in  chancery  under  the  general 
reference  of  a  cause."  Subsection  156 
provides  that  causes  ma^  be  referred 
by  consent,  with  directions  that  tlie 
referee  may  hear  and  determine  both 
issues  of  law  and  fact,  and  the  de- 
cision, when  rendered,  shall  be  final, 
and  judgment  entered  without  any 
necessity  of  confirmation  by  the  court. 
"Such  judgment  shall  be  subject  to  re- 
view on  appeal  or  error  as  in  other 


Section  7051,  Bevised  (>odes  of 
North  Dakota,  provides  that  "the 
trial  by  referee  shall  be  conducted  in 
the  same  manner  as  a  trial  by  the 

court He  must  state,  the  facts 

found  and  the  conclusions  of  law 
separately,  and  report  his  findings,  to- 
gether with  all  of  the  evidence  taken 
by  him  and  all  exceptions  taken  on  the 
hearing  to  the  district  court,  and  the 
district  court  may  review  such  report 
and  on  motion  enter  judgment  thereon, 
or  set  aside,  alter  or  modify  the  same 
and  enter  judgment  upon  the  same 
80  altered  or  modified,  and  may  re- 
quire the  referee  to  amend  his  report 
when  necessary.  The  judgment  so 
entered  by  the  district  court  may  be 
appealed  from  to  the  supreme  court  in 
like  manner  as  from  judgments  in 
other  cases." 

Section  5812,  Compiled  Laws  of 
Oklahoma,  is  practically  the  same  as 
that  of  Wyoming,  hereinafter  quoted. 
So,  also,  is  section  3177,  Compiled 
Laws  of  Utah. 

Section  165,  Lord's  Oregon  Laws, 
][>rovides:  "Subject  to  the  Umitations 
and  directions  prescribed  in  the  order 
of  reference,  the  trial  by  referees 
shall  be  conducted  in  the  same  manner 
as  a  trial  by  the  court.  J  .  .  ."  Sec- 
tion 166,  as  follows:  "The  report  of 
the  referees  shall  state  the  facts 
found,  and  when  the  order  of  refer- 
ence includes  an  issue  of  law,  it  shall 
state  the  conclusions  of  law  separately 
from  the  facts "  Further  pro- 
vision is  made  for  incorporating  the 
evidence  and  the  exceptions,  etc    See- 
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judgment-roll.^*  It  is  therefore  beyond  a  doubt  that  the  findingB 
of  referees  are  intended  to  be  in  all  respects  similar  to  the  find* 
ings  of  judges.^    The  question  whether  they  sustain  the  judg- 


tkm  167  provides  for  the  filing  of  the 
report  with  the  clerk  of  the  court, 
and  for  a  hearing  thereof  with  a  view 
to  its  acceptance  or  rejection.  Sec- 
tion 168  provides:  "The  court  maj 
affirm  or  aet  aside  the  report  either 
in  whole  or  in  part.  If  it  affirm  the 
report  it  shall  give  judgment  accord- 
inglj.  If  the  report  be  set  aside, 
ttther  in  whole  or  in  part,  the  eourt 
may  make  another  order  oi  reference, 
as  to  aU,  or  so  much  of  the  report 
as  is  set  aside,  to  the  original  refer- 
ees, or  others,  or  it  maj  fl^  the  facts 
or  determine  the  law  itself,  and  give 
judgment  accordingly.  Upon  a  mo- 
tion to  set  aside  a  report,  the  conclu- 
sions thereof  shall  be  deemed  and 
considered  as  the  verdict  of  the  jurv." 
Under  the  provisions  of  this  section 
it  has  been  held  that  while  the  court 
is  authorized  to  set  aside  the  find- 
ings of  a  referee,  and  order  a  new 
reference,  or  find  the  facts  and  the 
law  itself,  it  can  only  do  so  under 
the  same  circumstances  in  which  it 
has  authority  to  set  aside  the  verdict 
of  a  jury.  Merchants'  National  Bank 
▼.  Pope,  19  Or.  35,  26  Pac.  622;  Liebe 
T.  Nicolai,  30  Or.  364,  48  Pac.  172; 
Puffer  T.  American  Ins.  Co.,  48  Or. 
475,  87  Pac.  523.  That  is,  by  a 
motion  for  a  new  trial  under  the  pro- 
visions of  section  174,  Oregon  Laws. 

Sections  287,  288  and  289,  Compiled 
Laws  of  South  Dakota,  contain,  along 
with  others,  provisions  similar  in 
effect  to  those  of  the  California  code 
above  quoted,  but  section  290  makes 
specific  provision  that  "a  new  trial 
may  be  had  or  an  appeal  taken  to  the 
Bopreme  court  in  like  manner  as  in 
other  cases,  and  the  report  of  the  ref- 
eree may  be  incorporated  in  the  bill 
of  exceptions." 

Sections  374,  375,  376,  and  377, 
Bern.  &  Bal.  Codes  of  Washington, 
are  practically  identical  with  those  of 
Oregon,  above  quoted. 

Section  4523,  Compiled  Statutes  of 
Wyoming,  contains  provisions  similar 
to  those  of  section  7051,  Bevised  Codes 
of  North  Dakota,  above  quoted.  It 
is,  so  far  as  appUeable,  as  follows: 


"The  trial  by  referees  shall  be  eon- 
ducted  in  the  same  manner  as  a  trial 
by  the  court;  ....  they  must  state 
the  facts  found,  and  the  conclusions 
of  law  separately,  and  their  decision 
must  be  given,  and  may  be  excepted 
to  and  reviewed,  in  like  manner;  their 
report  upon  the  whole  issue  shall  stand 
as  the  decision  of  the  court,  and 
judgment  may  be  entered  thereon  in 
the  same  manner  as  if  the  action  had 
been  tried  by  the  court;  when  the 
reference  is  to  report  facts,  the  report 
shall  have  the  effect  of  a  special  ver- 
dict; .  .  .  ." 

10  Laws  of  1865-66,  p.  846.  By 
the  act  of  1851  neither  the  report 
of  a  referee,  nor  the  findings  of  a 
judge,  nor  the  verdict  ot  a  jury  were 
expressly  made  part  of  the  judgment- 
roll.  Laws  of  1851,  p.  82.  The  sec- 
tion only  made  "a  copy  'of  the  judg- 
ment" part  of  the  roll.  Nevertheless 
it  was  held  in  Beynolds  v.  Harris,  8 
Cal.  617,  that  the  findings  of  the 
judge  were  part  of  the  roll.  In  1862 
the  section  was  amended  so  as  to 
make  the  verdict  of  a  jury,  as  well  as 
the  findings  of  the  judge,  part  of  the 
roll  (Laws  of  1862,  p.  119) ;  but  the 
findings  o{  a  referee  or  commissioner 
were  not  mentioned.  It  is  probable 
that  if  the  (question  had  been  neces- 
sary to  a  decision,  it  would  have  been 
held  that  the  findings  of  a  referee 
were  part  of  the  roll.  See  Lucas  v. 
San  Francisco,  28  Cal.  591,  595,  596. 
In  1866,  however,  as  above  stated,  the 
section  was  amended  so  as  expressly 
to  include  the  fipdings  of  a  referee. 
The  Code  of  Civil  Procedure  has  a 
similar  provision.  Section  670,  Code 
of  Civil  Procedure. 

so  See  generally  Plant  y.  Fleming, 
20  Cal.  92. 

The  scope  of  the  order  of  refer- 
ence determines  the  question  as  to 
whether  the  report  is  to  be  deemed  a 
special  verdict,  findings  upon  the 
facts,  a  general  verdict  of  a  jury,  or 
such  findings  and  conclusions  as  are 
sufficient  to  support  a  judgment,  for 
the  report  of  a  referee  may  be  equal 
in  scope  to  any  ouq  of  these.    Thus 
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ment  is  to  be  presented  on  an  appeal  from  the  judgment.*^  And 
such  findings  are  to  be  attacked  on  the  ground  that  the  evidence 
does  not  support  them  on  motion  for  new  trial.'*  But  the  change 
introduced  into  the  practice  by  the  Code  of  Civil  Procedure,  allow- 
ing questions  of  the  insufficiency  of  the  evidence  to  sustain  the 
decision,  to  be  reviewed  on  appeal  from  the  judgment,  if  such 
appeal  be  taken  within  sixty  days,  applies  to  decisions  of  ref- 
erees." 

What  is  here  said  of  the  findings  of  referees  as  having,  under 
section  670,  Code  of  Civil  Procedure,***  a  place  in  the  judgment- 
roll,  equally  with  findings  of  the  court,  applies  only  to  findings 
upon  the  whole  issue,  as  distinguished  from  ascertainments  of 
single  facts.**^  It  cannot  be  doubted  that  there  may  be  findings 
of  this  as  well  as  the  other  kind — ^findings  of  the  whole  issue,  or 
of  specific  parts  thereof.  Where,  therefore,  the  determination  of 
a  referee  enters  into  the  judgment  as  does  the  finding  of  the  court, 
and  is  in  all  respects  a  finding  as  distinguished  from  the  conclu- 
sions of  law  which  accompany  it,  it  has  a  place  in  the  judgment- 


in  some  codes  it  is  specifically  pro- 
Tided  that  when  the .  reference  is  to 
report  facts  alone,  the  report  shall 
be  deemed  a  special  verdict.  Section 
645,  Code  of  (^vil  Procedure  of  Cali- 
fornia: section  4421,  Revised  Codes 
of  Idaho ;  section  6782,  Bevised  Codes 
of  Montana  (section  1141,  Code  of 
Civil  Procedure) ;  section  '3284,  Cut- 
ting's Compiled  Laws  of  Nevada  (sec- 
tion 189,  Civil  Practice);  section 
4523,  Compiled  Statutes  of  Wyoming. 

Again,  it  is  sometimes  provided  that 
upon  a  reference  of  the  whole  issue, 
the  decision  of  the  referee  shall  stand 
as  that  of  the  court,  and  "upon  the 
filing  of  the  finding  with  the  clerk  of 
the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the 
action  had  been  tried  by  the  court." 
And  the  same  language  is  used  with 
reference  to  the  separate  stating  of 
findings  of  fact  and  conclusions  of 
law  as  is  used  in  outlining  the  duty 
of  the  court.  See  statut^  cited  in 
note  18,  iupra. 

That  the  scope  of  the  order  deter- 
mines the  character  of  the  report  has 
been  repeatedly  determined.  See  Brad- 
shaw  V.  Morse,  20  Mont.  214,  50  Pac. 
554;  Murphy  t.  Patterson,  24  Mont 


575,  63  Pac.  375;  State  y.  Donlan,  82 
Mont.  256,  80  Pac.  244. 

SI  Thompson  v.  Patterson,  54  Cal. 
542.  The  dictum  to  the  contrazy  in 
the  case  of  Calderwood  v.  Peyser,  31 
Cal.  333,  is  in  conflict  with  the  prin- 
ciple that  a  new  trial  is  a  re-«Eamina- 
tion  of  an  issue  of  fact,  and  not  of  a 
conclusion  of  law.    See  section  1,  oiile. 

»*  Hihn  V.  Peck,  30  Cal.  280. 

ss  See  section  96,  past. 

>te  Section  203,  California  Pnetiee 
Act.    See  section  230,  post. 

ssb  See  Faulkner  v.  Hendy,  103  CaL 
15,  86  Pac.  1021;  Lee  Sack  Sam  v. 
Gray,  104  Cal.  243,  38  Pac.  85.  Also 
section  644,  California  Code  of  CSvil 
Procedure;  Bradshaw  v.  Morse,  20 
Mont.  214,  50  Pac.  554;  Murphy  t. 
•Patterson,  24  Mont  575,  63  Pae.  875. 

If  the  findings  or  verdict  is  not  a 
part  of  the  judgment-roll  by  statute 
prescribing  what  shall  constitute  it. 
as  in  Oregon  (section  208,  Laws)  and 
Washington  (section  442,  Rem.  ft  Bal. 
Codes),  the  referee's  report  would  not 
be  a  part  of  the  roll.  See  Osbom  ▼. 
Graves,  11  Or.  526,  6  Pac.  227;  Van 
Bibber  v.  Fields,  25  Or.  527,  36  Pac 
526;  Trummer  v.  Konrad,  32  Or.  54, 
51  Pac  447.    See  note  23a.  ante. 
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rolL  Such  a  finding  is  the  equivalent  of  the  finding  of  the  court, 
or  the  special  verdict  of  a  jury.  Where,  however,  the  determi- 
nation in  question  is  merely  the  ascertainment  of  some  particular 
f  act,  a  determination  of  which  is  necessary  to  enable  the  court  to 
make  its  findings,  requiring  to  be  accepted  and  incorporated  into 
such  findings  before  it  receives  legal  sanction,  it  has  no  separate 
place  in  the  roll  outside  of  and  apart  from  the  findings  of  the 
court. 

Furthermore,  the  foregoing  portion  of  this  section  does  not 
apply  to  references  of  matters  not  put  in  issue  by  the  pleadings. 
The  report  of  a  referee  to  whom  such  matters  are  referred  is  not 
binding  until  adopted  or  ''confirmed''  by  the  court ;'^  and  when 
adopted  or  "confirmed,"  it  is  to  be  treated  as  a  part  of  the  find- 
ings of  the  court  If  the  court  be  not  satisfied  with  the  ref- 
eree's conclusions,  it  may  examine  the  evidence  sent  in  by  him,  and 
make  findings  of  its  own  thereon,  or  may  in  its  discretion  re- 
fer the  matter." 

The  report  of  a  referee  in  a  suit  in  equity  is  advisory  only,  in 
this  respect  closely  resembling  the  verdict  of  a  jury.'*^  Hence,  a 
new  trial  before  the  referee  in  such  a  case  would  not  be  proper.**^ 

The  trial  judge  may,  and  often  does,  in  probate  proceedings 
more  particularly,  sit  as  a  referee.  In  such  cases,  such  judge  is  as 
much  a  referee,  and  his  proceedings  and  report  are  governed  as 
wholly  by  the  rules  as  to  referees  in  general,  as  though  he  were 
in  fact  a  referee  of  the  court,  regularly  appointed  as  such.'* 


§  9.  When  a  Motion  for  New  Trial  Should  be  Made,  and  When 
Belief  Should  be  Applied  for  Under  Section  473  of  the  Oode. 
Section  473  of  the  Code  of  Civil  Procedure^  provides,  among 


«4  HarriB  t.  a  P.  8.  B..  Co.,  41 
GaL  393;  Johnston  ▼.  DopkinB,  6  Cal. 
83,  84. 

»  MeHenry  t.  Moore,  5  Cal.  90,  92, 
93.  References  in  diyoree  eases  stand 
npon  a  special  statute.  See  Baker  t. 
Baker,  10  Cal.  527. 

»«  Bradshaw  v,  Morse,  20  Mont. 
214,  50  Pae.  554;  Field  ▼.  Bomero,  7 
N.  M.  630,  41  Pae.  517;  Prondzinski 
▼.  Garbutt,  8  N.  D.  191,  77  N.  W. 
1012;  Erisman  t.  Eerwin,  8  Okl.  92, 
66  Pae.  858;  Pratscli  ▼.  Aberdeen 
Paeking  Co.,  7  Wash.  346,  35  Pae. 
123 ;  FairfaaTcn  Lamber  Co.  t.  Jordan, 
5  Wash.  729,  32  Pae  729;  Hon  y. 


Aberdeen  Packing  Co.,  7  Wash.  854, 
35  Pae.  125.  See,  also,  Love  joy  t. 
Chapman,  23  Or.  571,  32  Pae.  687; 
Bruce  v.  Phoenix  Ins.  Co.,  24  Or.  486, 
34  Pae.  16;  Wollenberg  ▼.  Minard,  37 
Or.  621,  62  Pae.  532. 

16b  See  section  7,  ante. 

M  Lee  Sack  Sam  t.  Gray,  104  Cal. 
243,  38  Pae.  85. 

1  This  section  corresponds  to  sec- 
tion 68  of  the  old  California  Practice 
Act.  The  application  of  this  and  cor- 
responding statutes  of  other  states  is 
considered  more  thoroughly  in  chapter 
52^  po9U 
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other  things,  that  the  court  may,  ''upon  such  terms  as  may  be 
just,  relieve  a  party  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  -taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neglect;  provided,  that 
application  therefor  be  made  within  a  reasonable  time,  but  in  no 
case  exceeding  six  months,  after  such  judgment,  order,  or  pro- 
ceeding was  taken/'  Section  657  of  the  code'  provides,  among 
other  things,  that  the  verdict  or  other  decision  of  fact  may  be 
vacated  and  a  new  trial  be  granted  for:  ''3.  Accident  or  sujv 
pr&e,  which  ordinary  prudence  could  not  have  guarded  against." 
It  is  clear  that  since  a  n<ew  trial  is  a  re-examination  of  an  issue 
of  fact,*  a  new  trial  could  not  be  granted  where  no  issues  of  fact 
had  been  joined,  but  judgment  had  gone  by  default ;  and  in  prac- 
tice relief  against  judgments  by  default  is  always  sought  under 
section  473.**  But  this  is  not  the  only  purpose  of  section  473. 
Belief  has  been  granted  under  it,  although  there  has  been  a  trial 
of  issues  of  fact.  In  McKinley  v.  Tuttle,*  there  were  many  de- 
fendants ;  answers  were  put  in  for  most  of  them  and  the  case  was 
tried,  and  judgment  passed  for  the  plaintiff.  Three  of  the  de- 
fendants, for  whom  answers  had  been  put  in  by  some  mistake, 
were  not  represented  at  the  trial.  It  was  held  that  their  appli- 
cation for  relief  under  section  473  (section  68  of  the  old  Prac- 
tice Act)  was  proper,  and  the  court  said:  '*If  we  assume,  as 
claimed  by  counsel  for  appellants,  that  Lee  attended  the  trial  as 
attorney  for  the  respondents,  and  conducted  the  defense  on  their 
behalf,  their  remedy  would  undoubtedly  have  been  by  motion  for 
new  trial  under  section  195,  and  not  by  motion  for  relief  from 
the  judgment  under  section  68 ;  but  to  so  assume  is  to  assume  the 
principal  point  in  controversy."  This  decision  makes  the  ques- 
tion as  to  which  remedy  is  proper  turn,  not  upon  whether  there 
has  been  any  trial  of  issues  of  fact,  but  upon  whether,  if  such 
trial  has  taken  place,  the  applicant  was  represented  at  it.    Of  the 


s  This  section  corresponds  to  sec- 
tion 195  of  the  old  California  Practice 
Act.  See  section  1,  ante,  and  section 
23,  post. 

8  See  section  1,  ante. 

<«  See  section  1,  note  10b,  ante,  and 
section  343,  note  la,  post.  Seiction 
3402,  Compiled  Laws  of  1888  (section 
3294,  Compiled  Laws  of  1898),  provid- 
ing  for  a  new  trial  upon  a  notice  of 
motion  made  within  ten   (how  five) 


days  after  yerdict,  applies  only  to  a 
ease  where  the  aggrieved  party  was 
present  at  the  trial,  and  does  not  apply 
to  a  judgment  upon  default  or  upon  a 
trial  in  the  absence  of  defendant. 
Thomas  v.  Morris,  8  Utah,  284,  31 
Pac.  446.  Such  new  trial  would  be 
under  the  authority  of  section  3256, 
Compiled  Laws  of  1888. 
«  34  CaL  235. 
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correctness  of  the  dictum  above  quoted  there  can  be  no  doubt ;  but 
the  correctness  of  the  decision  may  perhaps  admit  of  some  ques- 
tion. The  decision,  however^  has  not  been  disturbed.  In  the 
absence  of  further  cases  on  the  subject,  the  line  of  demarcation 
between  the  ti^o  sections  cannot  be  clearly  drawn. 


§  9sL.  Effect  of  Change  of  Law  upon  Pending  Proceedings.— It 
is  well  settled  that  the  legislature  cannot,  by  any  change  in  the 
law,  impair  vested  rights.  But  a  party  has  not  a  vested  right  in 
any  particular  remedy ;  and  while  the  legislature  cannot  take  away 
all  the  remedies  by  which  a  right  may  be  enforced^  (for  that 
would  he  to  destroy  the  right),  it  may  substitute  one  remedy  for 
another,  and  regulate  all  matters  in  relation  to  mere  procedure. 
In  the  case  of  People  v.  Mortimer,"  the  supreme  court  quoted 
with  approval  the  following  passage  from  Cooley  on  Constitu- 
tional liimitations,  viz.:  **So  far  as  mere  procedure  is  concerned, 
a  party  has  no  more  right  in  a  criminal  than  in  a  civil  action  to 
insist  that  his  case  shall  be  disposed  of  under  the  law  in  force 
when  the  act  to  be  investigated  is  charged  to  have  taken  place. 
Remedies  must  always  be  under  the  control  of  the  legislature; 
and  it  vroxild  create  endless  confusion  in  legal  proceedings  if  every 
ease  was  to  be  conducted  only  in  accordance  with  the  rules  of 
practice,  and  heard  only  by  the  courts  in  existence  when  the  facts 
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The  principle  laid  down  in  the  passage  quoted  has  several  times 
been  affirmed  in  California;*  but  the  power  to  change  the  remedy 
extends  further  than  is  above  stated.  The  legislature  may  change 
not  only  the  rules  of  procedure  in  force  at  the  time  the  act  was 
committed,  or  the  occurrence  in  question  took  place,  but  also  the 
rules  in  force  at  the  time  of  the  commencement  of  the  proceedings. 
In  other  words,  the  change  of  remedy  may  apply  to  pending  ac- 
tions. Thus  in  People  v.  Mortimer,  above  cited,  it  was  held  that 
the  provision  of  the  Penal  Code  in  relation  to  the  right  to  open 
and  close  the  argument  to  the  jury  applied  on  the  trial  of  an 


1  See  Scarborough  ▼.  Dugan,  10  Gal. 
SOS;  Creighton  v.  Pragg,  21  Cal.  115 j 
Smith  ▼.  Morse,  2  Cal.  524. 
s  46  Cal.  114. 

s  See     Gilman     y.     Contra     Costa 

County,  6  Cal.  676;  People  v.  Senter, 

2S  Cal.  502;  Higgins  ▼.  Bear  Biver 

Co^  27  Cal.  153;   Galland  y.  Lewis, 


26  Cal.  46 ;  Dentzel  y.  Waldie,  30  Cal. 
138;  Tuolumne  Co.  v.  Sedgwick,  15 
Gal.  515;  Stafford  v.  Lick,  7  Cal.  479; 
BiUinga  v.  Hall,  7  Cal.  1,  3,  4;  Cook 
y.  McChristian,  4  Cal.  23;  Moore  y. 
Martin,  38  Cal,  428.  •  See,  also,  Ken- 
nedy y.  Board  of  Education.  82  Cal. 
483,  22  Pae.  1042. 
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indictment  found  before  the  enactment  of  the  code.  So  in  Talley 
V.  Tranor,*  it  was  held  that  the  rule  as  to  the  measure  of  damages 
for  a  conversion  of  personal  property,  established  by  an  amend- 
ment made  after  the  commencement  of  the  action,  was  to  govern 
at  the  trial.  So  where  the  deposition  of  a  party  was  admissible 
at  the  time  it  was  taken,  but  before  the  trial  the  statute  was 
amended  so  as  to  render  the  party  incompetent  to  testify,  it  was 
held  error  to  admit  the  deposition.*  So  where  by  the  law  in  force 
when  certain  insolvency  proceedings  were  commenced  the  answer 
of  the  petitioner  to  the  oppoeition  of  a  creditor  was  not  required 
to  be  verified,  but  prior  to  the  filing  of  the  answer  the  legislature 
passed  an  act  requiring  it  to  be  verified,  it  was  held  that  the  lat- 
ter act  governed,  and  that  the  answer  should  be  verified.*  So 
where  a  judgment  was  rendered  March  1,  1862,  and  on  March  5, 
1862,  an  act  took  effect  allowing  the  affidavits  of  jurors  to  be  re- 
ceived to  show  that  the  verdict  was  arrived  at  by  a  resort  to  the 
determination  of  chance,  it  was  held  that  affidavits  of  jurors  on  a 
motion  for  new  trial  made  the  following  August  should  be  re- 
ceived.' So  in  Bensley  v.  Ellis,*  it  was  held  that  an  amendment 
to  section  68  of  the  Practice  Act,  by  which  it  was  provided  that 
a  party  might  in  certain  cases  move  for  relief  against  a  judgment 
within  five  months  after  the  adjournment  of  the  term,  applied  to 
a  judgment  of  diamiasal  made  before  the  amendment  took  effect. 
The  case  of  First  National  Bank  v.  Henderson  **  deals  with  this 
question  in  such  fashion  as  to  entitle  it  to  be  regarded  as  a  lead- 
ing case  thereon.     Harrison,  J,,  there  said: 

which  the  jud^ent  of  eonTJetion  wma 
rendered  was  repesled.  Subsequent  to 
the  Affirmsnee  of  the  judgment  in  the 
higher  court  execution  wsa  issued  ont 
of  the  jastiee  court  against  the  prop- 
erty of  the  plaintiff  to  satisfj  the 
flue.  The  case  Sit  bar  was  an  injunc- 
tion suit  in  the  superior  court  to 
restrain  the  enforcement  of  the  exe- 
cution. A  demnrrer  to  the  complaint 
was  Bu stained,  and  plaintiff  appealed. 
The  supreme  court  reversed  tba  Jndg- 
ment,  holding,  in  the  following  Ian. 
guage,  that  the  repeaJ  of  the  ordiinanee 
had  the  effect  oi  wiping  it  as  com- 
pletely from  the  book  of  county  ordi- 
nances aa  though  it  bad  serer 
eiisted.  except  ts'to  those  prosecu- 
tions thereunder  which  bad  been  en- 
tirely disposed  of:  "The  judgment 
■       ■   in   f--    ' — ' -   -'     -  - 
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•  Strueven  t.  His  Creditors,  62  CnL 


T  Donner  y.  Palmer,  23  Cat.  40, 
•  39  Cal.  309;  look  at  Partridge  r. 
San  Francisco,  27  Cal.  415. 

s*  101  Cal.  308,  35  Pac.  899.  See, 
also,  Spears  t.  Modoc  Co.,  101  Cal. 
303,  35  Fsc.  869,  where  plaintiff  was 
eonricted  far  the  violation  of  a  eounty 
ordioance  forbidding  the  keeping  of 
a  drinking  saloon,  and  sentenced  to 
pay  a  fine.  An  appeal  was  taken  to 
the  superior  court  from  the  justice 
court  where  the  judgment  of  convic- 
tion was  rendered.  In  the  superior 
court  the  judgment  was  atGrmed;  but, 

E ending  the  appeal,  and  prior  to  the 
earing  thereof,  the  ordinance  ondei 


rendered  in  tbe  justiee's  court  was 
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Ordinarily,  it  is  the  province  of  the  appellate  court  to  review 
the  judgment  of  the  inferior  court  as  of  the  time  when  it  was 
rendered,  as  ordinarily  the  judgment  of  a  trial  court  is  a  determina- 
tion of  the  rights  of  the  parties  as  they  existed  at  the  commence- 
ment of  the  action.  This  rule  is  not,  however,  inflexible.  Matters 
may  arise  subsequent  to  the  commencement  of  the  action  which  will 
affect  the  rights  of  the  parties  thereto,  and  the  judgment  to  be  ren- 
dered therein,  and  supplemental  pleadings  are  authorized  in  order 
that  these  matters  may  be  properly  brought  before  the  court.  So, 
too,  matters  may  arise  subsequent  to  an  appeal  affecting  the  judg- 
ment appealed  from,  and  although  additional  pleadings  are  not  per- 
mitted in  the  appellate  court,  yet,  upon  proper  suggestion  and 

proof  of  such  matters,  they  will  be  considered  by  it When 

the  jurisdiction  of  the  appellate  court  depends  upon  a  statute,  the 
repeal  of  the  statute  takes  away  its  jurisdiction.  In  actions  of  a 
penal  character,  depending  upon  a  statute,  the  repeal  of  the  stat- 
ute pending  the  appeal  will  deprive  the  appellate  court  of  any 
power  to  render  a  judgment  by  which  this  penalty  may  be  en- 
forced. Cooley,  in  his  treatise  on  Constitutional  Limitations, 
says,  page  469:  'If  a  case  is  appealed,  and,  pending  the  appeal, 
the  law  is  changed,  the  appellate  court  must  dispose  of  the  case 
under  the  law  in  force  when  its  decision  is  rendered.'  In  United 
States  V.  Schooner  Peggy,  1  Cranch  (U.  S),  103,  2  L.  ed.  49,  a 
decree  of  condemnation  had  been  made,  from  which  an  appeal 
was  taken,  and,  pending  the  appeal,  the  United  States  entered 
into  a  treaty  with  Prance,  by  which  the  two  nations  mutually 
agreed  to  restore  all  property  that  had  not  been  definitely  con- 
demned. To  the  argument  that  the  court  could  only  inquire 
whether  the  judgment  of  condemnation  was  erroneous  when  de- 
livered, and  that  if  it  was  then  correct  it  could  not  be  made  other- 
wise by  anything  subsequent  to  its  rendition,  Chief  Justice  Mar- 
shall said:  'It  is  in  general  true  that  the  province  of  an  appel- 
late court  is  only  to  inquire  whether  a  judgment  when  rendered 
was  erroneous  or  not,  but,  if  subsequent  to  the  judgment  and 
before  the  decision  of  the  appellate  court,  a  law  intervenes  and 
positively  changes  the  rule  which  governs,  the  law  must  be  obeyed 

the  infliction  of  a  penalty  for  the  plaintiff  under  an  execution  issued  on 
Tiolation  of  a  municipal  ordinance,  that  judgment  is  only  the  enforcement 
and  not  the  determination  of  any  of  the  penalty  which  the  county  by 
rights  of  the  parties  arising  out  of  its  repeal  of  the  ordinance  has  re- 
contract  or  obligation;  and  the  at-  mitted."  Attention  is  invited  to  the 
tempt   to   take   the   property   of   the  cases  cited  in  this  opinion. 
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or  its  obligation  denied.  In  such  a  case  the  court  must  decide 
according  to  existing  laws,  and,  if  it  be  necessary  to  set  aside  a 
judgment,  rightful  when  rendered,  but  which  cannot  be  afSrmed 
but  in  violation  of  law,  the  judgment  must  be  set  aside.'  (Cit- 
ing cases  in  support Referring  to  Musgrove  v.  Vicksburg 

etc.  Co.,  50  Miss.  677.)  In  the  latter  case  the  court  say:  *If 
there  has  been  a  change  or  alteration  or  repeal  of  the  law  appli- 
cable to  the  rights  of  the  parties,  after  rendition  of  the  original 
judgment,  and  pending  the  appeal,  the  case  must  be  heard  and 
decided .  in  the  appellate  court  according  to  the  existing  law. 
If,  therefore,  the  judgment  of  the  court  of  original  jurisdiction 
was  wrong  on  the  law  as  it  then  stood,  although  there  may  have 
been  error,  if  the  law  has  been  repealed  the  court  will  not  re- 
verse and  remand,  because  the  inferior  court  must  recognize  the 
repeal,  and  conform  on  the  second  trial  to  the  law,  as  it  then  was, 
and  not  to  the. law  as  it  may  have  been  at  the  time  of  the  first 
trial.'     (Citing  cases  in  illustration  of  the  principle.)" 

So  far,  therefore,  as  the  mere  remedy  is, concerned,  a  statute 
may,  to  some  extent,  operate  retroactively.*  y  Whether  any  partic- 
ular statute  was  intended  so  to  operate  is  a  question  of  construc- 
tion. And  in  this  regard  the  rule  is  that  a  statute  should  not 
be  construed  to  be  retroactive,  unless  it  clearly  appears  that  such 
was  the  intention.**  This  rule  is  embodied  in  section  3  of  the 
Code  of  Civil  Procedure,  which  provides  that  **no  part  of  it  is 
retroactive  unless  expressly  so  declared."  In  accordance  with 
this  provision,  it  was  held  in  Foscalina  v.  Doyle**  that  the  pro- 
visions of  the  code  requiring  written  findings  did  not  apply  to 
actions  tried  before  its  passage.  So  in  Caulfield  v.  Doe,**  it  was 
held  that  the  provisions  of  the  code  in  relation  to  bills  of  excep- 
tions did  not  apply  where  the  record  on  appeal  from  an  order 
was  made  up  and  the  appeal  taken  before  the  code  went  into  ef- 
fect. So  where  a  motion  for  new  trial  was  made  and  decided 
before  the  code  went  into  effect,  it  was  held  that  the  provisions 
of  the  old  Practice  Act  governed.**    But   the   provision   above 


9  As  to  the  general  rule,  see  Gal- 
land  V.  Lewis,  26  Cal.  46;  Bensley  ▼. 
Ellis,  39  Cal.  309;  People  v.  Senter, 
28  Cal.  502;  People  v.  Mortimer,  46 
Cal.  114;  Dentzel  v.  Waldie,  30  Cal. 
138. 

»*  Estate  of  Pico,  52  Cal.  84;  Hig- 
gina  ▼.  Bear  Biver  Co.,  27  CaL  153; 


Mann  v.  McAtee,  37  Cal.  11,  14,  15; 
Thome  v.  San  Francisco,  4  CaL  127; 
Gates  V.  Salmon,  28  Cal.  320. 

10  48  Cal.  151. 

11  45  Cal.  221. 

13  Hancock  t.  Thom,  46  Oal.  643; 
and  tee  Macj  y.  Davila,  48  Cal.  646. 
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quoted  does  not  mean  that  no  part  of  the  eode  applies  to  pend- 
ing actions  unless  expressly  so  declared,  but  merely  that  they  shall 
not  apply  to  prior  proceedings  in  pending  actions,  unless  ex- 
pressly so  declared.  Subsequent  proceedmgsare  to  be  governed 
by  the  provisions  of  the  code.  This  is  expressly  stated  in  section 
8,  which  provides  that  ''no  action  or  proceeding  commenced  be- 
fore this  code  takes  effect,  and  no  right  accrued,  is  affected  by 
its  provisions;  but  the  proceedings  therein  must  conform  to  the 
requirements  of  this  code  as  far  as  applicable.^'  In  accordance 
with  this  provision,  it  was  held  in  Kelly  v.  Laikin^*  that  where 
the  notice  of  intention  to  move  for  new  trial  was  given  after  the 
code  went  into  effect,  the  motion  should  be  made  upon  a  bill  of 
exceptions  (as  required  by  the  code  as  it  then  stood),  and  that 
having  been  made  upon  a  statement  prepared  under  the  provi- 
sions of  the  old  Practice  Act,  the  order  granting  a  new  trial 
must  be  reversed.  A  similar  rule  prevailed  under  the  old  Prac- 
tice Act.^^  An  amendment  repeals  and  takes  the  place  of  the 
section  amended."'  It  is  a  part  of  the  code  within  the  meaning  of 
sections  3  and  8  above  quoted,  and  therefore  the  construction 
given  to  those  sections  applies.^* 

A  construction  favorable  to  the  remedy  should  be  given,  if 
possible.^' 

§  10.  The  Court  can  in  Some  Oases  Orant  a  New  Trial  of 
Its  Own  Motion. — ^In  Duff  v.  Fisher,*  Field,  C.  J.,  delivering  the 
opinion  of  the  court,  said:  ''It  may  be  and  probably  is  true  that 
the  court,  whether  sitting  in  equity  or  in  the  trial  of  a  common- 
law  action,  may,  of  its  own  motion,  set  aside  the  verdict  of  a  jury 
when  it  is  clearly  and  palpably  against  the  evidence;  but  when 
the  court  is  satisfied  with  the  verdict,  the  parties  can  only  ques- 
tion its  correctness  by  following  the  course  pointed  out  by  the 
stotute." 

It  47  Cal.  58;  look  at  Hodgdon  ▼.  C^I.  381;  Benalej  y.  Ellis,  39  Cal.  309. 

Griffin,  56  CaL  610;  and  Hemstreet  y.  i«  See   Sharp   y.    Blankenship,    59 

Waasnm,  49  CaL  273.  Cal.  288. 

14  Partridge  y.  San    Franeiflco,  27  it  Wallace  y.  Moodj,  26  Cal.  387; 

CaL  415.  White  y.  The  Mary  Ann,  6  Cal.  462, 

;       »  See  article  4,  section  24.  Const!-  470,  471,  65  Am.  Dee.  523. 

tation  of  1879;  Billings  y.  Haryqr,  6  ^15  CaL  375. 
VfwTrial— 4 
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The  power  was  not  given  by  statute  in  California,  however, 
until  1874.  By  an  amendment  of  the  code,  which  took  effect  July 
1,  1874,  the  power  was  given  by  the  f oUovring  section  :*• 

**Sec.  662.  The  verdict  of  a  jury  may  also  be  vacated,  and  a 
new  trial  granted  by  the  court  in  which  the  action  is  pending,  on 
its  own  motion,  without  the  application  of  either  of  the  parties, 
when  there  has  been  such  a  plain  disregard  by  the  jury  of  the 
instructions  of  the  court,  or  the  evidence  in  the  case,  as  to  sat- 
isfy  the  court  that  the  verdict  was  rendered  under  a  misappre- 
hension of  such  instructions,  or  under  the  influence  of  passion  or 
prejudice.  The  order  of  court  may  be  reviewed  on  appeal  in 
the  same  manner  as  orders  made  on  motion  for  new  trial,  and  a 
statement,  to  be  used  on  such  appeal,  may  be  prepared  in  the 
same  manner  as  statements  after  a  motion  is  heard  upon  the 
minutes  of  the  court,  as  provided  in  section  661." 

It  will  be  observed  of  this  section  that  it  applies  only  to  jury 
trials.  The  court  is  authorized  of  its  own  motion  to  set  aside  ver- 
dicts only.  The  fact  that  the  power  is  expressly  given  as  to 
verdicts  only  is  sufficient  to  exclude  it  as  to  the  decisions  of  judges 
and  referees.  And  when  the  provisions  of  the  section  are  con- 
sidered, they  will  be  seen  to  be  inapplicable  to  the  decisions  of 
referees  or  judges.  The  judge  is  enabled  properly  to  estimate 
the  correctness  of  the  verdict,  because  the  evidence  was  given  in  his 
presence,  and  he  has  the  same  opportunity  as  the  jury  to  observe 
the  manner  of  the  witnesses  and  determine  their  credibility.  But 
he  has  not  such  opportunity  with  respect  to  the  evidence  given 


lA  Similar  provisions  are  to  be 
found  in  some,  but  not  aU,  other 
states.  Section  4444,  Bevised  Codes 
of  Idaho,  is  in  the  identical  language 
of  the  California  section  as  quoted  in 
the  text.  Section  7066,  Bevised  Codes 
of  North  Dakota,  is  as  follows: 
"The  verdict  of  a  jury  may  also  be 
vacated  and  a  new  trial  granted  by 
the  court  in  which  the  action  is  pend- 
ing on  its  own  motion  without  the 
application  of  either  of  the  parties, 
when  there  has  been  such  plain  disre- 
gard by  the  jury  of  the  instructions 
of  the  court  or  the  evidence  in  the  case 
as  to  satisfy  the  court  that  the  ver- 
dict was  rendered  under  a  misappre- 
hension of  such  instructions  or  under 
the  influence  of  passion  or  prejudice." 


Section  304,  Code  of  Civil  Procedure 
of  South  Dakota,  is  couched  in  the 
same  language;  and  the  same  may  be 
said  of  section  3298,  Compiled  Laws 
of  Utah. 

The  supreme  court  of  Oklahoma,  in 
Long  V.  Board  of  CommissionerB,  5 
Okl.  128,  47  Pac  1063,  held  that 
there  was  no  power  in  the  trial  court 
to  grant  a  new  trial  on  its  own  mo- 
tion. Section  586  of  the  Code  of 
Civil  Procedure  provided  for  the 
modification  of  judgments,  orders, 
etc.,  under  certain  conditions,  and  this 
section  does  not  give  the  power  to  do 
so  without  a  motion,  ^f erring  to 
the  North  Dakota  provision  uwve 
quoted,  the  court  said:  ".  .  .  .  A 
sUtute  in  North  Dakota   (Compiled 


51 


INTBODUCTOBT. 


{10 


before  a  referee,  and,  as  has  been  shoivn,  the  findingi  of  a  i?eferee 
are  to  be  reviewed  in  the  same  manner  as  the  findings  of  a  court.' 
The  grounds  of  the  exercise  of  the  power  are  such  a  disregard  of 
the  instructions  of  the  court,  or  the  evidence  in  the  case,  as  to 
satisfy  the   court  that  the  verdict  was  rendered  under  a  misap- 
prehension of  the  instructions,  or  under  the  influence  of  passion 
or  prejudice.     But  it  can  hardly  be  supposed  that  the  legislature 
intended   that   the  judge  should  instruct  himself,*  or  anticipated 
that  if  lie   did  instruct  himself  he  would  misapprehend  his  in- 
stmctionsy   or  the  evidence  in  the  case,  to  such  an  extent  as  to 
amount  to  passion  or  prejudice.    But  aside  from  these  consider^ 
ations,  as  above  remarked,  the  fact  that  the  power  is  given  withi 
respect  to  verdicts  only  is  suflScient  to  exclude  it  with  respect  to  ^ 
the  decisions  of  judges  and  referees.  ^ 

And  with  respect  to  verdicts  the  better  opinion  seems  to  be 
that  the  judge  can  grant  a  new  trial  of  his  own  motion  only  at 
the  time  the  verdict  is  rendered*  No  time  is  limited  by  the  stat- 
ute for  the  exercise  of  the  power.  It  cannot  be  supposed  that  the 
legislature  intended  to  leave  the  successful  party  at  the  mercy 
of  the  judge  for  an  indefinite  period,  nor  can  it  be  said  that  the 
section  means  that  the  judge  must  act  within  the  time  limited  for 
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Laws,  section  5091)  ezpresslj  au- 
thorizes the  district  court  to  vacate 
a  verdict  and  fi^rant  a  new  trial  on  its 
own  motion,  and  the  supreme  court  of 
that  state  baa  aaid,  'In  this  state  and 
in  the  late  territory  the  instances  of 
vacating  verdiets  and  granting  new 
trials  without  application  of  the  par- 
ties have  been  ezceedinglj  rare,  and 
BO  such  Bununary  action  should  be 
taken  except  on  cases  falling  clearly 
within  the  9tatnte.'  Oould  v.  Ele- 
vator Co.,  2  N.  D.  216,  50  N.  W.  969. 
For  the  reasons  stated,  we  are  clearly 
of  the  opinion  that  the  order  of  the 
eonrt  setting  aside  the  judgment  in 
this  ease,  and  continuing  the  cause 
to  the  next  term  for  trial,  was  mani- 
festly erroneons,  and  the  order  must 
be  reversed." 

s  See  section  8. 

t  In  the  case  of  Touchard  ▼.  Crow, 
20  Cal.  150,  81  Am.  Dec.  108,  a 
Krious-minded  counsel  supposed  that 
It  was  proper  for  the  judge  to  charge 
himself,  and  the  judge,  being  some- 
thing of  a  humorist,  did  so.  With- 
Tsference  to  this  proceeding,  Field,  a 


J.,  delivering,  the  opinion,  said :  ^'The 
counsel  for  the  apjpallants,  impressed, 
it  would  seem,  with  this  dual  char- 
acter, requested  the  court  to  charge 
itself  as  a  juiy,  and  handed  in  oertain 
instructions  for  that  purpose.  The 
court  thereupon  formally  charged  that 
part  of  itself  which  was  thus  sup- 
^KMied  to  be  separated  and  converted 
into  a  jury,  commencing  the  'charge 
with  the  usual  address,  'Qentlemen  of 
the  jury,'  and  instruetinff  that  imagi- 
nary body  that  if  ther  found  certain 
facts  they  should  find  for  the  plaintiff, 
and  otherwise  for  the  defendants,  and 
that  they  were  not  concluded  by  the 
statements  of  the  court,  but  were  at 
liberty  to  judge  of  the  facts  for  them- 
selves.  The  record  does  not  inform 
us  whether  the  jury  thus  addressed 
differed  in  their  conclusions  from 
those  of  the  court.  These  proceedings 
have  about  them  so  ludicrous  an  air 
that  we  could  not  believe  they  were 
seriously  taken  but  for  the  gravity 
with  which  counsel  on  the  argument 
referred  to  them." 


§10 


INTEODUCTOBY. 


52 


a  motion  by  the  losing  party;  for  there  is  absolutely  nothing*  in 
the  statute  fixing  that  limitation  any  more  than  another,  and  it 
would  in  a  great  measure  do  away  with  the  restrictions  and  lim- 
itations which  the  statute  has  placed  upon  the  power  of  judges 
to  grant  new  trials  upon  the  application  of  the  losing  party.  It 
is  submitted  that  the  statute  gives  the  power  in  those  cases  only 
in  which  the  error  of  the  jury  is  so  gross  as  to  be  at  once  appar- 
ent, and  requires  the  judge  to  exercise  it  as  soon  as  the  verdict  is 
rendered.* 

The  two  California  cases  dealing  with  the  question  are  In  re 
Cahill/  wherein  the  court  intimated  that  the  order  must  be  made 
at  the  time  of  the  rendition  of  the  verdict,  and  Mizener  v.  Brad- 
bury,* wherein  the  court  said:  "Appellant  contends  that  to  hold 
that  the  court  may  delay  its  action,  as  in  this  case,  would  author- 
ize it  to  grant  a  new  trial  after  the  defeated  party  had  lost  the 
right  under  the  statute  to  ask  for  a  new  trial,  and  that  if  the 
court  may  grant  a  new  trial  on  its  own  motion  one  month  after 
verdict,  it  may  do  so  five,  or  any  number  of,  months  thereafter; 
and  this,  it  is  urged,  cannot  be  the  law;  that  the  court  must  act 
immediately  upon  the  coming  in  of  the  verdict.  Respondent  con- 
tends that  the  court  may  act  at  any  time  before  judgment  is  en- 
tered upon  the  verdict.  Appellant  cites  Hayi^e  on  New  Trial  and 
Appeal,  sec.  10;  Gould  v.  Duluth  Co.,  2  N.  D.  216,  50  N.  W.  969; 
Plugel  V.  HeAshal,  6  N.  D.  205,  69  N.  W.  195;  Clement  v.  Barnes, 
6  S.  D.  483,  61  N.  W.  1126.  The  Dakota  cases  fully  support  ap- 
pellant's contention  and  were  decided  under  a  statute  identical 
with  our  section  662,  and  under  general  provisions  regulating  new 
trials  in  most  cases  similar  to  those  in  our  code.  Mr.  Hayne,  in 
his  work,  takes  the  same  view.  The  question  of  practice  is  an 
interesting  and  important  one,  but  it  is  not  likely  to  often  arise, 
and  as  its  decision  is  not  necessary  to  a  proper  disposition  of  the 
appeal  we  express  no  opinion  on  the  point." 

Clearly,  the  court  should  act  without  unnecessary  delay.  Nor 
is  any  necessity  for  delay  apparent.  The  evidence  is  in,  all  the 
information  needed  for  intelligent  action  is  at  hand,  and,  it  would 
seem,  that  where  a  verdict  is  so  palpably  and  grossly  contrary  to  the 
evidence  and  the  instructions  as  to  justify  the  exercise  of  the  power 


*  See,  generally,  Duflf  v.  Fisher,  15 
Cal.  375;  Gagllardo  t.  Hoberlin,  18 
Cal.  394.    See  Dakota  cases  cited  in 


quotation  from  Mixener  ▼.  Bradbmj 
in  text. 

5  74  Cal.  52,  15  Pac.  364. 

•  128  CaL  340,  60  Pae.  928. 
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liere  oonf erred,  its  defects  would  be  apparent  at  onoe,  upon  the  ren- 
dition thereof,  and  that  no  reflection  would  be  required.  Yet,  delay 
would  not  ordinarily  deprive  the  injured  party  of  the  protection 
afforded  by  the  statute,  for  he  may  move  for  a  new  trial,  on  his  own 
account,  even  though  the  court  should  wholly  fail  to  act ;  and  no  rea- 
son suggests  itself  why  the  court,  having,  upon  reflection,  decided 
that  the  verdict  ought  not  to  stand,  ought  to  be  deprived,  merely  for 
delay  in  reaching  such  conclusion,  of  the  right  to  set  it  aside.  The 
rule  ought  to  be  that  unless  the  successful  party  is  prejudiced  by  the 
delay,  the  court  should  be  allowed  to  act  at  any  time  prior  to  entry 
of  judgment,  and  such  is  believed  to  have  been  the  legislative  intent. 

The  reasons  which  justify  a  court  in  exercising  the  x>ower  con- 
ferred by  section  662  of  the  Code  of  Civil  Procedure,  and  the 
distinction  between  relief  granted  by  the  court  of  its  own  voli- 
tion, and  that  granted  after  notice  served  upon  the  adverse  party, 
upon  the  grounds  set  out  in  section  657  of  the  same  code,  in  ac- 
cordance with  the  procedure  in  sudi  cases,  are  recognized  in 
Eades  v.  Trowbridge,^  wherein  Cooper,  C,  said: 

"The  trial  court  is  authorized  by  section  662  of  the  Code  of 
Civil  Procedure  to  vacate  the  verdict  of  the  jury  and  grant  a  new 
trial  on  its  own  motion  'when  there  has  been  such  a  plain  dis- 
regard by  the  jury  of  the  instructions  of  the  court,  or  the  evidence 
in  the  case,  as  to  satisfy  the  court  that  the  verdict  was  rendered 
under  a  misapprehension  of  such  instructions,  or  Under  the  influ- 
ence of  passion  or  prejudice.'  'The  only  power  conferred  uponl 
the  court  to  vacate  and  set  aside  a  verdict  of  its  own  motion  isL 
that  found  in  the  above-quoted  section.  In  all  other  cases  it  must  \ 
be  made  upon  notice  served  upon  the  adverse  party  within  ten  *^ 
days  after  verdict,  a^  This  notice  must  designate  the  grounds  upon 
which  the  motion  will  be  made,  and  whether  the  same  will  be 
made  upon  afSdavits,  the  minutes  of  the  court,  a  bill  of  excep- 
tions, or  a  statement  of  the  case.  It  may  be  made  upon  the 
grounds,  among  others,  of  misconduct  of  the  jury,  errors  of  law, 
or  insufficiency  of  the  evidence.  If  made  upon  affidavits,  a  bill 
of  exceptions,  or  a  statement  of  the  case,  the  moving  party  must 
serve  a  copy  of  such  affidavits,  bill  of  exceptions,  or  statement 
upon  the  adverse  party,  who  is  allowed  time  to  file  counter-affi- 
davits, or  to  propose  amendments  to  the  bill  of  exceptions  or 
statement.    If  the  motion  is  made  upon  the  minutes  of  the  court 

T  143  CaL  25,  76  Pac.  714. 
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where  the  ground  is  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  the  notice  of  motion  must  specify  the  particulars  in  which 
the  evidence  is  alleged  to  be  insufficient ;  or  if  the  ground  is  errors 
of  law,  the  notice  must  specify  the  particular  error  upon  which 
the  moving  party  will  rely.  (Code  Civ.  Proc,  sees.  657-660.) 
Thus  the  ordinary  and  usual  method  of  vacating  the  verdict  of 
the  jury  and  obtaining  a  new  trial  is  upon  motion  and  notice  as 
contemplated  by  the  sections  last  cited.  The  adverse  party  is 
given  the  right  to  be  heard  which  involves  the  right  to  get  the 
facts  properly  before  the  court,  and  to  aid  and  assist  the  court 
by  argument  and  authority  on  questions  of  law.  The  plan  is  to 
allow  all  parties  to  be  heard  before  any  adverse  decision  is  given, 
to  allow  the  court  full  opportunity  for  deliberation,  so  that  no 
hasty  or  inadvertent  ruling  may  be  made.  The  regular  machin- 
ery provided  is  designed  to  apply  to  each  and  every  case,  and 
furnishes  a  method  whereby  the  motion  may  be  heard  upon  its 
merits  for  the  purpose  of  doing  justice  to  all  and  injustice  to 
none.  After  the  above  and  last  cited  sections  comes  section  662, 
which  contains  the  quoted  clause  hereinbefore  given,  and  author- 
izes the  verdict  to  be  vacated  by  the  court  of  its  own  motion.  The 
section  is  an  exception  to  the  general  plan  contemplated  by  the 

preceding  sections Evidently  there  might  arise  cases   in 

which  the  jury  plainly  disobeyed  a  positive  instruction  of  the  court 
as  to  certain  issues,  as  to  the  amoimt  which  could  be  allowed  to 
a  plaintiff  or  a  defendant,  or  as  to  a  positive  direction  to  find  a 

certain  way  upon  some  issue  or  other  matter If  the  jury 

were  properly  instructed  as  to  the  law  in  regard  to  every  theory 
of  the  case  claimed  by  either  plaintiff  or  defendant,  and  their 
verdict  was  the  result  of  deliberation,  such  verdict  was  not  plain 
disregard  of  the  instructions,  although  the  judge  may  have  thought 
the  verdict  was  wrong.  In  almost  any  case  the  judge  might  think 
the  jury  disregarded  his  instructions  if  the  verdict  did  not  com- 
ply with  his  own  view.  He  might  instruct  fully  as  to  the  credi- 
bility of  a  witness,  and  the  rules  of  law  to  be  applied  in  weighing 
the  testimony  of  such  witness,  and  yet  the  jury  may  have  believed 
the  witness.  The  instruction  disregarded  must  be  as  to  some 
matter,  or  of  such  a  nature  that  it  is  plain  that  the  jury  grossly 
disobeyed  the  judge The  same  reasoning  applies  to  the  evi- 
dence. A  plain  disregard  of  the  evidence  must  be  made  to  appear. 
This  does  not  mean  that  the  court  thinks  the  verdict  not  the  cor- 
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reel  eonclusion  from  the  eTidence,  but  it  means  {hat  the  rale  should 
apply  only  where  the  jury  plainly,  palpably,  and  grossly  disre- 
gard the  evidence.  The  rule  is  well  stated  and  fully  discussed 
in  Townley  v.  Adams,  118  Cal.  382,  50  Pac.  550,  which  was  ap- 
proved and  followed  in  Mizener  v.  Bradbury,  128  Cal.  340,  60 
Pac.  928. ''^» 

The  court  cannot,  after  setting  aside  the  verdict  under  the 
authority  of  this  section,  proceed  to  make  findings  of  its  own, 
without  granting  a  new  trial.  To  do  so  would  be  to  ignore  the 
right  of  the  parties  to  a  trial  by  jury,  if  they  so  desire.* 

Although  this  is  an  order  essentially  sua  sponie,  made  without 
any  suggestion  on  the  part  of  the  litigants  before  the  court,  yet 
there  is  authority  for  the  practice  of  calling  the  court's  attention 
to  the  propriety  of  making  the  order.* 

Where  an  appeal  is  taken  from  an  order  setting  aside  a  verdict 
under  the  provisions  of  section  662,  Code  of  Civil  Procedure,  the 
judgment-roll,  a  copy  of  the  order,  and  a  statement  prepared 
subsequently  to  the  ruling  appealed  from,  as  in  the  case  of  a 


Ya  In  the  ease  of  Townlej  v.  Adams, 
eited  in  the  Eades  ▼.  Trowbridge  case, 
the  eonrt  saj:  "Where  the  court  of 
its  own  motion  sets  aside  the  verdict 
of  the  jnij,  it  must  be  made  to  appear 
that  the  jury  plainly,  palpably, 
grossly  disregarded  either  the  evi- 
dence or  the  instructions  of  the 
court";  and  in  Mizener  v.  Bradbury, 
it  was  held  that  where  it  did  not  ap- 
pear that  such  plain,  palpable  and 
gross  disregard  existed,  the  order  set- 
ting aside  the  verdict  would  be  re- 
versed. In  Gallegos  v.  Sandoval  (N. 
M.),  106  Pac  373,  it  seems  to  have 
been  held  that  the  court  might  grant 
a  new  trial,  «iia  sponte,  at  any  time 
during  the   term. 

s  Montgomery  y.  Sayre,  91  Cal.  206. 
27  Pac.  648.  In  this  case  the  court 
says:  "Section  662  of  the  Code  of 
Civil  Proeedure  provides  that  'a  ver- 
dict of  a  jury  may  be  vacated  and  a 
new  triid  granted  by  the  court  in 
which  the  action  is  pending,  on  its 
own  motion,  when,'  etc.  In  this  case 
a  jury  was  impaneled,  and  a  verdict 
rendered  as  to  certain  issues,  and  it  is 
unnecessary  to  closely  scrutinise  that 
▼erdiet  to  sseertain  whether  it  is  de- 
fective or  iiiformal  or  complete  and 


perfect.  It  was  the  verdict  of  a  jury 
placed  in  the  box  to  try  the  cause, 
and  it  cannot  be  disregarded  until  set 
aside  and  vacated  by  the  court.  And 
we  have  already  seen  the  court  made 
findings  directly  contrary  to  this  ver- 
dict, and  this  action  of  the  court  was, 
in  effect,  to  vacate  and  set  it  aside. 
It  is  immaterial  whether  such  action 
was  had  by  reason  of  defects  and  in- 
formalities in  the  verdict  or  whether 
the  evidence  was  such,  as  to  indicate 
that  it  was  rendered  through  passion 
or  prejudice;  the  result  would  be  the 
same,  and  that  result  would  be  that 
a  new  trial  should  have  been  granted. 
Such  is  necessarily  tile  law;  for  if  it 
were  otherwise,  these  parties  would 
be  deprived  of  their  right  to  a  trial 
by  jury.  When  the  court  vacated  and 
set  aside  the  verdict,  it  was  its  duty 
to  order  a  new  trial.  It  had  no  power 
to  proceed  to  determine  the  case.  'As 
the  court  cannot  enter  a  verdict  con- 
trary to  the  will  of  the  jury'  (Hine 
V.  Bobbins,  8  Conn.  342),  so  it  can- 
not substitute  its  judgment  for  theirs, 
and  assume  the  power  to  decide  issues 
of  fact  once  submitted  to  the  jury." 
»  See  Anglo-Nevada  etc.  Corp.  t. 
Boss,  123  Cal.  520,  56  Pac.  335. 
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motion  for  a  new  trial  on  the  minutes  of  the  court,  constitute  the 
record.** 

The  fact  that  the  trial  court  did  not  avail  itself  of  the  power 
conferred  by  this  section  has  been  made  use  of  occasionally  in  sup- 
port arguendo  of  the  verdict  on  appeal.** 

The  power  of  the  court  to  grant  a  new  trial  sua  sponte  has  some- 
times been  exercised  in  connection  with  orders  vacating  and  set- 
ting aside  judgments  under  section  473,  Code  of  Civil  Procedure, 
and  similar  sections  which  contemplate  relief  from  the  effects  of 
mistake,  inadvertence,  etc.**  While  no  serious  criticism  can  he 
advanced  against  such  a  practice,  it  is  not  to  be  confounded  with 
the  statutory  procedure  outlined  by  section  662,  above.  Where 
a  judgment  is  set  aside,  and  a  retrial  of  the  case  does  not  follow 
as  a  matter  of  course,  care  should  be  exercised  in  appending  to 
the  order  a  clause  making  provision  for  such  retrial.  In  most 
cases  where  judgments  by  default  are  set  aside,  the  main  pur- 
pose of  the  order  is  to  give  to  the  defendant  an  opportunity  to 
answer  and  defend.  No  previous  trial  has  ever  been  had,  for  the 
simple  reason  that  no  issue  of  fact  has  ever  been  drawn.  To  order 
a  new  trial  in  such  a  case  might  be  excused  on  the  ground  of 
inadvertence,  but  not  otherwise. 


§  11.  Steps  Necessary  to  be  Taken  to  Obtain  a  New  Trial- 
Division  of  the  Subject. — Speaking  generally,  there  are  three 
stages  of  every  proceeding  for  a  new  trial,  viz. : 

(1)  The  initiation  of  the  proceedings  by  giving  a  notice  of  in- 
tention ; 

(2)  The  preparation  and  authentication  of  the  papers  on  which 
the  motion  is  made ;  and 

(3)  The  motion  by  counsel  in  open  court. 


10  Emerie  v.  Alvarado,  64  Cal.  529, 
2  Pac.  418.  Also  Eades  v.  Trow- 
bridge, 143  Cal.  25,  76  Pac.  714. 

11  Schneider  v.  Market  Street  B7., 
134  Cal.  482,  66  Pac.  734. 

12  In  Thomas  v.  Morris,  8  Utah, 
284,  31  Pac.  446,  it  was  held  that  it 
was  not  error  to  order  a  new  trial  in 
connection  with  an  order  vacating  a 
judgment  which  was  entered  during 
the  excusable  absence  of  the  attorney 
for  the  defendant;  and  in  Henrichsen 


V.  Smith,  29  Or.  475,  42  Pac.  486,  44 
Pac.  496,  the  same  was  held  with  re- 
gard to  a  case  under  an  Oregon  stat- 
ute where  the  death  of  the  trud  judge 
occurred  prior  to  the  signing  of  a  bill 
of  exceptions  which  contained  an  issue 
of  fact,  the  new  judge  declining  to 
sign  the  same  because  of  his  want  of 
knowledge  of  the  fact.  In  both  of 
these  cases  the  judgment  was  set 
aside  under  the  authoritj  of  relief 
statutes. 
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This  was  well  expressed  in  Jenkiiis  v.  Frink.^    The  point  decided 
in  that  ease  was,  that  a  statement  filed  after  the  time  allowed  by 
law  for  the  filing  thereof  was  of  no  avail.    In  the  course  of  its  de- 
cision, the  conrt  said:  ''The  statute  recognizes  three  distinct  steps 
in  a  proceeding  to  obtain  a  new  trial.    Firstly.    A  notice  of  inten-. 
tion  must  be  given  within  five  days  [as  the  statute  then  stood]  after 
the  rendition  of  the  verdict,  when  the  case  is  tried  by  a  jury,  and 
within  ten  days  after  receiving  written  notice  of  the  rendering  of 
the  decision  of  the  judge,  or  of  the  filing  of  the  report  of  the  referee 
or  commissioner,  when  tried  by  such  officers,  unless  the  time  for 
giving  notice  is  extended  by  the  court  for  a  period  not  exceeding 
thirty  days,  when  the  parties  do  not  consent  to  a  longer  period,  as 
provided  by  section  530   [of  the  old  Practice  Act].    Secondly. 
Filing  and  serving  statements  or  affidavits,  which  must  be  done 
within  five  days  [as  the  statute  then  stood]  after  giving  notice  of 
intention  to  move,  unless  the  time  be  extended  by  the  court  for  a 
period  not  exceeding  twenty  days,  or  by  consent  of  parties  (Practice 
Act,  see.  195).    And  thirdly.    The  motion,  or  in  the  language  of 
the  Practice  Act,  'the  application  for  new  trial,'  which  shall  be  made 
at  the  earliest  period  practicable  after  filing  the  affidavits  or  state- 
ment.   (Sec.  196.)     'An  application  for  an  order  is  a  motion.' 
(Sec.  515.)     The  motion  then  is  a  distinct  and  separate  step  in  the 
proceedings,  and  subsequent  to  the  notice  of  intention  to  move  and 
to  the  filing  of  the  statement." 

Accordingly,  in  the  part  of  this  treatise  which  relates  to  new 

trial  will  be  considered, — 1.  The  notice  of  intention  to  move  for  a 

new  trial;  2.  The  papers  upon  which  the  motion  may  be  made; 

3.  The  motion,  or  in  the  language  of  the  statute,  "the  application 

for  new  trial";  and   4.  The  order  of  court  disposing  of  the  motion. 

^  27  CaL  337. 
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CHAPTER  n. 

THE  NOTICE  OF  INTENTION. 

Notice  of  intention — Contents. 
Signature  of  notice. 
Necessity  of  valid  notice — ^Waiver. 
Necessity  of  service  on  adverse  party. 

Function    is   to    initiate    proceedings — ^Entrj   of   judgment — Adjourn- 
ment of  term. 
Notice  must  be  given  in  prescribed  time. 
Time  after  verdict. 
Time  after  trial  to  court. 
Time  after  trial  by  referee. 
Extension  of  time  to  give  notice. 

Party  bound  who  gives  notice  before  expiration  of  time. 
Grounds  of  motion — ^How  stated  in  notice. 


§  12.  What  is  the  Notice  of  Intention  and  What  It  must  Con- 
tain.— ^The  notice  of  intention  is  the  first  step  in  the  proceedings 
to  obtain  a  new  trial.^  Its  purpose  is  to  initiate  the  proceedings, 
just  as  the  purpose  of  the  original  summons  is  to  initiate  the  orig- 
inal action ;  and  its  chief  function  is  to  bring  within  the  jurisdiction 
of  the  court  those  parties  to  the  original  action  whose  interests 
would  be  adversely  affected  by  the  granting  of  the  motion. 

The  new  trial  proceeding  is  itself  so  far  independent  of  and  col- 
lateral to  the  proceedings  incident  to  the  original  action,  which  may 
be  said  to  terminate  in  the  judgment,  that  a  party  to  the  action  is 
not,  by  reason  of  that  fact  alone,  a  party  to  the  motion.^  The 
parties  to  the  motion,  therefore,  other  than  the  moving  party,  and 
he  also  incidentally,  are  determined  by  the  notice  of  intention,  and 


1  As  appears  in  the  synopsis  of  stat- 
utes of  the  various  jurisdictions,  note 
6,  po8t,  no  notice  is  specifically  pre- 
scribed in  some  of  the  states.  If  the 
same  states  contain  no  general  provi- 
sion prescribing  notice  of  the  motion, 
the  proceeding  is  initiated  by  the  ser- 
vice and  filing  of  the  motion  itself, 
which  takes  the  place  of  a  notice. 
See  Boarman  v.  Hinckley,  17  Wash. 
126,  49  Pac.  226.  Usually,  however, 
a  formal  motion  is  not  regarded  as 
necessary.    Bee    section     164|    past. 


The  notice  itself  more  often  stands  for 
the  formal  motion,  and  the  latter  is 
not  essential.  East  v.  Mooney,  7 
Utah,  414,  27  Pac.  4. 

1*  See  Spanagel  y.  Dellinger,  34 
Cal.  470,  and  section  16,  post,  as  to 
independent  and  collateral  character 
of  the  new  trial  proceeding.  See, 
also,  Fowden  ▼.  Pacific  Coast  8.  8. 
Co.,  149  CaL  151,  86  Pae.  178,  for 
discussion  of  analosy  between  the 
original  action  and  the  new  trial  pro- 
ceeding. 
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jurisdiction  of  them  is  acquired  by  its  service  upon  them.^^  It  is 
for  this  reason  that  it  is  often  said  that  the  notice  is  the  first  step  in 
the  new  trial  proceeding,  and  that,  in  the  absence  of  a  valid  notice, 
or  a  waiver  thereof,  no  subsequent  steps  will  avail.' 

The  notice  is,  moreover,  so  far  analogous  to  the  original  process, 
that  once  served  upon  a  party  to  the  original  action,  such  party  be- 
comes at  once  "adverse"  to  the  proceeding,  and  continues  so  until 
its  final  disposition ;  but,  unlike  the  proceedings  founded  upon  the 
original  process,  the  rule,  actio  personalis  moritur  cum  persona,  has 
no  application  to  the  proceedings  founded  upon  the  notice  of  inten- 
tion. The  original  cause  of  action,  after  judgment,  no  longer  ex- 
irts.  It  becomes  merged  in  the  judgment,  and  death  does  not 
terminate,  but  merely  suspends  proceedings  for  new  trial,  which 
may  be  said  to  be  of  the  nature  of  proceedings  under  writ  of  error, 
or  an  appeal  in  the  nature  of  a  writ  of  error,  and  are,  in  effect,  a 
new  action  brought  to  reverse  the  judgment  of  the  lower  court.** 
Death,  therefore,  merely  suspends  the  proceedings  for  the  purpose 
of  having  the  substitution  of  a  personal  representative  made  to  take 
the  place  of  the  deceased,  so  that  the  estate  of  the  latter  may  be 
bound.    No  order  would  otherwise  be  binding  thereon.* 

The  provision  of  the  act  of  1851  in  relation  to  the  notice  was  as 
follows:  *  "The  party  intending  to  move  for  a  new  trial,  shaU  give 
notice  of  the  same  within  two  days,''  etc.  The  time  within  which 
the  notice  was  required  to  be  given  was  frequently  changed;  but 
the  language  above  quoted  was  not  materially  altered  until  the 
adoption  of  the  Code  of  Civil  Procedure.*    The  language  of  the 


^^  See  seetion  15,  poiU  And  tee 
Bell  T.  San  Francisco  Savings  Union, 
153  CaL  64,  94  Pac  225. 

>  See  section  15,  pott;  and  par- 
tieularlj,  Estate  of  Bjer,  110  Cal. 
556,  42  Pac.  1Q82;  Herriman  t. 
Menriei,  115  Gal.  16,  56  Am.  St.  Rep. 
82,  44  Pac.  660,  46  Pac.  730,  35  L. 
B.  A.  318;  United  States  ▼.  Crooks, 
116  CaL  43,  47  Pac.  870;  Johnson  t. 
Phenii  etc  Co.,  146  Cal.  571,  80  Pac. 
71»;  8.  C,  152  Cal.  196,  92  Pac  182. 

^  Fowden  v.  Pacific  Coast  B.  S. 
Co.,  149  Cal.  151,  86  Pac  178. 

•  BeU  v.  San  Francisco  Savings 
Dmon,  153  Cal.  64,  94  Pac.  225.  It 
was  held  in  this  case  that  death  ter- 
minated the  anthority  of  his  attorneys 
to  represent  an  adverse  party  to  a  new 
trial    proceeding,   and    that  it   was 


necessary  to  serve  a  notice  of  appeal 
from  an  order  thereon  upon  the  per- 
sonal representative  of  the  deceased, 
failing  which  the  appeal,  as  to  such 
party,  would  be  lost,  even  though  such 
failure  resulted  from  inability,  from 
the  shortness  of  the  time  available, 
to  secure  the  appointment  of  such 
representative.  Citinff  Judson  v. 
Love,  35  Cal.  463;  Moyle  v.  Landers, 
78  Cal.  99,  12  Am.  St.  Bep.  22,  20 
Pac  241;  Pedlar  v.  Stroud,  116  Cal. 
461,  48  Pac.  371;  Williams  v.  Long, 
130  Cal.  58,  80  Am.  St.  Bep.  68,  62 
Pac.  264;  Estate  of  Turner,  139  Cal. 
85,  72  Pac  718,  and  see  sections  208 
and  210,  poii, 

4  California  Laws  of  1851,  p.  81, 
see.  195. 

•  See  note  6,  post. 
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code  is,  that  "the  party  intending  to  move  for  a  new  trial  must 
....  file  with  the  clerk,  and  serve  upon  the  adverse  party  a  notice 
of  his  intention,"  etc.* 


•  The  language  quoted  is  from  tbe 
section  in  its  present  form;  i.  e.,  after 
the  amendment  of  1907. 

The  same,  or  practically  identical 
language  is  to  be  found  in  the  codes 
of  other  states,  as  follows: 

AriMona:  No  notice  of  intention  or 
of  motion  for  new  trial  prescribed. 
Section  1478,  Bevised  Statutes  of  1901. 
(section  269,  Civil  Practice),  pto- 
vides  that  "all  motions  for  new  trials 
in  arrest  of  judgment  or  to  set  aside 
a  judgment  shall  be  made  within  five 
days,"  etc.  If  a  notice  of  the  mo- 
tion is  deemed  necessary,  such  notice 
would  doubtless  require  to  be  given 
as  prescribed  by  section  1568,  Re- 
vised Statutes  of  1901  (section  359, 
Civil  Practice),  which  is  as  follows: 
"Whenever  in  the  commencement  or 
progress  of  any  suit  it  shall  be  neces-  ^ 
sary  to  serve  any  notice  on  any  party  ' 
to  such  suit  such  notice  may  be  served 
either  by  an  officer  authorized  by  law 
to  serve  original  process  of  the  court, 
....  or  by  any  person  who  would  be 
a  competent  witness,"  etc. 

California:  Section  659,  Code  of 
Civil  Procedure:  "The  party  intending 
to  move  for  a  new  trial  must,  within 
ten  days  after  receiving  notice  of  the 
entry  of  the  judgment,  file  with  the 
clerk  and  serve  upon  the  adverse  party 
a  notice  of  his  intention,  designating 
the  grounds  upon  which  the  motion 
will  be  made,  and  whether  the  same 
will  be  made  upon  affidavits,  or  the 
minutes  of  the  court,  or  a  bill  of  ex- 
ceptions, or  statement  of  the  case." 

Colorado :  Section  201  of  the  code  of 
1877  followed  closely  the  California 
practice  as  to  notice.  This  section 
was  repealed  by  section  444  of  the 
present  code,  and  the  practice  is  that 
outlined  in  section  218,  Mills'  Anno- 
tated Code,  which  makes  no  provision 
for  notice.  The  motion  itself  requires 
to  be  filed  within  four  days  after  ver- 
dict, or  after  filing  report  of  referee, 
or  after  announcement  of  decision  of 
court.  ( 

Idaho:  Section  4441,  Revised  Codes: 
"The  party  intending  to  move  for  a  ^ 


new  trial  must,  within  ten  days  after 
the  verdict  of  the  jury,  if  the  action 
were  tried  by  a  jury,  or  after  notice  of 
the  decision  of  the  court  or  referee,  if 
the  action  were  tried  without  a  jury, 
file  with  the  clerk,  and  serve  upon 
the  adverse  party,  a  notice  of  his  in- 
tention, designating  the  grounds,"  etc. 

Montana:  Section  6796,  Bevised 
Codes,  Code  of  Civil  Procedure.  Same 
as  California. 

Nevada:  Section  3292,  Cutting's 
Compiled  Laws  (section  197,  Civil 
Practice) :  "The  party  intencQng  to 
move  for  a  new  trial  shall  give  notice 
of  the  same,  as  follows:  When  the  ac- 
tion has  been  tried  by  a  jury,  within 
five  days  after  the  rendition  of  the 
verdict,  and  when  the  action  has  been 
tried  by  the  court  or  by  a  referee, 
within  ten  days  after  receiving  written 
notice  of  the  rendering  of  the  decision 
of  the  judge  or  of  the  filing  of  the 
report  of  the  referee,  the  notice  shall 
designate,"  etc. 

New  Mexico:  No  notice  of  intention 
or  of  motion  is  prescribed  except  by 
implication.  Section  2685,  subsection 
132,  Compiled  Laws,  provides  that 
"upon  the  rendition  of  any  verdict, 
or  the  making  of  findings  in  a  ease 
tried  by  the  court,  judgment  shall  be 
immediately  rendered  thereon,  unless 
notice  is  given  at  the  time  of  the  inten- 
tion of  the  party  to  make  a  motion  for 
a  new  trial."  Subsection  98  provides 
that  "when  a  notice  of  a  motion  is  nec- 
essary, it  must  be  served  five  days  be- 
fore the  time  appointed  for  the  hear- 
ing, but  the  court  or  judge  may,  by  an 
order  to  show  cause,  prescribe  a  shorter 
time."  Subsection  133  provides  that 
"all  motions  for  new  trials  in  cases 
tried  by  juries  shall .  be  filed  during 
the  term  of  the  court  at  which  the 
case  is  tried,  and  within  five  days 
after  the  rendition  of  the  verdict  or 
findings." 

,  North  Dakota:  Section  7065,  Be- 
vised Codes  of  1905,  is  the  same  as  the 
Idaho  section  above  quoted,  except 
that  the  time  is  twenty  in  the  place 
of  ten  days,  the  word  "referee"  is 
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Both  under  the  code  and  under  the  old  Practice  Xct  the  thing 
required  is  a  notice  of  intention  and  not  a  notice  of  motion  strictly 
BO  called ;  that  is  to  say,  it  was  not  required  to  specify  the  time  and 
place  at  which  the  motion  would  be  made;  all  that  should  be 
done  was  to  simply  state  that  it  is  the  intention  of  the  party  to 


omitted,  and  the  proTision  as  to  filing 
is  left  out. 

Oklafwrna:  Section  5827,  Compiled 
Laws  of  1909,  is  as  follows:  "The  ap- 
plication for  a  new  trial  must  be 
made  at  the  term  the  verdict,  report 
or  decision  is  rendered;  and  except 
for  the  eanse  of  newlj  d^covered  evi* 
denee,  material  for  the  party  apply- 
ing,  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and 
produced  at  the  trial,  shall  be  made 
within  three  days  after  the  verdict 
or  decision  is  rendered,  unless  such 
party  is  unavoidably  prevented  from 
filing  the  same  within  such  time." 

No  provision  is  made  for  notice. 
Section  5829  provides  for  an  applica- 
tion for  a  new  trial  after  the  ad- 
journment of  the  term,  ''not  later  than 
the  second  term,"  to  be  made  by  peti- 
tion^  and  the  issue  of  a  summons  and 
its  service  as  original  process.  No 
other  notice  than  this  summons  is  pre- 
scribed. 

Oregon:  Section  175,  Lord's  Oregon 
Laws,  is  as  follows:  ''A  motion  to  set 
aside  a  judgment  for  a  new  trial, 
with  the  affidavit,  if  any,  in  support 
thereof,  shall  be  filed  within  one  day 
after  the  entry  of  the  judgment 
sought  to  be  set  aside,  or  such  further 

time  as  the  court  may  allow 

The  motion  shall  ■  be  heard  and  de- 
tennined  during  the  term,  unless  the 
court  continue  the  same  for  advise- 
ment, or  want  of  time  to  hear  it. 
When  not  so  heard  and  determined 
or  continued,  it  shall  be  deemed  with- 
drawn and  may  be  disregarded." 

Section  176  provides  for  a  new  trial 
motion  when  IJie  decision  is  given  in 
vacation.  The  motion  must  be  filed 
within  twenty  days  after  the  decision, 
unless  the  next  regular  term  of  the 
court  begins  within  that  time,  in  which 
event  the  motion  must  be  filed  on  the 
first  day  of  the  term. 

Sovth  VaJeoia:  Section  303,  Code  of 
Civil  Procedure.  Same  as  North 
Dakota. 


Utah:  Section  3294,  Compiled  Laws 
of  1907.  Same  as  Idaho,  except  that 
the  notice  must  be  given  in  five  in- 
stead of  ten  days. 

Washington:  Section  402,  Bem.  & 
Bal.  Codes  (section  5075,  Bal.  Code), 
provides  as  follows:  "The  party  mov- 
ing for  a  new  trial  must,  within  two 
days  after  the  verdict  of  the  jury,  if 
the  action  was  tried  by  a  jury,  or  two 
days  after  notice  in  writing,  of  the 
decision  of  the  court  or  referee,  if  the 
action  was  tried  without  a  juiT,  file 
with  the  clerk  and  serve  upon  the  ad- 
verse party,  his  motion  for  a  new 
trial,"  etc. 

No  previous  notice  of  such  mo* 
tion  is  prescribed.  In  Boarman  v. 
Hinckley,  17  Wash.  126,  49  Pac.  226, 
it  was  contended  that  notice  was  a 
prerequisite  and  that  none  had  been 
given,  and  the  court  seemed  to  recog- 
nize the  correctness  of  the  contention. 
*The  first  contention  of  appellant  is 
that  no  notice  of  intention  to  move 
for  a  new  trial  was  filed  within  two 
days  after  the  rendition  of  the  ver- 
dict, as  required  by  statute;  but  the 
motion  itself,  specifying  the  grounds 
assigned  for  a  new  trial  was  filed  and 
served   on  the   defendant  within  the 

time  required  by  statute The 

motion  for  a  new  trial  filed  by  plain- 
tiff in  this  case  fully  advised  the  de- 
fendant of  plaintiff's  intention  to 
move  for  a  new  trial  and  specified 
the  grounds.  The  motion  itself  here 
fulfills  the  f unctiona  of  the  notice  re- 
quired by  statute." 

Wyoming:  Section  4603,  Compiled 
Statutes,  is  identical  with  the  Okla- 
homa provision,  above  quoted;  as  is 
also  section  4605,  with  reference  to 
the  Oklahoma  provision  for  a  new 
trial  after  the  adjournment  of  the 
term,  by  petition  and  summons.  No 
specific  requirement  for  a  notice  of 
intention  is  made.  Section  4446  con- 
tains provisions  for  notices  in  general. 

The  changes  of  the  California  pro- 
vision, in  themselves  suggestive  of  the 
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move,  etc.  Whether  a  specification  of  the  time  and  place  at  which 
the  motion  is  to  be  made  would  vitiate  the  notice,  if  proper  objec- 
tions to  it  were  taken,  has  not  been  decided.  Such  a  specification 
might  lead  to  awkward  complications;  for,  in  practice,  the  com- 
pletion of  the  moving  papers  depends  upon  so  man;  contingencies 


■tate  of  the  law  ia  other  states,  whieb, 
in  nuLDj  cases,  copied  the  exUtiag  law 
of  the  older  state  into  theii  first  codes, 
have  been  numerous.  The  provision 
ol  the  act  of  1650  was  as  follows: 
"The  party  who  believes  himself  ag- 
grieved by  the  judjnodt  against  bim 
mar,  within  four  judicial  dajs  after 
■ueh  judgment  has  been  rendered, 
praj  for  a  Dew  trial,  which  must  be 
granted  if  there  be  good  ground  there- 
for." Laws  of  185U,  p.  451,  see.  252, 
Tlie  act  of  18S1  provided  that  "the 
party  intending  to  move  for  a  new 
trial  shall  give  notice  of  the  same 
witbin  two  days  after  the  trial." 
Laws  of  18S1,  p,  81,  sec.  105.  In 
ISfl  an  amendment  was  made  which 
created  a  distinction  between  trials  bj 
jury  and  trials  without  a  jurj,  and 
provided  that  when  an  action  was 
tried  without  a  jury  the  notice  of  in- 
'.ention  should  be  given  "witbin  tan 
days  after  receiving  written  notice  of 
the  filing  of  the  findings  ot  the  judge 
or  the  report  of  the  referee.  Laws 
of  1S61,  p.  590,  sec.  ISS.  In  1863 
the  section  was  amended  so  as  to 
provide  that  the  notice  of  intention 
should  be  eiven  "when  the  action  haa 
been  tried  oy  the  court,  or  by  a  com- 
missioner or  a  referee,  within  ten  days 
after  receiviDg  written  notice  of  the 
filing  of  the  findings  of  the  judge  or 
the  report  of  the  commissioner  or 
referee."  Laws  of  13B3,  p.  643,  see. 
105.  In  net  this  section  was 
amended  so  as  to  provide  that  the 
notice  of  intention  should  be  given  aa 
foUows:  "  .  .  .  .  When  the  action 
has  been  tried  by  the  court,  or  by  a 
commissioner  or  referee,  within  ten 
days  after  receiving  written  notice  of 
the  rendering  of  the  decision  of  the 
judge,  or  of  the  Sling  of  the  report 
of  the  commissioner  or  referee." 
Laws  1863-64,  p.  246,  sec.  195.  In 
IS 66  tbe  section  was  amended  so  as 
to  adapt  it  to  the  system  of  implied 
fiadinfTB.  then  introduced,  and  as 
amended,    provided    that    tbe    party 


should  give  notice  of  his  intention  ■■ 
follows;  "  .  .  ,  ,  When  tried  by  a 
commissioner,  referee,  or  by  the  eoort, 
within  ten  days  aftn  receiving  writ- 
ten notice  of  the  filing  of  the  findings 
of  the  commissioner,  referee,  or  court, 
when  written  findings  are  fiJed  by  tbe 
court,  or  of  the  rendering  of  the  de- 
cision of  the  court  when  no  fin  dings 
are  filed;  provided,  the  decision  Be 
rendered  in  open  court,  and  if  ren- 
dered at  vacation,  then  within  ten 
days  after  receiving  written  notice  of 
the  filing  thereof;  and  when  amend- 
ments are  filed  to  remedy  defects  in 
tbe  finding^  within  ten  days  after 
receiving  written  notice  of  tbe  filing 
of  such  amendments."  Laws  of 
1865-66,  p,  845,  sec.  195.  ThU  lan- 
guage was  not  changed  until  the 
adoption  of  the  Code  of  Civil  Proce- 
dure. Aa  first  enacted  the  code  pro- 
vided that  the  notice  of  inteution 
should  be  given  "within  thirty  days 
after  the  deeinon  or  Tordiet."  Seetion 
659,  Code  of  Civil  Procedure.  By  the 
amendment  which  took  effect  July  1, 
1874,  the  provision  was  amended  ao 
as  to  read,  "Tbe  party  intending  to 
move  for  a  new  trial,  most  within  ten 
days  after  the  verdict  of  the  Jnry, 
if  the  action  were  tried  by  a  jurjr,  «r 
after  notice  of  tbe  decision  of  tbe 
court  or  referee,  if  tbe  action  were 
tried  without  a  jury,  file  with  the 
clerk,  and  serve  Dptin  the  adverse 
party,  a  notice  of  his  intention,"  etc 
Thus  it  remained  without  ehsinge 
until  1907,  when  it  was  amended  so 
as  to  read  as  above  quoted.     During 

this  time,  i.  e.,  from  1874  to  1»07, 
tbe  various  statea  which  took  their 
procedure  from  California  adopted 
their  civil  practice  statutes,  with  the 
exception  of  Nevada,  whose  Practice 
Act  was  adopted  in  1868  (Statutes  of 
1868,  p.  196,  sec.  197),  but  not  Imn 
the  California  provision  then  ezistiDg 

(Laws  1865-66,  p.  845,  sec.  195;  eee 
above),  but  that  adopted  in  1864, 
which   was   a    very   different   mattoi. 
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that  it  is  impossible  to  state  in  Hdvance  the  date  at  which  they  will 
be  completed.  If  they  should  not  be  completed  by  the  time  desig- 
nated in  the  notice  of  intention,  the  motion  might  lapse.  If,  on  the 
other  hand,  the  moving  party  is  to  be  allowed  to  designate  a  time 
snflSeiently  remote  to  allow  for  all  possible  delays  in  the  prepara- 
tion of  the  papers  on  which  the  motion  is  to  be  made,  there  can  be 
no  logical  reason  why  he  may  not  designate  a  time  so  extremely 
remote  as  to  defeat  the  provision  which  requires  the  motion  to  be 
brought  on  for  a  hearing  ''at  the  earliest  practicable  period"  after 
the  completion  of  the  moving  papers.  Whether  its  specification 
would  vitiate  the  notice  (proper  objections  being  reserved),  or 
whether  this  would  depend  upon  the  reasonableness  of  the  time 
designated,  cannot  be  satisfactorily  answered  in  the  absence  of  a  de- 
cision upon  the  point.  Certainly,  if  an  unreasonable  time  should  be 
designated,  objections  to  the  notice,  properly  taken,^  would  have  to 
be  sustained.  Where,  however,  the  motion  ia  made  upon  the  minutes 
of  the  court,"  it  is  heard  before  the  preparation  of  the  moving 
papers,  strictly  so  called,  and  in  such  a  case  the  inconvenience  above 


See  Elder  t.  Frerert,  18  Ner.  278,  3 
Pae,  237. 

The  requirement  as  to  filing  is 
omitted  from  the  following:  Section 
7065,  Bevised  Codes  of  North 
BakoU;  section  303,  Code  of  Civil 
Proeednre  of  South  Dakota. 

No  specific  provision  for  notice 
of  intention  is  made  in  Arizona,  and 
the  general  provirion  (section  1568, 
Bevised  Statutes;  section  359, 
Courts)  merely  provides  for  service 
in  the  manner  prescribed  for  the 
service  of  original  writs. 

Section  3292,  Cutting's  Compiled 
Laws  of  Nevada,  section  197,  Civil 
Practice,  provides  as  follows:  "The 
party  intending  to  move  for  a  new 
trial  shall  give  notice  of  the  same, 
as  foUowB." 

No  specific  provision  for  a  notice 
of  intention  is  made  in  New  Mexico ; 
but  section  2685,  subsection  98,  Com- 
piled Laws,  provides  that  when  a 
notice  of  motion  is  necessary,  it 
most  be  served. 

In  Oregon,  provision  is  made  for 
filing  the  motion.  See  sections  175 
and  176,  Lord's  Oregon  Laws. 

No  specific  provision  for  a  notice 
of  intention  u  made  in  Wyoming,  but 


notices  of  motions  in  general  require 
service  only.  See  section  4446  et  seq.. 
Compiled  Statutes. 

f  The  objection  should  be  taken  at 
the  time  of  the  service  of  the  notice; 
but  it  may  be  taken  either  at  the  set- 
tlement of  the  statement,  or  bill,  or 
at  the  hearing  of  the  motion,  unless 
it  be  waived.  See  sections  14  and  15, 
po8t,  and  compare  section  146,  post. 
Unless  taken  at  the  time  of  the  ser- 
vice of  the  notice,  the  objection  may 
be  lost  through  implied  waiver.  Thus, 
the  proposal  of  amendments  without 
reserving  the  objection  has  been  held 
to  be  a  waiver  thereof.  See  Hook  v. 
HaU,  68  Cal.  22,  8  Pac.  596,  and 
Heine  v.  Treadwell,  72  Cal.  217,  13 
Pac.  503.  Also  see  sections  14  and 
15,  post.  Amendments  should  there- 
fore be  expressly  stated,  or  be  accom- 
panied with  a  statement,  that  they 
are  proposed  without  prejudice  to  ob- 
jections to  the  notice.  See  section 
146,  post.  Such  reservations  amount 
to  nothing,  however,  in  the  absence 
of  a  proper  showing  thereof  in  the 
record.  Hook  v.  Hall,  supra;  and  see 
Gray  v.  Nunan,  63  Cal.  220. 

s  The  old  Practice  Act  contained 
no  provision  authorizing  the  motion 


§12 


THE  NOTICE  OF  INTENTION. 


64 


pointed  out  would  not  arise.  And,  as  if  in  recognition  of  this,  the 
statute  speaks  of  the  notice,  where  the  motion  is  made  upon  the 
minutes  of  the  court,  as  a  ''notice  of  motion,"  instead  of  a  notice  of 
intention.* 

The  Notice  must  be  in  Writing. — The  profession  seem  at  one  time 
to  have  entertained  some  doubt  in  regard  to  this.  Before  the  code 
the  language  of  the  statute  was  simply  that  the  party  should  ''give 
notice''  of  his  intention,**  etc.,  without  providing  how  the  notice 
was  to  be  given.^® 

All  doubt  upon  the  question  was  done  away  with,  however,  by 
the  Code  of  Civil  Procedure ;  for,  not  only  does  it  contain  a  general 
provision  that  all  notices  must  be  in  writing/^  but  the  section  in 
relation  to  this  particular  notice  provides  that  the  party  intending 


to  be  made  on  the  minutes  of  the 
court.  That  feature  was  added  by 
the   code  amendments  of  1874. 

It  is  also  to  be  noted  that  the  provi- 
sion requiring  the  motion  to  be  heard 
at  the  earliest  practicable  time  after 
the  notice  applies  exclusively  to  a  mo- 
tion made  upon  the  minutes  of  the 
court. 

9  Section  659.  subdivision  4,  Cali- 
fornia Code  of  Civil  Procedure. 

te  Section  3292,  Cutting's  Com- 
piled Statutes  (section  197,  CivU 
Practice),  provides  that  "the  party 
intending  to  move  for  a  new  trial 
shaU  give  notice,''  etc.  In  all  other 
Pacific  Coast  states,  however,  the 
"giving"  of  the  notice  is  no  longer 
provided  for  in  terms. 

10  See  statute  quoted  in  first  part 
of  this  section.  In  Borland  v.  Thorn- 
ton, 12  Cal.  440,  with  reference  to  a 
notice  of  motion  to  dissolve  an  injunc- 
tion, the  supreme  court  said:  "Ver- 
bal notice,  it  is  true,  is  not  such  notice 
as  the  statute  requires.  When  the 
statute  speaks  of  notice  it  means 
written  notice,  or  notice  in  open 
court,  of  which  a  minute  is  made  by 
the  clerk."  In  a  subsequent  case 
(Bear  River  Co.  v.  Boles,  24  Cal.  359, 
4  Morr.  Min.  Rep.  592),  the  counsel 
(probably  having  in  mind  the  fore- 
going language)  gave  notice  of  his 
intention  to  move  for  a  new  trial  in 
open  court.  The  supreme  court  said 
that  whether  such  a  notice  could  be 
given  in  that  manner  was  doubtful; 
but  that,  assuming  that  it  could,  the 


notice  in  question  was  insufficient  be- 
cause the  entry  in  the  minutes  did 
not  show  that  the  opposite  counsel  was 
present.  In  Plateau  v.  Lubeck,  24 
Cal.  364,  the  court  took  occasion  to 
doubt  the  dictum  in  Borland  v.  Tliom- 
ton,  above  quoted,  and  said:  "That 
a  motion  in  legal  proceedings  should 
be  in  writing  we  deem  essential  to  the 
protection  of  the  rights  of  the  party 
to  be  affected  by  it.  Any  other  prac- 
tice would  in  manv  instances  be  at- 
tended with  mischievous  results,  and 
hence  should  be  discountenanced." 

11  Section  1010,  California  Code  of 
C^vil  Procedure.  The  old  Practice 
Act  did  not  contain  this  proyision. 
Look  at  sections  517,  519.  See.  also, 
as  to  necessity  of  written  notice  of 
decision,  the  same  principle  being  also 
applicable  there,  Biagi  y.  Howes,  66 
Cal.  469,  6  Pac.  100;  Porni  v.  YoelL 
99  Cal.  173,  33  Pac.  887;  MaUory  ▼. 
See,  129  Cal.  356,  61  Pac.  1123; 
Elder  v.  Court,  136  Cal.  364,  68  Pac 
1022 ;  EsUte  of  Richards,  154  CaL  478, 
98  Pac.  528 ;  and  see  section  19,  post, 
note  7.  As  to  the  practice  in  criminai 
cases  see  Page  v.  Superior  Court,  122 
Cal.  209,  54  Pac.  730.  Similar  provi- 
sions in  other  states  are  to  be  found  as 
follows :  Sections  372, 873,  Mills'  Anno- 
tated Code  of  Civil  Procedure  of  Colo- 
rado; sections  7145  and  7146,  Revised 
Codes  of  Montana  (sections  1830  and 
1831,  Code  of  Civil  Piroeedure) ;  sec- 
tions 7330  and  7331,  Revised  Codes 
of  North  Dakota;  sections  538  and 
539,  Lord's  Oregon  Laws;  sections  552 
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to  move  for  a  new  trial  shall ' '  file  with  the  clerk  and  serve  upon  the 
adyeise  party  a  notice  of  his  intention/'  etc.^' 

The  ordinary  form  of  notice  states  simply  that  the  party  ''in- 
tends to  move"  the  court  to  vacate  and  set  aside  the  verdict  or 
other  decision,  as  the  case  may  be,  and  grant  a  new  trial  of  the 
action;  and  that  the  motion  will  be  made  upon  certain  specified 
groonds,  and  upon  certain  specified  papers.  It  seems  that  it  is  not 
necessary  that  the  notice  should  state  that  the  motion  will  be  to 
have  the  verdict  or  other  decision  "vacated,"  for  the  vacation  of 
the  decision  is  a  necessary  consequence  of  granting  a  new  trial  ;^* 
and  therefore,  a  notice  stating  that  the  party  intends  to  move  the 
court  to  grant  a  new  trial  of  the  action,  etc.,  would  be  sufficient ; 
but  it  is  always  better  to  follow  the  language  of  the  statute.  * 

The  notice  must  state  the  grounds  upon  which  the  motion  will 
be  made/^ — ^generally,  in  every  case  except  where  the  motion  is  to 
be  made  upon  the  minutes  of  the  court,  and  generally  and  spe- 
cifically in  that  case,^' — and  it  must  specify  the  papers  upon  which 
the  motion  is  to  be  made.^*    Otherwise  it  cannot  be  considered. 


and  553,  Compiled  Laws  of  South 
Dakota;  sections  3330,  3331,  Compiled 
Laws  of  Utah;  sections  244  and  245, 
Rem.  ft  Bal.  Codes  (sections  4888  and 
4889,  Bal.  Code),  Washington;  section 
4446,  Compiled  Statutes  of  Wyominf . 

In  other  states,  while  no  speeinc 
provision  is  made  for  written  notices, 
the  necessity  therefor  may  be  said 
to  be  implied.  See  section  1568,  Re- 
vised Statutes  of  Arizona  (section 
359,  Courts),  provides  for  the  ser- 
vice of  notices  in  the  manner  pre- 
Mribed.  for  the  service  of  original 
writs;  which  would  seem  to  contem- 
plate notices  in  writing  alone.  Sec- 
tions 4882,  4889  et  seq..  Revised 
Codes  of  Idaho,  would  seem  to  imply 
notices  in  writing  alone.  And  the 
ttme  may  be  said  of  section  3588 
(section  493,  Civil  Practice)  and  sec- 
tion 3590  (section  495,  Civil  Prac- 
tice) et  seq.y  Cutting's  Compiled  Laws 
of  Nevada,  which  are  practically  in 
the  same  language.  See,  also,  to  same 
effect,  section  2685,  subsection  101, 
Compiled  Laws  of  Mexico. 

/f  Section  659,  CaUfomia  Code  of 
Civil  Procedure. 

"Bander  t.  Tyrrel,  59  Cal.  99; 
t]8o  Eimple  t.  ConwBj,  69  GaL  71, 
HtwTrial-^ 


10  Pae.  189;  Heinlen  t.  Heilbron, 
71  Cal.  557,  12  Pac.  673;  Locke  v. 
Moulton,  96  Cal.  21,  30  Pac.  957; 
and  compare  Sawyer  t.  Sargent,  65 
Cal.  259,  3  Pac.  872,  and  O'CQnnell 
▼.  Main  etc.  Co.,  90  CaL  515,  27  Pac. 
873. 

14  See  section  23,  post, 

1*  See  section  23,  post, 

le  Section  659,  California  Code  of 
Civil  Procedure.  The  old  Practice  Act 
did  not  contain  this  provision.  Under 
the  code  a  notice  of  intention  which 
does  not  specify  the  papers  upon  which 
the  motion  is  to  be  made  is  defective. 
Fabian  v.  Callahan,  56  Cal.  159. 
The  result  of  such  failure  is  a  denial 
of  consideration  of  the  motion. 
Hughes  V.  Alsip,  112  Cal.  587,  44  Pac. 
1027.  The  defect,  however,  would  be 
waived  by  participation  in  the  prep- 
aration of  the  papers  without  reserv- 
ing an  objection,  as  in  the  case  of  a 
failure  to  serve  the  notice  in  time. 
See  note  7,  supra.  But  this  remark 
has  been  held  not  to  apply  in  the 
case  of  bills  of  exceptions,  though  the 
cogency  of  the  reason  given  must  be 
questioned.    See  section  14,  post. 
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The  notice  should  be  addressed  to  the  attorney  of  the  sacoesBf  ol 
party." 

§  13.  Signature  of  the  Notice  of  Intention. — The  code  has  pre- 
scribed the  manner  in  which  a  defendant  may  appear,^  and  has 
designated  the  persons  upon  whom  papers  shall  be  served ; '  but  it 
contains  no  express  provision  as  to  who  shall  sign  the  various  papers 
In  a  cause.  It  provides,  however,  that  '-'an  attorney  and  counselor 
shall  have  authority  (1)  to  bind  his  client  in  any  of  the  steps  of  an 
action  or  proceeding  by  his  agreement  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  and  not  otherwise.'"  Probably  the 
power  of  the  attorney  of  record  to  sign  the  various  papers  in  an 
action  is  derived  from  this  provision.  That  the  attorney  of  record 
has  such  power  is  well  settled  ;^  but  no  attorney  other  than  the  at- 
torney of  record  has  it.  This  has  been  held  in  a  number  of  de- 
cisions.*  So  long  as  a  party  has  an  attorney  of  record,  the  signature 


« 


IT  It  is  not  necessary  to  address  the 
notice  to  the  clerk,  but  manj  prac- 
titioners do  so.  As  to  notices  of  ap- 
peals, see  section  207,  post.  See  sec- 
tions 1010  and  1011,  California  Code 
of  Civil  Procedure,  as  to  contents  and 
service  of  notices  in  general.  Note  11, 
supra.  See  Cook  t.  Sudden,  M  Cal. 
443,  29  Pac.  949,  where  the  notice  was 
served  on  the  attorneys  for  all  the 
plaintiffs,  but  the  name  of  one  of  the 

Plaintiffs  was  inadvertently  omitted 
rom  the  caption.  The  notice  was 
nevertheless  held  sufficient. 

1  Section  1014,  California  Code  of 
Civil  Procedure.  The  codes  of  other 
states  contain  similar  provisions. 

«  Sections  1010-1015,  California 
Code  of  Civil  Procedure.  See  note  11, 
section  12,  ante. 

8  Section  283,  California  Code  of 
Civil  Procedure.  The  language  of 
this  section,  with  slight  variations  in 
some  instances,  is  to  be  found  in  most 
of  the  other  states:  section  3998, 
Revised  Codes  of  Idaho;  section  6389, 
Revised  Codes  of  Montana  (section 
398,  Code  of  Civil  Procedure) ;  sec- 
tion 2621,  Cutting's  Compiled  Laws 
of  Nevada  (section  10,  act  of  Octo- 
ber 31,  1861);  section  502,  Revised 
Codes  of  North  Dakota;  section  1083, 
Lord's  Oregon  Laws;  section  130, 
Rem.  &  Bal.  Codes  (section  4766,  Bal. 
Code)  dt  Washington. 


Section  1309,  Revised  Statutes  of 
Arizona  (section  100,  Courts),  author- 
izes a  party  to  appear  and  prosecute 
or  defend  in  person  or  by  attorney; 
section  1339  (section  130)  makes  pro- 
vision  as  to  acceptance  of  service  in 
writing,  and  the  filing  thereof  with  the 
papers,  and  section  1340  (section  131) 
has  to  do  with  appearance  in  general. 

Section  104,  Code  of  Civil  Pro- 
cedure of  South  Dakota,  confers  upon 
the  attorney  the  right  to  sign  the  sum- 
mons. 

«  As  to  notices  of  appeal,  see  Dam- 
reU  V.  Board  of  Supen-isors  San 
Joaquin  Co.,  40  Cal.  154,  and  section 
208,  post. 

s  See  Hobbs  v.  Duff,  43  CaL  485, 
where  there  were  several  defendants, 
Mr.  G.  F.  Sharp  being  the  attorney 
of  record  of  the  defendant  Duff,  and 
the  notice  was  signed  by  "G.  F.  Sb 
W.  H.  Sharp,  attorneys  for  the  de- 
fendants," neither  of  whom  was  at- 
torney of  record  for  any  of  the 
defendants  except  Duff.  The  notice 
was  held  to  be  of  no  avail  as  to  any 
defendant  except  Duff. 

Also  Prescott  v.  Salthouse,  53  Cal. 
221,  where  the  notice  was  signed  by 
an  attorney  who  had  been  associated 
with  the  attorney  of  record  by  an 
order  to  that  effect,  the  attorney  of 
record  not  thereafter  appearing  in  the 
case.    The    notice    was    held    insuffi- 
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of  such  attorney  is  a  necessity  to  every  paper  which  may  require  to 
be  signed ;  and  the  court  will  decline  to  recognize  any  other  attor- 
ney, for  this  purpose,  as  the  professional  representative  of  such 
par^,  in  the  place  and  stead  of  such  attorney  of  record,  in  the  ab- 
sence of  a  regular  substitution,  made  in  the  prescribed  form.*  Nor 
will  the  court  recognize  the  party  himself,  for  the  purpose  of  sign- 
ing the  notice  in  pro.  per.,  so  long  as  the  record  diows  that  he  is 
represented  by  an  attorney/ 


dent,  the  eonrt  bolcling  that  the  aet 
of  "associating"  an  attorney  in  a 
eanaa  was  not  an  act  recognized  by 
the  code,  and  that  it  was  not  such  a 
"sabetitution"  as  the  eode  required  in 
Each  a  ease. 

See,  also,  Jones  t.  Spears,  56  Cal. 
163,  and  Livermore  ▼.  Webb,  56  Cal. 
489.  Also  Whittle  v.  Benner,  55  Cal. 
395.  In  these  cases  it  appeared  that 
the  notice  waa  authorized,  bnt  was  not 
signed  bj  the  attorney  of  record,  no 
formal  substitution  having  been  or- 
dered.   See,   also,   cases  cited  below. 

«  See  section  284,  Galifomia  Code 
of  CitH  Procedure.  There  is  no  ques- 
tion as  to  the  right  of  a  client  to 
ehange  his  attorney  wheneyer  he  sees 
fit,  but  it  must  be  done  in  accordance 
with  the  provision  of  the  code,  and 
after  appropriate  notice  to  the  adverse 
party,  who  is  entitled  to  constant  in- 
formation as  to  the  identity  of  the 
party  upon  whom  notices  may  be  law- 
fully served,  and  who  may  lawfully  aet 
for  his  adversary  in  whatever  steps 
may  be  taken.  See  Gage  v.  Atwater, 
136  CaL  170,  68  Pac.  5S1,  and  cases 
there  cited.  Corresponding  provisions 
in  other  states  are  to  be  found  as  fol- 
lows: section  3999,  Kevised  Codes  of 
Idaho;  section  6390,  Revised  Codes  of 
Montana  (section  399,  Code  of  Civil 
Procedure) ;  section  2622,  Cutting's 
Compiled  Laws  of  Nevada;  section 
1086,  Lord's  Oregon  Laws;  section 
133,  Bern.  &  Bal.  (section  4769,  Bal.) 
Washington  Codes. 

In  some  states  provision  is  made 
for  requiring  an  attorney,  upon  mo- 
tion of  either  party,  and  upon  a  show- 
ing of  reasonable  grounds  therefor, 
to  produce  or  prove  his  authority; 
and  when  such  a  motion  is  presented, 
the  attorney  whose  authority  is  thus 
questioned  must  comply  therewith,  and 
until  he  does  so  he  may  not  continue 


to  represent  hh  client.  See  sections 
410,  411  and  412,  Revised  Statutes  of 
Arizona;  section  503,  Revised  Codes 
of  Morth  Dakota;  sections  1084  and 
1085,  Lord's  Oregon  Laws;  sections 
131  and  132,  Rem.  &  Bal.  (sections 
4767  and  4768,  Bal.)  Washington 
Codes;  section  977,  Compiled  Stat- 
utes of  Wyoming. 

The  following  cases  illustrate  the 
rules  of  practice  here  involved:  Curtis 
V.  Richards,  4  Idaho,  434,  95  Am.  St. 
Rep.  134,  40  Pac.  57;  Lydon  v.  Piper, 
5  Idaho,  541,  51  Pac.  101;  State  v. 
Court,  30  Mont.  8,  75  Pac.  516;  Pay- 
ette V.  Willis,  23  Wash.  299,  63  Pac. 
254;  Belle  etc.  Co.  v.  Kemp,  27  Wash. 
Ill,  67  Pac.  580;  Schulteis  v.  Nash, 
27  Wash.  250,  67  Pac.  707;  FarweU 
T.  Oolman,  35  Wash.  308,  77  Pac.  379. 

1  See  Wylie  v.  Sierra  Gold  Co.,  120 
Cal.  485,  52  Pac.  809;  Crescent  Canal 
Co.  T.  Montgomery,  124  Cal.  134,  56 
Pac.  797;  Boca  etc.  Co.  v.  Superior 
Coiirt,  150  CaL  153,  88  Pac.  718. 

In  Estate  of  Richards,  154  Cal. 
478,  98  Pac.  528,  a  service  of  notice 
upon  the  party  instead  of  upon  the 
attorney  was  held  ineffectual.  See, 
also.  Commissioners  v.  Younger,  29 
Cal.  147,  87  Am.  Dec.  164,  where  the 
court,   by   Sanderson,   C.   J.,   said: 

"A  party  to  an  action  may  appear 
in  his  own  proper  person  or  by  at- 
torney, but  he  cannot  do  both.  If  he 
appears  by  attorney,  he  must  be 
heard  through  him,  and  it  is  indis- 
pensable to  the  decorum  of  the  court 
and  the  due  and  orderly  conduct  of 
the  cause  that  such  attorney  shall 
have  the  management  and  control  of 
the  action,  and  his  acts  go  unques- 
tioned by  anyone  except  the  party 
whom  he  represents.  So  long  as  he 
remains  attorney  of  record  the  court 
cannot  recognize  any  other  as  having 
the  management  of  the  case.    If  the 
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The  attorney  who  appears  at  the  inception  of  the  cause  is  the  at- 
torney of  record,  and  he  will  continue  as  such,  and  be  recognized 
by  the  court,  until  expressly  removed  or  replaced  by  the  substitu- 
tion of  another  in  the  manner  prescribed  by  law.^  This  is  the 
universal  rule  applicable  to  all  legal  notices  alike,  and  no  distinction 
has  ever  been  made  in  this  respect  between  notices  of  intention  and 
the  various  other  notices  which  mark  the  .consecutive  steps  of  the 
litigation.* 

Where  a  litigant  is  represented  by  a  firm  of  attorneys,  it  would 
seem  that  the  signature  of  the  firm  is  necessary;^®  but  it  is  clear 
that  a  single  member  of  the  firm  is  sufficient  in  court  at  the  hearing 
of  the  motion.^^ 


party,  for  any  eause,  becomes  dissatis- 
fied with  his  attorney,  the  law  points 
out  a  remedy.  He  may  move  for 
leave  to  change  his  attorney,  as  pro- 
vided in  section  9  of  the  act  concern- 
ing attorneys  and  counselors.  Until 
that  has  been  done,  the  client  cannot 
assume  control  of  the  case.  While 
there  is  an  attorney  of  record,  no 
stipulation  as  to  the  conduct  or  dis- 
posal of  the  action  should  be  enter- 
tained by  the  court  unless  the  same 
is  signed  or  assented  to  by  the  at- 
torney. Such  a  rule  is  not  only  in- 
dispensable to  the  orderly  conduct  of 
the  cause,  but  it  is  likewise  a  safe- 
guard to  the  client  against  the  in- 
trigues of  his  adversary.'' 

Upon  the  authority  of  this  case  it 
vnts  held  in  Mott  v.  Foster,  45  Cal. 
72,  that  a  party  having  an  attorney 
of  record  could  not  sign  a  stipulation 
extending  the  time  to  file  a  state- 
ment on  motion  for  new  trial,  even 
though  the  attorney  was  out  of  the 
county  at  the  time.  See  section  147, 
post. 

See,  also,  Merritt  v.  Campbell,  47 
Cal.  542.  Also  Thielman  v.  Superior 
Court,  95  Cal.  224,  30  Pac.  193. 

8  See  Woodbury  v.  Nevada  etc.  Co., 
120  Cal.  367,  52  Pac.  650.  And  see 
note  6,  supra. 

See,  also,  McMahon  v.  Thomas,  114 
Cal.  588,  46  Pac.  732,  where  objec- 
tion was  raised  to  the  signature  of  the 
notice  of  intention,  as  being  that  of 
an  attorney  who  had  not  been  regu- 
larly substituted  in  accordance  with 
the  code  provision.  The  appellant 
contended  that  having  failed  to  ob- 


ject at  the  time  of  the  appearance  of 
the  attorney  of  record  in  the  lower 
court,  it  was  too  late  to  raise  the 
point  afterward.  The  court  thought 
differently,  however,  and  held  that 
there  must  be  a  substitution  in  the 
manner  prescribed  by  section  284, 
Code  of  Civil  Procedure.  This  de- 
cision had  the  effect  of  overruling  the 
earlier  case  of  Sowden  y.  Idaho  etc 
Co.,  55  Cal.  443,  2  Morr.  Min.  Bep. 
199. 

9  It  is  true  th»  supreme  court  in 
the  early  case  of  McDonald  ▼.  Mc- 
Conkey,  54  Oetl.  143,  suggested  that 
inasmuch  as  an  appeal  is  to  be  re- 
garded as  a  new  proceeding  in  the 
course  of  the  litigation,  the  notice 
might  be  signed  by  an  attorney  other 
than  the  attorney  of  record  in  the 
lower  court.  This  was  merely  a  dic- 
tum of  the  court,  however,  and  al- 
though seemingly  reiterated  in  a 
later  case  (Buell  v.  Buell,  92  Cal. 
393,  28  Pac.  443),  is  to  be  regarded 
as  doubtful  in  principle.  The  lan- 
guage of  the  Buell  case,  where  the 
motion  was  one  to  recall  an  execution, 
was  even  stronger  than  the  earlier  one. 
"The  motion  was  a  new  and  original 
proceeding,  as  much  so  as  would  have 
been  an  action  to  review  an  order  of 
the  court  directing  the  issue  of  the 
writ,  and  the  respondent  had  full 
power  to  employ  such  attorneys  as  he 
might  choose  to  conduct  it." 

10  Prescott  v.  Salthouse,  53  Cal. 
221. 

11  Bomine  v.  Cralle,  80  CaL  626,  22 
Pac.  296. 
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§  14  There  miut  be  a  Valid  Notice  of  Intention,  If  It  be  not 
Waived — ^The  several  prox>osition8  of  this  section  will  be  con- 
sidered separately: 

1.  There  must  he  a  Valid  Notice  of  Intention. — ^As  above  stated, 
the  notice  of  intention  is  the  initiation  and  foundation  of  the  pro- 
ceedings to  obtain  a  new  trial.^  If  there  be  no  notice  of  intention, 
or  an  invalid  one,  and  the  defect  be  not  waived,  a  new  trial  cannot 
be  granted.  In  Flateau  v.  Lnbeck  *•  no  notice  at  all  was  given. 
The  supreme  court  affirmed  the  order  refusing  a  new  trial,  saying: 
"There  is  nothing  in  the  transcript  from  which  it  can  be  inferred 
that  the  defendant  or  his  counsel  had  any  notice  of  the  motion  for  a 
new  trial,  or  that  he  or  they  appeared  or  participated  in  the  argu- 
ment of  the  motion." 

So  in  Wright  v.  Snowball  *  there  was  no  notice  at  all.  The  order 
denying  the  motion  was  affirmed,  the  court  saying:  "It  nowhere 
appears  that  a  notice  of  intention  to  move  for  a  new  trial  was  given 
by  the  appellant  or  waived  by  the  respondent,  by  appearance  to  the 
motion  or  in  any  other  manner,  and  it  is  objected,  and  we  think 
well  objected,  by  the  respondent,  that  in  the  absence  of  such  a 
notice  or  waiver,  the  order  denying  a  new  trial  cannot  be  reviewed 
here." 

So  in  Wittenbrock  v.  Bellmer,'  which  was  an  action  to  foreclose  a 
mortgage,  judgment  was  rendered  in  favor  of  the  plaintiff  against 
the  defendant  Bellmer,  and  in  favor  of  one  Kleinsorge,  against 
whom  the  defendant  Bellmer  had  filed  a  cross-complaint.  The 
notice  of  intention  given  by  Bellmer  was  addressed  to  "the  plain- 
tiff and  his  attorneys,"  and  was  not  served  upon  Eleinsorge;  held, 
that  an  order  granting  defendant  a  new  trial  as  to  Kleinsorge  must 
be  reversed,  "on  the  ground  that  he  was  not  made  a  party  to  the 
motion."  In  Bear  River  v.  Boles,*  the  party  attempted  to  give  his 
notice  of  intention  in  open  court.    The  supreme  court  held  that, 


1  See  section  12,  ante.  In  Elides 
▼.  Trowbridge,  143  Cal.  25,  76  Pac. 
714,  with  respect  to  the  necessity  for 
a  Dotiee,  the  court  said:  ".  .  .  .  The 
only  power  conferred  upon  the  court 
to  Tseate  and  set  aside  a  verdict  of 
its  own  motion  is  that  found  in  the 
above-quoted  section.  (See.  062,  C. 
C.  P.)  In  all  other  eases  it  must  be 
made  upon  notice  served  upon  the  ad- 
verse party  within  ten  days  after 
TBTdict" 


And  see  Gardner  v.  Stare,  135  Cal. 
118,  67  Pac.  5,  and  Estate  of  Dough- 
erty, 139  Cal.  14,  72  Pac.  357. 

i«  24  Cal.  364. 

2  45   Cal.   654. 

a  57  Cal.  12.  And  see  Johnson  ▼. 
Phenix  etc.  Co.,  152  Cal.  196,  92  Pac. 
182,  and  Niles  v.  Gonzalez,  155  CaL 
359,  100  Pac.  1080,  for  similar  de- 
cisions in  similar  cases. 

4  24  CaL  354. 
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even  if  the  notice  could  be  given  in  that  way,  it  was  necessary  that 
the  minutes  should  show  that  the  adverse  party  was  present ;  and 
as  the  minutes  did  not  show  this,  the  order  granting  a  new  trial 
was  reversed.  So  in  Martin  v.  Matfield,'  where  the  ground  stated 
in  the  notice  of  intention  was  insufficiency  of  the  evidence  to  sus- 
tain the  judgment,  the  court  held  the  notice  bad  on  the  ground  that 
it  should  have  been  directed  at  the  decision,  and  reversed  the  order 
granting  a  new  trial. 

So  where  the  notice  stated  that  the  grounds  of  the  motion  were 
insuflBciency  of  the  evidence  to  support  the  judgment,"  and  that 
the  judgment  is  against  law,"  it  was  held  fatally  defective,  inas- 
much as  neither  of  the  grounds  stated  was  a  ground  for  a  new 
trial.»* 

So  the  notice  should  not  be  directed  to  the  judgment  instead  of 
the  decision,  and  a  notice  of  intention  to  move  the  court  to  vacate 
and  set  aside  the  judgment  has  been  held  ineffectual.*^ 


t( 


It 


B  49  Cal.  42.  See,  also,  Sawyer  y. 
Sargent,  65  Cal.  259,  3  Pac.  872; 
Little  V.  Jacks,  67  Oal.  165,  7  Pac. 
449. 

6a  Mazkewitz  v.  Pimentel,  83  Cal. 
450,  23  Pac.  527.  See,  also,  Falkner 
V.  Hendy,  107  Cal.  49,  40  Pac.  21, 
386. 

But  "insufficiencj  of  the  evidence 
herein  to  support  or  justify  the  find- 
ings of  the  court"  is  sufficient.  Bos- 
ton Tunnel  Co.  ▼.  McKenzie,  67  Cal. 
485,  8  Pac  22. 

ftb  See  Little  v.  Jacks,  67  Cal.  165, 
7  Pac.  449 ;  but  see  O'Connell  v.  Main 
etc.  Co.,  90  Cal.  515,  27  Pac.  373, 
where  a  notice  that  defendant  "in- 
tends to  and  will  move  this  court  to 
set  aside  the  decision  and  judgment 
heretofore  rendered,  entered  and  made 
in  said  cause,^'  etc.,  no  specific  mo- 
tion for  a  new  trial  being  made,  al- 
though the  grounds  stated  were 
"insSfficiency  of  the  evidence,  errors 
in  law,  and  newly  discovered  evi- 
dence," was  held  sufficient,  partly  be- 
cause of  a  waiver  by  stipulation 
extending  time  to  prepare  and  pro- 
pose a  statement ;  but  partly,  also,  be- 
cause it  was  thought  that  the  meaning 
to  move  for  a  new  trial  was  clearly 
apparent  from  the  fact  that  granting 
a  new  trial  was  the  sole  method  within 
the  power  of  the  court  of  setting  aside 


the  decision  on  the  ground  of  insuffi- 
ciency of  the  evidence,  or  newly  dis- 
covered evidence.  See,  also,  Locke  v. 
Moulton,  96  Cal.  21,  30  Pac.  957, 
where  a  notice  in  the  following  lan- 
guage, "You  will  tske  notice  that  the 
defendants,  and  each  of  them,  intends 
to  move  the  court  to  set  aside  and 
vacate  the  judgment  rendered  and  en- 
tered herein,  and  grant  a  new  trial  in 
this  case  upon,"  etc.,  was  held  suffi- 
cient, all  that  portion  of  the  notice 
with  reference  to  setting  aside  and 
vacating  the  judgment  l^ing  treated 
as  surplusage.  From  which  it  appears 
that  while  the  principle  of  the  earlier 
cases,  as  Martin  v.  Matfield,  Sawyer 
V.  Sargent,  and  Little  v.  Jacks,  has 
not  been  disturbed,  and  a  notice  di- 
rected exclusively  to  the  judgment,  in- 
stead of  to  the  findings  or  decision, 
would  doubtless  be  held  radically  de- 
fective, yet  there  is  a  manifest  tend- 
ency to  construe  the  notice  with 
somewhat  more  of  liberality  than 
formerly,  and  allow  a  notice  to  pass 
muster  if  it  can  possibly  be  deter- 
mined therefrom  that  its  purpose  was 
to  give  notice  for  a  new  trial,  and 
that  this  purpose  was  expressed  with 
sufficient  clearness  to  exclude  there- 
from any  possibility  that  the  adverse 
party  has  been  misled. 
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So  where  the  notice  stated  that  the  motion  would  be  made  upon 
the  minates  of  the  court,  and  upon  the  grounds,  among  others,  of 
errors  of  law  occurring  at  the  trial,  and  duly  excepted  to,  but  failed 
to  specify  the  particular  errors  relied  upon,  it  was  held  radically 
defective.** 

So  where  the  notice  failed  to  specify  the  papers  upon  which  the 
motion  would  be  made,  the  motion  was  denied  for  want  of  a  valid 
notice  of  intention."^ 

So  if  the  notice  be  given  before  the  verdict  or  decision  is  ren- 
dered, it  is  invalid,  and  a  new  trial  motion  will  be  denied.*  So  if 
the  notice  be  not  given  within  the  time  prescribed  by  law,  it  is  in- 
valid, and  a  new  trial  cannot  be  granted  upon  it,  if  proper  objec- 
tions be  reserved.^  Nor  can  a  defective  notice  be  amended  after 
the  expiration  of  the  time  prescribed  for  giving  it;  for  to  permit 
an  amendment  under  such  conditions  would  be,  in  effect,  to  extend 
tEe  time  to  give  the  notice,  and  this  the  court  has  not  the  power  to 
do.'* 

So,  if  the  notice  be  not  signed  by  the  proper  person,  it  is  insuffi- 
cient.* Or  if  it  be  not  filed,  the  motion  cannot  be  considered,  and  if 
the  judge  persists  in  hearing  it,  prohibition  will  issue  to  prevent 
him  from  doing  so.** 

2.  But  the  Notice  of  Intention  may  he  Waived. — Thus  in  Will* 
iams  V.  Gregory,*  it  was  held  that  proposing  a  "counter-statement" 
(by  which  was  probably  meant  amendments  to  a  proposed  state- 
ment) amounted  to  a  waiver  of  the  notice,  the  court  saying: 
''There  is  in  the  record  no  evidence  of  any  notice  of  intention 
to  move  for  a  new  trial ;  but  we  think  this  irregularity  was  waived 
by  filing  the  counter-statement.  The  object  of  the  notice  was 
accomplished  without  it."  So  in  Frost  v.  Meetz,*®  it  was  held 
that  proposing  amendments  to  the  proposed  statement  would 
amomit  to  a  waiver  of  the  notice  of  intention,  and  the  court  said : 


*«  We^l  y.  Sonoma  etc.  Co.,  69  Cal. 
202, 10  Pae.  510 ;  Buckley  ▼.  Althorf , 
86  CftL  643,  25  Pae.  134;  Neale  y. 
I>epot  Bj.  Co.,  94  Cal.  425,  29  Pae. 
964;  Packer  y.  Doray,  98  Cal  315,  33 
Pfte.  118;  Salisbury  y.  Burr,  114  Cal. 
^1,  46  Pae.  270;  and  see  section  23, 
post, 

M  Hnglies  y.  Alsip,  112  Cal  587,  44 
Pae.  1027. 

'  Bee  seetion  1,  ante;  and  also  Ma^ 
^oner  t.  Caperton,  15  Cal.  313. 

^  See  section  17,  pott. 


T*  Coonej  y.  Furlong,  66  Cal.  520, 

6  Pae.  388 ;  Little  y.  Jaeks,  67  Cal.  165, 

7  Pae.  449;  Paeker  v.  Doray,  98  Cal. 
315,  33  Pae.  118;  and  see  section  21, 
post.  Also  State  y.  Mason,  18  Mont. 
362,  45  Pae.  557;  Blue  Creek  etc.  Co. 
y.  Anderson,  35  Utah,  61,  99  Pae.  444. 

8  See  section  13,  ante, 

8*  See  White  y.  Superior  Court,  72 
Cal.  475,  14  Pae.  87;  and  see  Oregg 
y.  Garrett,  18  Mont.  10,  31  Pae.  721. 

•  9  Cal.  76. 

10  52  Cal.  664. 


§14 


THB  NOnCB  OF  INTENTION* 


72 


"It  is  now  contended  by  the  respondent  that  the  right  to  move 
for  a  new  trial  in  the  court  below  had  been  lost  by  a  failure  to 
give  the  required  preliminary  notice  of  intention  to  move  for 
such  new  trial;  but  we  think  this  objection  is  not  open  to  the 
respondent.  The  statement  as  settled  sets  forth  that  the  defend- 
ant had  given  the  notice,  'and  the  defendant  Meetz  having  given 
notice  of  his  intention  to  move  for  a  new  trial,'  etc.;  and  by  this 
will  be  intended  a  notice  given  in  due  time  and  form.  Nor  is  the 
position  of  the  respondent  upon  this  point  aided  by  a  resort  to 
the  affidavits  found  in  the  printed  transcript  on  file  here;  for  if 
those  afSdavits  be  taken  to  be  part  of  the  record  on  this  appeal, 
there  is  found  the  uncontradicted  allegation  by  the  counsel  for 
appellant  that  the  respondent  appeared  at  the  settlement  of  the 
statement,  proposed  amendments  thereto,  and  did  not  then  allege 
the  want  of  proper  notice  of  intention  to  move  for  a  new  trial, 
nor  object  to  the  settlement  of  the  statement  on  that  ground.'* 

Proposing  amendments  to  the  proposed  statement  without  re- 
serving objections  is  a  common  way  in  .which  the  want  of  a  valid 
notice  of  intention  is  waived.^^  In  the  cases  first  above  cited,*** 
the  language  used  seems  to  imply  that  appearance  at  and  partici- 
pation in  the  argument  of  the  motion  would  amount  to  such 
waiver.  But  this  cannot.be  the  case,  for  the  appearance  at  the 
hearing  may  have  been  for  the  sole  purpose  of  insisting  upon  the 
want  of  a  sufiScient  notice  as  a  reason  for  denying  the  motion,  and 
the  whole  argument  of  counsel  may  have  been  directed  to  that 


11  In  the  case  of  Hughes  ▼.  Alsip, 
112  Cal.  587,  44  Pac.  1027,  the  su- 
preme court  seems  to  have  held  that 
the  doctrine  of  waiver  from  failure 
to  reserve  objections  when  proposing 
amendments  to  statements  did  not 
apply  in  the  case  of  bills  of  excep- 
tions. This  distinction  was  placed 
upon  the  ground  that  a  defective  no- 
tice would  affect  the  right  of  the 
moving  party  to  have  a  bill  of  ex- 
ceptions •  on  appeal  from  the  judg- 
ment; but  he  might  abandon  his 
motion  for  a  new  trial  and  use  the 
settled  bill  on  appeal  from  the  judg- 
ment; and  the  respondent  would 
have  the  right  to  assume  that  such 
was  his  purpose,  in  the  face  of  the 
want  of  a  valid  notice  of  intention. 

If  this  is  the  correct  construction 
of  the  language  of  the  decision,  this 


case  is  believed  to  stand  alone  upon 
the  point  involved.  It  does  not  ap- 
pear to  have  been  cited  or  referred 
to  in  that  connection  in  any  subse- 
quent ease;  nor  does  the  distinction 
itself  appear  to  have  afterward  been 
regarded;  whereas  the  doctrine  has 
been  often  applied  in  the  case  of 
bills  of  exceptions  as  well  as  in 
statements,  as  late  even  as  Mendo- 
cino Co.  v.  Peters,  2  Cal.  App.  24,  82 
Pac.  1122. 

If  its  correctness  is  conceded,  then 
the  whole  fabric  of  the  doctrine  of 
waiver,  and  presumptive  waiver,  as 
outlined  in  the  text,  must  be  deemed 
to  have  disappeared. 

lift  Flateau  v.  Lubeck,  24  Cal.  364; 
Wright  V.  Snowball,  45  Cal.  654; 
and  see  B.  B.  ft  A.  W.  v.  Boles,  24 
Cal.  364. 
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pdnt;  and  as  the  code  makes  no  provision  for  bringing  up  the 
aigmnent  of  counsel,  no  presumption  should  be  founded  upon  its 
alKcnce.  It  has  been  held  that  it  would  not  be  presumed,  from 
the  mere  fact  that  a  statement  or  affidavits  were  filed,  that  a  notice 
was  given,  or  that  it  was  waived.^' 

Proposing  amendments  without  reserving  objections  is  not  the 
only  way  in  which  waiver  may  be  accomplished.  It  may  be  pre- 
snmed  from  various  facts.  Thus  in  Millard  v.  Hathaway,^** 
where  there  was  a  recital  in  the  order  denying  the  motion  to  the 
effect  that  the  motion  was  submitted  upon  certain  statements  and 
affidavits,  by  consent  of  the  parties,  the  court  held  that  such  re- 
cital was  inconsistent  with  an  objection  that  the  statement  was 
invalidated  for  want  of  a  notice  of  intention.  So  in  Gray  v. 
Nnnan  ^^  there  was  a  stipulation  extending  the  time  to  serve  the 
statement  on  motion  for  new  trial.  Defendant's  attorney,  when 
it  was  served,  acknowledged  receipt  thereof,  reserving  the  right 
to  object  that  the  statement  was  not  served  in  time,  but  at  no  time 
objected  to  the  settlement  on  the  ground  that  proper  notice  of 
intention  had  not  been  given.  The  supreme  court  said:  ''The 
court  below,  in  denying  the  motion,  does  not  appear  to  have  pro- 
eeeded  upon  the  supposed  want  of  notice  of  intention,  but  upon 
the  determination  of  the  questions  presented  by  the  motion  itself. 
We  must  presume,  therefore,  that  the  court  below  found  that 
proper  notice  was  given,  or  that  defendant  had  waived  the  objec- 
tion/' 

So  in  Christy  v.  Spring  Valley  Water  C!o.***  no  objection  that 
the  notice  was  not  in  time  was  made  either  at  the  settlement  of 
the  statement  or  at  the  hearing  of  the  motion.  ''The  motion  was 
contested  and  submitted  for  decision  without  objecting  or  reserv- 
ing any  right  to  object  that  the  notice  of  motion  was  not  made 
or  given  according  to  law.  Such  being  the  case,  the  attorney  for 
the  corporation  defendant  waived  any  supposable  irregularity  in 


^*  Bominguez  ▼.  Mascotti,  74  Cal. 
269,*  15  Pac.  773. 

»**  27  Cal.  119. 

^^  63  Cal.  220.  The  opening  sen- 
tence of  this  quotation  contains  a 
very  important  suggestion;  for,  if 
tile  record  had  contained  no  intima- 
tion as  to  whether  the  order  of  the 
trial  fonrt  was  based  upon  want  of 
jurisdiction,  or  upon  want  of  merits, 
the  supreme  court  must  necessarily 


have  affirmed  it.  Such  action  would 
have  been  responsive  to  the  well- 
settled  rule  of  legal  presumption 
which  is  always  invoked  to  sustain 
the  action  of  the  trial  court  where 
the  record  fails  to  show  upon  what 
such  action  was  based,  and  every 
material  circumstance  in  connection 
therewith. 
120  68  Oal.  73,  8  Pae.  849. 
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the  notice  of  the  motion  of  which  he  now  in  this  court  for  the 
first  time  seeks  to  avail  himself.'*    So  in  Schieflfery  v.  Tapia"'' 
it  was  held  that  an  objection  that  a  notice  of  intention  was  not 
served  or  filed  in  time  is  waived  if  there  is  nothing  in  the  state- 
ment to  show  that  the  attorney  for  the  respondent  objected  to 
the  service  of  the  notice  on  admitting  service  of  it  or  of  the  state- 
ment, or  at  the  settlement  of  the  statement.    So  in  Hegard  y. 
California  Ins.  Co.^**  it  was  held  that  an  objection  that  the  notice 
of  intention  was  not  served  and  filed  within  the  time  prescribed 
by  law  would  not  be  considered  on  appeal  when  no  such  objec- 
tion was  raised  either  at  the  settlement  of  the  bill  of  exceptions 
(upon  which  the  motion  for  new  trial  was  made)  or  at  the  hear- 
ing of  the  motion.    So  in  Hibernia  etc.  Soc.  v.  Moore,^"  where 
the  notice  of  intention  stated  that  the  motion  would  be  made  upon 
afSdavits  as  to  certain  grounds,  and  upon  a  statement  as  to  others 
and  no  affidavit  was  filed,  but  a  statement  was  prepared,  settled 
and  certified  in   form,   and  on  this  statement  the  motion   was 
heard  and  decided,  without  objection,  it  was  held  that  whatever 
irregularity  there  may  have  been  in  the  proceedings  was  viraived, 
and  an  objection,  based  upon  the  failure  of  the  moving  party  to 
perfect  his  motion  as  outlined  in  his  notice  of  intention,  could  not 
be  taken  for  the  first  time  on  appeal.    So  in  Mendocino  Co.  v. 
Peters,"*  where  no  objection  to  failure  to  serve  in  time  was  made 
when  the  notice  was  served,  or  when  the  bill  was  settled,  it  was 
held  that  such  objection  was  waived;  and  in  the  same  case  there 
was  a  stipulation  that  the  bill,  which  recited  that  the  notice  was 
served  in  due  time,  be  settled  **as  a  correct  bill  of  exceptions," 
and  it  was  held  that  it  was  too  late  for  respondent  to  urge  the 
objection  that  the  notice  was  not  served  in  time. 

This  decision  suggests  a  distinct  method  of  waiver — ^by  stipula- 
tion.   There  can  be  no  question  as  to  the  privilege  of  a  party 


iM  68  Cal.  184,  8  Pac.  878. 

i2«  72  Cal.  535,  14  Pac.  180,  359. 

i2f  68  Cal.  156,  8  Pac.  824.  It  is 
to  be  noted  with  reference  to  this 
case  that  while  there  is  no  question 
as  to  the  correctness  of  the  applica- 
tion of  principle,  the  moving  partj 
has  the  unquestioned  right  to  perfect 
his  motion  upon  any  one  or  other  of 
the  papers  designated  in  his  notice, 
while  abandoning  the  others.  Duncan 
V.  Timos-Mirror  Co.,  120  Cal.  402,  52 
Pac  652.    Also  Hart  v.  KimbaU.  72 


Cal.  283,  13  Pac.  852,  and  Pereira  v. 
City  Savings  Bank,  128  Cal.  45,  60 
Pac.  524.  % 

12c  2  Cal.  App.  24,  82  Pac  1122. 
This  and  the  citations  which  immedi- 
ately precede  it  are  intended  merely 
to  illustrate  the  general  rule  that  a 
notice  of  intention  may  be  waived  by 
other  conduct  than  the  proposing  of 
amendments  without  re8er>'ing  the  ob- 
jection that  a  valid  no  ties  was  not 
given. 
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to  stipulate  away  his  right  to  have  a  valid  notice  of  intention.**** 
"Anyone  may  waive  the  advantage  of  a  law  intended  solely  for 
his  benefit.''***  But  "evidence  of  a  waiver  which  deprives  a 
party  of  a  positive  right  should  be  of  such  positive  and  conclusive 
character  as  to  leave  no  rational  doubt."**'  Evidence  of  this 
description  need  not  depend  upon  an  express  stipulation,  as  the 
above  citations  clearly  show.  If  this  is  true,  waiver  may  there- 
fore be  said  to  result,  or  may  be  presumed,  from  stipulations  not 
pointed  directly  at  the  notice  itself.  A  stipulation  which  is  in- 
consistent with  the  want  of  a  valid  notice,  or  whose  utility 
depends  upon  the  existence,  either  actual  or  presumed,  of  a  prop- 
erly framed,  signed,  served  and  filed  notice  of  intention,  may  be 
as  positive  and  conclusive  as  one  pointed  directly  at  the  notice. 
Thus  a  stipulation  to  extend  the  time  to  prepare  and  propose, 
or  serve,  a  statement,  has  been  held  to  be,  in  eflFect,  a  waiver  of 
notice,  or  a  waiver  of  objections  to  a  defective  notice.**"*  So  a 
stipulation  that  the  statement  was  full  and  correct  was  also  held 
to  be  such  waiver,  the  presumption  being,  in  the  opinion  of  the 
court,  that  notice  was  either  given  or  waived.**"  So  the  following 
stipulation  was  held  to  give  ample  ground  for  the  presumption 
that  a  valid  notice  of  intention  had  been  either  given  or  waived : 
"It  is  hereby  stipulated  by  and  between  the  attorneys  for  the 
plaintiffiB  and  the  defendants  in  the  above-entitled  action,  that  the 
foregoing  statement  hereto  annexed  is  a  true  and  correct  state- 
ment on  motion  for  a  new  trial.  That  upon  said  statement  the 
said  court  did,  on  the  first  day  of  September,  1863,  overrule  the 
plaintiff's  motion  for  a  new  trial,  and  refuse  to  grant  the  said 
plaintiffs  a  new  trial  in  said  action,  to  which  ruling  the  said  plain- 
tiffs then  and  there  excepted.  And  it  is  hereby  further  stipulated 
that  the  judgment-roll,  orders,  and  instructions  given  and  refused 
by  the  court,  the  aforesaid  statement  on  motion  for  new  trial 
and  this  stipulation  is  a  true  and  correct  statement  on  appeal  to 


^^  8ee  Hobbs  t.  Daff,  43  Cal.  485; 
Gray  ▼.  Nnnan,  63  Cal.  220;  Patrick 
▼.  Morse,  64  Cal.  462,  2  Pac.  49; 
Brichman  v.  Boss,  67  Cal.  601,  8  Pac. 
316;  Schieflfery  v.  Tapia,  68  Cal.  184, 
8  Pac,  878;  Oartis  v.  Superior  Court, 
70  OaL  390,  11  Pac.  652;  Simpson  ▼. 
Bndd,  91  CaL  488,  27  Pac.  758 ;  and 
Ke  other  eases  cited  in  this  section. 


i>k  See  section  3513,  California 
Civil  Code.  And  see  Mallory  v.  See, 
129  Cal.  356,  61  Pac.  1123. 

121  Forni  v.  Yoell,  99  Cal.  173,  33 
Pac.  887.  And  see  Mallory  ▼.  See, 
129  Cal.  356,  61  Pac.  1123. 

12m  O'Connell  v.  Main  etc.  Co.,  90 
Oal.  515,  27  Pac.  373. 

i2n  CockriU  v.  HaU,  76  CaL  192,  18 
Pae.  318. 
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the  snpreme  coart,  and  may  be  used  as  sncli  mthont  farther 
certificate  or  identification.'"* 

3.  Practice  Where  No  VaHd  Notice  of  Intention  has  been  Oiven. 
Where  no  valid  notice  of  intention  h&a  been  given,  the  proper 
course  for  the  party  opposing  the  motion,  to  avoid  presumptive 
waiver  of  the  defect,  is  to  reserve  the  same  when  acknowledging 
service-  There  is,  however,  a  practical  reason  why  sach  a  reaerva- 
tion  should  not  be  relied  upon  to  the  extent  of  omitting  a  second 
reservation,  at  a  time  when  a  record  thereof  can  be  depended  upon. 
The  notice  of  intention  is  not,  as  will  hereafter  more  particularly 
appear,"  a  oecesaary  part  of  the  record  on  appeal,  and  unless  a 
second  reservation  of  the  objection  is  made,  it  may  happen  that 
the  record  of  the  first  may  not  be  available  on  appeal.*** 

However  this  may  be,  no  amendments  should  be  proposed  with- 
out reserving  the  objection. 

If  the  objection  ia  not  reserved,  or  amendments  are  proposed 
and  the  record  ia  sQent  as  to  the  defects  in  the  notice,  such  de- 
fects are  held  to  be  waived.  If,  on  the  other  hand,  the  objec- 
tion is  reserved,  the  proposal  of  amendments  does  not  operate  as 
a  waiver  thereof,**  They  may,  when  so  reserved,  be  pressed  when 
the  statement  is  presented  for  settlement,  as  a  reason  why  the 
judge  should  not  settle  the  same;  and  they  may  be  urged  at  the 
hearing  of  the  motion  in  the  court  below,  and  in  the  appellate 
court,  on  appeal  from  the  order  granting  or  denying  the  motion. 
If  no  amendments  are  proposed,  the  adverse  party  can  hardly  be 
said  to  have  participated  in  the  preparation  of  the  statement,  and 
there  is  no  overpowering  necessity  for  his  appearance  at  and 
participation  in  the  settlement.  If  he  does  not,  he  cannot  be  said 
to  have  had  an  opportunity  to  raise  the  question  as  to  the  validity 
of  the  notice." 


iip  Oodcbaus  t.  Mulford,  26  C»l. 
316,  85  Am.  Dec  178. 

"  Bee  note  i  to  seetion  151,  and 
aeetion  1S8,  post. 

it>  The  duI;  record  of  the  reserTa- 
tian  of  tbe  objection  nben  made  at 
the  service  of  tbe  notice  is  tbe  indorse- 
ment to  tbat  effect  on  the  notice;  and 
tbe  appellant  may  not  embodj  the 
notiire  in  hie  record  on  appeal. 

i»  See  Quivey  v.  Oambert,  32  Cal. 
309;  Cottle  r.  Leitch,  43  CaL  320; 
Hobbs  T.  Duff,  43  Cal.  485. 

IB  See  cases  cited  above,  some  of 
which  seem  to  go  to  the  extent  of 


holding  that  nnlesi  tbe  objection  ii 
preaented  at  tbe  settlement  of  the 
itatement  it  will  be  held  too  late  if 
presented  snbseqnentlj.  But  if  no 
amendments  are  presented,  and  the 
part;  is  not  preaent  when  tbe  state- 
ment is  settled,  it  is  obvious  that  then 
ia  no  opportunity  for  the  preaents- 
tion  of  objections  of  an^  sort  until 
the  hearing  of  tbe  motion.  Nevei' 
thelesB,  there  is  aothority  for  the  doc- 
trine that  objections  to  the  atat«meiit 
must  be  olfered  at  the  settlement,  or 
it  will  be  too  late  (see  note  0,  teetiaa 
14S,  foit),  and  this  would  Mem  to  is- 
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If  not  waived  at  the  settlement  the  objection  may,  of  course, 
be  urged  at  the  hearing  of  the  motion.  It  would  seem,  indeed, 
that  the  objection  may  be  urged  at  the  hearing,  even  though  made 
and  overruled  at  the  settlement,  since  such  an  objection  goes 
directly  to  the  jurisdiction  of  the  court  to  grant  the  motion. 
Whether  raised  at  the  settlement  or  not,  if  an  objection  to  the 
notice  of  intention  is  raised  at  the  hearing  of  the  motion,  and 
found  to  be  valid,  and  sustained,  it  is  fatal  to  the  motion.^^ 

If,  when  urged  at  the  settlement  of  the  statement,  the  objec- 
tion should  be  sustained,  it  is  incumbent  upon  the  moving  party 
to  take  the  proper  steps  to  obtain  the  opinion  of  the  appellate 
court  as  to  whether  the  refusal  to  settle  the  statement,  based  upon 
such  objection,  was  proper.  This  is  by  application  for  writ  of 
mandate,  unless  it  is  sought  at  the  same  time  to  obtain  relief,  under 
section  473  of  the  Code  of  Civil  Procedure,  from  the  failure  to 
give  a  valid  notice,  in  which  case  the  remedy  would  be  by  appeal.^* 
The  practice  in  this  regard  is  the  same  as  that  which  obtains 
where  the  proposed  statement  was  not  in  time,  and  other  similar 
objections  to  its  settlement.  Further  consideration  of  it  here  is 
unnecessary."* 

If  the  objection  is  sustained  at  the  hearing  of  the  motion,  and 
the  latter,  for  that  reason,  denied,  it  is  incumbent  upon  the 


elude  objections  to  the  notice,  since, 
Qsleas  there  is  a  valid  notice  of  in- 
tention, the  statement  itself  is  neither 
aathorized  nor  required.  Buckley  y. 
Althorf,  86  CaL  643,  25  Pae.  134. 

^^  The  trial  court  is  precluded 
from  reviewing  and  reversing  its 
former  action  in  settling  the  state- 
ment. Such  settlement  is  conclusive 
npoD  it  not  only  at  the  hearing  of 
the  motion,  but  in  all  subsequent  pro- 
feedings  in  the  case.  This  is  merely 
in  accord  with  the  well-established 
fole  that  no  action  of  a  court  can  be 
^ewed  otherwise  than  in  the  manner 
prescribed  by  statute,  and  no  provi- 
sion has  been  made  for  the  review 
by  the  trial  court  of  its  own  actions 
except  by  new  trial.  Bi^t  the  trial 
court  may  be  called  upon  repeatedly 
^  the  course  of  the  proceedings  in  an 
action  to  rule  upon  the  same  principle 
^t  Uw,  and  no  reason  suggests  itself 
Against  the  urging  of  an  objection  to 
the  jurisdiction  upon  every  occasion 
of  its  exercise,    it  so,  the  court  is 


never  precluded  from  reversing  itself 
whenever  it  rea'iizes  that  it  committed 
error  in  its  former  ruling.  Unlike 
the  court  of  last  resort,  its  rulings 
are  not  subject  to  the  rufe  of  the  law 
of  the  case.  Lawrence  v.  Ballou,  37 
Cal.  518;  De  la  Beckwith  v.  Superior 
Court,  146  Cal.  496,  80  Pac.  717. 
In  these  cases  the  action  of  the  trial 
court  in  ruling  on  demurrers  and 
afterward  reversing  the  same  was  up- 
held. The  court  is  called  upon  to 
determine  its  jurisdiction  both  at  the 
settlement  of  the  statement  and  at  the 
hearing  of  the  motion,  and  while  it 
cannot  set  aside  the  settlement  of  the 
statement  because  of  error  in  ruling 
upon  a  question  of  jurisdiction  arising 
out  of  the  notice  of  intention,  it  may 
reverse  its  ruling  when  the  same  ob- 
jection is  raised  at  the  hearing  of  the 
motion. 

i«  See  section  145,  post. 

10ft  See  chapter  on  "Statement  on 
Motion  for  New  Trial" 
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moving  party  to  prepare  a  bill  of  exceptions,  containing  the  objec- 
tion, the  facts  in  contravention  thereof,  including  a  copy  of  the 
notice  itself,  the  order  of  the  coort,  and  whatever  else  may  be 
required  to  properly  present  his  side  of  the  matter  to  the  higher 
court.  In  the  settlement  of  the  bill,  bis  adversary  may  propose 
whatever  amendmeats  are  required  to  establish  the  objection.'*^ 
In  no  other  way  (except  where  the  motion  is  made  on  the  minutes) 
can  a  proper  record  of  the  transaction  be  prepared  for  the  use  of 
the  appellate  court.  The  statement  is  not  available,  because, 
having  been  engrossed,  certified  and  filed,  it  cannot  now  be 
amended.  The  notice  itself  cannot  be  utilized,  since,  as  above 
stated,  it  is  not  a  part  of  the  record  of  itself,  and  cannot  be  con- 
sidered on  appeal  unless  embodied  in  the  statement  or  a  bill  of 
exceptions,"'  and  then  only  to  meet  an  objection,  either  pre- 
sumptive or  actual,  as  to  its  sufBciency  or  effect.'** 

If  the  objectioQ  is  overruled,  the  process  is  reversed,  and  the 
party  adverse  to  the  motion  must  prepare  the  bill  of  exceptions. 

4.  Effect  of  a  Complete  Silence  »«  the  Record  on  Appeal  at  to 
the  Notice  or  Any  Waiver  Thereof. — Objections  to  the  notice  of  in- 
tention not  made  in  the  trial  court  cannot  be  considered  for  the 
first  time  on  appeal.*^**  But  although  such  objection  cannot  be 
considered  for  the  first  time  on  appeal,  it  may  be  necessary  to 
found  a  presumption  upon  a  silent  record  that  there  was  an  objec- 
tion made,  and  that  it  was  disposed  of  in  such  a  way  as  to  sus- 
tain rather  than  defeat  the  action  of  the  lower  court,  and  in  this 


isfc  Aj  will  hereafter  appear  (aoe 
chapter  on  "Statement  on  Motion  tot 
New  Trial"),  tlie  amendmentE  must 
be  pointed  dirMtlj  fit  tbe  original 
matter  contained  in  the  statement,  and 
new  matter  cannot  be  inoerted,  beering 
Upon  BpeeificatiooB  not  contained  in  the 
paper  as  origiuallf  proposed. 

i«  Hook  T.  Hall,  88  Cal,  22,  8  Pac. 
599;  Qirdner  t.  Beswick,  69  Cal.  112, 
10  Pac.  278;  Heine  *.  Treadwell,  72 
Cal.  217,  13  Pac.  503;  Dominguei  v. 
Mascotti,  74  Cat.  269,  IS  Pac.  773; 
Pico  T.  Cohn,  78  Cal.  384,  20  Pac. 
706;  Gage  v.  Downey,  79  Cal.  140,  31 
Pac.  527,  BBS ;  Monterey  Co.  t.  Cuah- 
ing,  83  Cal.  507,  23  Pac.  700 ;  Richard- 
eon  T.  Eureka,  92  Cal.  64,  28  Pae. 
102;  NjB  T.  MarTSfiUe  etc.  Co.,  97 
Cal.  481,  32  Pac.  530;  Kahn  t.  WU- 
■on,  120  CaL  643,  53  Pac.  24;  WiU> 


iams  V.  Hawlej,  144  Cal.  99,  77  Pse. 
762;  Skinner  t.  Horn,  148  Cal.  62,  79 
Pae.  697;  Great  Western  Co,  t.  Cham- 
bers, 153  Cal.  307,  95  Pac.  ISl.  And 
■ee  note  4,  MCtion  151,  pott. 

led  Southern  Pae.  B.  Co.  t.  SuperioT 
Court,  105  Cat.  S4,  86,  38  Pac  627; 
Kahn  t.  Wilson,  120  Cal.  M3,  53  Pae. 
24;  and  see  Pico  t.  Cohn,  78  Cat  384. 
20  Pac  706;  Blchaidaon  t.  Enicka,  92 
Cal.  64,  28  Pae.  102. 

i8«  See  section  280,  po«t.  And  »ee 
the  eases  cited  in  subdiviaion  S,  npra ; 
and  see  particularly  Brichman  t.  Rom, 
87  Cal.  601,  S  Pac,  316.  QueetioBa 
which  require  to  be  presented  to  the 
appellate  conrt  by  statement  or  bill 
of  exceptions  most  Deceestrihf  be 
raised  in  the  tribunal  whera  the  rec- 
ord U  prepared. 
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waj  the  fact  as  to  whether  a  valid  notice  of  intention  was  really 
giyen  or  waived  in  the  trial  court  may  become  both  an  appropriate 
and  a  necessary  subject  of  inquiry  in  the  appellate  court  without 
haying  in  fact  been  raised  in  the  court  below. 

In  the  case  of  an  appeal  from  an  order  granting  a  new  trial, 
the  burden  is  undoubtedly  upon  the  appellant  to  show  from  the 
record  that  the  court  below  had  no  jurisdiction  to  make  the  order. 
If,  therefore,  the  record  is  silent,  showing  nothing  as  to  the  ex- 
istence or  character  of  the  notice  of  intention,  or  its  service,  or 
a  waiver  of  service,  the  usual  presumptions  which  attend  the 
judgments  of  courts  of  record  will  apply,  and,  in  support  of  the 
Older,  it  will  be  assumed,  as  against  the  appellant,  that  a  proper 
notice  was  given. 

Aa  was  said  in  Eahn  v.  Wilson,^*'  in  reviewing  an  order  grant- 
ing a  new  trial:  "If,  as  a  matter  of  fact,  there  was  no  notice  as 
a  basis  of  the  motion  in  the  court  below,  that  fact  must  be  affirm- 
atively shown  by  the  appellant,  and  he  must  cause  it  to  be  in- 
elnded  in  a  statement  or  proper  bill  of  exceptions.''  Under  this 
roling  it  becomes  incumbent  upon  the  party  resisting  a  motion 
for  a  new  trial,  if  there  is  any  defect  in  the  notice  or  failure  or 
irregularity  in  its  service,  to  insert  the  facts  in  the  proposed  state- 
ment or  bill  of  exceptions,  so  that  he  may  present  the  point  upon 
appeal.  Failing  to  do  this  he  will  be  precluded  from  insisting 
in  the  appellate  court  that  the  order  should  be  reversed  for  want 
of  jurisdiction  in  the  trial  court  to  entertain  the  motion.  And 
see  Hook  v.  Hall ;"«  Patrick  v.  Morse."^ 

The  case  of  an  appeal  from  an  order  denying  a  motion  for  a 
new  trial,  the  record  being  silent  as  to  the  notice,  presents  a 
different  question,  as  to  which  there  has  been  some  want  of  har- 
mony in  the  decisions. 

Of  course,  it  is  not  to  the  interest  of  the  appellant  to. insist  that 
the  trial  court  was  without  jurisdiction  to  pass  on  the  motion, 
because,  if  the  appellate  court  should  so  hold,  the  order  must  be 
affirmed.  The  question  presented,  therefore,  is,  whether  the  burden 
is  on  the  appellant  to  show  that  the  trial  court  had  jurisdiction,  or 
on  the  respondent  to  show  the  reverse,  or,  in  other  words,  whether 
the  presumptions  shall  be  in  favor  of  the  regularity  of  the  pro- 

^•f  120  Cal.  643,  53  Pae.  24.  i«]»  64  GaL  462,  2  Pac.  48. 

^H  68  OaL  22,  8  Pac  596. 
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ceedings  leading  up  to  the  decision  of  the  court  below,  or  against 
auch  regularity. 

As  to  this  the  supreme  court  has  repeatedly  held  that,  the  record 
being  silent,  it  would  hold  the  presumption  to  be  that,  the  lower 
courts  having  settled  the  statement  or  bill  of  exceptions,  entertained 
the  motion,  and  disposed  of  it,  had  acquired  jurisdiction  to  do  so, 
and  that  it  was  not  incumbent  on  the  appellant  to  make  an  affirm- 
ative showing  of  the  fact. 

Thus  in  Gray  v.  Nunan,*^''  an  appeal  from  an  order  refusing  a 
new  trial,  the  record  contained  no  evidence  of  the  service  of  a 
notice  of  intention.  Neither  did  it  show  any  objection  by  the  re- 
spondent to  the  settlement  or  consideration  of  the  statement  on  that 
ground.  The  court,  therefore,  disposed  of  respondent's  objection 
to  the  consideration  of  the  statement,  made  in  the  appellate  court, 
on  the  ground  that  no  notice  of  intention  was  filed  or  served,  by 
invoking  the  presumption  that  the  court  below  had  found  that 
proper  notice  was  given,  or  that  respondent  had  waived  the  ob- 
jection. 

Girdner  v.  Beswick^^*  was  also  an  appeal  from  an  order  of 
refusal,  in  which  the  record  did  not  contain  the  notice  of  intention 
and  the  statement  did  not  recite  the  giving  of  such  notice.  Nor 
did  the  record  show  any  objection  made  in  the  lower  court  by  the 
respondent  to  the  settlement  or  consideration  of  the  statement  on 
the  ground  that  proper  notice  had  not  been  given.  On  this  the 
supreme  court  felt  ''boimd  to  hold,  nothing  appearing  to  the 
contrary,"  that  the  notice  was  in  all  respects  regular,  and  was 
given  in  time.  This  decision  was  expressly  based,  not  upon  any 
waiver  of  notice  by  respondent,  but  upon  the  presumption  arising 
on  the  record,  that  proper  notice  was  given  or  waived,  which  is  a 
very  different  thing. 

In  the  next  case,  Dominguez  v.  Mascotti,^*"'  the  supreme  court 
came  to  an  opposite  conclusion,  holding  that,  on  a  record  which 
omitted  the  notice  of  intention,  and  showed  nothing  as  to  a  waiver 
of  notice,  there  could  be  no  inference  or  presumption  that  such  a 
waiver  occurred,  and  that  the  order  of  refusal  must  therefore  be 
affirmed. 

In  Pico  V.  Cohn,^**^  the  point  came  up  again  on  an  appeal  from 
an  order  of  refusal,  based  on  a  record,  which  said  nothing  as  to  the 
service  of  a  notice  of  intention*    The  court  said : 


i«k  63  Cal.  220. 

lei  69  CaL  112,  10  Pac.  278. 


ie«n  74  Cal.  269,  15  Pac.  773. 
i«n  78  Cal.  384,  20  Pac.  706. 
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"The  question  is  not  a  new  one,  bnt  the  decisions  of  this  conrt 
have  not  distinctly  and  clearly  settled  the  practice  in  this  respect. 

'Tormeiiy  the  notice  was  made  a  part  of  the  record  on  appeal 
by  express  statutory  provision.  But  it  is  not  so  under  the  present 
code.  (Code  Civ.  Proc.,  sec.  670;  Oirdiier  v.  Beswick,  69  Cal.  112, 
10  Pac  278 ;  Dominguez  v.  Mascotti,  74  Cal.  269,  15  Pac.  773.) 

''Nor  is  there  any  provision  of  the  code  requiring  that  such 
notice  shall  be  brought  to  this  court  by  including  it  in  the  state- 
ment, or  in  any  other  maimer.  The  papers  necessary  to  be  brought 
up  are  set  out  in  sections  661  and  952  of  the  Code  of  Civil  Pro- 
cedure, and  the  notice  of  intention  is  not  one  of  them. 

"The  former  statute  having  made  the  notice  of  intention  a  part 
of  the  record,  we  must  assume  that  it  was  omitted  /rom  the  present 
code  with  a  purpose.  Being  omitted  from  the  section  providing 
what  papers  shall  constitute  the  record  on  appeal,  and  no  pro- 
vision being  made  for  bringing  it  >ip  in  any  other  way,  it  is  fair 
to  presume  that  it  was  not  intended  to  require  it  to  be  brought 
to  this  court  at  all.  This  leads  us  to  the  conclusion  that  it  was 
the  legislative  intention  that  the  notice  should  be  the  basis  of  the 
motion  to  be  made  in  the  court  below,  and  that,  upon  the  proper 
statement  being  filed,  and  the  necessary  motion  made  and  passed 
upon  by  the  court  below,  the  notice  has  performed  its  functions, 
and  is  not  a  necessary  part  of  the  record  on  appeal,  or  to  be  pre- 
sented here  in  any  form.  When  the  case  comes  to  us  we  must  look 
to  the  statement  or  bill  of  exceptions,  and  the  specifications  in 
which  the  decision  of  the  court  below  is  not  sustained  by  the  evi- 
dence, and  the  specifications  of  errors  of  law,  as  our  guide  in 
reviewing  the  case,  and  to  these  alone.  If  a  qiiestion  is  presented 
by  such  specifications,  and  is  properly  saved  in  the  statement  or 
bill  of  exceptions,  >this  court  will  look  no  further,  but  must  pre- 
Btune  that  the  question  was  properly  presented  to  the  court  below, 
and  passed  upon  in  its  ruling  upon  the  motion  for  a  new  trial. 

"We  do  not  put  this  upon  the  ground  of  waiver  by  the  opposite 
party,  as  is  done  in  some  of  the  earlier  cases,  but  upon  the  sole 
ground  that  we  must  look  alone  to  the  statement  or  bill  of  ex- 
ceptions for  the  question  to  be  determined,  in  the  absence  of  any 
showing  by  the  respondent  that  no  notice,  or  an  insufficient  one, 
was  given.  Undoubtedly,  the  notice  of  intention  is  necessary,  but 
if  it  has  not  been  given,  or  has  been  given  too  late,  that  must  be 
shown  by  the  respondent  as  against  the  settlement  of  the  statement 

New  Trial — S 
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or  bill  of  exceptions,  or  at  the  time  of  and  in  opposition  to  the 
motion  for  a  new  trial ;  and  If  the  court  below  rules  against  him, 
he  must  cause  the  facts  necessary  to  present  the  question  to  be 
then  Included  in  the  statement  or  a  proper  bill  of  exceptions,  so 
that  this  court  can  determine  whether  a  proper  notice  has  been 
given  or  not. 

"The  specifications  in  the  statement  or  bill  shoold  conform  to 
the  notice  of  intention  to  move  for  a  new  triaL 

"If  they  do  not,  the  opposite  party  should  move  sach  amraid- 
ments  thereto  as  will  remove  therefrom  all  matter  foreign  to  the 
grounds  stuted  in  the  notice,  and  in  settling  the  same  the  oonrt 
below  should  see  that  the  statement  does  not  go  beyond  the  notice, 
either  in  tlie  bo^y  of  it  or  in  the  specifications.  If  this  is  done, 
and  the  statement  or  bill  ia  properly  made  up,  no  injury  can  result 
to  anyone  from  the  failure  to  bring  up  the  notice. 

"It  has  been  held  by  this  court  in  a  number  of  cases  that  it 
must  be  made  to  appear  by  the  statement  that  a  notice  of  intention 
has  been  given,  or  that  the  giving  of  such  notice  has  been  waived. 
(Calderwood  v.  Brooks,  28  Cal.  151;  Wright  v.  Snowball,  45  Cal. 
654;  Dominguez  v.  Mascotti,  74  CaL  269,  15  Pac.  773.) 

"There  may  be  ether  eases  to  the  same  effect.  The  legislature 
has  said,  in  effect,  that  the  notice  need  not  come  to  this  court  as  a 
part  of  the  judgment-roll,  and  has  made  no  provision  for  bringing 
it  here  in  any  other  way.  The  conclusion  that  must  necessarily  be 
drawn  from  this  is,  that  it  was  not  the  intention  that  it  ahould 
come  to  this  court  at  all,  and  we  so  hold. 

"The  cases  cited  above,  and  all  others  laying  down  a  rule  of 
practice,  under  the  code  as  it  now  stands,  in  conflict  with  the 
practice  as  above  stated,  are  overruled." 

The  rationale  of  this  decision,  which  may  be  looked  upon  as  the 
leading  case  in  this  state  upon  the  point  discussed,  is  evidently 
that,  in  dealing  with  a  motion  for  a  new  trial,  the  trial  court  per- 
forms not  one  but  several  judicial  acts.  It  not  only  determines 
the  motion,  but,  preliminarily  to  ita  action  in  that  regard,  it  settles 
and  forms  the  record  upon  which  the  motion  shall  be  presented, 
and,  in  doin^;  the  latter,  it  must,  and  does,  decide  that  it  has  juris- 
diction, by  reason  of  the  regularity  of  the  initial  steps  taken  by 
the  moving  party,  to  settle  the  statement  or  bill  of  exceptions,  to 
hear  the  motion,  and  to  dispose  of  it  on  its  merits.  In  settling  the 
statement  or  bill  the  court  aasumes  and  exercises  jurisdiction.    If, 
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therefore,  the  record  in  the  appellate  court  shows  nothing  more 
than  a  settled  statement  or  bill,  the  presumption  that  the  notice 
was  duly  given  or  waived  is  a  presumption  in  support  of  the  juris- 
diction of  the  lower  court  to  settle  the  statement  or  bill  and  to 
proceed  to  a  final  determination  of  the  motion.  And  upon  this 
fotsumption,  in  support  of  the  action  of  the  trial  court,  the  ap- 
pellant is  entitled  to  rely.  It  is  for  the  resi>ondent  to  rebut  it,  if 
he  can,  by  a  proper  showing  to  that  effect  in  the  record  itself. 

The  Pico  case  has  been  followed  in  Af&erbach  v.  McGovern,^*^ 
Gage  V.  Downey,**'  Scott  v.  Wood,***  Richardson  v.  City  of 
Eureka,**'  Nippert  v.  Wameke,**^  Reclamation  Dist.  v.  Thisby,*** 
Schneider  v.  Market  St.  Ry.  Co.**^ 

The  authority  of  the  cases  here  considered  h^s  been  somewhat 
shaken  by  the  decision  in  Niles  v.  Gonzalez.**^  In  that  case  the 
plaintiff  recovered  a  judgment  against  two  persons,  Gonzalez  and 
Tarr.  Gonzalez  appealed  from  an  order  refusing  his  motion  for  a 
new  trial.  The  respondent  contended  that  the  order  should  be 
affirmed  on  the  ground  that  Tarr  was  an  adverse  party  to  the 
motion  in  the  court  below,  and  there  was  no  showing  in  the  record 
of  the  service  upon  her  of  the  notice  of  intention,  or  anything  in 
the  record  to  indicate  that  she  participated  in  the  motion.  There 
was  nothing  in  the  record  to  show  that  Tarr  was  a  party  to  the 
motion  for  a  new  trial,  that  she  took  any  part  in  the  hearing,  or 
that  she  was  served  with  notice  of  intention.  The  notice  of  in- 
tention was  not  incorporated  in  the  transcript  (152  Cal.  96,  92 
Pac.  74).  The  court  held  that  Tarr  was  a  necessary  party  to  the 
motion  for  a  new  trial,  and  then  went  on  to  say : 

''In  the  absence  of  an  afSrmative  showing  that  Mrs.  Tarr  was 
either  a  moving  party  or  was  served  with  notice,  should  not  this 
court  presume  that  the  superigr  court  did  not  have  jurisdiction  to 
grant  the  motion  for  a  new  trial,  and  that  said  motion  was  there^ 
fore  properly  denied  t 

''On  appeal  all  intendments  are  in  favor  of  the  regularity  of  the 
action  of  the  tidal  court.  Error  will  never  be  presumed,  and  the 
burden  is  upon  the  appellant  to  show  that  it  exists.  (Cutting 
Fruit  Packing  Co.  v.  Canty,  141  Cal.  692,  (75  Pac.  564) ;  Mc- 
Lennan V.  Wilcox,  126  Cal.  51,  (58  Pac.  305).)     There  is  nothing 


!••  79  Cal.  268,  21  Pac.  837. 
i«p  79  Cal.  140,  21  Pac.  527,  855. 
»«Q  81  Cal.  398,  22  Pac.  871. 
ur  92  CaL  64,  28  Pac.  102. 


!«■  128  Cal.  501,  61  Pac.  96,  270. 
i«t  131  Cal.  572,  63  Pac.  918. 
iflv  134  Cal.  482,  66  Pac.  734. 
lOT  155  Cal.  359,  100  Pac.  1080. 
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in  the  record  to  show  that  Mrs.  Tarr  was  a  party  to  the  motion  for 
a  new  trial,  that  she  took  any  part  in  the  hearing  of  said  motion, 
or  that  she  was  served  with  notice  of  intention  to  move  for  a  new 
trial.  Her  answer  was  separate  from  that  of  the  defendants 
Gonzalez ;  she  was  represented  by  her  own  attorney ;  and  the  state- 
ment on  motion  for  new  trial  is  signed  by  the  attorney  for  defend- 
ant Liillian  L.  Gonzalez  and  the  attorney  for  the  plaintiff.  The 
order  denying  the  motion  for  a  new  trial  is  as  follows:  'On  this 
cause,  defendants'  motion  for  a  new  trial  is  denied.'  It  is  also 
a  significant  circumstance  that  Mrs.  Tarr's  attorney  does  not  join 
in  the  notice  of  appeal  from  the  order  denying  a  new  trial. 

''It  seems  obvious  that  appellants  have  failed  to  meet  the  burden 
imposed  upon  them,  and  we  are  therefore  bound  to  assume  tl^at  the 
court  below  did  not  acquire  jurisdiction  to  graiit  a  new  trial. ' ' 

Clearly,  the  court  here  decided  that  it  was  incumbent  on  the 
appellant  to  show  by  the  record  that  the  notice  of  intention  was 
served  on  Tarr,  and  that,  as  the  record  was  silent  on  the  point,  it 
was  the  duty  of  the  court  to  assume  that  no  such  service  was  ever 
made.  But  this  was  to  overrule,  and  the  case  does  overrule,  with- 
out mentioning  them,  all  the  previous  cases  in  pari  materia  which 
have  been  hereinabove  cited.  No  distinction  can  be  drawn  between 
the  necessity  to  serve  the  notice  of  intention  on  an  adverse  party, 
who  participates  in  the  hearing  of  the  motion,  and  the  necessity 
to  serve  the  notice  on  an  adverse  party  who  does  not  participate 
in  the  hearing.  Both  services  are  equally  jurisdictional,  and  it  is 
impossible  to  see  why,  if,  in  such  a  condition  of  the  record,  as 
existed  in  the  Pico  case  and  the  other  cases  of  like  tenor  above 
considered,  the  court  should  presume,  in  support  of  the  action  of 
the  court  below  in  settling  the  statement,  proceeding  with  the 
hearing  and  determining  the  motion,  that  the  notice  was  duly 
served,  it  should  refuse  to  indulge  the  same  presumption  in  a  case 
such  as  was  presented  in  Niles  v.  Gonzalez. 

From  the  cases  here  considered  the  following  practical  con- 
clusions may  be  fairly  deduced,  in  view  of  the  varying  relations 
which  the  parties  to  an  action  may  bear  to  the  proceedings  on 
motion  for  a  new  trial  and  on  appeal  from  an  order  disposing  of 
the  motion. 

1st.  The  party  moving  for  a  new  trial  should,  as  a  matter  of 
prudence,  incorporate  his  notice  of  motion  in  the  statement  or  biU 
of  exceptions.    If  he  do  not,  and  the  trial  court  should,  for  any 
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RasoQ,  liold  tbat  his  notice  was  defective,  and  deny  his  motion  on 
that  groimd,  he  may  be  precluded  from  taking  the  question  to  the 
appellate  court.  If  he  inserts  the  notice  in  the  record,  he  will  be 
in  a  position  to  meet  the  requirements  of  the  decision  in  Niles  v. 
Gonzalez,  in  case  he  should  have  to  appeal  from  an  adverse  ruling 
QD  his  motion. 

2d.  The  party  resisting  the  motion  should,  if  he  wishes  to  raise  a 
question  as  to  the  su£Scicncy  of  service  of  the  notice,  insist  on  the 
introduetion  into  the  statement  or  bill  of  the  facts  on  which  his 
objection  is  based*  If  he  succeeds  in  the  trial  court  and  the  motion 
is  denied,  he  will  be  in  a  position,  on  the  appeal,  to  show  that  the 
order  of  refusal  should  be  afSrmed  for  want  of  jurisdiction  in  the 
court  belowJ 


S  15.  The  Notice  of  Intention  must  be  Served  upon  the 
Adverse  Party. — Aa  heretofore  suggested,  the  language  of  the 
old  Practice  Act  was,  that  the  party  must  ''give  notice"  of  his 
intention  to  move  for  a  new  trial.^  This  language  was  held  to 
require  service  of  the  notice  upon  the  adverse  party.'  The  lan- 
guage of  the  code  is  more  specific.  It  provides  that  the  party 
intending  to  move  for  a  new  trial  ''must  ....  file  with  the  derk, 
and  serve  upon  the  adverse  party,"  a  notice,  etc. 


lew  There  are  numeroufl   eases   in 
the  reports  where  the  appellate  court 
has  held  that  the  inference   that  a 
valid  notice  of  intention  was  given,  or 
that  aneh  a  notice  was  waived,  might 
he  founded  upon  statements  in  the 
record  to  that  effect,  or  statements 
inconsistent    with    a    different    view, 
even  though    the    notice    itself   was 
omitted  from  the  record.    In  Frost  v. 
Meetz,  52  Cal.  664,  where  there  was 
aa  objection  that  no  notice  of  inten- 
tion had  been  given,  the  supreme  court 
said:  "The  statement,  as  settled,  sets 
forth  that  the   defendant  had  given 
notice,  'defendant  Meetz  having  given 
notice  of  his  intention  to  move  for 
a  new  trial/   etc.,  and  by  this  wiU 
he  intended  a  notice  given  in  due  time 
and  form."    So  in  Randall  v.  Duff, 
79  CaL  115,   19   Pac.   532,   21   Pac. 
610,  3  L.  B.  A.  754,  it  was  said  that 
the  fact  that  a  vailid  notice  of  in- 
.tention  had  been  given  might  be  in- 
ferred^ from  a   recital   in   the  order 
denying  that  the  motion  was  made 


''upon  the  ground  set  forth  in  defend- 
ants' notice  of  motion."  So  in  B.  nk 
of  Healdsburg  y.  Hitchcock,  76  Cal. 
489,  18  Pac.  648,  where  there  was 
nothing  in  the  record  to  show  whether 
notice  was  given  or  not,  it  was  in- 
ferred that  notice  was  ffiven  from  the 
decision  of  the  court  that  "a  motion 
for  a  new  trial  was  not  the  proper 
remedy,"  the  court  saying:  "If  the 
notice  ....  was  not  given  ....  or 
was  not  in  time,  the  court  might  and 
would  have  denied  the  motion  .... 
on  one  or  the  other  of  such  grounds. 
.  .  .  ."  So  in  Gray  v.  Nunan,  63  Cal. 
220,  the  court's  inference  that  the  no- 
tice had  been  given  or  waived  was 
based  partly  on  the  fact  that  the  court 
below,  in  denying  the  motion,  did  not 
appear  to  have  proceeded  upon  the 
want  of  notice  of  intention,  but  upon 
the  determination  of  the  questions  pre- 
sented by  the  motion  itself. 

1  Laws  of  1851,  p.  81,  sec.  195. 

«  In  the  B.  B.  &  A.  W.  A  M.  Co.  v. 
Boles^  24  CaL  354,  it  was  held  that 
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Failure  to  serve  all  adverse  parties,  whether  plaintijBEs  or  de- 
fendants in  the  original  action,  is  always  fatal,  unless  service  is 
waived.    This  rule  has  been  often  stated.* 

The  ** adverse  party"  referred  to*  is  determined  by  rales 
analogous  to  those  which  govern,  the  service  of  the  notice  of  ap- 
peal.' **  Every  party  whose  interest  in  the  subject  matter  of  the 
motion  is  adverse  to  or  will  be  affected  by  the  granting  of  the 
motion  or  changing  the  former  decision  of  the  court"  is  an  '^ad- 
verse party"  within  the  meaning  of  the  code.  This  is  the  language 
of  the  supreme  court  in  Herriman  v.  Menzies,*  where  it  is  also  said 
that  ''a  failure  to  serve  such  adverse  party  with  a  notice  of  an 
intention  to  move  for  a  new  trial  will  be  attended  with  the  same 
consequences  as  a  failure  to  serve  an  adverse  party  with  a  notice 
of  appeal  from  the  judgment."  Also,  **The  superior  court  can 
have  no  jurisdiction  to  re-examine  an  issue  of  fact  that  it  has  tried, 
and  change  its  decision  thereon,  unless  all  the  parties  to  the  issue 
and  former  decision  are  properly  before  it." 

Not  only  is  the  failure  to  serve  the  notice  fatal  to  the  juris- 
diction of  the  trial  court  to  grant  the  motion,  but  it  is  sufficient 
to  justify  the  appellate  court  in  affirming  an  order  denying  the 
same.  Thus  in  Johnson  v.  Phenix  etc.  Go.,^  it  was  held  that  an 
order  denying  a  motion  for  a  new  trial,  where  the  notice  of  in- 
tention had  not  been  served  upon  the  adverse  party,  must  be 
affirmed,  the  court  saying: 

''  ....  Without  examination  of  the  points  made  on  the  motion 
for  new  trial,  the  order  denying  that  motion  must  be  affirmed,  for 
the  reason  that  the  notice  of  intention  to  move  for  a  new  trial  was 
not  served  upon  the  Bank  of  San  Mateo  County." 


1    I 

\ 


even  if  notice  could  be  given  in  open 
court,  it  was  necessary  that  the 
minutes  should  show  that  the  adverse 
party  was  present.  See,  also,  Flateau 
V.  Lubeck,  24  Cal.  364;  Calderwood  v. 
Brooks,  28  Cal.  151;  and  look  at  Wit- 
tenbrock  v.  Bellmer,  57  Cal.  12. 

«  See  Wittenbrock  v.  Bellmer,  62 
Cal.  558;  Perkins  v.  Wakeham,  86 
Cal.  580,  21  Am.  St.  Rep.  67,  25  Pac. 
51;  Herriman  v.  Menzies,  115  Cal. 
16,  56  Am.  St.  Rep.  82,  44  Pac.  660, 
46  Pac.  730,  35  L.  B.  A.  318;  United 
States  V.  Crooks,  116  Cal.  43,  47  Pac. 
870;  McCloud  v.  Hewlett,  135  Cal. 
861,  67  Pac.  333;  Johnson  v.  Phenix 
ete.   Co.,   146   CaL    1,   80  Pac.    719; 


S.  C,  152  Cal.  196,  92  Pae.  182 ;  BeH 
y.  San  Francisco  Savings  Union,  153 
Cal.  64,  92  Pac.  225;  Niles  ▼.  Gon- 
zalez, 152  Cal.  90,  92  Pac  74;  8.  C, 
155  Cal.  359,  100  Pae.  108O.  And 
look  at  Watson  v.  Sutro,  77  Cal,  609, 
20  Pac.  88;  Bamhart  y.  Fulkerth,  92 
Cal.  155,  28  Pac.  221;  In  re  Ryer,  110 
Cal.  556,  42  Pac.  1082;  EsUte  of 
Young,  149  Cal.  173,  85  Pac.  145. 

4  Section  659,  Code  of  CivU  Pro- 
cedure. 

8  See  section  210,  post. 

•  115  Cal.  16,  56  Am.  St.  Rep.  82, 
44  Pac.  660,. 46  Pac.  130,  35  L.  B.  A.. 
318. 

v'l52  Cal.  196,  92  Pae.  182. 
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The  inqnirj  of  the  court  was  directed  exclusively  to  the  question 
as  to  whether  the  bank  was  a  party  adverse  to  the  motion.  That 
point  being  decided  in  the  afiBrmative,  the  court  declined  to  con- 
sider the  appeal  on  its  merits,  because  of  the  appellant's  failure  to 
serve  it  with  the  notice  of  intention.  So  in  Niles  v.  Gonzalez,^* 
Mrs.  Tarr,  a  codefendant  of  the  appellant  from  an  order  denying 
the  iDOtion,  appeared  neither  to  have  participated  in  the  proceed- 
ings for  new  trial  as  a  moving  party,  nor  to  have  been  served  with 
a  notice  of  intention  as  an  adverse  party.  The  supreme  court,  as 
in  the  last-cited  case,  directed  its  inquiry  exclusively  to  the  ques- 
tion as  to  whether  she  was  an  adverse  party  or  not.  This  point 
being  determined  in  the  affirmative,  the  court  held  that  failure  to 
serve  her  with  a  copy  of  the  notice  of  intention  was  fatal  to  the 
jurisdiction  of  the  trial  court  to  grant  the  motion,  and  that  its 
order  denying  the  same  must,  for  that  reason,  be  affirmed. 

But  the  service  of  the  notice  may  be  waived.  The  general  sub- 
ject of  waiver  of  notice  of  intention  is  considered  in  the  previous 
section.  Waiver  of  service  is  manifestly  included  in  the  broader 
subject.  A  valid  notice  of  intention  is  composed  of  several  dis- 
tinct, but  very  essential,  elements,  and  the  effect  of  a  failure  in  a 
single  particular  is  to  invalidate  the  notice,  though  every  other 
requirement  may  be  fully  met.  A  notice  may  be  valid  in  form, 
eontents,  and  signature,  and  may  have  been  filed  within  the  stat- 
utory time,  and  yet  be  invidid  by  reason  of  the  failure  of  the 
moving  party  to  serve  it  upon  one  or  more  adverse  parties  to  the 
motion,  within  the  prescribed  time.  Unless  waived,  or  the  failure 
otherwise  cured,'^  this  single  defect  wiU  be  sufficient  ground  for 
the  denial  of  the  motion.^®  Failure  of  service,  therefore,  as  well  as 
failure  in  any  other  particular,  amounts  to  failure  of  notice,  and 
whatever  constitutes  waiver  of  notice  may  be  accepted  as  a  correct 
guide  in  the  determination  of  what  shall  be  regarded  as  waiver  of 


7a  See  152  Cal.  90,  92  Pae.  74,  and 
155  CaL  359,  100  Pac.  1080. 

T^  If  the  failure  to  serve  the  notice 
in  time  is  due  to  mistake  or  inad- 
vertence, BO  as  to  bring  it  within  the 
opemtion  of  seetion  473  of  the  Code 
of  Civil  Procedure,  it  may  be  cured, 
no  doubt,  if  application  be  made 
withxn  a  reasonable  time  (vrithin  six 
months). 

Te  In  Bnmdaee  t.  Adams,  41  Cal. 
621, 11  Morr.  Mm.  Eep.  470,  the  court 
laid:   "The  point   is   now   made  in 


argument  here  that  the  motion  for 
new  trial  was  correctly  denied,  because 
the  defendants,  though  they  filed,  did 
not  serve,  their  notice  of  intention  to 
move  for  a  new  trial.  But  the  an- 
swer is  that  the  plaintiff  did  not 
make  this  objection,  nor  reserve  his 
right  to  make  it,  when  he  proposed  his 
amendments  ttf  the  statement.  Had 
he  done  so  the  fact  of  service  might 
possibly  have  been  shown,  or  a  waiver 
of  it  in  some  way  made  to  appear." 
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service.  Aside  from  this  it  may  be  stated,  in  general,  that  waiver 
may  appear  from  some  act  or  acquiescence  in  open  court,  or  in  the 
proceedings  in  the  case  as  disclosed  by  the  record,  or  the  files  of 
the  case  and  the  minutes  of  the  court ;  or  when  the  conduct  of  the 
party,  as  it  appears  from  the  record  or  minutes,  is  inconsistent 
with  any  other  theory  than  that  notice  has  been  given  or  waived ; 
or  if  the  question  is  limited  to  service,  that  the  notice  has  been 
served  or  the  service  waived.^* 

The  service  must  be  upon  the  attorney  of  record,  if  there  be 
one.  Section  1015  of  the  code  provides,  that  **  .  ...  in  all  cases 
where  a  party  has  an  attorney  in  the  action  or  proceeding,  the 
service  of  papers  when  required  must  be  upon  the  attorney  instead 
of  the  party,  except  of  subpoenas,  of  writs,  and  other  process 
issued  in  the  suit."  •  The  attorney  here  designated  is  the  attorney 
of  record ;  but  service  upon  one  who  has  acted  and  been  recognized 
throughout  as  attorney,  although  he  was  not  attorney  of  record, 
has  in  some  instances  been  held  to  be  sufficient.*  If  the  attorney's 
authority  be  revoked — ^as  by  the  death  of  his  client — service  upon 
him  is  insufficient.^®  The  manner  and  proof  of  service  is  to  be  the 
same  as  of  other  papers.^^ 


HI'  ., 


•       i      J 


§  16.  Commencement  of  Proceedings  for  New  Trial— Entry 
of  Judgment— Adjournment  of  Term. — Aa  already  shown,  the 
notice  of  intention  cannot  be  given  before  the  verdict  or  other 
decision  of  fact;^  but,  in  the  absence  of  statutory  provision,  it 
may  be  given  either  before  or  after  entry  of  judgment.  The  judg- 
ment here  spoken  of  is  the  formal  judgment  which  is  drawn  up 
by  the  clerk,  and  by  him  entered  or  recorded  in  the  judgment- 


▼d  See  section  14,  cmte,  as  to  waiver 
in  general,  and  presumption  where  the 
record  is  silent;  and  see  section  20, 
post,  as  to  analogous  subject  of  waiver 
of  notice  of  decision,  and  of  entry 
of  judgment. 

>  See  section  524,  old  Praetiee  Act; 
and  see  Abrahms  v.  Stokes,  39  Cal. 
150,  and  Welton  v.  Garibardi,  6  CaL 
245. 

t  BouBsin  V.  Stewart,  83  ChL  208; 
Bowden  v.  Idaho  Q.  M.  Co.^  55  CaL 


443,  2  Morr.  Min.  Bep.  199;  and  see 
McCreery  y.  Everding,  44  Cal.  286. 
But  see  section  13,  ante,  and  section 
208  et  seq. 

10  Judson  T.  Lore,  85  CaL  463;  and 
see  section  286,  Code  of  Civil  Pro- 
cedure. And  see  section  210,  notes  11 
and  11a. 

^1  See  seetion  210,  as  to  service  of 
notice  of  appeaL 

A  See  section  1,  anU» 
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book/  or  journal  of  the  court,**  a  copy  of  wliich  entry  tumally 
constitates  a  part  of  the  judgment-rolL*  That  the  notice  of  inten- 
tion may  be  given,  in  any  case,  after  the  entry  of  judgment  is 
plain;  for  the  judgment  must  be  entered  after  the  verdict  or 
decision  is  rendered,  the  only  limitation  being  as  to  whether  the 
ease  is  reserved  or  a  stay  of  proceedings  granted,  or  not ;  *  while  the 


s  See  leetion  668,  Code  of  Civil 
Proeedure,  California;  section  228, 
Mills'  Annotated  Code  of  Colorado; 
netion  4454,  Beyiaed  Codes  of  Idaho; 
section  6804,  Beyised  Codes  of  Mon- 
tana (1194,  Code  of  Civil  Procedure) ; 
section  3298,  Cutting's  Compiled  Laws 
of  Nevada  (section  203,  Civil  Prac- 
tioe) ;  section  7078,  Bevised  Codes  of 
North  Dakota;  section  3195,  Compiled 
Laws  of  Oklahoma;  section  315,  Code 
of  Civil  Procedure  of  South  Dakota. 

sa  See  section  5936,  Compiled  Laws 
of  Oklahoma;  section  196,  Lord's 
Oregon  Laws;  section  435,  Bem.  ft 
Bal.  Codes  of  Washington  (section 
5119,  BaL  (^de) ;  section  4627,  Com- 
piled Statutes  of  Wyoming. 

s  See  section  1443,  Bevised  Stat- 
ntea  of  Arizona  (section  234,  Civil 
Practice) ;  section  670,  Code  of  CJivil 
Procedure  of  California;  section  4456, 
Bevised  Codes  of  Idaho;  section  6806, 
Bevised  Codes  of  Montana  (section 
1196,  Code  of  Civil  Procedure);  sec- 
tion 3300,  Cutting's  0)mpiled  I^iws  of 
Nevada  (section  205,  Civil  Practice) ; 
section  7081,  Bevised  Codes  of  North 
Dakota;  section  208,  Lord's  Oregon 
Laws.;  section  5939,  Compiled  Iaws 
of  Oklahoma;  section  319,  Qode  of 
Civil  Procedure  of  South  Dakota;  sec- 
tion 3197,  Compiled  Laws  of  Utah; 
section  442,  Bern,  ft  Hal.  Codes  (sec- 
tion 5126,  BaL  Codes)  of  Washington ; 
section  4630,  Compiled  Statutes  of 
Wyoming. 

«  No  provision  is  made  as  to  the 
time  when  entr^  of  judgment  must 
take  place  in  Ansona,  except  that  sec- 
tion 1442,  Bevised  Statutes  (section 
233,  Civil  Practice),  provides  that 
"judgment  may  be  entered  either  in 
term  time  or  vacation." 

Trials  to  a  Jury:  Section  664,  Code 
of  Civil  Ptoeedure  of  California,  pro- 
vides for  entry  of  judgment  within 
twen^-fonr  hoon  after  rendition  of 


verdict,  unless  the  court  order  the 
case  reserved  for  argument  or  further 
consideration.  Simuar  provisions  are 
to  be  found  in  the  codes  of  other 
states,  as  follows:  See  section  224, 
Mills'  Annotated  Code  of  Colorado; 
section  4450,  Bevised  Codes  of  Idaho; 
section  6800,  Bevised  Codes  of  Mon- 
tana (section  1190,  Code  of  Civil 
Procedure) ;  section  3294,  Cutting's 
Compiled  Laws  of  Nevada  (section 
199,  Civil  Practice). 

The  language  of  the  New  Mexico 
statute  is  somewhat  vague.  Section 
2685,  subsection  132,  is  as  follows: 

"Upon  the  rendition  of  an^  verdict, 
or  the  making  of  findings  in  a  case 
tried  by  the  court,  judgment  shall 
be  immediately  rendered  thereon,  un- 
less notice  is  given  at  the  time  of  the 
intention  of  the  party  Uy  make  a  mo- 
tion for  a  new  trial." 

Subsection  135  of  the  same  section 
is  as  follows: 

"Judgment  shall  be  entered  and 
execution  may  be  issued  thereon  un- 
less a  motion  for  a  new  trial  is  made 
within  the  time  hereinbefore  pro- 
vided  " 

If  the  word  "rendered"  as  applied 
to  the  judgment  in  subsection  132, 
above  quoted,  is  intended  as  "en- 
tered," these  provisions  are  clear,  and 
consistent  with  subsection  133,  which 
provides  that  motions  for  new  trial 
shall  be  made  "within  five  days  after 
the  rendition  of  the  verdict  or  find- 
ings." 

In  North  Dakota  (section  7070,  Be- 
vised Codes),  and  South  Dakota  (sec- 
tion 309,  Code  of  Civil  Procedure), 
"judgment  upon  an  issue  of  law,  or 
fact,  or  upon  confession,  or  upon 
failure  to  answer,  may  be  entered  by 
the  clerk  upon  the  order  of  the  court 
or  the  judge  thereof."  No  time  is 
fixed.  Williams  v.  Wait,  2  S.  D  210, 
49   N.  W.   209:    and  see   Qould   v. 
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notice  of  intention  may  be  given,  If  not  within  some  fixed  time 
after  entry  of  judgment,"  or  notice  thereof,**  within  a  certain 
time,  varying  in  different  stat^  after  rendition  of  verdict  or 
decision.'  It  ia  true,  requirements  fixing  a  definite  time  for  the 
entry  of  judgment  after  verdict  or  decision  are  usually  directory ; 
but  the  two  provisions,  taken  together,  sufficiently  show  the  in- 
toition  of  the  law-makers  in  this  particular.  That  the  notice  may 
be  given  before  entry  of  judgment,  unless  otherwise  provided, 
follows  from  the  well-established  proposition  that  a  new  trial  is 

EHcvatoi  Co.,  3  N.  D.  ! 


,  64  N.  W. 

In  Oregon,  "when  a  trial  bas  been 
had  before  the  court  without  a  jurj, 
ft  jud^ent  shall  be  entered  bj  the 
clerk  m  conformit;  with  the  findingi 
within  the  daj  the  findings  are  fil^. 
It  the  trial  be  hj  ivij,  the  judgment 
■hall  be  given  by  the  court  ^n  con- 
formity with  the  verdict,  and  so  en- 
tered by  the  clerk  within  the  day  on 
which  the  verdict  in  returned."  And 
the  lame  may  be  eaid  of  judgments 
pro  oonfetto,  by  default,  and  apon 
demurrer.  See  section  201,  Lord's 
Oregon    Laws.     Section    204    of    the 

omitted  to  enter  in  term  time,  or  when 
the  judgment  wai  rendered  in  vaea- 

Section  3191,  Compiled  Laws  of 
Utah,  is  practically  the  same  as  the 
Calif oruia   section. 

Section  431,  Rem,  k  Bal.  Code, 
Washington  (section  C115,  BaL  Code), 
Is  as  follows : 

"When  a  trial  by  jury  baa  been 
bad,  judgment  shall  be  entered  by  the 
clerk  immediately " 

In  Wyoming,  no  time  is  fixed  for 
entry  of  judgment.  Section  4623, 
Compiled  Statutes  of  1910,  provides: 
"When  a  trial  by  jury  has  been  bad, 
judgment  must  be  entered  by  the 
clerk  in  conformity  to  the  verdict, 
unless  the  verdict  is  special,  or  the 
court  order  the  case  to  be  reserved 
for    future    argument    or    eonsidem- 

Trial  to  the  Court,  or  Seferee:  In 
California  no  time  is  fixed  for  the 
entry  of  a  judgment  upon  findings 
nf  tJie  court  or  refeiM. .  SmUoil  633, 


Code  of  Civil  Procedure,  merely  pro- 
vides for  stating  the  facts  and  oonela- 
siona  aeparately,  and  the  entry  of  the 
judgment  accordingly.  As  to  referees, 
see  section  644,  Code  of  CivU  Proce- 
dure. Sections  4407  and  4420,  B«- 
vised  Cades  of  Idaho;  sections  6704 
and  6TS1,  Revised  Codes  of  Montasft; 
sections  3277  and  3284,  of  Cutting's 
Compiled  Laws  of  Nevada,  are  in 
practically  the  same  language.  Sec- 
tion 307,  Rem.  t  Bal.  Code  of  Wsah- 
ington  (section  G029,  Bal.  Code),  »• 
to  trials  by  the  court,  is  in  sinular 
language,  but  the  sections  covering 
tritSs  by  referees  have  no  counterp«rt 
in  the  last-named  state. 

See  mpra,  as  to  provisions  appUea- 
ble  to  trials  by  courts  or  referea  in 
New  Mexico,  North  and  South 
Dakota  and  Oregon. 

*■  As  in  Oregon  (section  175. 
Lord's    Oregon    Laws),     See   note    6, 


I    12, 


But    I 


I    Of 


Intention  is  required. 

»  As  in  California  (section'  659, 
Code  of  Civil  Procedure),  and  Mon- 
tana (section  6796,  Bevued  Codes). 
Be«  note  6,  section  12,  ante. 
■  See  note  0,  section  12,  ante. 
The  distinction  between  trials  to  a 
jury  and  trials  to  a  court  or  referee, 
which  was  the  basis  of  the  California 
|>rovision  regulating  the  time  for  giv- 
ing notice  of  intention  prior  to  tbe 
amendment  of  1907,  is  still  main- 
tained in  Idaho,  Nevada,  North 
DRhota,    Sonth_    Dakota,    Utah,     and 

tioned,  howeve 

is   made    for   i  

man  v.   Hinckley,   17   Wash.   126,   49 
Pac.   226.    Notice  is  not  preacribed 


)  specific  provision 
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a  re^ezammatioxi  of  issues  of  fact,*  and  has  nothing  to  do  with  the 
judgment,  which  is  the  sentence  of  the  law  npon  the  facts.**  Ac- 
cordingly in  People  v.  Hill/  it  was  held  that  the  time  to  give  the 
notice  of  intention  began  to  run  from  the  rendition  of  the  special 
verdict,  covering  all  the  issues,  and  not  from  the  decision  of  the 
court  as  to  what  judgment  should  be  given  thereon.  The  prin- 
ciple here  stated  was  adopted  in.  Fisher  v.  Emerson,^*  where  the 
court  said: 

"When  the  written  findings  and  conclusions  were  filed,  the 
trial  was  ended.  There  remained  nothing  further  to  be  done, 
except  the  entry  of  judgment,  which  would  not  constitute  any  part 

of  the  trial The  respondent  was  not  prevented  from  filing 

a  motion  for  a  new  trial  upon  the  findings  before  judgment  was 
rendered.  A,  new  trial  is  a  re-examination  of  the  issues  of  fact, 
and  has  notbing  to  do  with  the  judgment,  which  is  the  sentence 
of  the  law  upon  the  facts.    Proceedings  may  be  commenced  either 

before  or  after  entry  of  judgment Hayne  New  Trial  and 

Appeal,  sees.  16, 1 " 

The  case  of  Johnson  v.  Phenix  etc.  Co.,^  which  arose  in  Cali- 
fornia previous  to  the  amendment  of  1907,  also  supports  this 
doctrine.  The  question  there  was  whether  a  certain  party  was 
'' adverse '*  so  as  to  require  the  service  of  a  notice  of  intention. 
The  court  said : 


in  Arizona,     Colorado,    New    Mezieo, 
Oklahoma,    Oregon  and  Wyoming. 

In  Arizona,  Colorado,  New  Mezieo, 
OUahoma,  Oregon  and  Wyoming,  the 
motion  must  be  made  in  the  term 
dnring  whieli  the  Terdict  or  decision 
was  rendered,  except  that  in  Okla- 
homa and  'Wyoming  it  may  he  made 
sabseqoently  npon  the  ground  of 
newly  diacoveTed  evidence. 
•  See  sections  1  and  2,  ante. 
—■  See  Fisher  t.  Emerson,  15  Utah, 
517,  50  Pac.  619. 

T  16  Cal.  114.  In  this  case  it  was 
said,  that  "the  better,  practice  in  all 
■neh  cases  would  be  to  settle  all 
qnestions  of  this  character  in  ad- 
vance of  the  final  action  of  the  court" 
(p.  117).  In  Hatchineon  v.  Bours,  IB 
Cal.  50,  Baldwin,  J.,  deliToring  the 
opinion,  said: 

«*We  think  it  well,  in  order  to  secure 
tmiformity  of  practice,  to  suggest 
that  we  consider  it  best  in  all  eases 


where  there  is  no  question  as  to  the 
proper  judgment  to  be  entered  on  a 
verdict,  for  the  court  to  direct  judg- 
ment to  be  entered  at  ^once,  without 
waiting  for  a  motion  for  a  new  trial, 
or  any  proceeding  to  set  aside  the  ver- 
dict. The  judgment  can  as  well  be 
set  aside  as  the  verdict,  while  there 
may  be  some  embarrassment,  as  in 
this  case,  attending  the  postponement 
of  the  entry,  and  the  plaintiff  oueht 
to  have  the  benefit  of  the  security, 
which  is  sometimes  very  important, 
afforded  by  the  lien  of  the  judg- 
ment." 

T*  15  Utah,  617,  50  Pac.  619.  In 
the  earlier  Oregon  decirions  the  right 
to  give  a  notice  and  prosecute  a  mo- 
tion for  a  new  trial  was  held  not  to 
be  affected  by  a  premature  entry  of 
judgment.  See  Arrigoni  v.  Johnson, 
6  Or.  167 ;  Jennings  v.  Frazier,  46  Or. 
470,  80  Pac.  1011. 

Tk  152  CaL  196,  92  Pac  182. 


p  ■ 
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''But  it  is  urged  by  the  appellant  that  inasmuch  as  a  new 
trial  is  a  re-examination  of  an  issue  of  fact  after  a  trial  and 
decision  by  a  jury  or  court  (Code  Civ.  Proc.,  sec.  656)  and  the 
effect  of  an  order  granting  a  new  trial  is  to  vacate  the  verdict  or 
other  decision  (Code  Civ.  Proc,  sec.  657),  it  is  the  verdict  or 
findings  rather  than  the  judgment  which  must  be  looked  to  to 
determine  whether  or  not  a  party  to  whom  notice  has  not  been 
given  is  an  adverse  party 

''That  the  motion  for  new  trial  attacks  the  verdict  rather  than 
the  judgment,  and  that  such  motion  may  be  made  prior  to  entry 
of  judgment  is  no  doubt  true  (Code  Civ.  Proc,  sec  659),  and 
therefore  the  question  who  is  an  adverse  party,  entitled  to  notice 
of  intention  under  section  659,  is  to  be  determined  from  the  ver- 
dict rather  than  the  judgment.  It  is  conceivable  that  the  judg- 
ment might  declare  rights  in  favor  of  a  party,  although  the  verdict 
did  not  authorize  such  declaration.  Such  party  would  be  entitled 
to  service  of  notice  of  appeal  from  the  judgment,  but  he  would 
not  necessarily  be  entitled  to  notice  of  motion  for  new  trial,  which 
was  intended  only  to  attack  the  verdict "  » 

The  early  case  of  Spanagel  v.  Dellinger*  is  recognized  as  the 
leading  case  upon  this  point.  It  was  there  held  that  the  new  trial 
proceeding  was  entirely  independent  of  the  judgment,  that  it  pos- 
sessed a  record  of  its  own,  independent  of  the  judgment  record, 
or  roll,  which  might  be  made  up  either  before  or  after  the  entry 
of  judgment,  or  the  making  up  of  the  judgment-roll.  It  is 
obvious,  therefore,  that  if  the  proceedings  for  new  trial  must  be 
held  to  await  entry  of  judgment  before  being  initiated,  the  in- 
dependent character,  both  of  the  proceeding  and  its  record,  dis- 
appears. 

The  other  branch  of  the  subject  of  this  section  was  also  much 
considered  in  Spanagel  v.  Dellinger,  and  the  conclusion  was  there 
reached  that  the  rule  as  to  the  adjournment  of  the  term  did 
not  apply  to  proceedings  on  motion  for  new  trial,  and  that  there- 
fore an  order  granting  an  extension  of  time  to  file  a  statement 
on  motion  for  new  trial  could  be  amended  after  the  adjournment 
of  the  term.  In  reasoning  to  this  conclusion,  Sanderson,  J., 
delivering  the  opinion,  said : 


\  ' 


>  34  Cal.  476.  See,  also,  Brison  v. 
Brison,  90  Cal.  323,  27  Pac.  186; 
Houser  &  Haines  Mfg.  Co.  v.  Har- 


grove, 129  Cal.  90,  61  Pac.  660; 
Kaltschmidt  v.  Weber,  136  CaL  675, 
69  Pae.  497. 
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''Under  the  rule  in  De  Castro  v.  Bichardson,  25  Cal.  49,  the 
eonrt  had  no  power  to  make  the  amendatory  order;  but  after  a 
carefnl  re-examination  of  the  question,  we  have  become  satisfied 
that  our  conclusion  in  that  case  was  erroneous.  The  general  rule 
that  a  court  cannot  amend  its  record  after  the  adjournment  of 
the  term  at  which  it  was  made,  except  where  the  record  contains 
matter  to  amend  by,  announced  in  that  case,  is  correct;  but  we 
erred  in  considering  proceedings  inaugnirated  or  taken  for  the 
purpose  of  setting  aside  the  verdict  and  obtaining  a  new  trial  as 
constituting  a  part  of  the  record  of  the  term  at  which  the  judg- 
ment was  entered,  within  the  sense  of  that  rule,  which  was  due, 
doubtless,  to  the  fact  that  the  difference  which  exists  between  the 
making  of  the  record  at  common  law  and  under  our  practice  was 
overlooked.  We  said:  'At  common  law,  when  the  proceedings 
have  been  entered  of  record,  the  courts  would  allow  no  further 
amendment ;  but  by  the  statute  of  jeofails  and  amendments  a  still 
further  right  of  amendment  was  given.  The  making  up  of  the 
judgment-roll  is  the  equivalent  under  our  Practice  Act  of  the 
entry  of  the  record  at  conmion  law.'  The  former  proposition  is 
correct,  but  the  latter  is  too  broad,  and  therein  lies  the  vice  of 
our  decision  in  that  case.  In  respect  to  the  general  purpose  and 
effect  of  a  record,  the  making  up  of  the  judgment-roll  under  our 
practice  and  the  entry  of  record  at  common  law  are  doubtless 
equivalents;  but  in  respect  to  proceedings  taken  for  the  purpose 
of  obtaining  a  new  trial,  they  are  not  the  equivalents  of  each 
other.  The  difference  lies  in  the  fact  that  at  conmion  law  the 
judgment  was  not  entered  or  signed  until  after  the  motion  for 
new  trial  had  been  heard  and  determined.  Hence  the  record 
was  not  made  in  the  sense  of  the  rule  under  consideration  until 
the  court  had  finally  disposed  of  the  whole  case,  including  the 
motion  for  a  new  trial.  So  that  the  proceedings  on  the  motion 
for  a  new  trial  did  not  reach  beyond  or  succeed  the  entry  of 
judgment  and  the  adjournment  of  the  term,  and  therefore  did 
not  thereafter  continue  'in  the  breast  or  memory  of  the  judge,' 
but  llle  all  the  other  proceedings  in  the  case,  existed  in  the 
record  already  made,  which  could  not  thereafter  be  altered  or 
amended,  except  as  already  suggested.  (Tidd's  Practice,  903,  912, 
930.)  Under  our  practice  the  rule  is  otherwise.  The  motion  for 
new  trial  may  be  made  before  or  after  the  entry  of  judgment,  or 
the  making  of   the   roll    (Eetchum   v.    Crippen,    31    Cal.   365; 
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Pendegast  v.  Knox,  32  Cal.  73) ;  but  in  either  event,  as  we  held 
in  the  cases  cited,  the  motion  proceeds  independent  of  the  judg- 
ment and  mainly  upon  a  record  of  its  own,  which  may  or  may  not 
be  made  at  the  term  at  which  the  judgment  was  entered,  aDd  be 
made  out  of  term  as  well  as  in.  (Statutes  1863,  p.  336,  sec.  25.) 
It  is  unaffected  by  an  adjournment  of  the  term,  but  proceeds  all 
the  same  whether  in  term  or  vacation,  and  remains  t»  fieri  until 
the  final  order  granting  or  denying  it  is  made;  and  until  that 
time,  at  least,  the  record  cannot  be  said  to  have  been  made  in  the 
sense  of  the  rule  under  consideration.  Until  then  the  proceedings 
must  be  considered  as  being  'in  paper,'  or  'in  the  breast  of  the 
judge,'  in  the  common-law  sense  of  those  terms,  and  therefore 
within  the  judge's  control  on  the  score  of  amendment.  In  the 
sense  of  the  rule  in  hand  as  to  a  motion  for  a  new  trial  under  our 
practice  there  is  no  term  of  court,  or  if  there  is  it  begins  and  ends 
with  the  motion." 

The  case  of  De  Castro  v.  Richardson,  overruled  in  the  foregoing 
case,  was  to  the  effect  that  the  rule  as  to  the  adjournment  of  the 
term  applied  to  proceedings  for  a  new  trial;  but  although  there 
is  some  confusion  in  some  of  the  earlier  cases  on  the  subject,  the 
rule  was  never  applied  so  as  to  curtail  the  time  allowed  by  the 
statute  for  the  giving  of  notice  of  intention.  The  Practice  Act 
always  allowed  a  fixed  period  for  giving  the  notice  of  intention, 
and  if  it  was  given  within  that  period  it  was  in  time,  whether 
the  court  had  in  the  meantime  adjourned  for  the  term  or  not 
Since  the  case  of  Spanagel  v.  Bellinger,  above  quoted,  it  is  clear 
that  the  rule  as  to  the  adjoummeat  of  the  term,  has  no  applica- 
tion whatever  to  procecdiny;a  for  new  trial,  in  the  absence  of  a 
statutory  provision  to  the  contrary,  and  since  that  case  the  role 
has  never  applied.' 


•  Decisions  in  regard  to  the  rule 
were  usually  maJo  uciler  set^tioa  6S 
of  the  Practice  Act  of  California 
(section  473,  Code  of  Civil  Proce- 
dure), and  the  corresponding  provi- 
■ioDB  of  other  codes,  sni!  the  rule  v&a 
tbiit,  except  where  the  Bumroons  was 
not  pcrsooallj  Berved,  the  relief  there 
provided  for  eould  not  be  granted 
after  the  adjournment  of  the  term. 
See  Baldwin  v.  Kramer,  3  Cal.  582; 
Lnrvey  t.  Wells,  *  Cal.  infl;  SiiTdaro 
V,  Pitcher,  4  Cal.  2.?0 ;  Carppnticr  v. 
Hart,  6  Cal.   400;   Kobb  t.  Eobb,   6 


Cal.  21;  Shaw  T.  MeOragor,  8  Ckl 
521;  BcU  T.. Thompson,  19  Cat  706; 
Lattimer  v.  Bjan,  20  Cal.  6SS;  Cap- 
per Hill  Co.  f.  Spencer,  25  Cal.  16; 
Db  Castro  v.  Eichardson,  25  Cal.  49; 
Casement  t.  Binggold,  2S  Cal.  33S; 
Eegeler  t.  Henekell,  27  Cal.  491.  In 
isee  the  California  practice  was 
amended  so  as  to  fix  the  term  within 
irhich  relief  might  be  granted  tbere- 
nnder  within  five  months  after  ad- 
joununent  of  the  term.  Under  thin 
provision  it  was  held  that  if  the  ap' 
|ilicBtion  waa  withis  the  five  mootltt. 
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As  above  intimated,  the  time  within  which  a  notice  of  inten- 
tion, or  a  new  trial  motion  itself,  may  be  given  or  made,  may,  by 
statutory  provision,  be  affected  by  entry  of  judgment.  So  it  may, 
by  adjournment  of  term.**  The  legislatures  of  the  states  of 
California,  Montana  and  Oregon,  in  1907,  adopted  amendments 
to  existing  law  whereby  entry  of  judgment  or  the  notice  thereof, 
is  fixed  as  the  starting  point  of  the  period  within  which  either 
the  notice  or  the  motion  must  be  given  or  made ;  ^^  and  the  statutes 
of  Arizona,^^  New  Mexico,^'  Oklahoma,^'  Oregon,**  and  Wyom- 
ing,^' require  the  application  for  a  new  trial,  and  necessarily  the 
notice  of  intention,  where  one  is  required,  to  be  made  within 
the  term,  or  before  its  adjournment.***  So  far,  however,  as  the 
ancient  question  of  a  completed  record,  which  must  not  be  dis- 
turbed after  the  adjournment  of  the  term  at  which  it  was  made, 
Ib  concerned,  it  has  never,  since  the  decision  in  Spanagel  v.  Del- 
linger,  been  recognized  in  any  jurisdiction  where  the  practice  is 
similar. 

Upon  the  question  as  to  the  effect  of  the  amendments  of  1907, 
as  to  entry  of  judgment,  upon  the  rule  that  the  notice  of  in- 
tention may  be  given  either  before  or  after  that  entry,  some' 
doubt  may  be  said  to  exist.  The  language  of  the  amendment  is 
the  same  in  both  California,**  and  Montana,*^  or  practically  so. 
*^The  party  intending  to  move  for  a  new  trial  must,  within  ten 
days  after  receiving  notice  of  the  entry  of  judgment,  file  with 
the  derk,  and  serve  upon  the  adverse  party,  a  notice  of  his  in- 
tention/' etc.    This  language  takes  the  place  of  language  similar 


but  no  excuse  for  delaj  shown,  relief 
would  not  be  granted:  Mahoney  ▼. 
Mahonej,  51  CaL  118;  and  if  the 
ajpplieation  was  made  after  expira- 
tion of  fiye  months  no  relief  would  be 
granted.  Hartman  v.  Olvera,  49  Cal. 
101.  In  1880,  terms  of  court  hay- 
ing been  abolished,  the  section  of 
the  code  (section  473)  was  amended 
80  as  to  ^  the  time,  as  it  now  pro- 
vides, to  not  exceeding  six  months. 

*^  The  adoption  of  sections  48  and 
74,  California  Code  of  Civil  Proce- 
daTe,  had  the  eifect  of  abolishing 
terms  of  court  in  that  state;  but 
terms  of  court  still  exist  in  a  majority 
of  the  states. 

^  See  notes  4a  and  4b;  supra. 


11  Sections  1478  and  1479,  Bevised 
Statutes  (siections  269  and  270,  Civil 
Practice).    See  note  5,  supra, 

i>  Section  2685,  subsection  133, 
Compiled  Laws  of  1897.  See  note  5, 
supra. 

18  Section  5827,  Compiled  Laws  of 
1909.    See  note  5,  supra, 

1^  Section  175,  liord's  Oregon  Laws. 
See  note  5,  supra. 

IB  Section  4603,  Compiled  Statutes 
of  1910.     See  note  5,  supra, 

iB«  See  note  6,  section  12,  for 
sjnopsis  of  provisions  of  the  Bcveral 
states  as  to  adjournment  of  term. 
See,  also,  note  5,  supra. 

i«  Section  659,  Code  of  Civil  Pro- 
cedure. 

IT  Section  6796,  Bevised  Codes. 
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to  tliat  which  governs  in  Idaho  and  other  states."  "The  party 
intending  to  move  for  a  new  trial  must  within  ten  days  after  the 
verdict  of  the  jury,  if  the  action  were  tried  hy  a  jury,  or  aft«r 
notice  of  the  decision  of  the  court  or  referee,  if  the  action  were 
tried  without  a  jury,  file  with  the  clerk,  and  serve  npon  the 
adverse  party,  a  notice  of  his  intention,"  etc. 

The  effect  of  this  amendment  would  seem  to  be  merely  to 
eliminate  the  distinction  between  jury  trials  and  trials  by  the 
court  or  referee,  and  to  fix  the  receipt  of  notice  of  entry  of 
judgment  as  the  common  and  aniform  point  in  all  cases  alike, 
without  regard  to  the  method  of  trial,  when  the  time  to  g^ve  notice 
of  intention  begins  to  run  against  the  moving  party.  The  in- 
dependent character  of  the  new  trial  proceeding  remains  on- 
affected.  If,  as  above  suggested,  the  moving  party  most  wait  for 
entry  of  judgment  before  making  his  motion,  or  giving  his  notice 
of  iutention,  this  independent  character  of  the  proceeding  dis- 
appears, along  with  the  collateral  nature  of  the  record  upon  which 
it  rests.'"  Moreover,  the  same  reason  which  would  require  bim  to 
wait  for  entry  of  judgment  would  also  demand  that  he  should 
"wait  for  notice  thereof,  for  it  is  the  latter  and  not  the  former 
which  fixes  the  commencement  of  the  period  within  which  the 
notice  must  be  given.  Nevertheless,  in  Montana,  at  least,  the 
court  has  taken  the  contrary  view.  In  Power  v.  Turner,**  the 
notice  was  given  on  the  15th  of  July,  after  the  decision  of  fact 
The  judgment  was  not  entered  until  July  25th,  The  court  held 
the  notice  premature.  So  in  Mclntyre  v.  MacGinniss,**  it  was 
held  that  a  notice  of  iutention,  served  after  the  decision,  but  be- 
fore entry  of  judgment,  was  premature.  In  neither  case  did  the 
court  see  fit  to  advance  any  reason  for  the  decision,  and  it  is  doubt- 
ful if  its  conclusion  will  be  sustained  upon  a  more  carefnl  con- 
sideration of  the  point,'^ 

§  17.  The  Notice  of  Intention  mtut  be  Qiven  'Vnthin  the  Kne 
Allowed  by  Law  Therefor. — The  periods  within  which  the  notice 
of  intention  must  be  piven,  after  the  various  methods  of  trial,  and 
in  the  different  jurisdictions,  have  been  previously  outlined,'  and 

i<  S<?e  note,  5,  miprn.  *'  47  Mont.  ST,  1Z7  Am.  St  Bep. 

i»  See  section  2,  ante.  701,  10S  Fac.  353. 

I"  27  Mont.  521,  97  Psc.  ftSO;  and  *i  As  to  tha  Or^on  provimoB,  m« 

tee   Cam   v.   Fetlcine,   40   Mont.   53S,  note  4b,  lupra. 

107  Fae.  BOI.  i  8m  mcUoil  16,  note  S,  ante. 
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are  to  be  treated  in  detail  hereafter.**  Whatever  may  be  the 
period  prescribed,  the  notice  must  be  given  before  it  elapses, 
wbether  limited  to  the  term  or  not.  This  has  been  held  in  every 
state,  in  an  unbroken  line  of  decisions,  from  the  earliest  period 
of  its  judicial  history.  The  requirement  that  the  notice  be  given 
within  the  prescribed  time  is  mandatory,*^  and  unless  so  given 
no  right  of  review  by  the  method  in  question  can  be  acquired.*" 
Since  the  procedure  is  statutory  the  mode  pointed  out  by  statute 
must  be  pursued ;  *  and  this  implies  the  giving  of  the  notice  within 
the  time  prescribed. 

The  reports  show  that  the  point  was  first  ruled  upon  in  Eliott 
V.  Osborne,'  which  was  decided  upon  the  act  of  1850.  In  that 
ease  Bennett,  J.,  delivering  the  opinion  said : 

''A  motion  for  a  new  trial  must  be  made  within  four  days  after 
judgment;  the  motion  was  not  made  within  that  time,  and  was 


^  See  seetions  18  and  19,  post. 

"  See  Kent  v.  Upton,  3  Wyo.  43, 
2  Pae.  234;  McLaughlin  v.  Upton,  3 
Wyo.  48,  2  Pac.  534;  Todd  v.  Peter- 
son, 13  Wyo.  513,  81  Pac.  878;  Bos- 
well  V.  Bliler,  9  Wyo.  277,  62  Pac. 
350;  Gasteel  v.  State,  9  Wyo.  267,  62 
Pac  348.  See,  also,  Joiner  v.  Gold- 
smith, 25  OkL  840,  107  Pac.  733,  and 
caaes  eited. 

le  In  Walker  v.  Blake  (Ariz.),  108 
Pae.  221,  the  court  held  that  a  mo- 
tion for  new  trial  filed  after  the 
ttatntory  time  was  properly  denied. 
No  notice  is  prescribed  in  Arizona, 
bat  the  principle  is  the  same. 

In  Clark  v.  Perry,  17  Colo.  56,  28 
Pae.  329,  and  Bobert  £.  Lee  etc.  Go. 
▼.  Englebach,  18  Colo.  106,  31  Pac. 
771,  it  was  held  that  section  218, 
providing  for  a  new  trial  motion, 
with  the  reasons  and  affidavits  in 
support  thereof,  to  be  filed  within 
five  days  after  verdict,  but,  in  a^y 
event,  before  adjournment  of  the 
term,  unless  the  time  is  extended, ' 
does  not  permit  a  motion  to  be  made 
after  the  expiration  of  such  time, 
without  an  extension,  and  such  a 
motion  must  be  stricken  from  the 
files  without  regard  to  the  merits 
shown.  In  Mason  y.  Sieglitz,  22 
Colo.  320,  44  Pac.  588,  it  was  held 
that  errors  in  rulings  upon  a  motion 
for  a  new  trial  could  not  ^e  eon- 
New  Triat-t 


sidered  unless  the  notice  required 
was  given  within  the  prescribed 
time. 

In  Yreeland  v.  Edens,  35  Mont.  413, 
89  Pac.  735,  it  was  held  that  while  a 
court  might  settle  the  statement,  yet 
failure  to  serve  the  notice  in  the  pre- 
scribed time  renders  denial  of  the  mo- 
tion necessary. 

2  ''A  motion  for  a  new  trial  is  a 
statutory  remedy,  and  can  only  be 
invoked  in  the  manner,  within  the 
time,  and  upon  the  grounds  provided 
for  in  the  statutes.  The  moving 
party  must,  within  ten  days  after  the 
verdict  or  notice  of  the  decision  of  the 
court  or  referee  (as  the  case  may  be), 
file  with  the  clerk  and  serve  upon  the 
adverse  party  his  notice  of  intention, 
....  The  notice  is  the  foundation  of 

the  proceeding "  Ogle  v.  Potter, 

24  Mont.  501,  62  Pac.  920;  Wright 
T.  Mathews,  28  Mont.  442,  72  Pac. 
820;  State  v.  Court,  28  Mont.  123,  72 
Pac.  412;  also  Arnold  v.  Sinclair,  12 
Mont.  248,  29  Pae.  1124.  Where  a 
notice  is  prescribed  it  is  a  prerequi- 
site. See  Spiegelberg  v.  Mink,  1  N. 
M.  308;  Anderson  v.  Territory,  4  N, 
M.  228,  13  Pac.  21;  Sierra  Co.  v. 
Dona  Ana  Co.,  5  N.  M.  190,  21  Pac. 
83;  Sogers  v.  Bichards,  8  N.  M.  658, 
47  Pac.  719 ;  MacGregor  t.  Pierce,  17 
S.  D.  51,  95  N.  W.  281. 

a  1  Cal.  39G. 
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therefore  properly  refused  for  that  reason,  unless  there  be  cir- 
cumstances which  take  the  case  out  of  the  general  rule." 

And  the  court  held  that  the  fact  that  proceedings  in  the  case 
had  been  enjoined  by  an  order  made  in  another  suit,  brought  for 
that  purpose,  did  not  take  the  case  out  of  the  general  rule.  On 
petition  for  rehearing,  the  court  said : 

"We  held  in  our  former  opinion  in  this  case,  that  the  making  of 
the  injunction  order,  or  even  the  service  of  it,  could  not  operate 
to  extend  the  time  for  making  the  motion  for  new  trial.  The 
motion  was  therefore  made  too  late,  and  after  the  court  had  lost 
the  right,  under  the  statute,  to  entertain  it.  This  was  the  princi- 
ple upon  which  our  former  decision  was  based.  We  think  it  cor- 
rect, and  a  rehearing  should  therefore  be  denied." 

So  in  Dennison  v.  Smith,*  the  same  learned  justice,  delivering 
the  opinion,  said:.* 'One  month  after  judgment  was  rendered,  the 
defendant  moved  the  court  for  a  new  trial.     The  motion  was  made 
at  too  late  a  day,  and  the  court  decided  correctly  in  denying  it.    By 
our  statute  a  motion  for  new  trial  must  come  within  four  days  after 
judgment.     (Sec.  252  of  Practice  Act  of  1850.) "    So  in  Caney  v. 
Silverthorn,'  it  was  held  that  the  appellant,  **  having  failed  to  give 
notice  of  his  intention  to  move  for  a  new  trial,  or  to  file  his  state- 
ment within  the  time  limited  by  the  statute,  lost  his  right  to  move 
for  a  new  trial."    So  in  Mahoney  v.  Caperton,*  Cope,  J.,  delivering 
the  opinion  said:  **The  proceedings  on  the  motion  for  a  new  trial 
were  irregular  and  void.    Notice  of  the  motion  was  given  one  day 
before  the  judgment,  and  six  days  after  the  filing  of  the  report  of 
the  referee.    If  the  trial  terminated  with  the  fiUng  of  the  report, 
the  notice  was  not  given  in  time ;  if  it  continued  in  contemplation  of 
law  until  the  entry  of  the  judgment,  the  notice  was  premature.    In 
either  case  it  was  ineffectual  for  any  purpose."    So  in  Allen  v. 
Hill,^  Cope,  J.,  delivering  the  opinion,  said:  **The  notice  of  motion 
for  new  trial  in  this  case  was  not  given  in  time,  and  the  proceedings 
based  on  such  notice  must  therefore  be  disregarded."    So  in  Ellsas- 
sar  V.  Hunter,"  Currey,  J.,  delivering  the  opinion,  said:  **A  verdict 
was  rendered  for  the  plaintiff,  on  which  judgment  was  entered.    On 
motion  of  the  defendant  the  court  *  ordered  that  all  proceedings  be 
stayed  for  twenty  days,  with  leave  to  the  defendant  to  file  papers 
herein.'    Twenty  days  afterward,  the  defendant  filed  and  gave  to 


\    ' 


4  1  Cal.  437. 

•  9  CaL   67;   see,  also,  McCartney 
▼.  Fitx  Henry,  16  CaL  184. 


«  15  Cal.  313,  314,  315. 

T  16  Cal.  113. 

•  26  Cal.  279,  283,  284. 
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the  plaintiff's  attorneys  notice  of  a  motion  for  new  trial.  Some  time 
snbseqnentlj  the  court  passed  upon  the  motion,  denying  the  applica* 
tion  for  new  trial.  From  this  order  and  from  the  judgment  the 
defendants  have  appealed.  The  counsel  for  the  respondent  makes 
an  objection  that  the  notice  of  motion  for  a  new  trial  was  not  filed 
and  served  until  twenty  days  after  the  verdict  and  judgment  were 
rendered,  and  therefore  the  right  to  move  for  a  new  trial  was 
waived.  This  objection  is  well  taken,  which  carries  with  it  the  state- 
ment prepared  and  filed  as  on  motion  for  new  trial."  So  in  Regan 
V.  McMahon/  the  court  said:  ''The  motion  for  a  new  trial  was  cor- 
rectly denied.  We  have  no  doubt  that  such  a  motion,  if  made  within 
proper  time,  may  be  resorted  to  for  the  purpose  of  correcting  the 

errors  in  a  preliminary  decree  of  partition But  the  motion 

for  new  trial  made  in  this  instance  was  clearly  too  late,  and  the  right 
to  make  it  was  waived  by  the  neglect  of  the  parties."  So  in  Clark 
V.  Qridley,**^  the  court  said:  "The  defendant's  motion  for  new  trial 
was  not  served  or  filed  within  the  time  required  by  law,  and  the  mo- 
tion was  properly  denied  on  this  ground."  So  in  Coveny  v.  Hale,** 
the  court  said:  ''The  notice  of  intention  to  move  for  new.  trial  was 
not  filed  within  thirty  days  after  the  'findings'  were  filed.  (Code 
CSv.  Proc,  sec.  659.)  The  motion  for  a  new  trial  was  therefore 
properly  denied  J'  So  in  Hodgdon  v.  GriflSn,**  it  was  held  that 
under  the  Code  of  Civil  Procedure  as  first  enacted,  the  notice  of  in- 
tention must  be  given  within  thirty  days,  and  it  not  having  been 
given  within  that  time  in  that  case  the  order  granting  a  new  trial 
was  reversed.  So  in  Burton  v.  Todd,**  it  was  held  that  the  right  to 
move  for  a  new  trial  was  statutory,  and  must  be  pursued  in  the 
manner  pointed  out  by  the  statute;  hence,  the  notice  must  be  given 
within  the  statutory  period.  So  in  Sutton  v.  Symons,"  the  order 
denying  the  motion  for  a  new  trial  was  affirmed  because  of  the  fail- 
ure of  the  moving  party  to  file  his  notice  within  the  time  prescribed. 
So  in  Scott  V.  Glenn,*'  the  same  action  of  the  appellate  court  fol- 
lowed an  appeal  from  a  similar  order,  and  upon  the  same  ground. 
So  in  other  cases.*** 

»  43  Cal.  625.  "  97  Cal.  513,  32  Pac.  573. 

"  49  Cal.  105.  "*  Hand  v.  RuflF,  3  Ariz.  175,  24 

"  49  Cal.  552.  '    Pac.  257;  Svea  Ins.  Co.  v.  McFarland, 

1*  56  Cal.  610;  see,  also,  Clark  v.  7   Ariz.    131,   60   Pac.    936;    Kansas 

Crane,  57  Cal.  629.  Pacific  Co.  v.   Twombley's  Admx.,  2 

"  68  Cal.  485,  9  Pac   663.     See,  Colo.  559;   Ogle  v.  Potter,  24  Mont. 

also,  California  Imp.  Co.  v.  Baroteau,  501,  62  Pac.  920;  Sullivan  v.  Helena, 

116  CaL  136,  47  Pac.  1018.  10   Mont.   134,   25  Pac.  94;    J^IcOune 

"  100  CaL  576,  35  Pac.  158.  v.  Missoula,  10  Mont.   146,  25  Pac. 
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The  time  for  giving  the  notice  of  intention  is  not  limited  by  the 
time  within  which  an  appeal  may  be  taken  from  the  judgment,  but 
solely  by  that  expressed  in  the  code.^*  This  was  the  opinion  of  the 
court  in  Mallory  v.  See,"  where  it  was  contended  that  after  the  time 
for  taking  an  appeal  from  the  judgment  had  expired,  the  latter, 
having  become  final  and  conclusive,  could  not  thereafter  be  reviewed, 
either  directly  or  indirectly.  The  court,  on  appeal  from  an  order 
striking  the  notice  of  intention  from  the  files,  as  not  being  au- 
thorized, said: 


442;  Pearce  v.  Striekler,  9  N.  M.  46, 
49  Pac.  727;  Schofleld  v.  Slaughter, 
9  N.  M.  422,  54  Pac.  757;  Henry  v. 
Lincoln  etc.  Co.,  13  N.  M.  384,  85 
Pac.  l043;  McGrath  t.  Tallent,  7 
Utah,  256,  26  Pac.  574;  East  v. 
Mooney,  7  Utah,  414,  27  Pac.  4; 
Todd  V.  Petereon,  13  V^yo.  513,  81 
Pac.  878. 

In  Oklahoma  and  Wyoming  (see 
note  3a,  section  12,  ante)  the  provi- 
sion is  that  for  any  other  ground 
except  newly  discovered  evidence,  the 
motion  must  be  made  within  the  time 
fixed,  "unless  unavoidably  prevented," 
and  it  has  been  held  that  this  provi- 
sion is  mandatory,  and  that  in  the 
absence  of  a  showing  that  the  mov- 
ing party  was  unavoidably  prevented 
from  filing  his  motion  in  time,  it  will 
be  disregarded  when  filed  after  the 
expiration  of  the  statutory  time. 
See  United  States  ex  rel.  v.  Choctaw 
etc.  Co.,  3  Okl.  404,  41  Pac.  729; 
Ryland  v.  Coyle,  7  Okl.  226,  54  Pac. 
456 ;  Joiner  v.  Goldsmith,  25  Okl.  840, 
107  Pac.  733;  Boswell  v.  Bliler,  9 
Wyo.  277,  62  Pac.  350.  But  provi- 
sions of  this  kind  are  sometimes,  as 
in  Arizona,  Colorado,  and  New 
Mexico  (see  note  3a,  section  12,  ante^f 
accompanied  with  a  requirement  that 
in  any  event  the  motion  must  be  made 
at  the  term  of  court  wherein  the  ver- 
dict or  decision  was  rendered.  This 
provision  is  manda,tory.  See  Hand 
V.  Ruflf,  3  Ariz.  175,  24  Pac.  257. 
But  if  the  verdict  is  rendered  on  the 
last  day  of  the  term,  a  notice  may 
grive  the  court  jurisdiction  to  review 
the  verdict  or  decision  upon  motion 
for  new  trial  at  the  next  term.  See 
Gomer  v.  Chaffe,  5  Colo.  383;  Snider  . 
V.  Binehart,  18  Colo.  18,  31  Pac.  716;  '' 


Robert  E.  Lee  Mining  Co.  v.  Engle- 
bach,  18  Colo.  106,  31  Pac.  771;  and 
see  Kansas  Pac.  Co.  v.  Twombley's 
Admx.,  2  Colo.  559;  Clark  v.  Perry, 
17  Colo.  56,  28  Pac.  329.  Otherwise 
parties  might  be  deprived  of  the  right 
to  have  such  review  without  any  fault 
of  their  own.  In  practice,  it  is  cus- 
tomary to  make  a  general  order  carry- 
ing such  matters  over.  See  Pearce  v. 
Striekler,  9  N.  M.  46,  49  Pac.  727. 

Where  the  motion  may  be  made  at 
any  time  during  the  term,  it  is  in 
time  if  made  prior  to  adjournment. 
Thwing  V.  Doye,  2  OkL  608,  44  Pac. 
381. 

In  New  Mexico  the  courts  have 
held  the  necessity  of  making  the  new 
trial  motion  in  time  as  equivalent  to 
the  necessity  of  making  it  at  all.  The 
court  will  no  more  consider  the  case  in 
the  one  instance  than  in  the  others. 
See  Spiegelberg  v.  Mink,  1  N.  M.  308 ; 
Anderson  v.  Territory,  4  N.  M.  228, 
13  Pac.  21;  Sierra  Co.  v.  Dona  Ana 
Co.,  5  N.  M.  190,  21  Pac.  83;  13iogen 
V.  Richards,  8  N.  M.  658,  47  Pac.  . 
719;  Territory  v.  Chavez,  9  N.  M.  282, 
50  Pac.  324;  Schofield  v.  Slaughter, 
9  N.  M.  422,  54  Pac.  757. 

The  rule  applies  also  to  eriminal 
cases.  See  State  v.  Smith,  5  Idaho. 
291,  48  Pac.  1060;  State  v.  Dupuis, 
7  Idaho,  614,  65  Pac.  65;  SUte  v. 
Bice,  7  Idaho,  762,  66  Pac.  87 ;  SUte 
V.  Davis,  8  Idaho,  115,  66  Pac.  932: 
McKinney  v.  State,  3  Wyo.  719,  30 
Pac.  293,  16  L.  R.  A.  710.  See  cases 
cited  in  section  19,  post,  on  the  sub- 
ject of  waiver  of  notice  of  decision. 

i«  Section  659,  California  Code  of 
Civil  Procedure. 

17  129  CaL  356,  61  Pac  1123. 
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''Numerous  sections  of  the  Code  of  Civil  Procedure,  and  several 
cases,  are  citisd  in  support  of  this  contention,  but  do  not  seem  to 
sustain  it.  Nor  is  there  anything  in  the  section  itself  to  indicate 
such  intention.  We  must  hold,  therefore,  that — ^unless  by  the  gen- 
eral principles  of  the  law,  in  cases  of  laches — ^there  is  no  limit  of 
time  for  filing  the  notice  other  than  that  expressed  in  the  section." 

The  giving  of  the  notice  prematurely  is  equally  as  fatal  to  the 
proceedings  as  giving  it  too  late  or  failing  to  give  it  at  all ;  for  it  is 
said  that  until  a  decision  is  rendered  it  cannot  be  known  whether 
it  will  be  favorable  or  otherwise,  or  who  must  give,  and  who  receive, 
the  notice.^* 

The  giving  of  the  notice  of  intention,  provided  for  in  the  old 
Practice  Act,  is  merely  the  survival  of  a  convenient  form  of  expres- 
sion. The  code  provides  for  serving  and  filing  the  notice,  and  these 
two  separate  acts  may  be  said  to  constitute  the  concrete  act  of 
giving  the  notice.  It  is  essential,  however,  that  the  notice  of  in- 
tention to  move  for  a  new  trial  should  be  both  served  and  filed,  and 
that  both  acts  should  be  accomplished  with  the  prescribed  time. 
This  was  specifically  decided  in  the  case  of  Sutton  v.  Symons,  ubi 
supra,  and  in  the  case  of  Davis  v.  Hurgren,^*  where  the  notice  was 
duly  served  within  the  required  time,  but,  by  reason  of  the  failure 
of  the  moving  party  to  pay  the  requisite  filing  fee,  although  the 
notice  was  handed  to  the  clerk  in  time,  it  was  not  actually  indorsed 
as  having  been  filed,  and  the  court  held  the  omission  fatal. 

The  time  to  give  notice  of  intention  may  be  extended  by  order,  but 
the  extension  must  be  ordered  before  the  expiration  of  the  time  to 
give  the  notice  as  prescribed  by  statute.*® 

As  to  the  practice  where  the  notice  is  not  in  time,  see  section  14, 
ante,  subdivision  3,  and  section  146,  post.*^ 


§  18.    Time  to  Give  Notice  of  Intention— After  Verdict. — 

Where,  as  in  Idaho,^  the  statute  provides  that  "the  party  intend- 


w  Mahoney  ▼.  Caperton,  15  Oal. 
313;  Bates  v.  Gage,  49  Cal.  126,  5 
Pac.  615;  Hinds  v.  Gage,  56  Cal.  486; 
Carcaga  v.  Fernald,  66  Cal.  351,  5 
Pac.  615;  Spottiawood  v.  Weir,  66 
Cal.  525,  6  Pac.  381;  Ihiff  v.  DuflP, 
71  Cal.  513,  12  Pac.  570;  Dominguez 
T.  Mascotti,  74  Cal.  269,  15  Pac.  773 ; 
and  see,  as  to  parties,  Johnson  v. 
Phemx  etc.  Co.,  152  Cal.  196,  92  Pac. 
182. 


10  125  Cal.  48,  57  Pa^e.  684.  See 
note  8a,  section  14,  ante. 

so  See  section  21,  post. 

21  As  to  waiver,  see  sections  14  and 
15,  ante.  As  to  legal  presumption 
where  record  fails  to  show  anything 
relative  to  the  notice,  see  subdivision 
4,  section  14,  ante. 

1  And  in  California,  prior  to  the 
amendment  of  1907.  See  section  16, 
note  5. 
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ing  to  move  for  a  new  trial  must,  witbin  ten  days  after  the  verdict 

of  the  jury,  if  the  action  were  tried  by  a  jury file  with  the 

clerk  and  serve  upon  the  adverse  party,  a  notice  of  his  intention," 
etc.,"  the  only  possible  difficulty  is  to  determine  when  the  time  be- 
gins to  run ;  and  with  respect  to  general  verdicts,  there  can  be  little 
doubt  on  this  score,  "After  the  verdict"  means  after  the  rendition 
of  the  verdict,  and  it  seems  clear  that  the  verdict  is  rendered  when 
it  ia  received  by  the  court  and  entered  in  the  minutes.*  But  as  to 
special  verdicts  there  is  more  room  for  doubt.  As  to  such  verdicts 
there  is  a  distinction  between  special  verdicts  which  dispose  of  all 
the  issues,  and  special  verdicts  which  dispose  of  only  a  part  of  the 
issues ;  and  there  seems  to  be  a  doubt  as  to  whether  there  does  not 
exist  a  distinction  between  special  verdicts  In  common-law  cases  and 
special  verdicts  in  equity  cases. 

I.  Where  only  a  part  of  the  issues  are  submitted  to  a  jury,  the 
notice  of  intention  should  not  be  given  until  all  the  issues  have  been 
disposed  of.  Until  then  there  has  been  no  trial  and  decision  within 
the  meaning  of  the  code.'  As  to  equity  cases,  this  wag  decided  in 
Bates  V.  Gage,*  and  subsequently  reiterated  in  numerous  cases;*  and 
although  the  precise  point  has  not  been  ruled  in  a  common-law 
ease,  it  ia  manifest  that  the  equity  rule  must  be  held  to  apply,  for  if 
judgment  be  entered  upon  a  special  verdict  which  does  not  di^K»e 

4511,  Compiled  Statatea  of  Wjoming, 
makes  the  same  provision.  Section 
4822  provides  for  entry  of  jadgnent 
in  conformity  to  the  verdict,  "unlew 
the  verdict  is  special." 

An  entry  in  tba  rough  miDnlei  ii 
believed  to  meet  the  statutory  requiie- 
meot.     People  v.  Smith,  59  CtO.  601. 

See,  also,  saction  234,  poit. 

■  See,  generally,  Crowther  v.  Bo«- 
landBon,  27  Cal.  376;  and  lee  cbk* 
cited  in  note  11,  below,  in  note  IS, 
section  17,  ante,  and  nota  11,  aeetiDi 
19,  post. 

*  49  Cal.  ISe. 

s  Spottianood  v.  Wair,  M  Cal.  S!S, 
6  Pac.  381 ;  Dominguei  v.  Mascotti, 
74  Cal.  269,  15  Pac.  773;  BeU  v. 
Marsh,  80  Cal.  411,  82  Pac  170. 
See,  also,  Reelamation  Co.  v.  Thisbr. 
131  Cbl.  572,  63  Pac.  91S;  Estate  of 
McKenns,  138  Cal.  439,  71  Pac.  SDl; 
and  ca«ea  cited  and  referred  to  in  nuM 


!■  Notes  4a,  4b,  and  S,  of  section 
16,  ante,  show  the  statutory  provi- 
nons   of   the   various   jurisdictions. 

1  See  sections  1413  and  1414,  Be- 
vised  Statutes  of  Arizona  (sections 
204  and  205,  CivU  Practice) ;  sec- 
tion 628,  Code  of  Civil  Procedure  of 
California;  section  202,  Mills'  Anno- 
tated Code  of  Colorado;  section  4400, 
Revised  Codes  of  Idaho;  section  3275, 
Cutting's  Compiled  Laws  of  Nevada 
(section  180,  Civil  Practice) ;  section 
7037,  Bevised  Codes  of  North  Dakota; 
Boctions  151  and  1S4,  Lord's  Oregon 
Laws;  section  274,  Code  of  CivU  Pro- 
cedure of  Soutb  Dakota;  sections  361 
and  364,  Rem.  £  Bal.  Code  of  Wash- 
ington (sections  5014  and  5021,  Bal. 
Code).  In  Montana  and  Wyoming 
no  BpecLfle  provision  is  made  for  the 
entry  of  general  verdicts.  Section 
6758,  Revised  Codes  of  Montana  (sec- 
tion 1101,  Code  of  Civil  Procedure), 
provides  that  special  verdicts  shall 
be  entered  in  the  minutes;  and  section 
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of  all  the  issues,  there  will  be  a  mistrial.'*  As  long  as  a  single 
material  issue  remains  undisposed  of,  it  is  impossible  to  say  in  whose 
fsTor  the  "decision"  on  the  issues  of  fact  will  be,  and  until  that 
18  determined,  it  is  impossible  to  tell  who  is  to  give  the  notice.'^ 

2.  When  all  the  issues  are  disposed  of  by  the  verdict,  there  seems 
to  be  a  doubt  whether  there  is  not  a  distinction  between  common-law 
cases  and  cases  in  equity.  In  common-law  cases  it  has  been  held 
that  when  all  the  issues  have  been  disposed  of  by  the  verdict,  the 
time  to  give  notice  of  intention  begins  to  run  from  the  rendition  of 
the  verdict,  and  not  from  the  action  of  the  court  thereon.**  There 
is  a  dictum  of  Judge  Field  to  that  effect  in  Peabody  v.  Phelps.* 
That  dictum  was  approved  and. followed  in  Allen  v.  Hill.''  In  that 
case  the  notice  of  intention  was  given  within  two  days  after  the  de- 
cision of  the  judge  as  to  what  judgment  should  be  given  upon  the 
verdict,  but  not  within  two  days  after  the  rendition  of  the  verdict.* 
Cope,  J.,  delivering  the  opinion,  said : 

''The  notice  of  the  intention  for  a  new  trial  in  this  case  was  not 
given  in  time,  and  the  proceedings  based  upon  such  notice  must, 
therefore,  be  disregarded.  The  trial  terminated  with  the  rendition  of 
the  verdict,  and  the  notice  should  have  been  given  within  two  days 
thereafter.  It  is  urged  that  as  the  verdict  was  special,  it  was  neces- 
sary to  invoke  the  action  of  the  court  before  a  judgment  could  be 
entered  upon  it,  and  that,  therefore,  the  trial  itself  did  not  in  contem- 
plation of  law  terminate  until  the  judgment  was  rendered.  We  can- 
not assent  to  this  view.  The  facts  were  settled  by  the  verdict,  and  it 
only  remained  for  the  court  to  pronounce  the  conclusion  of  the  law 
upon  the  facts  found.  If  the  court  erred  in  this  respect,  the  error 
is  a  proper  subject  of  review,  and  a  motion  for  a  new  trial  was 


•«  Kiel  T.  Beay,  50  Cal.  61. 

s^  See  BeU  v.  Marsh,  80  Cal.  414, 
22  P«.  170. 

*•  But  this  rale  is  appUcable  only 
to  Terdicts  upon  which  a  final  judg- 
ment may  be  entered.  If  the  general 
verdiet  is  inconsistent  with  special 
flndings,  the  latter  must  prevail,  and 
the  eourt  will  be  under  the  neeessitj 
of  rendering  judgment  upon  the  spe- 
eial  findings.  Hence  the  verdict  wiU 
he  treated  as  a  special  verdict,  and  the 
nde  applied,  that  the  time  to  give 
Botiee  runs  from  the  rendition  of 
judgment  bj  the  eourt.    See  Severj 


V.  Bock  Island  etc.  Co.,  6  Okl.  153,  50 
Pac.  162. 

In  New  Mexico,  and  doubtless  else- 
where, the  rule  as  to  verdicts  upon 
instructions  of  the  court  is  that  such 
verdicts  are  decisions  of  the  jury,  and 
not  of  the  court,  and  that  the  time 
to  give  the  notice  begins  to  run  upon 
rendition,  as  in  other  cases.  Scho- 
field  V.  Slaughter,  9  N.  M.  422,  54 
Pac.  757. 

•  9  Cal.  213. 

T  16  Cal.  113. 

B  The  statute  as  it  then  stood  re- 
quired the  notice  to  be  given  within 
two  daji  "after  the  trial" 
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UBDecessary..  If  the  verdict  was  not  satisfactoiy,  the  right  to  cor- 
rect it  did  not  depend  upon  the  jn^^ment,  and  the  steps  for  that 
purpose  should  have  been  ta^en  within  the  time  limited  hy  the  atat- 
ute.  The  better  practice  in  such  eases  would  be  to  settle  all  ques- 
tions of  this  character  in  advance  of  the  final  action  of  the  coart. 
It  is  argued  b;  counsel  that  inasmuch  as  the  party  aggrieved  by  a 
verdict  is  alone  entitled  to  object  to  it,  the  right  to  do  so  must  be 
regarded  as  resulting  from  the  judgment  depending  for  its  exercise 
upon  the  ultimate  action  of  the  court.  The  error  of  this  argument  is 
obvious.  It  makes  the  exercise  of  this  right  subservient  to  the 
opinion  of  the  judge  upon  a  matter  of  strict  law  in  no  way  con- 
nected with  any  question  to  which  it  relates.  The  court  acts  on 
the  verdict  as  it  is  and  not  as  it  should  be,  and  if  the  right  of  a  party 
to  take  the  necessary  steps  for  its  correction  depends  upon  Kuch 
action,  even  an  erroneous  judgment  is  conclusive  of  this  right.  The 
successful  party  can  never  go  behind  it,  for  the  purpose  of  calling 
in  question  the  action  of  the  jury." 

The  conclusion  of  the  court  in  the  above  case  ia  strengthened 
when  we  reSect  that  a  new  trial  is  a  re-examination  of  an  issue  of 
fact  and  not  of  a  conclusion  of  law,'  and  that  proceedings  for  new 
trial  are  collateral  to  the  main  line  of  proceedings,"  and  that  the 
notice  of  intention  may  be  given  either  before  or  after  the  entry  of 
judgment." 

In  equity  cases  the  rule  seems  to  be  different  from  that  which 
prevails  in  common-law  cases.  As  is  elsewhere  shown,  the  doctrine 
that  a  special  verdict  in  an  equity  case  is  merely  advisory  is  the 
last  remaining  conaequeuce  of  the  erroneous  notion,  which  formerly 
prevailed,  that  the  provisions  of  the  Practice  Act  in  relation  to  new 
trials  did  not  apply  to  equity  cases.  According  to  the  preponder- 
ance of  authority  this  doctrine  still  obtains,"  and  the  verdict  of  a 
jury  in  an  equity  ease  is  merely  advisory  to  the  judge,  and  is  of  no 
force  or  validity  until  adopted  by  him,  and  when  adopted  derives 
its  validity  solely  from  such  adoption,  and  is  to  be  considered  merely 
as  a  part  of  the  findings  of  the  judge.  If  the  advisory  theory  is  to 
be  maintained,  and  no  doubt  it  is,  there  is  no  "decision"  of  the  is- 
sues of  fact  until  the  verdict  is  adopted  by  the  judge  and  the  time 
to  give  notice  of  intention  begins  to  run  from  such  adoption.  If 
the  advisory  theory  should  be  rejected,  the  doctrine  of  Allen  v.  Hill. 


105 


THB  NOnOE  OF  INTENTION. 


fil8 


above  quoted,  would  undoubtedly  apply,  and  tlie  time  to  ^ve  the 
notice  would  begin  to  run  from  the  rendition  of  the  verdict. 

3.  There  are  some  cases  in  which  it  is  proper  for  a  jury  to 
render  both  a  general  and  a  special  verdict ;  but  not  in  equity,  where 
a  general  verdict  is  never  proper.^*  But  in  cases  in  which  it  is 
proper,  if  the  special  verdict  is  not  inconsistent  with  the  general 
verdict,  the  latter  may  be  considered  as  the  verdict  in  the  case,^^  and 
the  time  when  a  notice  of  intention  must  be  given  will  be  held  to 
ran  from  the  rendition  of  the  general  verdict.  If,  however,  the 
special  verdict  is  inconsistent  with  the  general  verdict,  the  former 
stands  as  the  verdict  in  the  case,^'  and  if  it  covers  all  the  issues,  the 
doctrine  of  Allen  v.  Hill  will  apply,  and  the  time  when  the  notice 
must  be  given  runs  from  the  rendition  of  the  special  verdict.  But  if 
the  special  verdict  does  not  cover  all  the  issues^  and  is  inconsistent 
with  the  general  verdict,  then  the  time  within  which  the  notice  must 
be  given  will  be  governed  by  the  rule  announced  in  the  first  part  of 
the  section ;  i.  e.,  such  time  will  not  begin  to  run  until  all  the  issues 
are  disposed  of  .^'^ 

When  the  point  at  which  the  time  commences  to  run  has  been 
determined  the  rest  is  easy.  Statutes  in  most  of  the  states  provide 
that  ''the  time  in  which  any  act  provided  by  law  is  to  be  done  is 
computed  by  excluding  the  first  and  including  the  last,  unless  the 
last  day  is  a  holiday,  and  then  it  is  also  excluded."^*    To  this  it  is 


u  Wingate  ▼.  Ferris,  50  Cal.  105; 
Warring  y.  Freear,  64  Cal.  54,  28  Pac. 
115;  and  see  seetion  234,  post. 

i«  Blood  ▼.  Light,  31  CaL  115; 
and  see  seetion  234,  post, 

^  See  section  625,  Code  of  Ciyil 
Proeedure  of  California;  section  199, 
Mills'  Annotated  Code  of  Colorado; 
wction  4397,  Beyised  Codes  of  Idaho; 
seetion  6758,  Bevised  Codes  of  Mon- 
tana (section  1101,  Code  of  Civil 
Procedure);  section  3272,  Cutting's 
Compiled  Laws  of  Nevada  (section 
177,  Civil  Practice);  section  7034, 
Beviaed  Codes  of  North  Dakota;  sec- 
tion 5806,  Compiled  Laws  of  Okla- 
homa; section  155,  Lord's  Dregon 
Laws;  section  271,  Code  of  Civil  Pro- 
eedure  of  Sonth  Dakota;  section  3163, 
Compiled  Laws  of  Utah;  section  365, 
Bern,  ft  Bal.  Codes  of  Washington 
(section  5022,  Bal.  Code) ;  section 
4512,  Compiled  Statutes  of  Wyoming. 
No  similar  provision  ia  to  be  found  in 


the  statutes  of  Arizona  and  New 
Mexico,  but  see  chapter  13,  Bevised 
Statutes  of  Arizona. 

See  section  233,  post. 

isii  See  note  5c,  supra, 

i«  Section  1566,  Bevised  Statutes 
of  Arizona  (357,  Civil  Practice) ; 
section  12,  Code  of  Civil  Procedure 
of  California;  section  382,  Mills'  An- 
notated Code  of  Colorado;  section 
11,  Bevised  Codes  of  Idaho;  sec- 
tions 11  (11,  P.  C),  6219  (4657, 
Civil  Code),  and  8067  (3459,  Code 
of  Civil  Procedure),  Bevised  Codes  of 
Montana;  section  3601,  Cutting's 
Compiled  Laws  of  Nevada  (506, 
Civil  Practice) ;  section  2900,  Com- 
piled Laws  of  New  Mexico;  section 
6736,  Bevised  Codes  of  North  Dakota; 
section  6258,  Compiled  Laws  of  Okla- 
homa; section  531,  Lord's  Oregon 
Laws;  section  6,  Code  of  Civil  Proce- 
dure of  South  Dakota;  section  2493, 
Compiled  Laws  of  Utah;  sections  150 
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usual  to  add  Sundays  and  nonjudicial  days,***  and  sometimes  the 
provision  is  added  that  "fraetions  of  a  day  are  to  be  disregarded  in 
computations  including  more  than  one  day,  and  involving  no  ques- 
tion of  priority.""'' 

When  the  time  computed  includes  a  Sunday,  or  other  nonjudicial 
day,  or  holiday,  such  day  is  included  unless  it  is  the  last  day  of  the 
term.  Thus  where  the  verdict  was  rendered  on  Saturday,  the  day 
following  was  included  in  a  computation  where  the  law  required 
the  motion  to  be  made  within  two  days  after  such  rendition,  and  it 
was  held  that  a  motion  made  after  Monday  was  too  late.'** 

The  time  in  which  the  notice  is  to  be  given  is  not  affected  by  th» 
question  as  to  the  papers  upon  which  the  motion  is  to  he  made." 

g  19.  Time  to  Oive  Notice  of  Intention  After  Trial  by  the 
Oourt  Without  a  Jory. — ^Where  the  distinction  between  the  mode 


and  252,  Rem.  tc  BbI.  Codes  of  Wub- 
inKtoQ  (4790  and  4896,  Bai.  Code) ; 
■ectioQ  429Q,  Compiled  Btatutes  of 
Wiromiag. 

See  iu  this  connection  People  t. 
Whitm&n,  6  Cal.  859 ;  Price  v.  Whit- 
msD,  S  Cal.  412;  Hibernla  etc.  80c. 
T.  O'Gtad/,  47  Cal.  579;  Misch  t. 
Maybew,  51  Cal.  514;  Raner  t. 
Broder.  107  Cal.  282,  40  Pae.  430; 
Scoville  v.  Anderson,  131  Cal.  590, 
63  Pec.  1013;  Bellmer  t.  Blessington, 
138  Cal.  3,  68  Pae.  Ill;  Taylor  v. 
Brown,  5  Dak.  335,  40  N.  W.  525; 
Poppletou  V.  Nelson,  10  Or.  437; 
Nicklin  t.  Bobertson,  28  Or.  278,  52 
Am.  St.  Hep.  TBO,  42  Pac.  993;  Grant 
y.  Paddock,  30  Or.  312,  47  Pac.  712; 
Waebgmuth  v.  Routledge,  36  Or.  307, 
51  Pac.  443,  59  Pac.  454;  Boothe  v. 
Scriber,  48  Or.  561,  87  Pac.  887, 
90  Pac.  1002;  SjnearsOD  v.  Uoion 
Co.,  64  Or.  181,  102  Pac.  785;  Mc- 
Cabe  etc.  Co.  v.  Justice  Court  (Or.), 
102  Pac.  795;  Chicago  ele.  Co.  v. 
Nidd,  16  8.  D.  370,  92  N.  W.  1069; 
Thompson  v.  Huron  etc.  Co.,  5  Wasli. 
527,  32  Pac.  536;  State  v.  Benson,  21 
Waab.  365,  58  Pac.  217;  Spokane  etc. 
Co.  V.  Stanley,  25  Wash.  653.  66  Pac. 
92;  Perkins  v.  Jennings,  27  Waah. 
145,  67  Pac.  590;  White  v.  Hinton, 
3  Wyo.  753,  30  Pac.  953,  17  L.  R.  A. 
66;  Conway  v.  Smith  Mer.  Co.,  6  Wyo. 
327,  44  Pac.  940,  49  L.  R.  A.  201; 
Columbia  etc.  Co.  v,  1).  M.  Co.,  13 
Wyo.  244,  79  Pac.  335. 


'••  See  section  3601,  Cuttinir's 
Compiled  Laws  of  NeradB  (506,  Civil 
Practice) ;  section  2900,  Compiled 
Iiawi  of  New  Mexico;  section  531, 
Lord's  Oreeon  Laws;  section  ISO, 
Rem.  ft  Bal.  Codes  of  Washington 
(4790,  Bat.  Code).  Sections  2900, 
Compiled  Laws  of  New  Mexico,  and 
252,  Rem.  &  Bal.  Code  of  Washing- 
ton (4696,  Bal.  Code),  mention  Snn- 
day  alone,   and   do   not   include  holi- 

See,  also,  Martin  v.  Sunset  etc.  Co., 
18  Wash.  260,  51  Pae.  376;  Spokane 
etc.  Co.  T.  SUnley,  25  Waah.  653, 
66  Pac.  02;  Perkins  t.  Jennings,  il 
Wash.  145,  67  Pac.  500 ;  -  Knbillas  t. 
Ewert.  40  Wash.  38,  82  Pac.  147; 
Goetzinger  t.  Bosenfeld,  16  Wash. 
392.  47  Pae.  S82  38  L.  R.  A.  £57; 
Hale  V.  Finch,  1  Wash.  Ter.  517. 

"b  See  aection  2466.  CivU  Code  of 
South  Dakota.  See,  bIbo,  Lons  Tree 
Ditch  Co.  V.  Bapid  City  etc.  Co.,  IB 
S.  D.  451,  93  N.  W.  650;  Goetsinger 
V.  Bosenfeld,  16  Wash.  392,  47  Pae. 
SS2,  38  L.  B.  A.  257;  Perkins  t. 
Jennings,  27  Wash.  145,  67  Pae.  590. 

>■■  Svea  Ins.  Co.  v.  McFarland,  7 
Aria.  131,  60  Pae.  936. 

I'  See  section  659,  Code  of  Civil 
Procedure  of  California,  and  cor- 
responding statutory  provisions  of 
other  states.  See  notes  44,  tb  and  9, 
section  16,  unto. 
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of  trial  as  fixing  the  time  to  give  the  notice  of  intention  is  main- 
tained, as  it  is  in  several  of  the  states  having  codes  of  procedure 
similar  to  that  of  California,  and  as  it  was  in  the  latter  state  until  the 
adoption  of  the  amendment  of  1907,  the  statute  usually  makes 
proTiaion  for  a  notice  of  the  decision  of  the  court  or  referee,  "if 
the  action  were  tried  without  a  jury."*  The  party  has,  under 
the  varying  provisions,  five,  or  ten,  or  twenty  days,  within  which 
to  give  his  notice  of  intention,  or  to  file  his  motion,  where  no 
notice  is  required,  the  two  acts  being  analogous  so  far  as  the 
present  inquiry  is  concerned.  The  difiiculty  is  to  determine  when 
the  time  begins  to  run.  The  language  of  the  statute  is  that  the 
moving  party  shall  have  so  many  days  after  notice  of  the  decision. 
An  inquiry  as  to  the  meaning  of  this  language  involves  two 
elements,  viz. :  first,  what  is  the  decision  of  which  notice  must  be 
given;  and,  second,  what  is  sufficient  notice  of  it. 

L  What  is  the  Decision. — The  word  "decision**  has  served  to 
designate  different  things  under  different  systems  of  findings. 
Under  that  of  implied  findings  the  time  to  give  the  notice  of  appeal 
began  to  run  from  the  "rendition"  of  the  judgment.*  The  judg- 
ment was  said  to  be  "rendered"  when  it  was  announced  from  the 
bench  and  entered  in  the  minutes.  The  announcement  must  have 
been  of  the  final  determination  of  the  cause,  leaving  nothing  to  be 
done  but  the  mere  clerical  duty  of  entering  what  was  announced 
hi  the  minutes ;  *  and  it  seems  that  the  announcement  from  the 
bmch,  without  the  entry  in  the  minutes,  was  not  sufficient.*  This 
role  was  held  to  govern  with  reference  to  the  time  to  give  notices 

• 

1  See  note  6,  flection  12,  ante,  for  known  to  be  weeks,  and  iometimea 

a  Bynopns  of  the  statutes  of  the  vari-  months,    behind   in   transferring   the 

OTIS  states  upon  the  notice  of  inten-  minutes  from  the  rough  minute-book 

tion,  and  an  outline  of  the  history  of  to  the  regular  minute-book  prescribed 

the  California    statute,    from   which  hj  statute.    Probably   the    order  or 

they  were  mainly  derived.  judgment  would  be  held  to  be  entered 

>  Qray  v.   Palmer,   28    CaL    416;  m  the  minutes  when  entered  in  the 

Peek  T.  Courtis,  31  Oal.  207 ;  Genella  rough    minute-book.    Otherwise    very 

▼.  Belyea,  32  Gal.  159;  and  see  chap-  serious     consequences     might     arise, 

ter  30,  poit.  People  y.   Smith,  69  Cal.   601,   gen* 

»  Harris  ▼.  S.  P.  S.  E.  Co.,  41  Cal.  erally. 

393.  A   decision    discharging   an    insol- 

4  Hastings  v.  Hastings,  31  Cal.  95.  vent  has  been  held  not  to  be  such  a 
In  practice  every  clerk  has  a  book  decision  under  the  Insolvent  Act  as  to 
ealled  the  rough  minute-book,  in  which  authorize  an  appeal,  where  formal 
he  writes  his  memoranda  of  the  pro-  findings  and  conclusions  of  law  were 
c^edings  before  finally  making  the  subsequently  filed.  Sullivan  v.  Wash- 
entries  in  the  "minute-book"  which  he  bum  etc.  Co.,  139  CaL  257,  72  Pae. 
is  required  to  keep.    Clerks  hava  been  992. 
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of  intention  to  move  for  new  trid,*"  n  well  n  notices  of  appeal,' 
when  wTitten  findings  were  not  requeated.  If,  when  the  caaw 
was  submitted,  written  findings  were  not  requested,  the  decision  of 
which  notice  was  to  be  given  was  the  announcement  from  the 
bench,  entered  in  the  minutes;  but  if,  when  the  cause  waa  sub- 
mitted, written  findings  were  requested,  the  rule  waa  the  same  as 
under  the  system  of  express  findings,  and  the  written  findings 
constituted  the  decision  of  which  notice  was  to  be  given,'  Under 
the  system  of  express  findings,  as  was  remarked  in  Polhemos  t. 
Carpenter,**  and  as  will  more  fully  apjjear  in  the  chapter  on  find- 
ings, the  court  has  no  power,  unless  findings  are  waived,  to  render 
an  oral  decision ;  but  the  difficulty  in  practice  with  this  proposi- 
tion is,  that  although  the  failure  of  a  party  to  ask  for  written 
findings  at  the  time  of  the  submission  of  the  case  to  the  court  con- 
stitutes a  waiver  thereof  for  the  time  being,  he  may  ask  for  the 
reduction  of  the  findings  to  writing  at  the  time  of  the  oral  deci- 
sion; and  in  such  an  event  the  question  arises,  Does  the  time  to 
give  the  notice  of  intention  begin  to  run  upon  the  receipt  of  no- 
tice of  the  oral  decision  or  of  the  filing  of  the  findings!  This 
question  was  considered  in  Elder  v.  Prevert,'*  where  a  distinction 
was  drawn  between  the  "decision"  referred  to  in  section  195. 
Nevada  Practice  Act  (section  3292,  Cutting's  Compiled  Laws),  and 
the  findings,  the  filing  of  which,  as  decided  in  Polhemos  v.  Car- 
penter, above  cited,  waa  held  to  start  the  time  against  the  moving 
party.     The  court  said : 

"  ,  .  .  ,  The  findings  of  fact  contemplated  by  the  statute  is 
the  written  statement  of  each  issuable  fact  established  by  the  evi- 
dence. From  these  determined  facts  the  conclusion  of  law  is 
deduced.  The  decision  is  the  announcement  by  the  court  of  its 
judgment,  and  although  based  upon  the  settled  facts  of  the  case. 
such  facts  may  never  be  reduced  to  writing  so  as  to  constitute 
findings  within  the  meaning  of  that  term  aa  used  in  the  Civil 
Practice  Act.  It  is  a  matter  of  frequent  occurrence  for  courts 
to  announce  judgment,  and  afterward  to  prepare  findings.  The 
decision  may  be  rendered  after  or  before  the  filing  of  findings,  or, 

*•-  And  DO  doubt  at  to  tli*  time  to       ameailed    in   1806.     See   note   6,   WBt- 

Hie  and  sen-e  the  motion  itself,  where 
no  provision  is  madF  for  notice  of  in- 
tention. 
■  Bee  Bection  IQ5,  Practi<;e  Act,  aa 


■  Polhemiu   t.   Carpenter,   4S    Cil- 
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as  IB  frequently  the  case,  no  findings  may  be  made.  The  decision 
18  therefore  distinct  from  the  findings,  and  the  time  within  which 
notice  of  intention  to  move  for  a  new  trial  must  be  given  begins 
to  nm  from  the  announcement  of  the  judgment/' 

Beferring  to  the  Polhemus  t.  Carpenter  case,  which  was  cited 
in  support  of  the  contention  that  the  time  began  to  run  against 
the  moving  party  upon  the  receipt  of  notice  of  the  filing  of  the 
findings,  instead  of  the  receipt  of  notice  of  the  rendition  of  the 
decision  of  the  court  orally,  it  was  said  :^ 

"The  decision  in  Polhemus  v.  Carpenter  is  inapplicable.  Sec- 
tion 195  of  the  Civil  Practice  Act  of  the  state  of  California  under- 
went several  amendments  at  the  different  sessions  of  the  legisla- 
ture of  that  state.  At  the  session  of  1864  the  provisions  embraced 
by  our  act  were  adopted.  At  the  next  session  the  section  was 
changed  so  as  to  read  as  above  set  forth,  and  under  these  provi- 
sions that  case  was  decided.  When  the  legislature  of  our  state  in 
1869  enacted  the  Practice  Act  they  adopted,  in  the  main,  the  Cali- 
fornia act  as  it  then  stood,  but  took  section  195  as  amended  in 
1864,  and  not  as  it  existed  in  1869.  The  adoption,  ex  industria, 
of  provisions  so  entirely  dissimilar  indicates  a  different  design 
from  that  of  the  California  act  as  amended  after  1864." 

In  Bobinson  v.  Benson,**  the  opinion  of  the  court  ordering  judg- 
ment was  filed  April  11th.  Notice  thereof  was  served  liie  same 
day.  On  the  18th  of  April,  the  notice  of  motion  for  new  trial  was 
filed  and  served.  On  the  same  day  a  stipulation  was  filed  giving 
the  moving  party  ten  days  to  file  and  serve  the  statement.  On 
the  8th  of  May,  the  findings  of  fact  and  conclusions  of  law 
were  filed,  and  the  judgment  regularly  entered.  No  written  no- 
tice of  such  filing  was  given.  On  the  18th  another  notice  of  inten- 
tion was  filed  and  served,  and  also  a  statement.  Upon  the  author- 
ity of  Elder  v.  Frevert,  supra,  the  decision  was  held  to  be  distinct 
from  the  findings,  and  that  the  notice  of  intention  must  have  been 
filed  within  the  statutory  period  after  the  oral  decision  was  ren- 
dered, and  that  the  moving  party  acquired  no  rights  under  the 
second  notice  of  intention,  which  was  too  late. 

That  a  clear  distinction  must  be  recognized  between  the  decision, 
which  consists  of  both  the  findings  of  fact  and  the  conclusions  of 

^  See  note  6,  section  12,  ante.     In  the  statutory  time  after  amended  con- 

Bobinson  v.  Kind,   25   Nev.   261,  59  elusions  of  law,  and  was  nevertheless 

Pac.  863,  62  Pac.  705.  held  to  have  been  in  time. 

In  Hamilton  t.  D00I7, 15  Utah,  280,  •«  19  Nev.  331,  10  Pac.  441. 
49  Pac.  769,  the  notice  was  filed  within 
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law,  and  the  findings  alone,  is  manifest  from  the  various  statutes 
bearing  upon  the  point.  The  provision  which  requires  the  separate 
statement  of  the  findings  and  conclusions,  by  implication  is  based 
upon  the  fact  that  it  takes  both  findings  and  conclusions  to  make 
the  decision.^  So  the  provision  which  declares  that  a  finding  of 
fact  is  to  have  the  force  and  effect  of  a  special  verdict  alone,*' 
while  a  referee's  report  upon  the  whole  issue  is  to  be  treated  as 
a  general  verdict,*'  clearly  recognizes  the  incompleteness  of  find- 
ings as  decisions  within  the  meaning  of  the  statute  requiring  no- 
tices thereof  to  start  the  time  running  against  a  moving  party  in 
a  new  trial  proceeding.  Finally,  in  the  only  definition  given  by 
statute,  it  is  declared  unequivocally  that  a  decision  is  the  sign- 
ing and  filing  of  the  findings  of  fact  and  conclusions  of  law.*"* 

2.  What  is  Notice  of  the  Decision. — The  time  to  give  the 
notice  of  intention  does  not,  except  in  one  or  two  instances,*^  com- 
mence to  run  from  the  decision,  but  from  notice  of  the  decision,*' 


••  See  note  4,  section  16,  ante, 
where  the  Tarious  sections  as  to  the 
separate  statement  of  findings  and 
conclusions  are  given. 

0f  See  note  18,  section  8,  ante, 
where  a  synopsis  of  code  provisions 
declaring  the  report  of  a  referee  upon 
the  facts  alon^  to  be  a  special  verdict 
is  given. 

8s  See  section  8,  ante. 

•b  See  section  1033,  Code  of  Civil 
Procedure  of  California. 

«k  Section  1478,  Revised  Statutes 
of  Arizona,  provides  that  "all  motions 
for  new  trial  in  arrest  of  judgment 
shall  be  made  within  five  days  after 
rendition  of  verdict  or  judgment." 
The  word  "judgment"  is  clearly  used 
in  the  sense  of  "decision." 

Section  2685,  subsection  133,  Com- 
piled Laws  of  New  Mexico,  provides 
as  follows: 

"All  motions  for  new  trials  in  cases 
tried  by  juries  shall  be  filed  during 
the  term  of  the  court  at  which  the 
case  is  tried,  and  within  five  days 
after  the  rendition  of  the  verdict  or 
findings." 

It  would  seem  that  here  the  legis- 
lature started  out  with  the  purpose  of 
limiting  the  provision  to  cases  tried 
by  juries  alone;  and  that  afterward 
its  purpose  was  changed;  and  the  ad- 
dition of  the  phrase  "or  findings" 
made  it  applicable  to  cases  tried  with- 


out a  jury.  This  view  is  aided  bj  the 
language  of  subsection  132:  "Ijpon 
the  rendition  of  any  verdict  or  the 
making  of  findings  in  a  case  tried  by 
the  court,  judgment  shall  be  immedi- 
ately rendered  thereon,  unless  notice 
is  given  at  the  time  of  the  intention 
of  the  party  to  make  a  motion  for  a 
new  trial." 

Section  5827,  Compiled  Laws  of 
Oklahoma,  and  section  4603,  Compiled 
Statutes  of  Wyoming,  provide  for  mo- 
tions for  new  trial  within  ten  days 
after  rendition  of  verdict  or  decision. 

With  the  exception  of  New  Mexico, 
notice  of  intention  is  not  prescribed 
in  these  states,  unless  the  motion  itself 
is  to  be  deemed  a  notice.  See  Boar- 
man  V.  Hinckley,  17  Wash.  126,  49 
Pac.  226.  Tf  so,  there  would  be  no 
need  for  a  notice  of  decision,  and  the 
time  would  begin  to  run  from  the 
actual  rendition  of  decision. 

So,  in  Oregon  (section  175,  Liord*s 
Oregon  Laws),  the  motion  is  required 
to  be  filed  within  one  day  after  the 
entry  of  the  judgment.  No  notice  of 
intention  is  prescribed.  Manifestly 
no  notice  of  entry  of  judgment  is 
necessary. 

01  Section  4441,  Revised  Codes  of 
Idaho;  section  7065,  Revised  Codes 
of  North  Dakota;  section  303,  Code 
of  Civil  Procedure  of  South  Dakota; 
section  3294,  Compiled  Laws  of  Utah; 
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or  receipt  of  notice  of  the  decision.*"  In  Sawyer  v.  San  Pran- 
ciaco/  the  notice  of  intention  was  given  a  year  after  the  decision, 
but  was  held  to  have  been  in  time,  no  notice  of  decision  having 
been  given.  So  in  Carpenter  v.  Hewel/*  the  notice  of  intention 
was  given  twelve,  and  in  Duflf  v.  Duff  ^^  eleven,  days  after  the  deci- 
doD,  bat  was  held  in  each  case  to  have  been  in  time,  no  notice  of 
decision  having  been  given.  So  in  Symons  v.  Bunnell,^"  where, 
presumably,  notice  of  intention  was  given  long  after  the  expira- 
tion of  the  ten  day  period  (had  notice  of  decision  been  given),  it 
was  held  to  have  been  in  time,  since  no  notice  of  the  decision  had 
been  given.    So  in  other  cases.''' 

Where,  as  in  California  and  Montana,  the  time  begins  to  run 
from  notice  of  entry  of  judgment,  or  receipt  of  such  notice,  in- 
stead of  notice  of  decision,  the  same  principle  will  no  doubt  be 
held  to  apply.    No  reason  suggests  itself  for  a  different  view.^* 

As  already  noted,  the  time  to  give  notice  of  intention  in  equity 
cases,  where  a  jury  trial  was  had,  begins  to  run  from  notice  of 
decision  of  the  court,  after  adopting  or  rejecting  the  verdict  of 
the  jury,  and  not  from  the  rendition  of  latter.^'  The  trial  is  one 
to  the  court  and  not  a  jury.'« 

The  notice  must  be  in  writing.  This  is  specifically'-  prescribed  in 
some  instances,^^  and  may  be  said  to  be  subject  to  the  general  pro- 


wction  402,  Bern,  ft  Bal.  Codes  of 
Washington  (section  5075,  BaL  Code). 

•«  Section  3292,  Cutting's  Com- 
piled Laws  of  Nevada  (section  197, 
anl  Practice). 

7  50  Cal.  370;  and  see  Boussin  ▼. 
Stewart,  33  Cal.  208. 

»*  67  Cal.  589. 

»b  71  Cal.  513,  12  Pac.  570. 

Te  80  Cal.  330,  22  Pac.  193. 

T4  See  Biagi  t.  Howes,  66  Cal.  469, 
6  Pac.  100,  where  it  was  held  that  a 
party  intending  to  move  for  a  new 
trial  has  a  right  to  wait  for  notice 
of  decision  before  he  is  called  upon  to 
gire  his  notice  of  intention.  And  see 
Mallory  v.  See,  129  Cal.  356,  61  Pac. 
1123;  Estate  of  Bichards,  154  Cal. 
478,  98  Pac.  528 ;  and  see  eases  cited 
hereafter  on  the  subject  of  waiver. 
The  case  first  above  cited  has  been 
severely  criticised,  but  to  the  extent 
here  specified  was  sustained  by  subse- 
<ineat  decisions.  It  matters  not  in 
this  i^espect  whether  the  decision  is 
by  the  court  or  a  referee.  The  rule 
is  the  same.    See  Peabody  v.  Phelps, 


9  Cal.  214;  Coombs  v.  Hibberd,  43 
Cal.  452;  People  v.  Center,  61  Cal. 
191;  Crowther  v.  Bowlandeon,  27  Cal. 
376;  Careaga  v.  Fernald,  66  Cal.  351, 
5  Pac.  615. 

In  First  National  Bank  v.  Mc- 
Carthy, 13  S.  D.  356,  83  N.  W.  423, 
the  findings  of  fact,  conclusions  of 
law,  and  judgment  were  served  on 
the  losing  party  on  May  7th,  but  the 
notice  of  the  entry  of  the  findings 
and  judgment  were  not  served  on  him 
until  November  12th;  a  notice  dated 
November  29th  was  held  to  have  been 
within  time  (twenty  days).  The  ser- 
vice of  May  7th  was  held  insufficient, 
as  not  showing  the  fact  and  time  of 
rendering  the  decision. 

7«  See  section  16,  ante.  See  State 
V.  Court,  38  Mont.  119,  99  Pac.  139. 

Tf  Power  V.  Lenoir,  22  Mont.  169, 
56  Pac.  106;  Spencer  v.  Hersam,  31 
Mont.  120,  77  Pac.  418;  Stanton  v. 
Crane.  25  Nev.  114,  58  Pac.  53. 

Ts  See  section  18,  ante, 

Th  See  section  3292,  Cutting's  Com- 
piled Laws  of  Nevada  (section  197, 
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vision  as  to  notices  in  others.^  No  specific  provision  is  made  as 
to  its  contents;  nor  is  it  prescribed  upon  whom  devolves  the  duty 
of  giving  it.  It  is  usually  given  by  the  successful  party,  however, 
and  its  contents  are  determined  by  the  purpose  intended  to  be  sub- 
served. In  Kelleher  v.  Creciat/*  the  service  of  a  copy  of  the  find- 
ings and  judgment  upon  the  attorneys  of  the  losing  party  was 
held  to  be  a  sufScient  notice  of  entry  of  judgment  under  section  650, 
California  Code  of  Civil  Procedure.  In  Gumpel  v.  Castagnetto/" 
the  following  notice  was  held  sufficient  in  a  like  case:  ''You  will 
please  take  notice  that  a  decree,  a  copy  of  which  is  herewith  served 
upon  you,  has  been  this  day  entered  in  this  action,  in  accordance 
with  the  decision  rendered  by  the  above  court  on  the  9th  day  of 
December,  1889,  that  defendant  recover  the  premises,"  etc.,  giving 
the  substance  of  the  decree. 

In  practice  it  is  usual  for  the  successful  party  to  give  notice 
simply  to  the  effect  that  a  decision  has  been  rendered  in  his  favor, 
without  stating  the  particulars  of  the  decision  or  the  time  of  its 
rendition.  This  seems  sufficient  to  put  the  losing  party  upon  in- 
quiry, and  this  is  perhaps  all  the  statute  contemplates  in  the  pres- 
ent condition  of  the  law.  In  Waddingham  v.  Tubbs^"  a  notice 
of  intention  was  itself  held  a  sufficient  notice  of  the  decision,  from 
which  it  would  appear  that  the  notice  need  not  even  state  in  whose 
favor  the  decision  was  rendered;  but  it  is  doubtful  whether  a  no- 
tice of  entry  of  judgment,  without  stating  any  particulars,  nor  in 
whose  favor  either  it  or  the  verdict  or  other  decision  of  fact  upon 
which  it  is  founded,  was  given,  would  be  regarded  as  sufficient. 
The  notice  is  to  be  construed  most  strongly  against  the  party 
giving  it.  **If  it  fails  to  convey  clearly  this  meaning  to  the 
other  party  the  fault  is  his  and  the  consequences  must  be  on  him."* 


CivU  Practice) ;  section  402,  Bern.  & 
Bal.  Code  of  Washington  (section 
5075,  Bal.  Code).  And  see  section 
1568,  Revised  Statutes  of  Arizona 
(section  359,  Civil  Practice),  as  to 
notices  in  general. 

Tk  See  noto  11,  section  12,  ante. 
The  following  decisions  specifically 
hold  that  the  notice  of  decision  must 
be  in  writing:  Biagi  v.  Howes,  66 
Cal.  469,  6  Pac.  100;  Kelleher  v. 
Creciat,  89  Cal.  38,  26  Pac.  619; 
Forni  v.  Yoell,  99  Cal.  173,  33  Pac. 
887;  Mallory  v.  See,  129  Cal.  356,  61 
Pac.   1123;   EsUte  of  Bichards,  154 


Cal.  478,  98  Pac.  528;  and  eompare 
the  following:  Wall  v.  Heald,  95  Cal. 
364,  30  Pac.  551;  Jones  t.  Justice's 
Court,  97  Cal.  523,  32  Pac.  575;  Los 
Angeles  v.  Young,  118  Cal.  295,  62 
Am.  St.  Rep.  234,  50  Pac.  534;  Page 
V.  Superior  Court,  122  Cal.  209,  54 
Pac.  730;  Elder  v.  Justice's  Court, 
136  Cal.  364,  68  Pac.  1022.  See  note 
8,  section  12,  ante, 

71  89  Cal.  38,  26  Pac.  619. 

Tm  97  Cal.  16,  31  Pac.  898. 

Tn  95  Cal.  249,  30  Pac.  527. 

•  Carpentier  ▼.  Thurston,  30  Cal. 
123. 
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The  notice  should  be  directed  to  the  losing  party  and  his  attor- 

But  notice  may  be  waived.    That  it  may  be  waived  by  written 
stipulation  admits  of  no  question,  for  a  party  may  waive  any  act 
intended  for  his  own  benefit.*^    But  the  decisions  seem  to  go  fur- 
ther, and  to  be  to  the  effect  that  notice  may  be  waived  by  the 
conduct  of  the  party,  without  stipulation.    Thus  where  the  mov- 
ing party  gave  his  notice  of  intention  without  waiting  for  notice 
ot  decision,  he  thereby  waives  notice  of  decision,  and  if  one  be 
subsequently  given  it  serves  no  purpose.    This  was  held  in  Cottle 
V.  Leitch.'    In  the  subsequent  case  of  San  Fernando  Assn.  v. 
Porter,^^  where  certain  parties  consented  to  a  decree  in  partition, 
and  did  not  give  notice  of  intention  within  the  prescribed  time 
thereafter  (no  notice  of  decision  having  been  given),  it  seems  to 
have  been  held  that,  even  if  they  could  attack  the  consent  decree, 
the  attack  was  too  late,  as  notice  of  decision  was,  in  view  of  the 
consent,-  unnecessary.    But  a  majority  of  the  court  do  not  appear 
to  have  concurred  in  the  opinion.    In  the  subsequent   case  of 
Barron  v.  Deleval,^^  the  decision  was  in  relation  to  the  necessity 
for  notice  of  the  overruling  of  a  demurrer,  and  it  was  held  that 
under  the  circumstances  notice  was  not  necessary.    Morrison,  C. 
J.,  delivering  the  opinion  of  the  department,  said : 

''In  this  case  the  appellant's  attorney  was  present  in  court  when 
the  decision  of  the  court  overruling  the  demurrer  was  announced, 
and  thereupon  asked  and  obtained  leave  to  file*  an  answer  within 
five  days.  Can  he  be  heard  now  to  say  that  he  did  not  have  writ- 
ten notice  of  the  decision  T  What  purpose  would  a  wrtiten  notice 
of  a  fact  of  which  the  attorney  had  direct  and  positive  knowledge 
have  subserved?  Would  it  not  have  been  a  vain  and  idle  cere- 
mony to  have  given  him  a  written  notice,  under  the  circumstances 
disclosed  in  this  case?  And  not  only  did  the  attorney  have  actual 
knowledge  of  the  fact  that  his  demurrer,  was  overruled,  but  he 
dcted  upon  such  knowledge  by  asking  and  obtaining  leave  of  court 

»«  In  Scott  V.  Glenn,  97  Cal.  513,  «»>  See  Walsh  v.  Wallace,  26  Nev. 

32  Pac.  573,  the  notice  of  decision  was  299,  99  Am.  St.  Rep.  692,  67  Pac.  914. 

addressed  to   the  "attorneys   of   rec-  »  43  Cal.  320.     See,  also,  to  same 

ord"  and  the  acknowledgment  of  ser-  effect,  Thorne  v.  Finn,  69  Cal.  251, 

;  vice  was  by   "attorney   for   plaintiff  10  Pac.  414;  Waddingham  v.  Tubbs, 

and  defendants    to    eross-eomplaint,"  95  Cal.  249,  30  Pac.  527. 

and  it  was  held  to  be  a  sufficient  no-  lo  58  Cal.  81. 

tice  to  bind   the   defendants  in  the  n  58  Cal.  95. 
ciOtt-eoDipIaint. 

Kew  Trial— 8 
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to  file  his  answer  within  five  days.  To  hold  that  a  party  and  his 
attorney  were  not  bound  by  this  proceeding,  had  in  open  oourt, 
would  be  trifling  with  justice,  and  also  subversive  of  sound  prin- 
ciples of  law  and  morals.  The  Georgia  Lumber  Co.  y.  Strong,  3 
How.  Pr.  245." 

In  the  subsequent  case  of  People  v.  Center,^*  it  was  held  that  the 
fact  that  the  losing  party  took  an  appeal  from  the  judgment, 
without  waiting  for  notice  of  decision,  was  a  waiver  of  such 
notice,  and  that  a  notice  of  intention  given  more  than  ten  days 
after  such  appeal  was  too  late.  McEee,  J.,  delivering  the  opinion 
of  a  majority  of  the  court  in  bank,  said : 

^'Notice  of  the  decision  of  a  case,  as  the  initiatory  step,  for  a 
motion  for  a  new  trial,  must  be  given  under  section  659,  Code 
Civ.  Proc. ;  but  it  may  be  waived.  An  appe^able  judgment  can- 
not be  rendered  without  a  decision.  When  a  party  appeals  from 
such  a  judgment,  he  knows  of  the  entry  of  the  judgment  and  of 
the  decision  upon  which  it  was  rendered.  Knowledge  of  the  de- 
cision and  judgment  upon  which  a  party  acts,  puts  in  motion  his 
right  to  have  the  decision  reviewed  by  any  of  the  remedies  given 
him  by  law  for  that  purpose,  and  the  right  when  once  put  in 
motion  must  be  exercised  within  statutory  time.  Time  commences 
to  run  against  a  party  from  the  time  he  receives  notice  or  waives 
it.  The  taking  of  an  appeal  from  the  judgment  in  a  case  in  which 
the  finding  and  decisicm  are  on  file,  is  a  distinct  act  of  waiver  of 
notice  of  the  decision ;  and  a  notice  of  intention  to  move  for  a  new 
trial  filed  and  served  more  than  ten  days  after  such  waiver  is  too 
late.  The  motion  for  a  new  trial,  therefore,  was  properly  denied. 
(Coveny  v.  Hale,  49  Cal.  552.) " 

In  all  of  thb  above  cases  except  the  San  Fernando  Assn.  y. 
Porter  (in  which  the  opinion  was  not  concurred  in  by  a  majority 
of  the  court),  the  party  not  only  had  knowledge  of  the  decision, 
but  acted  upon  such  knowledge,  and  the  cases  seem  to  proceed  upon 
that  ground.  The  language  of  some  of  the  opinions,  however, 
lends  some  countenance  to  the  idea  that  mere  knowledge  of  the  ren- 
dition of  the  decision  is  the  equivalent  of  notice.  It  is  certainly 
true  that  for  some  purposes  the  law  considers  knowledge  the  equiv- 
alent of  notice;  but  this  does  not  hold  in  all  cases.  And  it  does 
not  seem  that  the  provision  of  the  statute  that  the  time  to  give 
notice  of  intention  begins  to  run  from  notice  of  the  decision,  and 


i«  0  Pac.  C.  L.  J.  76«. 
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that  ^'noticed  must  be  in  writing''  means  that  mere  knowledge  is 
notiee.  Where  the  party  not  only  has  knowledge  but  acts  upon 
such  knowledge,  and  such  action  appears  of  record,  there  is  a  dis- 
tinct act  of  waiver — ^the  written  notice  which  wonld  otherwise  have 
been  necessary  is  dispensed  with  by  the  act  of  the  party.  But  in 
order  to  constitute  a  waiver  there  should  be  some  act  Mere  knowl- 
edge is  not  an  act.  And  if  knowledge  is  all  that  is  necessary,  it 
cannot  be  on  the  ground  of  a  waiver  by  the  party,  but  it  must  be 
upon  the  ground  that  knowledge  is  the  equivalent  of  notice. 

And  this  seems  to  be  well  supported  by  the  later  decisions  upon 
the  point.    In  Biagi  v.  Howes,^*  the  court  said : 

''We  are  of  opinion  that  the  true  construction  of  the  statute 
(sec.  659,  C.  C.  P.)  is  that  a  party  intending  to  move  has  a  right 
to  wait  for  a  notice  in  writing  (sec.  1010,  C.  C.  P.)  of  the  decision 
from  the  adverse  party,  before  giving  notice  of  intention  to  move 
for  a  new  trial,  and  that  he  is  entitled  to  such  notice  of  decision, 
before  he  is  called  on  to  act,  although  he  is  present  in  court  when 
the  decision  is  rendered,  and  waives  findings,  and  asks  for  a  stay 
of  proceedings  on  the  judgment.  This  is  much  the  best  rule.  It  is 
more  certain  and  definite,  prevents  controversies,  which,  under 
any  other  construction,  would  be  likely  to  arise,  and  above  all  ac- 
cords in  our  opinion,  with  the  intention  of  those  enacting  the 
statute." 

It  is  true  this  decision  has  been  quite  severely  criticised,  and  it 
is  possible  goes  a  little  too  far.  In  California  Imp.  Co.  v.  Baro- 
teau,^*  the  court  referred  to  it  in  the  following  language : 

"Of  course,  where  a  party  in  whose  favor  a  decision  is  made 
has  not  given  formal  notice  of  decision,  and  there  is  a  conflict  of 
evidence  as  to  whether  the  other  party  had  actual  knowledge  of 
the  same,  this  court  would  not  look  very  closely  into  such  evidence ; 
but  where,  as  in  th^  case  at  bar,  a  party  makes  formal  written 
motion  to  set  aside  findings,  reciting  in  his  motion  that  the  court 
had  filed  the  same,  he  will  not  be  heard  to  say  that  he  had  no  notice 
of  such  findings.  Appellant  relies  somewhat  upon  Biagi  v.  Howes, 
66  Cal.  469,  6  Pac.  100.  That  case,  however,  seems  to  have  been 
baaed  upon  the  authority  of  cases  where  there  was  a  statutory  pro- 
vision that  there  must  be  a  written  notice  of  the  decision,  and 
upon  that  ground  it  was  distinguished  from  the  other  cases  upon 
the  subject  in  the  opinion  of  the  court  in  MuUally  v.  Irish- Amer- 

i»  66  CaL  469,  6  Pac.  100.  i*  116  Cal.  136,  47  Pac.  1018. 
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ican  Ben.  Soc.,  supra;  and  if  it  cannot  be  so  distingaished,  it  must 
be  held  as  overruled  by  the  later  decisicms  above  cited.'' 

But  the  language  of  Mullaly  v.  Irish-American  etc.  Soc.  ^  does 
not  appear  to  justify  the  inference  made.  That  was  with  refer- 
ence to  a  cost  bill,  the  court  holding  that  the  successful  party  had 
actual  knowledge  of  the  decision  in  her  favor,  and  that  this  was 
all  the  statute  required ;  that  she  acted  upon  this  knowledge  in  c<m- 
testing  a  motion  for  a  new  trial;  and  that,  therefore,  her  cost  bill 
was  too  late  under  section  1033,  Code  of  Civil  Procedure,  when  filed 
more  than  ninety  days  after  such  knowledge.  Referring  to  Biagi 
V.  Howes,  the  court  said : 

*' Biagi  V.  Howes,  66  Cal.  469,  6  Pac.  100,  was  upon  a  different 
section  of  the  code  from  the  one  involved  here,  and  the  ruling  in 
this  case  is  not  necessarily  in  conflict  with  what  was  held  in  that." 

It  is  not  necessary,  however,  to  attempt  to  harmonize  these  deci- 
sions. The  principle  there  enunciated  has  received  the  almost 
unqualified  support  of  all  the  later  decisions  of  the  supreme  court, 
barring  that  of  California  Imp.  Co«  v.  Baroteau,  above  quoted, 
and  the  later  one  of  Dow  v.  Ross,**  where  actual  knowledge  was 
held  to  dispense  with  notice  of  decision  as  required  by  section  1033. 
Code  of  Civil  Procedure.*^  The  other  decisions  referred  to  in  the 
opinion  of  the  court  in  California  Imp.  Co.  v.  Baroteau,  are  Gray 
V.  Winder,**  Dow  v.  Ross,**  and  Wall  v.  Heald.**  Dow  v.  Ross 
has  been  sufficiently  considered.  In  Gray  v.  Winder  the  court 
said : 

''It  has  been  held  that  formal  notice  of  a  decision  may  be  waived 
by  the  party  entitled  to  such  formal  notice.     (Thome  v.  Finn, 


15  69  Cal.  559,  11  Pac.  215. 

!•  90  Cal.  562,  27  Pac.  409. 

IT  The  language  of  section  1033, 
Code  of  Civil  Procedure,  is  as  fol- 
lows: "The  partj  in  whose  favor 
judgment  is  rendered,  and  who  claims 
his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  party, 
within  five  days  after  the  verdict  or 
notice  of  the  decision  of  the  court  or 
referee,"  etc. 

The  language  of  section  659  of  the 
same  cod«  is  as  follows: 

"The  party  intending  to  move  for 
a  new  trial  must,  within  ten  days 
after  the  verdict  of  the  jui^  ....  or 
after  notice  of  the  decision  of  the 
court  or  referee,"  etc 


Referring  to  the  language  of  the 
court  in  California  Improvement  Co. 
V.  Baroteau,  quoted  in  the  text  aboTe, 
as  follows:  "Appellant  relies  some- 
what upon  Biagi  v.  Howes,  66  CaL 
469,  6  Pac.  100.  That  case,  however, 
seems  to  have  been  based  upon  the 
authority  of  cases  where  there  was  a 
statutory  provision  that  there  must 
be  a  written  notice  of  the  decision,^ 
attention  is  invited  to  the  fact  that 
the  statutory  provision  referred  to  is 
practically  identical  in  language,  and 
that  if  written  notice  is  required  in 
one  case  such  notice  is  also  required 
in  the  other. 

i«  77  Cal.  525,  20  Pac.  47. 

i»  90  Cal.  562,  27  Pac.  409. 

so  95  Cal.  364,  30  Pac.  551. 
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69  Cd.  251, 10  Pac.  414 ;  CJottte  v.  Leitch,  43  OaL  320.)'    We  under, 
stand  that  when  a  party  acts  as  if  he  had  formal  notice  of  a  de- 
eisioD,  such  acts  congtitute  a  waiver  of  such  formal  notice.    It  is 
a  cardinal  principle  of  construction  that  Hhe  object  to  be  attained 
most  be  kept  constantly  in  view.*    We  think  the  object  to  be  at- 
tained by  giving  notice  of  a  decision  is  as  fully  attained  when  the 
pBTty  entitled  to  notice  has  actual  knowledge  of  the  fact,  and  acts 
upon  that  knowledge,  as  when  he  has  formal  knowledge  of  it 
When  the  action  is  tried  by  a  jury,  the  party  intending  to  move 
for  a  new  trial  must,  within  ten. days  after  the  verdict,  without 
any  formal  notice  of  it,  give  notice  of  his  intention  so  to  move. 
The  only  reason  which  we  can  now  conceive  of  for  not  requiring 
the  notice  of  intention  to  be  given  in  such  a  case  the  same  as  in 
other  cases  is,  that  where  an  action  is  tried  by  a  jury  it  would 
barely  be  possible  that  both  parties  would  not  have  actual  knowl- 
edge of  the  result.    Where  an  action  is  tried  by  the  court,  or  a  ref- 
eree, the  liability  of  the  party  to  be  ignorant  of  the  decision  for 
a  considerable  time  after  it  is  rendered  is  much  greater.    The  ob- 
ject of  the  law,  we  doubt  not,  is  to  give  a  party  ten  days  after  he 
has  actual  knowledge  of  the  decision,  within  which  to  give  notice 
of  his  intention  to  move  for  a  new  trial.    Be  that  as  it  may,  we 
think  that  the  plaintiffs  in  this  case  by  their  acts  waived  a  formal 
written  notice,  and  that  their  notice  of  intention  to  move  for  a  new 
trial,  giving  fourteen  years  after  such  waiver,  was  too  late."'^ 

[Note:  The  italics  are  ours.    Notice  of  decision  is  evidently  in- 
tended, instead  of  notice  of  intention. — Eds.] 


n  Kr.  Justice  Thornton,  concurring 
in  this    case,   said:    "The    plaintiffs 
contend  that  their  notice  of  intention 
ivas  in  time,  because  they  never  had 
written  notice  of  the  decision.    Though 
a  party   has   notice  of   the   decision 
when  the  case  was  tried  b^  the  court, 
before  giving  notice  of  intention  to 
move  for  a  new  trial,  we  are  of  the 
opinion  that  the  rule  should  not  be 
applied  where  the  party  in  court  con- 
sented to  the  filing  of  judgment  when 
ordered  within   a   eerfiiiin  time,   and 
then  waited    for   more    than    twelve 
yean  before  giving  notice  of  his  in- 
tention to  move  the  court  for  a  new 
trial    He  had  knowledge  suiBcient  to 
put  him  on  inquiry  as  to  the  status  of 
the  eause  during  the  long  period ;  and 
whether  or  not  the  findings  had  been 


filed,  the  decision  made,  and  judg- 
ment had  been  entered  as  ordered,  his 
delay  for  more  than  twelve  years 
amounted  to  such  laches  as  is  equiv- 
alent to  a  waiver  of  notice.  It  was, 
in  effect,  an  abandonment  of  any  in- 
tention to  move  for  a  new  trial,  and 
of  all  claim  or  right  to  do  so.  To 
permit  such  a  notice  to  be  prosecuted 
under  the  circumstances  shown  by  the 
record  in  this  case  would  be  to  allow 
an  abuse  of  the  process  of  the  court." 
The  learned  justice  here  appears  to 
place  his  decision  upon  the  ground  of 
estoppel  in  pais,  in  part,  and  in  part 
upon  the  ground  of  laches,  the  latter 
being  held  "equivalent  to  a  waiver  of 
notice/'  rather  than  upon  the  ground 
of  waiver.  Waiver  is  one  thing,  and 
laches  which  are  equivalent  to  waiver 
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The  case  of  Wall  y.  Heald  was  similar  to  that  of  Barron  v. 
Delaval,  above  cited,  and  a  similar  ruling  was  made.  The  ques- 
tion was,  whether  notice  of  the  decision  upon  the  demurrer  had 
been  waived,  and  whether  the  demurring  party  had  permitted  the 
time  to  plead  to  elapse,  the  demurrer  having  been  overruled. 

It  thus  appears  that  the  decisions  which  are  called  upon  to  sus- 
tain the  principal  criticism  of  the  doctrine  in  Biagi  v.  Howes  are 
clearly  insufScient,  and  that  knowledge  must  be  accompanied  with 
action  based  thereon  to  constitute  waiver.**  A  comprehensive 
statement  of  the  true  principles  of  the  law,  deducible  from  the 
above  cases,  and  others  cited,  is  to  be  found  in  Mallory  v.  See," 
and  the  late  case  of  Estate  of  Richards.*^  In  the  former,  after  a 
thorough  review  of  the  cases,  the  court,  by  Smith,  C,  said : 

**In  aU  the  cases  cited — ^which,  with  exceptions  to  be  noted  pres- 
ently, include  all  the  cases  on  the  subject  that  have  been  brought 


is  another  and  yery  different  thing. 
So  a  condition  which  involves  an 
abuse  of  the  process  of  the  court,  and 
a  virtual,  if  not  an  actual,  estoppel 
in  pais,  is  also  a  very  different  thing 
from  a  waiver  of  a  right  to  such 
process. 

S2  See  Estate  of  Keating,  158  Cal. 
109,  110  Pac.  109. 

2«  129  Cal.  356,  61  Pac.  1123. 

M  154  Cal.  478,  98  Pac.  528. 

In  Burlock  v.  Shupe,  5  Utah,  428, 17 
Pac.  19,  the  findings  and  decision  of 
the  court  were  made  and  filed  Febru- 
ary 25,  1886.  No  notice  of  decision 
was  given,  but  on  the  day  the  decision 
was  made  the  attorney  for  the  moving 
party  wrote  a  note  to  the  judge  who 
tried  the  case  asking  a  stay  of  pro- 
ceedings for  thirty  days,  to  prepare 
and  file  the  motion  and  statement  for 
a  new  trial,  and  the  reqi^est  was 
granted.  On  March  26th  another  ex- 
tension of  twenty  days  was  given  for 
the  same  purpose  and  to  prepare  an 
appeal.  It  was  contended  that  the 
notice  of  decision  was  thus  waived. 
The  court  said: 

"We  have  no  doubt  that  the  giving 
of  the  notice  of  intention  to  move 
for  a  new  trial  was  a  waiver  of  the 
notice  of  the  decision,  under  the  au- 
thorities referred  to  by  the  plaintiffs 
(Cottle  V.  Leitch,  43  Cal.  320;  Thome 
V.  Finn  [69  Cal.  251],  10  Pac.  414)  ; 
and  for  some  purposes  the  law  does 
no  doubt  consider  mere  knowledge  as 


the  equivalent  of  notice;  bnt  this 
does  not  hold  good  in  all  eases.  It 
does  not  seem  that  the  proirisioii  of 
the  statute  that  the  time  to  give  the 
notice  of  the  intention  begins  to  ran 
from  the  time  of  the  notice  of  the 
decision,  and  that  notices  must  be  in 
writing  could  be  held  to  mean  that 
mere  knowledge  is  notice.  Where  the 
party  has  knowledge,  and  acts  in  the 
manner  pointed  out  in  the  statute  as 
to  follow  the  notice,  there  would  be 
good  reason  to  treat  his  action  as  a 
waiver  of  the  notice,  or  as  an  equiv- 
alent of  the  notice.  But  we  are  not 
prepared  to  say  that  anything,  short 
of  doing  something  which  the  statute 
points  out  as  to  follow,  or  preceded 
by,  the  notice,  would  be  treated  as 
a  waiver  of  the  notice.  The  ^arty 
must  do  some  affirmative  act  pointed 
out  in  the  statute  as  not  neecosary 
to  be  done  until  after  the  notice. 
The  statute  says  that  the  notice  of 
intention  to  move  for  a  new  trial 
need  not  be  made  until  after  the 
notice  of  the  decision,  but  if  the 
party  proceeds  to  give  his  notice  of 
intention  without  waiting  for  the  no- 
tice of  the  decision,  the  inference 
would  be  that  he  had  waived  the  no- 
tice of  the  decision.  The  asking  of 
a  stay  of  proceedings  to  prepare  the 
notice  of  intention,  etc.,  would  not 
seem  to  be  a  waiver  of  the  statutory 
right  to  have  a  written  notice  before 
he  should  file  or  serve  a  written  no- 
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to  <rar  attention — ^tke  decision  was  put  upon  the  ground  that  writ- 
ten notioe  of  the  filing  of  the  decision  had  been  waived;  and  in 
every  case  the  'waiver  was  evidenced  by  some  act  or  acquiescence 
of  the  party  in  open  court  or  in  the  proceedings  in  the  case,  ap- 
pearing from  the  records,  files  or  minutes.    The  rule  would  there- 
fore seem  to  be  that  written  notice  of  filing  of  decision  is  in  all 
cases  required,   unless  waived  by  facts  appearing  in  the  records, 
files,  or  minutes  of  the  court ;  and  it  follows  that  actual  notice,  or 
taiowledgey    other  than  by  written  notice,  is  insufGicient  in  any 
case  unless   it    appears,  from  facts  thus  evidenced,  that  written 
notice  was  waived.    This  is  in  effect  held  to  be  the  rale  in  Fomi 
V.  Yoell,  supra,  where  the  distinction  between  actual  notice  and 
waiver  is  pointed  out  and  explained.    The  only  case  in  which  this 
piinciple  has  been  departed  from  is  that  of  Dow  v.  Boss,  90  Cal. 
562,  27  Pac.   409,  where  actual  knowledge,  appearing  from  the 
afi&davit  of  the  moving  party,  was  held  to  be  sufficient  to  dispense 
with  written   notice;  though  in  fact  there  was  no  evidence  of 
waiver.     But  to  adopt  this  rule  would  be  to  substitute  for  the 
written  evidence  prescribed  by  the  statute,  or  the  record  evidence 
hitherto  allowed  hy  the  court,  the  less  satisfactory  evidence  of 
afiSdavits  of  interested  parties;  and  thus  to  defeat  the  obvious  in- 
tent of  the  statute.   We  have  cited  the  case  of  Biagi  v.  Howes,  supra, 
on  the  point  that  the  notice  prescribed  by  section  659  of  the  Code 


Uee  of  intention.  Tliis  is  the  view 
taken  by  the  supreme  court  of  Cali- 
fomis  of  a  like  statute,  and  it  seems 
to  be  the  most  reasonable  rule  to 
reeoneile  the  conflicting  views.  Biagi 
▼.  Howes,  66  Cal.  469,  6  Pac.  100; 
Carpenter  ▼.  Hewel,  67  Gal.  589,  8 
Pac.  314  (People  v.  Center,  66  Cal. 
551,  5    Pac.  263,  6  Pac.  481)." 

See,  also,  McCord  ft  Nave  Mercan- 
tile Co.  ▼.  Glen,  6  Utah,  139,  21  Pac. 
500 ;  Everett  ▼.  Jones,  32  Utah,  489, 
91  Pac.  360. 

In  Corbett  ▼.  Swift,  6  Ner.  194,  it 
was  held  that  the  prosecution  of  an 
appeal  from  the  judgment  was  a 
^vaTver  of  the  notice  of  decision  "by 
accepting  and  acting  upon  his  actual 
knowledge "  This  was  the  opin- 
ion of  the  trial  court,  and  the  su- 
preme eonrt  said:  "There  would  seem 
to  be  little  doubt  of  the  correctness 
of  this  decision.  Had  the  appellant 
taken  no  action,  no  advantage  could 


haye  been  taken  of  his  actual  knowl- 
edge; but  he  appealed  from  the  whole 
judgment  recognizing  it  in  its  en- 
tiretj,  asking  of  this  court  its  yaca- 
tion.  without  the  preliminarj  step  of 
motion  for  new  trial.  The  natural 
presumption  is  that  such  motion  was 
waived.  Had  the  notioe  of  rendition 
of  judgment  in  fact  been  given,  and 
the  appeal  been  taken,  it  would  not  be 
claimed  that  appellant  could  make  his 
motion  for  new  trial  at  this  time. 
Whj  anj  more,  when  it  is  apparent 
that  the  full  object  of  the  notice  has 
been  accomplished,  and  he  has  suffered 
no  wrong  f  It  would  look  like  trifling 
with  the  practice  of  the  courts  to 
adopt  anj  other  view  than  announced 
by  the  district  court." 

See,  also,  Hunter  v.  Truckee  Lodge, 
14  Nev.  24;  State  ex  rel.  Keane  v. 
Murphy,  19  Nev.  89,  6  Pac.  840;  First 
National  Bank  v.  McCarthy,  13  S.  D. 
35<J,  83  N.  W.  423. 
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of  Civil  Procedure  is  'notice  in  writing,'  and  hence  that  the  party 
intending  to  more  for  a  new  trial  has  a  right  to  wait  for  auch 
notice.  To  this  extent  the  ease  has  never  been  overruled,  and  it 
IS,  aa  we  have  said,  in  effect  affirmed  by  the  decision  in  Fomi  v. 
Yoell,  supra;  though,  of  course,  the  written  notice  prescribed  may 
be  waivetl. " 

This  lanfruage  was  referred  to  with  approval  in  the  recent  case 
of  Estate  of  Richards,  above  cited.  There,  Mr.  Justice  Lorigan, 
for  the  court,  said: 

"Such  waiver  may  appear,  as  declared  in  Mallory  v.  See,  129 
Cal.  356,  359,  (61  Pae.  1123),  from  some  act  or  acquiescence  of  the 
party  in  open  court,  or  in  the  proceedings  in  the  case,  as  diaclosed 
by  the  records,  or  files  of  the  case,  or  the  minutes  of  the  court ; 
when  the  conduct  of  the  party  in  the  case,  as  appears  from  such 
records  or  minutes,  is  inconsistent  with  any  theory  other  than  that 
he  had  fonnal  notice  of  the  decision.  Under  such  circumstances 
he  is  deemed  to  have  waived  written  notice." 

It  appears  to  be  well  settled  that  while  written  notice  la  the 
notice  required  by  the  statute,  such  written  notice  may  be  dis- 
pensed with  by  waiver,  and  such  waiver  may  be  either  by  express 
stipulation  to  that  effect,  or  by  actual  knowledge  if  accompanied 
with  conduct  of  the  party  of  such  a  character  as  to  be  inconsistent 
with  any  theory  oUier  than  that  formal  notice  has  been  given,  pro- 
vided such  conduct  is  apparent  from  or  disclosed  by  the  records, 
files  or  minutes  of  the  court  in  the  case,  and  the  mere  knowledge 
will  not  be  sufficient  to  dispense  with  the  formal  notice  required 
by  tl)e  coilc,  unless  so  accompanied,  and  unless  such  inconsistent 
conduct  apjiGars  in  the  records,  files  or  minutes  of  the  court,  as 
sugrsrcsted.-' 

T)iis.  it  is  believed,  is  the  meaning  of  the  statute.  An  inquiry 
in  each  ca^^c  as  to  whether  the  party  had  knowledge  of  the  deci- 

aetioQ  appean  of  rswrd,  there  ii  a 
distinct  act  of  niver— the  written 
notice  which  would  otherwiae  ban 
been  neeeaBarj  ii  ditpemed  with  bj 
the  act  of  the  partj.  Bat  in  order 
to  comtitntB  a  w&iTer  there  muit  be 
■ome  aet.  Mere  knowledge  it  not  an 
act.  And  if  knowledge  ia  all  that  ia 
uecesBarr,  it  cannot  be  on  the  ground 
of  a  waiver  bj  the  part;,  but  it  muit 
be  upon  the  ground  that  knowledge  ii 
the  equivalent  of  notice." 


"  Sice.  sl!>o,  Kelleher  v.  Creeiat.  89 
Cal.  38,  26  Pac.  619;  Waddingham 
V.  Tulibs,  i>r,  Cal.  249,  30  Pac.  52T; 
Forni  v.  Yutl!,  SO  Cal.  1T3,  33  Pac. 
fi87;  Hicks  v.  Masten,  101  Cal.  651, 
36  Pai',  I3ii;  O'Brien  v.  O'Brien,  124 
Cal.  422,  57  Pac.  225;  Gardner  v. 
Stare,  U'l  '  '^il.  118,  67  Pac.  5. 

Mr.  HavDc,  in  the  original  text 
(omilteii  hrTL-l,  thus  mTe  eiprewion 
to  the  guiiliiic  priDciple:  "Where  the 
party  not  only  has  knowledge,  but 
acta  upon  such  knowledge,  and  eoeh 
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aion  would  nsnally  be  attended  witli  difficulty,  and  result  in  un* 
certainty;  and  it  would  seem  that  it  was  to  avoid  just  such  in- 
quiries (as  to  knowledge)  that  the  provisions  as  to  notice  in  this 
section,  and  others  of  similar  application,  were  adopted.  More- 
over, if  knowledge  is  notice,  within  the  meaning  of  the  statute, 
there  can  be  no  sound  reason  why  facts  which  are  sufficient  to  put 
the  party  upon  inquiry  should  not  be  considered  to  be  the  equiva- 
lent of  knowledge ;  and  if  this  be  so,  it  would  be  impossible  to  avoid 
holding  that  verbal  information  of  the  rendition  of  the  decision, 
given  by  one  attorney  to  the  other,  would  be  sufficient  to  start 
the  time  running,  which  would  be  in  direct  violation  of  the  pro- 
vision that  notices  must  be  in  writing.  For  these  reasons  it  is 
thought  that  mere  knowledge  is  not  notice  within  the  meaning 
of  the  statute  above  referred  to.  But  the  prudent  practitioner 
mnst  bear  in  mind  that  the  language  of  some  of  the  opinions 
above  quoted  is  not  in  accord  with  this  view,  and  govern  himself 
accordingly.  And  it  is  certainly  true  that  notice  may  be  waived 
by  acting  upon  knowledge  of  the  decision. 

Of  course,  where  a  written  notice  has  actually  been  given  there 
is  no  question  of  waiver,  there  being  nothing  to  waive.  The  sole 
question  in  such  a  case  would  be  as  to  the  sufficiency  of  the  notice 
given.** 

It  has  not  been  judicially  determined  whether  the  foregoing 
roles  as  to  what  may  be  defined  as  involuntary  waiver  of  notice 
of  decision  are  to  be  held  applicable  to  notice  of  entry  of  judg- 
ment; nor,  if  so,  to  what  extent.  Upon  principle,  as  heretofore 
stated,  the  right  of  the  moving  party  to  voluntarily  waive  the 
safeguard  provided  by  statute  for  his  protection,  and  initiate  his 
new  trial  proceedings  without  waiting  for  entry  of  judgment,  or 
for  notice  thereof,  cannot  be  denied ;  and  no  convincing  argument 
is  suggested  why  involuntary  waiver  may  not  be  deduced  in  the 
same  way  with  respect  to  notice  of  entry  of  judgment  as  with  re- 
spect to  notice  of  decision.  On  the  contrary,  every  reason  which 
was  advanced  in  support. of  the  doctrine  of  waiver  of  notice  of 
decision  applies  with  equal  force  to  waiver  of  notice  of  entry  of 
judgment.  The  object  of  the  law  has  not  been  changed  by  the 
amendment;  nor  has  the  character  of  the  act  (receipt  of  notice) 
which  was  fixed  for  the  purpose  of  starting  the  time  to  running 
against  the  moving  party,  been  changed.     The  solitary  change  made 

*•  Eitste  of  Biehards,  154  Cal.  478,  98  Pae.  528. 
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is  in  the  character  of  the  act,  notice  of  which  is  required;  and  if 
the  doctrine  rested  upon  actual  knowledge  alone,  it  is  possible  some 
distinction  might  have  to  be  made  because  of  the  somewhat  greater 
formality,  not  to  say  solemnity,  attaching  to  entry  of  judgment, 
as  compared  to  that  required  with  respect  to  the  decision.  But  the 
doctrine,  as  clearly  appears  from  the  cases,  rests  largely  upon  the 
principle  of  estoppel  and  of  laches,  and  is  deduced  altogether 
from  the  record  conduct  of  the  moving  party,  and  not  at  all  from 
the  character  of  the  record  event,  notice  of  which  starts  the  time 
running  against  him. 

The  conclusion,  in  the  absence  of  judicial  expression  upon  the 
point,  is  believed  to  be  that  the  doctrine  of  involuntary  waiver  of 
notice  of  decision  follows  the  statutory  change  and  is  to  be  applied 
with  equal  force  to  involuntary  notice  of  entry  of  judgment. 

If  it  does  not  appear  from  the  transcript  when  notice  of  decision 
was  given,  the  appellate  court  will  presume  that  the  notice  of  in- 
tention was  in  time.*^ 

The  time  within  which  the  notice  of  intention  must  be  given  is 
not  affected  by  the  question  as  to  the  papers  upon  which  the  mo- 
tion is  to  be  made.  As  to  computation  of  time,  see  the  previous 
section. 


§  20.  Time  to  Oive  Notice  of  Intention  After  a  Trial  Before  a 
Beferee. — It  has  already  been  shown  that  the  provisions  of  the 
statutes  as  to  new  trials  apply  to  cases  tried  by  referees  as  well  as 
those  tried  by  the  court  or  jury,^  and  that  the  same  rules  apply,  in 
the  main,  in  the  computation  of  the  time  to  give  notice  of  intention, 
when  the  case  is  tried  by  a  referee  as  when  it  is  tried  by  the  court, 
if  it  is  a  report  upon  the  whole  case,  and  that  when  it  is  merely  a 
report  upon  the  fitcts  it  is  to  be  treated  as  a  special  verdict.^' 
Nothing  remains,  therefore,  to  complete  the  consideration  of  the.sub- 
ject,  further  than  to  draw  attention  somewhat  more  in  detail  to  the 
authorities,  and  to  note  some  of  the  early  difficulties  that  beset  the 
subject.  The  various  statutes  relative  to  reports  of  referees,*^  and 
the  time  to  give  notice  of  intention,^*  have  been  collected  elsewhere. 
In  California,  from  whose  practice  that  of  most  of  the  other  states 
of  the  Pacific  Coast  has  been  adapted,  the  provision  between  1851 


«7  Burnett  v.  Stearns,  33  Cal.  468; 
Boussin  V.  Stewart,  33  Cal.  218; 
Catanieh  ▼.  Hayes,  52  CaL  338. 

^  Sfie  section  8,  ant^ 


lA  See  sections  18  and  19,  ante. 
lb  See  note  18,  section  8,  €unte, 
u  See  note^  6^  Bection  12,  ante. 
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and  1861  was  that  the  party  Bhotild  give  notice  of  iiitention  to  move 
for  a  new  trial  within  two  days ' '  after  the  trial. '  *    It  was  upon  this 
provision  that  the  ease  of  Peabody  y.  Phelps  '  was  decided.    The 
facts  of  the  case  were  as  f oUows :  The  referee  was  '  ^  to  find  the  facts 
and  report  a  judgment  thereon/'    On  March  6,  1856,  the  referee 
filed  his  report,  directing  a  judgment  for  the  plaintiff,  and  on  the 
same  day  the  clerk  entered  judgment  accordingly.    The  defendant 
within  two  days  thereafter  moved  for  a  new  trial;  but  having  failed 
to  file  a  statement  in  support  of  his  motion,  it  was  denied.*    That 
would  naturally  have  been  an  end  to  proceedings  in  motion  for  new 
trial  in  the  cause  ;^  but  the  defendant  appealed  from  the  judgment, 
and  upon  such  appeal  the  supreme  court  reversed  the  judgment,  be- 
cause entered  in  vacation ;  and  on  the  filing  of  the  remittitur  judg- 
ment was  again  entered  by  the  clerk  upon  the  report.    The  defend- 
ant thereupon  made  a  second  motion  for  new  trial,*  supported  by  a 
statement.    This  motion  was  more  than  a  year  after  filing  the 
report ;  but  it  was  nevertheless  held  to  be  in  time.    The  court  said 
(what  indeed  is  manifestly  correct)  that  had  the  reference  been  to 
report  the  facts  merely,  without  a  judgment,  the  time  to  give  notice 
of  intention  would  have  begun  to  run  from  the  filing  of  the  report, 
such  a  report  having,  under  the  statute,  the  effect  of  a  special  ver- 
dict.   But  it  held  that  inasmuch  as  the  reference  was  to  report  a 
judgment  as  weU  as  the  facts,  the  time  did  not  begiii  to  run  until 
after  the  judgment  was  entered.    The  distinction  taken  seems  to  be 
without  foundation.    If  the  time  begins  to  run  from  the  filing  of  the 
report  as  to  the  facts  merely,  why  should  the  addition  of  something 
as  to  the  law  make  any  difference  t    The  court  seems  to  have  fallen 
into  confusion  in  not  distinguishing  between  the  ''judgment"  to  be 
entered  by  the  clerk  and  that  reported  by  the  referee.     The  **  judg- 
ment" reported  by  the  referee  is  merely  a  direction  to  the  clerk  as 
to  what  judgment  he  shall  enter  in  the  judgment-book,  and  is  noth- 
ing more  than  the  conclusions  of  law  in  ordinary  findings.    This 
''judgment"  must  be  in  the  referee's  report,  and  consequently  to 
say  that  the  time  to  give  notice  of  intention  begins  to  run  from  the 
"judgment  of  the  referee"  is  equivalent  to  saying  that  it  begins  to 
nm  from  the  filing  of  the  report.    But  to  say  the  time  begins  to  run 
from  the  judgment  entered  by  the  clerk  is  quite  a  different  thing, 

s  9  Cal.  213.  «  See  Coombs  t.  Hibberd,  43  Cal. 

«  Look  at  Phelps  y.  Peabody,  7  CaL      ^^\  j^^J^/'  ^''°*"  ^^'^'^'  ^  ^*''* 
^  i  See  Peabody  t.  Phelps,  0  CaL  214. 
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and  is  contrary  to  the  principles  which  have  been  shown  to  apply  to 
the  proceedings  on  motion  for  new  trial.* 

In  1861  the  statute  was  amended  so  as  to  make  the  time  to  give 
the  notice  run  from  ''written  notice  of  the  filing  of  the  findings  of 
the  judge  or  the  report  of  the  referee."  This  change  in  the  statute 
did  away  with  the  distinction  taken  in  Peabody  v.  Phelps,  and  made 
it  clear  that  in  all  cases  where  all  the  issues  of  fact  were  passed  on 
by  the  referee  the  time  to  give  notice  of  intention  ran  from  the  filing 
of  the  report,  whether  or  not  the  referee  was  to  report  a  judgment  as 
well  as  the  facts.  From  1861  to  1866  the  statute  provided  that  the 
notice  of  intention  should  be  given  within  ten  days  after  notice 
•of  the  filing  of  the  report  of  the  referee.  In  1866  the  word  **  find- 
ings" was  substituted  for  the  word  **  report,  "••  and  the  provision 
was  that  the  notice  of  intention  should  be  given  within  ten  days 
after  written  notice  of  the  filing  of  the  findings  of  the  referee. 
There  was  no  further  change  until  after  the  adoption  of  the  Code 
of  Civil  Procedure,  which,  as  first  enacted,  provided  that  the  notice 
of  intention  should  be  given  **  within  thirty  days  after  the  decision 
or  verdict."^  In  1874  the  code  was  amended  so  as  to  provide  that 
the  notice  of  intention  should  be  given  ''within  ten  days  after  notice 
of  the  decision  of  the  court  or  referee."*  No  further  change  was 
made  until  1907,  when  all  reference  to  either  court,  jury  or  referee 
was  omitted,  and  notice  of  entry  of  judgment  was  fixed  as  the  time 
when  notice  should  be  given.  The  same  provision  was  adopted  by 
Montana,  but  the  old  code  provision  was  retained  in  all  other  states 
that  had  adopted  it.  As  will  more  fully  appear  in  the  chapter  on 
"Findings,"  the  word  "decision,"  under  the  present  system  of  ex- 
press findings,  may  be  said  to  be  equivalent  to  the  findings  and  con- 
clusions contained  in  the  announcement  of  the  court  as  to  the  judg- 
ment, and  where  the  statute  fixes  the  "decision"  of  court  or  ref- 
eree, or  the  filing  thereof,  as  the  point  when  the  time  to  give  his 
notice  begins  to  run  i^ainst  the  moving  party  in  new  trial  proceed- 
ings, the  filing  of  the  decision  is  neither  more  or  less  than  the  filing 
of  the  report  of  the  referee,  in  which  the  findings  of  fact  and  con- 
clusions of  law  are  separately  stated.    If  the  word  "findings"  is 


•  See  sections  1,  2,  16,  and  19,  ante, 
*A  See  comment  in  section  8,  ante. 
7  See  note  6,  section  12,  and  note 
18,  section  8,  ante.  The  Practice  Act 
of  Nevada,  section  197,  adopted  in 
1869,  followed  the  California  Practice 
Act  as  it  was  prior  to  the  amendment 


of  1866.  It  still  reads  "filing  the  re- 
port of  the  referee."  Other  states 
have  followed  the  California  code,  in- 
stead of  the  Practice  Act. 

s  Section  659,  Code  of  CivU  Pro- 
cedure of  California. 
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used,  lis  a  matter  of  conrse  the  effect  is  the  same,  for  the  report  of 
the  referee  is  his  findings.  Where,  as  in  Nevada,  the  filing  of  the 
"report,"  eo  nomine,  is  prescribed,  no  difficulty  can  arise.** 

The  foregoing,  however,  applies  only  to  cases  where  all  the  is- 
sues raised  by  the  pleadings  have  been  disposed  of.  As  has  been 
shown,  where  only  a  part  of  the  issues  have  been  disposed  of  by  a 
special  verdict,  the  party  cannot  give  notice  of  intention,  but 
must  wait  until  all  the  issues  have  been  tried.*  And  since  the  codes 
of  most  of  the  states  declare  that  ''when  the  reference  is  to  report 
the  facts,  the  finding  reported  has  the  effect  of  a  special  verdict, ' ' 
it  foUowB  that  the  same  rule  applies  to  the  findings  of  referees  on 
the  facts.    The  principle  was  clearly  stated  in  Crowther  v.  Bow- 


*»  See  note  18,  section  8,  and  note 
6,  seetion  12,  ante,  for  a  ^jnopBii  of 
tiie  Tarious  statutes  with  reference 
to  referees. 

No  distinction  is  made  anywhere  in 
the  statutes  between  reports  of  ref- 
erees  and   decisions    of    courts.    In 
both  instances   the  findings  of   fact 
and  the  conclusions  of  law  unite  to 
eonstitnte  the   announcement   of   the 
judgment.    The  report  of  a  referee 
must  in  some  cases  pass  muster  be- 
fore the  court,  but  only  by  way  of  re- 
view as  its  own  decisions.     A  court 
can  no  more  set  aside  the  report  of  a 
referee,  arbitrarily,  than  it  can  vacate 
or  set  aside  its  own  orders  or  judg- 
ments.   See   eases  cited  in  note  18, 
seetion  8,  ante.    But  these  remarl» 
apply  only  to  reports  upon  the  whole 
ease.    Reports  upon  the  facts  or  upon 
a  reference  to  state  an  account    are 
subject  to  different  rules.    They  are 
no  more  trials  by  referee,  such  as  the 
statute  refers  to  in  fixing  the  time  to 
give  the  notice  of  intention,  than  the 
finding  of  a  jury  in  an  equity  ease 
is  a  trial  by  jury,  within  the  mean- 
ing of  the  same  provision.    The  trial 
is  by  the  court  in  both  cases,  and  the 
rules  which  govern  trials  by  the  court 
an  solely  applicable. 

The  rule  that  the  time  to  give  the 
notiee  begins  to  run  upon  the  filing 
of  the  report  upon  the  whole  ease, 
nothing  then  being  necessary  save  the 
entry  of  judgment  by  the  clerk,  has 
sot  been  speeiflcally  denied  in  any 
jonsdietion  where  the  practice  is  sim- 


ilar to  that  of  California,  but,  under 
systems  which  do  not  prescribe  no- 
tices, it  would  seem  that  the  motion 
itself  cannot  be  made  until  the  re- 
port is  confirmed  and  judgment  ren- 
dered by  the  court.  In  Oklahoma 
the  report  of  the  referee  upon  the 
whole  issue  "shall  stand  as  the  de- 
cision of  the  court,"  and  "judgment 
may  be  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried 
by  the  court."  Nevertheless,  in  Blev- 
ins  V.  Morledge,  5  Okl.  141,  47  Pac. 
1068,  the  necessity  of  confirmation 
by  the  court  following  the  filing  of 
exceptions  at  least,  was  treated  as 
essential,  and  the  time  to  make  the 
motion  for  new  trial  was  held  to  run 
from  the  date  the  exceptions  were 
overruled,  and  the  report  confirmed. 
Not  only  is  the  conclusion  somewhat 
at  variance  with  the  well-understood 

Principle  of  the  rule  that  the  time 
egins  to  run  from  the  report  of  the 
referee,  but  the  practice  would  seem 
to  be  unusual.  If  the  court  could  re- 
view the  report  of  the  referee  upon 
the  whole  case,  upon  exceptions  and 
a  motion  to  set  it  aside,  of  what  use 
is  a  new  trial  provision?  It  is  well 
understood  that  a  court  may  set  aside 
a  referee's  report,  but  only  in  the 
same  manner  it  might  set  aside  its 
own  decision,  i.  e.,  by  motion  for  new 
trial,  or  similar  procedure.  This  de- 
cision is  believed  to  be  a  departure 
from  the  well-settled  practice,  how- 
ever, and  not  authoritative. 
9  See  section  18,  ante* 
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ill' 


landsoD,''  in  vMch  case  part  of  tlie  issues  were  first  tried  by  the 
coort  and  the  remainder  referred  for  trial  to  a  referee.  Sbafter,  J., 
delivehng  the  opinion,  said: 

"The  issues  in  this  case  were  tried  in  part  by  the  court,  and  were 
in  part  committed  for  trial  to  a  referee,  and  therefore  the  case  does 
not  fall  within  either  of  the  express  allotmeots  of  the  section.  But 
it  is  apparent  that  the  intention  of  the  legislature  was  that  proceed- 
ings in  new  trials  should  be  postponed  until  cases  had  been  'tried.' 
The  trial  of  tbia  case  was  not  complete  until  the  final  report  of  the 
referee  was  filed.  As  the  defendants  renewed  their  notice  of  motion 
for  new  trial  after  the  report  was  filed,  and  on  a  new  statement,  a 
decision  of  the  point  on  which  we  have  just  passed  is  of  no  practical 
consequence,  except  as  it  bears  upon  the  regularity  and  effect  of  the 
referee's  report  as  a  proceeding  in  the  case." 

This  dictum  was  followed  in  Hinds  t.  Oage,''  a  case  arising  under 
the  California  code.  'Where,  therefore,  only  a  part  of  the  issues 
have  been  tried — whether  by  a  jnry,  by  a  referee,  or  by  the 
court '" — the  time  to  give  the  notice  does  not  begin  to  run  until  all 
the  issues  have  been  disposed  of. 

As  has  already  been  stated,"  where  the  reference  is  to  report  upon 
a  collateral  matter  not  put  in  issue  by  the  pleadings,  the  proceed- 
ings befope  the  referee  do  not  amount  to  a  "trial,"  and  the  report 
is  not  binding  upon  the  court  until  adopted  by  it,  and  when  adopted 
it  is  to  be  treated  as  part  of  its  findings;  consequently,  in  the  case 
of  such  a  report  the  time  to  give  notice  of  intention  does  not  begin 
to  run  until  it  is  adopted.'* 

The  issues  not  disposed  of  must  be  material  to  and  essential  to  the 
judgment.  If  they  are  in  no  way  connected  with  the  findings  upon 
which  the  judgment  is  founded,  omission  to  find  thereon  need  not 
delay  the  giving  of  the  notice,  and  if  a  notice  be  given,  the  subse; 

banes,  either  eoort  or  TsferM  fkUn  to 
find  upon  &  material  issue,  the  moving 
party  maj  gire  his  notiea  and  ntiliie 
such  failure  aa  a  ground  foi  hia  uto- 
Moa.  If  a  part  of  the  issues  &re  oon- 
Hcioualj  omitted,  however  (or,  perti&ps, 
inadverteatlf  omitted),  a  notice  gives 
before  the  remainder  of  the  iaauea  ate 
disposed  of  would  Im  held  pi«mature. 

11  Bee  section  8,  ante. 

1*  Harris  v.  San  Franciseo  B.  R.  Co., 
41  Cal.  383;  and  look  at  UcHenr?  v. 
Moore,  5  Cal.  90;  Johnaton  t,  Doa- 
kins,  e  CaL  83. 


10  27  Cal.  376. 

11  GS  Cal.  486;  and  look  at  sec- 
tion 18,  ante.  See,  also,  Careaga  v. 
Fernald,  66  Cal.  351,  5  Pae.  tflS;  Duff 
T.  Duff,  71  Cal.  513,  12  Pae.  S70. 

Ill  It  is  to  be  noted  in  this  connec- 
tion that  failure  to  find  upon  a  mate- 
rial issue  is  ground  for  a  new  trial, 
as  being  a  decision  "against  law." 
The  state  meet  of  the  text,  therefore, 
refers  to  cases  only  where  the  find- 
ings ostensibly  cover  the  issues,  or 
ostensibly  oover  a  part  only.  If, 
while  ostensibly  disposing  of  all  the 
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quent  filing  of  findings  upon  such  issues  will  not  invalidate  the 
same.^^  This  remark  applies  to  all  cases,  whether  the  trial  be  by 
court  or  referee,  where  additional  findings  are  filed. 

I 

§  21.  Extension  of  Time  to  Give  Notice  of  Intention.— The 
power  to  grant  extensions  of  time  in  general  is  derived  from  the 
statutes.  The  Califoinia  provision,  as  amended  in  1906,^  is  as 
follows: 

''Sec.  1054.  When  an  act  to  be  done,  as  provided  in  this  code, 
relates  to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed, 
or  the  justifications  of  sureties,  or  the  preparation  of  statements,  or 
of  bills  of  exceptions,  or  of  amendments  thereto,  or  to  the  service  of 
notices  other  than  of  appeal,  the  time  allowed  by  this  code  may  be 
extended,  upon  good  cause  shown,  by  the  judge  of  the  superior  court 


i«  See  Ben  t.  Staacke,  141  CaL  186, 
T4  Pac.  774. 

^  Section  1054,  Code  of  CiTil  Pro- 
eedare.  Then  foUowa  the  exception 
which  allowB  an  extension  of  thirtj 
dajs  beyond  the  adjournment  of  the 
le^lature,  where  it  appears  that  the 
attomej  for  the  party  ia  engaged  in 
attendance  npon  a  session  of  the  same, 
and  the  proviso  aUoiving  an  exten- 
sion of  ninety  days,  and  remoying  the 
exception  in  the  ease  of  notices  of 
app<»],  until  Febmary  28,  1907. 

Section  4932,  Kevised  Codes  of 
Idaho,  is  the  same  down  to  and  in- 
chding  the  phrase  "upon  good  cause 
shown,"  and  instead  of  the  reference 
to  the  "judge  of  the  superior  court," 
etc.,  "by  the  court  in  which  the  ac- 
tion is  pending  or  the  judge  thereof  .'^ 
Ko  limit  of  time  is  prescribed. 

Section  7190,  Beyised  Codes  of  Mon- 
tana, is  the  same  as  that  of  Idaho, 
with  the  addition  of  the  following: 
'^ut  such  extension  shall  not  exceed 
ninety  days  without  the  consent  of  the 
adverse  party." 

Section  3292,  Cutting's  Compiled 
Laws  of  Nevada  (section  197,  Civil 
Practice),  provides:  "The  several 
periods  of  time  limited  may  be  en- 
larged bj  the  written  agreement  of 
the  parties,  or  upon  good  cause  shown, 
by  the  court  or  the  judge  before  whom 
the  cause  was  tried." 

Section    7328,    Revised    Codes    of 

North  Dakota,    is   as   follows:    "The 

'time  within  w^ich  anj  proceedings  in 


an  action  must  be  had  after  its  com- 
mencement except  the  time  within 
which  an  appeal  must  be  taken  may 
be  enlarged  upon  an  affidavit  showing 
grounds  therefor  by  a  judge  of  the 
court.  The  affidavit  or  a  copy  thereof 
must  be  served  with  a  copj  of  the 
order  or  the  order  may  be  disre- 
garded." 

Section  551,  Code  of  Civil  Procedure 
of  South  Dakota,  is  practically  the 
same  as  that  of  North  Dakota. 

Section  3329,  Compiled  Laws  of 
Utah,  18  the  same  as  the  Idaho  pro- 
vision. A  provision  as  to  the  exten- 
sion of  the  time  to  make  a  new  irial 
motion  is  added  to  section  3005,  which 
corresponds  with  the  California  provi- 
sion as  to  relief  from  defaults,  section 
473. 

Section  250,  Bern,  ft  Bal.  Code  (sec- 
tion 4894,  Bal.  Code),  Washington,  is 
partly  as  follows: 

".  .  .  .  and  the  court  maj  enlarge 
or  extend  the  time,  for  good  cause 
shown,  within  which  by  statute  any 
act  is  to  be  done,  proceeding  had  or 
taken,  notice  of  paper  filed  or  served, 
or  may,  on  such  terms  as  are  just, 
permit  the  same  to  be  done  or  sup- 
plied after  the  time  therefor  has  ex- 
pired, except  that  the  time  for 
bringing  a  writ  of  error  or  appeal 
shall  in  no  case  be  enlarged,  or  a 
party  permitted  to  bring  such  writ 
of  error  or  appeal  after  the  time 
therefor  has  expired." 
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in  and  for  the  coaoty  in  which  the  action  ia  pending,  or  by  the  judge 
who  presided  at  the  trial  of  aaid  Action;  but  snch  extension  shall 
not  exceed  thirty  days,  without  the  consent  of  the  adverse  par^. 


This  BectioQ  is  not  materially  different  from  section  530  of  the 
old  Practice  Act.  Under  section  530  it  was  held  in  Harper  v. 
Minor  "  that  the  court  could  grant  an  extension  of  the  time  to  give 
the  notice  of  intention;  and  the  conrt,  per  Sawyer,  J,,  aaid;  "There 
can  be  no  doubt  that  this  provisioa  coTers  notices  of  intention  to 
move  for  new  trial.  '  The  time  allowed  by  this  act'  for '  the  service  of 
notices'  may  be  extended,  and  a  special  exception  is  made  of  notices 
of  appeal  only,  Expresaio  uniua  est  exclusio  alteritta.  We  can  see 
no  good  reason,  we  confess,  why  this  author!^  to  extend  the  time 
for  giving  notice  of  intention  to  move  for  a  new  trial  should  be 
given,  for  it  would  in  moat,  if  not  in  all,  eases,  be  less  trouble  and 
inconvenience  to  give  the  notice  than  to  procure  an  extension  of 
time.    But  there  can  be  no  doubt  that  the  power  is  given." 

This  ruling  has  never  been  expressly  questioned.  It  was  followed 
consistently  until  Hook  v.  Hall.'*  In  Cottle  v.  Leitch,"  the  court 
held  that  an  order  extending  the  time  "for  preparing  and  filing  a 
motion  for  a  new  trial"  extended,  by  implication,  the  time  to  give 
notice  of  intention.  In  Hook  v.  Hall,  supra,  a  department  decision, 
the  i:oBrt  said:  "But  the  right  to  move  for  a  new  trial  is  statutory, 
and  there  is  no  provision  of  the  Code  of  Civil  Procedure,  which 
gives  to  the  superior  court  or  to  the  judges  power  by  order  to  extend 
the  time  for  filing  a  notice  of  intention  to  move  for  a  n«to  trial. 
Section  1054  does  not  authorize  such  an  order,"  In  Qirdner  t. 
Beswick,'*  another  department  decision,  and  in  Brichman  v.  Robs," 
the  court  followed  Hook  v.  Hall.  Subsequently,  hearings  in  bank 
were  granted  in  both  Hook  v.  Hall  and  Girdner  v.  Beswick,  and  they 
were  ultimately  decided  without  passing  npon  the  point  under  con-v 
aideration.     In  Burton  v.  Todd,"  the  court  overruled  the  depart- 


i»  37  c«l.  113. 

ic  6  West  Coast  lUporter,  134, 
!■■    13    C»l,    320. 
1''  T  West  Coast  Beporter,  Sll, 
'•  67  Cal.  601,  8  Pac,  3ie, 
<i  OS   Cal.   48S,   e   Pac.   663.     8m, 
Blno,  Csliforuia  Imp.  Co.  y.  Baroteau, 
116    Cal.    136,    47    Pac.    1018,    where 
it  vra.8  held  that  a  motion  to  modifj 
and   set  aside  findings  did  not  effect 
aji  extension  of  time  to  give  the  no- 


tice of  intention.     Bee,  also,  Shinn  t. 
Cummins,  65  Cal.  97,  3  Pac.  133. 

See,  also,  Estate  of  Richards,  154 
Cal.  482,  9S  Cal.  52S,  where  the  eonrt 
held  that  an  appeal  from  a  new  trial 
order  would  not  be  dismissed  for  fail- 
ure to  serve  a  notice  of  intention 
within  the  time  prescribed  bj  law, 
where  it  appeared  that  "witUn  tbe 
time  allowed  bj  law,  and  tAtf  adtH- 
tionai  time  giveit  by  oriart  of  nurt," 
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ment  decisions  above  referred  to  and  the  case  of  Brichman  t.  Boss, 
above  cited,  and  returned  to  the  rale  of  Harper  v.  Minor,  the  court 
holding  that  the  legislature  clearly  intended  to  include  both  service 
and  filing,  and  hence  the  concrete  act  of  giving,  in  the  phraseology 
*  *  the  service  of  notices. ' '    The  court  said : 

"Section  1054  is  quite  general  in  its  scope,  extends  to  a  great 
variety  of  proceedings,  and  covers  notices  for  varied  and  divers 
objects,  which  are  required  to  be  filed,  and  in  some  of  which,  at 
least,  there  can  be  no  propriety  whatever  in  filing  before  service; 
yet  if  the  court  or  judges  cannot  extend  the  time  for  filing,  this 
must  in  all  instances  of  extension  be  done  before  the  service.  To 
illustrate:  The  court  is  by  this  section  given  the  power  to  extend 
the  time  to  plead,  to  amend  pleadings,  to  prepare  bills  of  excep- 
tions, etc.  Now,  if  the  time  for  filing  an  answer  cannot  be  ex- 
tended, it  would,  ill  most  cases  be  futile  to  extend  the  time  for  its 
preparation  and  service.  In  the  construction  of  a  statute,  the  in- 
tention of  the  legislature  is  to  be  pursued  if  possible.  (Code  Civ. 
Proc,  sec.  1859.)  We  think  when  the  legislature  gave  the  courts 
and  judges  the  authority  to  extend,  within  certain  limits,  the  time 
within  which  notices  were  to  be  served  and  other  acts  were  to  be 
performed,  the  object  was  to  give  parties  additional  time  within 
which  to  prepare  such  notices,  and  to  do  every  act  naturally  fol- 
lowing and  dependent  thereon  and  essentially  connected  therewith. 
Time  may  be  essential  for  deliberation  and  consultation,  before 
determining  upon  the  propriety  of  a  motion  for  a  new  trial,  and 
we  think  this  was  the  paramount  reason  for  lodging  in  the  courts 
and  judges  power  to  extend  the  time.  These  reasons  are  of  con- 
stant recurrence,  while  the  necessity  for  an  extension  to  enable  a 
party  to  procure  a  service  of  the  notice  will  rarely  present  itself." 

With  the  single  exception,  therefore,  of  the  case  of  Hook  v.  Hall, 
supra,  and  the  two  other  cases  decided  about  the  same  time,  and 
resting  upon  its  authority,  the  courts  have  followed  the  rule  of 


the  notiee  of  intention  to  move  for 
a  new  trial  was  regularly  served  and 
filed. 

The  principle  of  the  California  de- 
cisions has  been  followed  hj  the 
eourts  of  other  states.  See  Snyder 
▼.  Viola  ete.  Co.,  3  Idaho,  28,  26  Pac. 
127;  Titiman  v.  Alamance  etc.  Co., 
9  Idaho,  240,  74  Pac.  529;  State  t. 
Undrj,  29  Mont.  218,  74  Pac.  418; 
Nord  T.  Boston  Sb  M.  Co.,  33  Mont. 
If  ew  Trial — 9 


464,  84  Pac.  1116,  89  Pac.  647;  HiU 
V,  McKay,  36  Mont.  440,  93  Pac.  345 ; 
Twaddle  v.  Winters,  29  Nev.  88,  85 
Pac.  280,  89  Pac.  289;  Bailey  v. 
Drake,  12  Wash.  99,  40  Pac.  631; 
Leavenworth  v.  Billings,  26  Wash.  1, 
66  Pac.  107;  Kreielsheimer  v.  Nelson, 
31  Wash.  406,  72  Pac.  72;  McAllister 
V.  Seattle  etc.  Co.,  44  Wash.  179,  87 
Pac.  68;  Nelson  t.  Carlson,  48  Wash. 
651,  94  Pae.  477. 
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Harper  v.  Minor,  gupra,  pennittiDg  the  eztension  of  time  to  give 
notices  of  intention.  It  is  true,  in  the  latter  no  distinction  seems 
to  have  been  recognized  between  the  giving  and  the  serving  of  the 
notice,  and  the  decision  of  the  court  rested  npon  the  principle  of 
expressio  unius,  etc. ;  while  in  Burton  v.  Todd,  supra,  the  necessity 
of  differentiating  the  two  separate  acts  of  serving  and  filing  which 
take  the  place  in  section  659,  Code  of  Civil  Procedure,  of  the  former 
requirement  as  to  the  giving  of  the  notice,  no  doubt  suggested  the 
need  of  a  new  reason  for  the  rule,  while  explaining  the  omission 
by  the  court  of  all  reference  to  the  earlier  case. 

All  extensions  of  time  under  section  1054  are  to  be  computed  as 
provided  in  section  12  of  ^he  same  code.  It  is  there  provided  that 
"the  time  in  which  any  act  provided  by  law  is  to  be  done  ia  com- 
puted  by  excluding  the  first  day  and  including  the  last,  unless  the 
last  day  is  a  holiday,  and  then  it  is  also  excluded." 

In  this  connection  it  has  been  held  that  an  extension  may  be 
granted  as  of  the  day  following  the  expiration  of  time  allowed  for 
doing  a  legal  act,  conceding  the  application  of  section  1054,  Code  of 
Civil  Procedure,  to  such  act,  where  such  date  of  expiration  falls  on 
a  holiday." 

Section  1054,  Code  of  Civil  Procedure,  does  not  offer  the  sole 
means  of  extending  the  time  for  giving  notice  of  intention.  Snch 
time  may  be  extended  by  stipulation  of  the  parties ;  and  the  stipula- 
tion is  within  the  authority  of  the  attorneys  under  the  provisions  of 
section  283  of  the  Code  of  Civil  Procedure.*"    Under  that  section 


U  Iq  Muir  T.  Gallowaj,  61  Cal.  498, 
it  wag  held  tbat  section  1054,  Code 
of  Civil  Procedure,  covered  eitenBions 
of  time  to  prepare  BtatementB,  sad 
in  Froiai  r.  McDonald,  12E  Cal.  400, 
55  Pac.  139,  772,  it  was  held  to  cover 
extenaionB  of  time  to  iervo  billB  of 
eieeptioDS.  In  each  case  three  lepa- 
rate  extensions  of  ten  daja  each  were 
granted.  The  date  of  the  expiration 
of  the  second  extension  fell  upon 
Snnday.  In  the  case  first  cited  the 
third  extension  was  granted  on  the 
previous  Saturday  to  take  effect  from 
the  following  Monday;  thus,  in  effect, 
extending  the  time  a  total  of  thirty - 
one  days.  In  Prasii  v,  McDonald,  the 
order  granting  the  extension  was  made 
on  the  Monday  following  the  Sunday 
which  wu  the  last  day  of  the  second 


extension.  In  Beay  t.  Butler,  89  CkL 
477;  as  Pac.  1134,  the  decision  of 
Muir  V.  Galloway  wu  questioned,  and 
it  was  said  that  the  question  was  still 
an  open  one.  The  Frassi  v.  HeDon- 
ald    case,    however,    disposed    of   the 

lo  See  Simpson  t.  Budd,  91  CsL 
488,  27  Pae.  758.  See,  also.  Smith  v. 
Whittier,  S5  Cal.  279,  30  Pac.  529; 
Reclamation  Dist.  v.  Hamilton,  112 
Cal.  603,  44  Pac.  1074. 

See,  also,  section  283,  (^liforaia 
Code  of  Civil  Prooednra.  &e«  note  3, 
section  13,   onfe. 

See,  also,  McOrath  v.  Tallent,  7 
Utah,  S5€,  20  Pae.  574;  East  v. 
Mooney,  7  Utah,  414,  27  Pac.  4;  Bill 
T.  McKay,  36  Mont.  440,  93  Pac  US. 
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an  attorney  has  authority  to  bind  his  client  in  any  of  the  steps  of 
the  proceeding,  by  his  agreement  in  writing  filed  with  the  clerk  or 
entered  in  the  minutes  of  the  court.  The  service  and  filiog  of  a 
notice  of  intention  to  move  for  a  new  trial  is  a  step  in  the  action 
or  proceeding  within  the  meaning  of  this  section.^''  The  provision 
as  to  filing  the  stipulation  or  agreement,  or  entering  it  in  the 
minutes,  is  sufiSciently  met  if  it  is  so  filed  or  entered  when  the 
eonrt  is  called  upon  to  act  upon  the  matter  affected  by  it.^' 

But  a  party  cannot,  of  his  own  volition,  extend  the  time  to  give 
the  notice;  and  therefore  a  motion  to  modify  and  set  aside  the 
findings  does  not  operate  as  an  extension  of  such  time;  nor  does 
an  order,  on  motion  of  party  moving  for  new  trial,  staying  entry 
of  judgment  until  after  the  determination  of  the  motion  to  modify 
the  findings.^" 

In  the  absence  of  express  enactment,  however,  conferring  au- 
thority upon  the  court  to  grant  extensions  of  time  to  file  the  notice, 
or  make  the  motion,  such  authority  does  not  exist.  The  provision 
of  the  law  requiring  that  the  notice  shall  be  filed  (or  the  motion 
made,  where  no  notice  is  prescribed)  is  mandatory,  and  the  court 
cannot  enlarge  the  time  thus  prescribed.^* 

But  if  the  time  to  give  the  notice  has  expired,  the  right  to  give 
it  is  lost  and  cannot  be  restored  by  order.  This  was  held  under 
the  old  Practice  Act  in  Thompson  v.  Lynch,'  and  under  the  Code 
of  Civil  Procedure  in  Clark  v.  Crane.*  In  the  latter  case  Thornton, 
J.,  delivering  the  opinion  of  department  two  of  the  supreme  court, 
said:  ''The  party  intending  to  move  for  a  new  trial  has  a  period 
of  ten  days  after  the  verdict  of  the  jury  within  which  to  file  with 


Ik  Simpson  ▼.  Bndd,  91  Cal.  488, 
27  Pac.  758.  See,  also,  Beclamation 
Dist  y.  Hamilton,  112  Cal.  603,  44 
Pat  1074. 

u  Simpson  v.  Budd,  91  Cal.  488,  27 
Pac.  758.  See,  also,  Beclamation 
Dist.  V.  Hamilton,  112  Cal.  603,  44 
Pac.  1074. 

1"  California  Improvement  Co.  v. 
Barotean,  116  Cal.  136,  47  Pac.  1018. 

i»  See  Joiner  v.  Goldsmith  (Okl.), 
107  Pac.  733,  and  the  eases  there 
cited. 

«  43  Cal.  482.  The  point  was  de- 
cided with  reference  to  statements  on 


appeal  in  Leech  v.  West,  2  Cal.  95. 
See  section  145,  post,  as  to  latter. 

s  57  Cal.  629.  And  look  at  Estate 
of  Sbarboro,  63  Cal.  5.  See,  also, 
Cooney  v.  Furlong,  66  Cal.  520,  6  Pac. 
388 ;  Packer  v.  Doray,  98  Cal.  316,  33 
Pac.  118. 

It  is  to  be  noted,  however,  that  the 
Washington  statute  permits  the  ex- 
tension to  be  made  after  the  expira- 
tion of  the  time.  See  Bailey  v.  Drake, 
12  Wash.  99,  40  Pac.  631;  Leaven- 
worth  V.  Billings,  26  Wash.  1,  66  Pac. 
107;  Kreielsheimer  v.  Nelson,  31 
Wash.  406,  72  Pac.  72;  McAllister  v. 
Seattle  etc.  Co.,  44  Wash.  179,  87  Pac. 
68. 
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the  clerk  end  serve  upon  the  adverse  psrty  a  notice  of  his  inten- 
tion to  make  such  motion.  (Code  Civ.  Proc.,  sec.  659.)  The 
language  of  the  section  is  strong;  it  uses  the  words  'must  within 
tea  days'  take  the  step.  If  he  does  not  give  such  notice  within  the 
period  above  mentioned,  bis  right  to  move  is  gone.  The  court  or 
judge  can  extend  the  time  under  section  1054  above  cited,  but  such 
extension  must  be  granted  within  the'  period  of  ten  days,  or  within 
such  other  period  during  which  the  right  to  give  the  notice  is  still 
alive.  After  the  right  to  give  such  notice  is  gone,  giving  further 
time  could  not  be  called  an  extension  of  time,  but  it  would  be  in 
effect  reviving  a  right  which  no  longer  exists.  In  other  words, 
when  such  right  to  give  notice  is  gone,  there  is  really  no  period  of 
time  to  extend.  The  time  ends  with  tbe  period  which  the  law 
allows  for  giving  such  notice;  and  when  such  time  ends,  to  hold 
that  the  court  or  judge  can  extend  it  would  be  to  affirm  that  the 
court  or  judge  can  dispense  with  the  requirements  of  the  statute. 
We  are  all  of  opinion  that  the  court  properly  held  that  the  period 
of  ten  days  having  elapsed  when  the  order  of  the  20tb  of  Decem- 
ber, 1880,  was  made,  extending  the  time  to  give  the  notice  of  motion, 
it  no  longer  had  jurisdiction  in  the  matter,  and  that  the  order  was 
of  no  force  or  validity.  (De  Castro  v.  Richardson,  25  Cid.  49; 
Leech  v.  West,  2  Cal.  95.) " 

Where  an  extension  of  time  is  obtained  it  is  undoubtedly  better 
practice  to  serve  and  file  the  order.  But  it  would  seem  from  the 
case  of  Swift  t.  CaQOvan  *  that  it  is  not  absolutely  necessary  to 
file  or  serve  the  order. 

The  statutory  provisions  relating  to  extension  of  time  do  not,  as 
a  general  rule,  apply  to  proceedings  subsequent  to  entry  of  judg- 
ment." 

la  some  states,**'  tbe  order  of  extension  is  authorized  only  upon 
an  affidavit  setting  out  the  cause  therefor,  and  when  served  it  is 
ineffective  unless  accompanied  by  the  affidavit  upon  which  it  is 
based. 


*  47  Cal.  86. 

M  Se«  Natiooal  Btuik  of  Commerce 
T.  Seattle  Pickle  Works,  IS  Wash.  126, 
45  Pttc.  731. 

4t>  See  Dote  1,  «wpra,  aa  to  ■totntea 
of  North  and  South  Dakota.    Bat,  in 


geueral,  the  record  need  not  aat  oat 
the  ground  apon  nhich  Uie  order  i> 
baaed.  The  presamption  will  be  tli*t 
■uch  ground  waa  "good."  See  Bnjdrr 
V.  Viola  etc  Co.,  3  Idaho,  28,  2C  Pac. 
127. 
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Separate  provisions  are  to  be  found  in  most  of  the  erixninal  codes 
allowing  orders  of  extension  of  time.  Such  extensions  do  not  de- 
mand the  consent  of  the  prosecuting  attorney.^ 

As  to  extensions  of  time  to  file  statements,  see  section  147  herein. 

§  22.  If  a  Party  Elects  to  Qiye  Notice  of  Intention  Before 
His  Time  Expires,  He  is  Bound  by  His  Election. — This  was  held 
in  Leroy  v.  Bassette.^  In  that  case  the  appellant  gave  his  notice 
of  intention  on  the  4th  of  May.  Not  having  served  his  proposed 
statement  within  five  days  thereafter,  he  attempted  to  abandon 
the  line  of  proceedings  commenced  by  that  notice,  and  accordingly 
on  the  11th  of  May  (which  was  within  ten  days  from  the  notice  of 
decision)  he  gave  a  second  notice  of  intention.  The  proposed 
statement  was  served  within  five  days  thereafter.  The  supreme 
court  held  that  the  statement  was  too  late ;  that  having  elected  to 
give  notice  of  intention  before  the  expiration  of  the  time  allowed 
by  law  therefor,  he  was  bound  by  his  election ;  that  the  right  to 
have  a  ^statement  was  waived  by  failure  to  serve  the  proposed 
statement  within  five  days  thereafter;  and  that  a  new  line  of  pro- 
ceedings could  not  be  commenced.  The  same  doctrine  was  asserted 
in  Cottle  v.  Leitch.'  In  that  case,  on  the  25th  of  January — ^the 
day  the  findings  were  filed — ^the  defendant  obtained  an  order  pur- 
porting to  extend  his  time  to  give  notice  of  intention  and  serve  the 
proposed  statement  for  thirty  days.  Within  three  days  there- 
after, viz.,  on  the  28th  of  January,  he  gave  his  notice  of  intention ; 
on  the  next  day,  viz.,  on  the  29th  of  January,  a  notice  of  the  de- 
cision was  served  upon  him ;  within  thirty  days  from  the  date  of 
the  order  granting  the  extension,  to  wit,  on  February  25th,  he 
served  his  proposed  statement.  The  supreme  court  held  that  under 
the  statute  the  time  to  serve  the  (statement  could  be  extended  for 
twenty  days  only,  and  that  xsonsequently  the  statement  was  too 
late;  and  Wallace,  C.  J.,  delivering  the  opinion  said:  **The  order 
of  January  25th  extended  the  time  of  the  defendant  to  give  notice 
of  intention  to  move  for  a  new  trial  thirty  days.  He,  however, 
derived  no  benefit  from  that  extension,  because  he  saw  fit  to  give 

^  See  State  t.  Landry,  29  Mont.  i  32  Cal.  171;  and  see  Cooney  v. 

218,  74  Pae.  418.     This  case  was  de-      Furlong,  66  Cal.  520,  6  Pac.  388. 
cided  with  reference  to  an  extension  <  43  Cal.  321« 

of  time  to  prepare  exceptions,  but  the 
prineiplfi  ia  the  same. 
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notice  of  his  intention  to  move  for  a  new  trial  on  the  28th  of  Jann- 
ar7,  which  was  before  he  received  notice  of  the  filing  of  the  find- 
ings, and  before  even  the  ten  dzji  allowed  him  hy  the  statute 
itself  had  commenced  to  nin The  defendant  having  on  Janu- 
ary 28th  given  notice  of  bis  intention  to  move  for  a  new  trial,  the 
fisbsequent  service  on  him  of  the  plaintiff's  notice  of  the  filing  of 
the  findings  effected  nothing,  and  may  .be  laid  out  of  the  case,  for 
its  effect  could  only  have  been  to  force  the  defendant  to  give  the 
notice  of  intention  to  move  for  a  new  trial,  and  that  notice  he 
had  by  his  own  election  given  already." 

The  notice  of  intention,  having  been  once  given  in  time,  is  not 
subject  to  be  stricken  out  on  motion,  for  laches,  or  failure  to  prose- 
cute the  motion.*  The  proper  procedure  in  such  a  ease  is  a  motion 
to  dismiss  the  motion  for  failure  to  prosecute.*  Nor  does  the  with- 
drawal of  a  formal  motion,  and  the  substitution  of  another,  con- 
stitute a  withdrawal  of  the  notice  of  intention,  or  an  abandonment 
of  the  proceeding.* 

S  23.    Qrounds  of  the  Hotioii— How  Stated  in  tiie  Notice  of 

Inttntion. — The  grounds  upon  which  a  motion  for  new  trial  may 
be  made  are  prescribed  by  section  657  of  the  Code  of  Civil  Pro- 
cedure, which  is  as  follows :  * 

"Sec.  657.  The  former  verdict  or  other  decision  may  be  vacated 
and  a  new  trial  granted,  on  the  application  of  the  party  aggrieved. 


*  See  Heilbron  t.  Heinlen,  70  CaL 
482,  12  Pae.  365. 

*  See  section  16S,  pott. 

*  Waatl  V.  Montana  Union  B7.  Co., 
18  Mont.  50O,  34  Pac.  644. 

1  Arieona:  Beetion  263  of  tbe  Pnc- 
tiee  Act  (section  1472  of  the  Bevieed 
StttutM)  piovidea  that  "new  trials 
maj  be  BT^ntcd  and  jnd^menta  maj 
be  set  aside  or  arrested  on  motion  for 
good  eaose  on  andi  temu  and  eondi- 
tioM  as  tlie  court  shall  direct." 
Sections  265,  266,  and  267  of  the 
Practice  Act  (sections  1474,  1475  and 
1476,  EeviBed  Statutes)  refer  to  er- 
rors in  admitting  or  rejecting  evi- 
dence; errors  in  charing  tLe  jury  and 
in  refusing  instructions,  and  insufB- 
ciency  of  uie  evidence  to  sustain  "the 
judgment  or  the  verdict,"  are  re- 
ferred to  as  general  grounds  for  the 
motion.  No  further  reference  ia 
Hiade  to  the  subject  in  the  atatutea. 


There  is  a  clear  intimation  in  tbe 
provisions  referred  to,  however,  that 
other  grounds  will  be  recognised, 
and  in  Torque  v.  Carillo,  1  Ariz. 
336,  25  Pac.  £26,  misconduct  of  the 
jurj-,  in  respect  of  a  verdict  as  a  re- 
sult of  chance,  was  advanced  aa  a 
ground  of  the  motion.  In  Copper 
Queen  Min.  Co.  v.  Arizona  fVinee 
Copper  Co.,  S  Ariz.  10,  7  Pac.  718, 
another  form  of  misconduct — in- 
tozication — was  recognized,  aa  well 
as,  tacitly,  irregularitj  of  the  pre- 
vailing, or  adverse,  partj.  In  South- 
ern Pac.  Co.  T.  Tomlinson,  4  Ariz. 
126,  33  Pac.  710,  and  Southern  Pae. 
Co.  T.  Filchett,  0  Ariz.  I2S,  80  Pac 
359,  excessive  images  was  the  gronnd 
of  the  motion.  In  Salomon  v.  Nor- 
ton, 2  Ariz.  100,  11  Pae.  108,  acci- 
dent and  surprise  was  the  noond. 
Also,  tbe  aarae  ground  was  advanced 
ia  Walker  v.  Oinj,  •  Aria.  S59,  6T 
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for  any  of  fhe  following  cauaes,  materially  affecting  fhe  substantial 
rii^ts  of  such  party : — 

'^1.  Irregnlarity  in  the  proceedings  of  the  court,  jury,  or  adverse 
party,  or  any  order  of  the  court  or  abuse  of  discretion,  by  which 
the  party  was  prevented  from  having  a  fair  trial, 

"2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more  of 
the  jnrorB  have  been  induced  to  assent  to  any  general  or  special 


Pae.  614.  In  I^der  t.  Leach,  3  Axis. 
129,  77  Pae.  490,  the  ground  was 
newlj  ducovered  eridenee. 

It  thus  appears  that  the  coturts 
have  recognized  the  grounds,  in  the 
main^  established  in  other  jurisdie- 
tions  bj  statute. 

Calif amia:  As  in  the  text. 

Colorado:  "Section  217.  The  for- 
mer Teidict  or  other  decision,  or  judg- 
ment of  the  court  or  referee,  maj  be 
vacated,  and  a  new  trial  granted  on 
the  application  of  the  party  ag- 
giiered  for  any  of  the  foUowing 
causes,  materially  affecting  the  sub- 
stantial rights  of  the  said  party : 

"First  Irregularity  in  the  proceed- 
ings of  the  court  or  referee,  or  abuse 
of  discretion  by  which  either  party 
was  prevented  from  having  a  fair 
trial; 

''Second.  Misconduct  of  the  jury, 
and  when  any  one  or  more  of  the 
jurors  shaU  have  been  induced  to  as- 
lent  to  any  general  or  specml  verdieti 
or  to  a  finding  upon  any  question 
or  questions  submitted  to  them  by  the 
court,  by  a  r^rt  to  the  determination 
of  chance,  such  misconduct  may  be 
proved  l^  the  affidavits  of  one  or 
more  of  the  jurors; 

"Third.  Accident  or  surprise  which 
ordinary  prudence  could  not  have 
gnarded  against; 

"Fourth.  Newly  discovered  evi- 
dence material  for  the  party  making 
the  application,  which  he  could  not 
with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial; 

"Fifth.  Excessive  damages  or  in- 
adequate damages,  appearing  to  have 
been  given  under  the  influence  of  pas- 
■ion  or  prejudice; 

"Sixth.  Insuificiency  of  the  evi- 
dence to  justify  the  verdict,  or  other 
decision,  or  that  it  is  against  the  law ; 

"Seventh.  Errors  in  law,  occurring 
at  tile  trial,  and  excepted  to  by  the 
par^  making  the  application.'* 


New  Mexico:  Nona  given  in  stat- 
utes. 

Oklahoma:     "Section     5825 

The  former  verdict  report  or  other 
decision  shall  be  vacated,  and  a  new 
trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the 
following  causes,  affecting  materially 
the  substantial  rights  of  such  party: 

"First.  IrreguSurity  in  the  pro- 
ceedings of  the  court,  jury,  referee, 
or  prevailing  party,  or  any  order  of 
the  court,  or  referee,  or  abuse  of  dis- 
cretion, by  which  the  party  was  pre- 
vented from  having  a  fair  trial; 

"Second.  Misconduct  of  the  jury 
or  prevailing  party; 

"Third.  Accident  or  surprise,  which 
ordinary  prudence  could  not  have 
guarded  against; 

'Tourth.  Excessive  damages  ap- 
pearing to  have  been  given  under  the 
influence  of  passion  or  prejudice; 

"IHfth.  Error  in  the  assessment  of 
the  amount  of  recovery,  whether  too 
large  or  too  small,  where  the  action 
is  upon  a  contract,  or  for  the  injury 
or  detention  of  property; 

"Sixth.  That  the  verdict  is  not 
sustained  by  sufficient  evidence,  or  is 
contrary  to  law; 

"Seventh.  Newly  discovered  evi- 
dence, material  for  the  party  making 
the  application,  which  he  could  not 
with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial; 

"Eighth.  Error  in  law  occurring  at 
the  trial  and  excepted  to  by  the  party 
making  the  application." 

Wyoming:     "Section     3746 

The  former  verdict,  report,  or  decision 
shall  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the 
party  aggrieved,  for  any  of  the  fol- 
lowing causes,  affecting  materially  the 
substantial  rights  of  such  party: 

"First.  Irregularity  in  the  pro- 
ceedings of  the  court,  jury,  referee, 
master  or  prevailing    par^^  or  any 
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verdict,  or  to  &  finding  upoD  any  question  Bubmitted  to  them  by 
the  court,  by  a  resort  to  the  determination  of  chance,  such  mis- 
conduct may  be  proved  by  the  afSdavit  of  any  one  of  the  jurors, 

"3.  Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against. 

"4.  Newly  discovered  evidence,  material  for  the  party  making 
the  application,  which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial. 

"5.  Excessive  damages,  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

"6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  or  that  it  is  against  law. 

"7.  Error  in  law  occurring  at  the  trial  and  excepted  to  by  the 
party  making  the  application." 

These  grounds  must  be  stated  in  the  notice  of  intention.  Such 
is  the   express  provision   of   the   statute,'*  and   a  moving   party 


□rdet  of  the  court  or  referee,  or  abuse 
of  diseretian,  b;  irhieh  the  partj  wai 
prevented  from  hafing  a  fair  trial." 

The  remaining  grounds  are  identical 
witb  those  of  Oklahoma. 

Tbe  Btatatea  of  Idaho  (section  4439, 
Bevised  Code*),  Montana  (section 
6794,  Bevised  Codes),  North  Itekota 
(section  7063,  Revised  Codes),  Oregon 
(section  173,  Lord's  Oregon  Laws), 
South  Dakota  (section  301,  Compiled 
Laws),  Utah  (section  3292,  Compiled 
Laws)  and  Washington  (sectioo  399, 
Bern,  t  Bal.  Codes),  are  identical 
with  that  of  California,  as  ia  that 
of  Nevada,  also,  except  as  to  the 
second  subdivision  (section  3290, 
Cutting's  Compiled  Laws),  which 
omits  all  after  "MiscoDduct  of  the 
jurj." 

>■  Aruona:  No  notice  of  intention 
prescribed,  but  section  1473,  Revised 
Statutes  (section  264,  Civil  Practice), 
provides  for  a  written  motion  in  which 
the  grounds  are  to  be  set  out. 

California:  Section  659,  Code  of 
Civil  ProceJure;  section  195,  Prac- 
tice Act. 

Idaho:  Section  4441, Sevtged  Codes; 
■ection  413,  Code  of  Civil  Procedure 
of  1881;  section  4441,  Revised  Stat- 
ntes  of  lEST. 

Montana:  Seetion  6796,  Befised 
Codea. 


Nevada:  Section  32B2,  Cutting'a 
Compiled    Laws;    section  197,    Prae- 

North  Dakota:  Section  7065,  Be- 
Tised  Codes;  section  28S,  Code  «f 
Civil  Procedure  of  1877;  aeetion  5474, 
Revised  Codes  of  1809. 

Oklahoma:  No  notice  ■■  required, 
bnt  section  5828,  Compilwl  Laws,  pro- 
vide* '  aa  follows;  "The  application 
must  be  b;  motion,  upon  written 
grounds,"  etc. 

Oregon:  No  notie«  ia  preaeribed, 
but  aeetion  177,  Lord's  Oregon  Laws, 
is  aa  foUowa:  "In  all  eases  of  mo- 
tion for  new  trial,  the  grouuda 
thereof  shall  be  plainly  specified," 
etc  It  ia  assumed  that  the  grvnndi 
are  to  be  specified  in  the  motions 
prescribed  b;  sections  175  and  17fly 
during  the  term  and  in  vacation- 

Sovth  Dakota:  Section  303,  Code  of 
Civil  Procedure. 

Utah:  Section  3294,  Compiled  Laws 
of  1907;  section  3402,  Compiled 
Laws  of  1886;  section  3294,  Bevised 
Statutes  of  18B8. 

Waihington:  No  notice  preaeribed. 
But  see  Boarman  v.  Hincklej,  17 
Wash.  126,  49  Pbc.  226.  Section  403, 
Rem.  A  Bal.  Code  (section  SOTS,  Bal. 
Code),  provides  that  the  motion  shall 
designate  the  grounds,  «tc.  Section 
401,  Bern,  k  BA  Code  (section  5074, 
BaL  Code),  alao  provides  that  "tb* 
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cannot  ayafl  liiinself  of  a  groimd  not  stated.'  The  statement 
of  the  grounds  in  the  notice  may  be  in  the  general  language  of  the 
statnte/  except  where  the  motion  is  to  be  made  upon  the  minutes 
of  the  court.  Before  1863  the  statute  did  not  expressly  provide 
that  the  statement  of  the  grounds  in  th^  notice  could  be  in  general 
tenns;  but  such  was  the  practice,  and  in  that  year  ^  section  195  was 
amended  so  as  to  provide  that  ''the  notice  shall  designate  generally 
the  gromids  upon  which  the  motion  will  be  made."  The  Code  of 
Civil  Procedure  as  first  enacted  contained  a  similar  provision ;  but 
by  the  amendment  of  1874  the  word  ''generally''  was  omitted, 
and  the  provision  was '  that  the  party  should  serve  and  file  a  notice 
of  his  intention,  "designating  the  grounds  upon  which  the  motion 
will  be  made,"  etc.    But  this  change  in  the  statute  does  not  ap- 


motion  for  new  trial  shaU  state  the 
gronndB  or  eauses  for  which  a  new 
trial  is  asked."  But  section  400, 
Bern,  k  Bal.  Code  (section  5072,  Bal. 
Code),  proTides,  "in  no  case  or  mo- 
tion for  a  new  trial  hereafter  made 
in  the  courts  of  this  state  shaU  it  be 
neceeeaiy  to  specify  the  ffionnds 
thereof,  otherwise  than  in  the  lan- 
^age  of  the  last  preceding  section" 
(stating  grounds  on  which  motion 
mar  be  made). 

f^yoming:  Section  4604,  Compiled 
Statutes  of  1^10;  section  3749,  Re- 
vised Statutes  of  1899,  is  the  same 
as  the  Oklahoma  section  aboTe 
quoted.    No  notice  is  prescribed. 

See,  also,  the  following  decisions: 
Gregg  T.  Qarrett,  13  Mont.  10,  31 
Pae.  721;  Arnold  t.  Sinclair,  12 
Mont.  248,  29  Pac.  1124;  Ogle  y. 
Potter,  24  Mont.  501,  62  Pae.  920; 
State  ▼.  Landry,  29  Mont.  218,  74 
Pae.  418;  Street  ▼.  Lemon  etc.  Co., 
9  Nc?.  251;  Bradshaw  v.  Territory, 
3  Wash.  Ter.  265,  14  Pac.  594;  Daw- 
ion  V.  Baum,  3  Wash.  Ter.  464,  19 
Pac.  46;  Fletcher  v.  Nelson,  6  N.  D. 
H  69  N.  W.  53. 

3  See  Wilcoxson  y.  Burton,  27  Cal. 
228,  87  Am.  Dec.  66;  Fitch  ▼.  Bunch, 
30  Cal.  208.  But  since  the  notice 
itself  can  be  waived  (see  section  14) , 
any  defeet  in  it  could  be  waived  in 
the  same  manner. 

The  moving  party  is  not  bound  to 
follow  up  all  the  grounds  stated  in 
the  notice,  but  may  elect  to  make  his 
motion  ultimately   upon  any   one  or 


more  of  the  grounds,  so  mentioned, 
and  abandon  the  others,  and  such 
abandonment  will  not  prejudice  any 
right  he  may  have.  Hart  v.  Kimball, 
72  Cal.  283,  13  Pae.  852;  Gamer  v. 
Glenn,  8  Mont.  371,  20  Pac.  654.  It 
is  to  be  noted  that  these  cases  refer 
to  the  papers  as  grounds.  The  prin- 
ciple is  no  doubt  the  correct  one,  how- 
ever. So  the  moving  party  may 
elect  not  to  make  use  of  all  the 
papers  stated  in  the  notice,  but  to 
abandon  all  but  one,  as  the  bill  of 
exceptions,  where  the  notice  stated 
that  the  motion  would  be  made  upon 
the  records  of  the  court  and  the  min- 
utes, and  either  a  statement  or  bill 
of  exceptions.  Duncan  v.  Times-Mir- 
ror Co.,  120  Cal.  402,  52  Pac.  652 
But  he  must  make  use  of  at  least 
one  of  the  papers  specified  in  the 
notice.  Pereira  v.  City  Sav.  Bank, 
128  Cal.  45,  60  Pac.  524. 

s  See,  generally,  Butterfield  v.  Cen- 
tral Pac.  B.  R.  Co.,  37  Cal.  381; 
Smith  V.  Christian,  47  Cal.  18.  The 
notice  of  intention  is  not  the  place 
for  the  specification  of  particulars 
(Ferrer  v.  Home  Mut.  Ins.  Co.,  47 
Cal.  416,  428),  except  where  the  mo- 
tion is  made  on  the  minutes  of  the 
court.  But  the  foregoing  cases  were 
decided  while  the  statute  expressly 
provided,  as  stated  in  the  text,  that 
the  notice  should  state  "generally" 
the  grounds  of  the  motion. 

4  Laws  of  1868,  p.  643. 

s  Section  659,  California  Code  of 
Civil  Procedure. 
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pear  to  have  affected  the  practice*  of  designating  the  groiuidB  of 
the  motioa  in  the  notice  in  the  general  language  of  the  statute. 
And  it  is  submitted  that  the  change  in  the  statute  was  not  designed 
to  effect  a  change  in  the  practice  in  the  respect  mentioned,  but 
that  the  word  "generally"  was  omitted  because  in  view  of  the 
other  provisions  of  the  statute  it  was  unnecessary.  Provision  is 
made  for  the  specification  of  the  particular  gronnds  in  the  state- 
ment or  bill  of  exceptions,  and  it  seems  entirely  unnecessary  (ex- 
cept where  the  motion  is  made  on  the  minutes  of  the  court)  that 
a  similar  specification  should  be  in  the  notice  of  intention.  Besides, 
the  fact  that  a  specification  of  particulars  in  the  notice  is  expressly 
required  in  cases  where  the  motion  is  made  upon  the  minutes  of 
the  court  would  seem  to  imply  that  in  other  cases  it  is  not  neces- 
sary. 

Where  the  motion  is  made  upon  the  minutes  of  the  court,  no 
formal  record  is  made  up  before  the  motion  is  heard;  and  conse- 
quently unless  the  specification  of  particulars  were  placed  in  the 
notice  it  could  not  be  made  at  all,  and  there  would  be  nothing 
specific  to  inform  the  successful  party  or  the  court  of  the  precise 
grounds  relied  npon.  Accordingly,  the  provision  of  the  statute 
in  regard  to  the  notice  of  intention  in  such  case  is  as  follows :  ^ 

"Sec,  659  (sub,  4).  Where  the  motion  is  to  be  made  upon  the 
minutes  of  the  court,  and  the  ground  of  the  motion  is  the  insufB- 
ciency  of  the  evidence  to  justify  the  verdict  or  other  decision,  the 
notice  of  motion  must  specify  the  particulars  in  which  the  evidence 
is  alleged  to  be  insufficient ;  and  if  the  ground  of  the  motion  be  errors 
in  law  occurring  at  the  trial  and  excepted  to  by  the  moving  party, 
the  notice  must  specify  the  particular  errors  npon  which  the  party 
will  rely.  If  the  notice  do  not  contain  the  specifications  here 
indicated,  when  the  motion  is  made  upon  the  minutes  of  the  court, 
the  motion  must  be  denied."  • 

In  the  construction  of  this  provision  the  supreme  court  has  held 
that  if  the  motioa  for  a  new  trial  is  made  on  the  minutes  of  the 

•  See  chapter  21. 

t  Thii  is  Ukeo  from  tlie  California 

la  Idftbo  (section  4441,  Revised 
CodM,  subdivision  4)  the  provision 
is  the  same  as  that  of  the  California 
code,  eicept  that  the  phrase  "or 
deemed  excepted  to"  is  inserted  after 
the  phrase  "eicepted  to  by  the  mov- 
ing part;." 


Section  7065,  Beviaed  CodM  of 
North  Dakota,  ii  the  ume  ai  Cali- 
foraia  section  above  quoted. 

»  See  Weyl  t.  Sonoma  VaL  R.  Co, 
69  CaL  202,  10  Pac.  510;  Neale  i. 
Depot  I^.  Co.,  94  Cal.  425,  29  Par. 
954.  And  tee  chapter  23,  as  to  motioa 
on  minute*  of  the  court. 
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court,  and  no  specifications  of  the  insuflBciency  of  the  evidence  or 
enors  of  law  are  given  in  the  notice,  no  subsequent  statement 
of  the  case  or  subsequently  prepared  bill  of  exceptions  is  authorized 
or  required.  In  Buckley  v.  Althorf  ••  the  notice  of  intention  stated 
the  motion  would  be  made  on  the  minutes  of  the  court.  The 
notice  failed  to  contain  any  specification  of  insufficiency  of  the 
evidence  or  assignments  of  errors  of  law.  The  court  held  that, 
therefore,  no  subsequent  statement  of  the  case  as  provided  by  sec- 
tion 661,  Code  cf  Civil  Procedure,  was  required  or  authorized.  The 
court  also  decided  in  this  case  that  appellant  was  not  entitled  to 
have  any  statement  or  bill  of  exceptions  other  than  that  provided 
for  I^  said  section  661. 

The  language  above  quoted,  as  to  specifications,  is  the  same  as 
that  providing  for  specifications  in  statements,  and  it  seems  clear 
that  the  specifications  to  be  put  into  the  notice,  where  the  motion 
is  made  upon  the  minutes  of  the  court,  are  the  same  as  those 
required  in  statements  in  other  cases.*  The  subdivision  above 
qnoted  does  not  state  whether  the  notice  should  contain  a  general 
statement  of  the  grounds  of  the  motion  (such  as  is  necessary  in 
other  cases)  in  addition  to  the  particular  specifications  above  men- 
tioned. It  would  seem  that  the  specification  of  the  particular 
grounds  would  render  the  general  statement  of  such  grounds  use- 
less; and  it  is  believed  that  it  is  not  necessary  to  add  the  general 
statement  in  such  cases.  Nevertheless,  the  question  is  not  entirely 
free  from  doubt,  and  until  there  is  some  decision  in  regard  to  it, 
the  prudent  practitioner  will  state  the  grounds  both  generally  and 
specifically. 

<»  86  Cal.  643,  25  Pae.  134. 

•  Af  to  which  see  sections  149  and  150,  post* 
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-Contents  of  chapter. 

IT  before  and  during,  but  not  after,  tbe  tiimL 
:  materially  affect  the  mibatuttiftl  right*  «f  tb« 
gmption  of  injury. 

lag  the  court's  attention  to  tba  irr«ga- 


S  24.    Scope  of  the  StAtute—Gontents  of  This  Chapter. — ^The 

first  subdivision  of  the  section  specifying  the  grounds  upon  which 
a  motion  for  new  trial  may  be  made  is  aa  follows:  "Irregularis 
in  the  proceedings  of  the  court,  jury,  or  adverse  party,  or  any 
order  of  the  court  or  abuse  o£  discretion  by  which  either  party 
was   prevented   from   having  a   fair  trial."    The  foregoing  is  a 


reproductia 
the  Practie 
the  adoptio 


ntion  of  the  language  of  subdivision  1  of  section  193  of 
ctiee  Act  of  1851,'  which  stood  unchanged  from  1851  to 
ation  of  the  Code  of  Civil  Procedure.  As  will  be  perceived, 
the  scope  of  the  subdivision  is  very  wide.  Irr^ularity  of  the 
court,  irregularity  of  the  jury,  and  irresnilarity  of  the  adverse 
party  are  three  separate  subjects  of  considerable  extent.  "While 
"any  order  of  court  or  abuse  of  discretion,"  etc.,  is  almost  without 
limitations. 

The  present  chapter  will  be  devoted  to  a  consideration  of  some 
of  the  rules  which  are  applicable  to  all  irregularities. 

S  25.    Irregularitiea  may  Occur  Before  or  Darinff  tlis  Trial— 

The  "errors  in  law"  on  account  of  which  a  new  trial  may  be 
granted  are  limited  by  the  terms  of  the  statute  to  those  "occurring 
at  the  trial."  But  there  is  no  such  limitation  as  to  irregulantics. 
Most  irregularities  of  the  adverse  party,  tampering  with  witnesses 
for  example,  occur  before  the  trial.  And  it  is  easy  to  imagine  other 
instances  of  irregularities  occurring  previous  to  the  trial.  Tbe  de- 
sign of  the  subdivision  seems  to  be  to  afford  relief  against  all  irregu- 
larities by  which  a  fair  trial  may  have  been  prevented,  whether 
occurring  before  or  at  the  trial.     But  an  irr^ularity  occurring 

I  See  CalifnrniB  T.nwn  nf   Ifl.'il,  p.  81.     Also,  uote  1,  seetton  Z3,  mte,  tar 
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after  the  trial  is  not  ground  for  a  motion  for  new  trial  under  this 
subdivision.  For  it  is  manifestly  impossible  that  a  fair  trial  could 
be  prevented  by  something  which  did  not  occur  until  the  trial  had 
terminated.  The  ** trial,"  however,  would  probably  be  considered 
as  lasting  until  the  verdict  or  decision  was  recorded  or  filed.^ 

§  26.  The  Lmgolarity  must  be  One  Which  Uaterially 
Affected  the  Substantial  Bights  of  the  Moving  Party— Presump- 
tion of  Injury. — ^The  propositions  embraced  in  the  above  heading 
wiU  be  considered  separately. 

1.  The  Irregularity  imist  be  in  a  Material  Matter. — This  is  the 
express  provision  of  the  statute.  Its  language  is  as  follows:  ''The 
former  verdict  or  other  decision  may  be  vacated,  and  a  new  trial 
granted  on  the  application  of  the  party  aggrieved,  for  any  of  the 
following  causes,  materuMy  affecting  the  substantial  rights  of  such 
party:  1.  Irregularity  in  the  proceedings  of  the  court,  jury  or 
adverse  party,  or  any  order  of  the  court  or  abuse  of  discretion 
6y  which  either  party  was  prevented  from  having  a  fair  trial.''  *• 

2.  But  if  an  Irregularity  be  Shown,  Injury  from  It  is  Presumed 
Ufdess  the  Contrary  Affirmatively  Appears, — It  is  shown  in  another 
place  that  where  error  is  shown,  injury  is  presumed  unless  there 
be  sufficient  in  the  record  to  rebut  the  presumption.'  The  same 
role  applies  to  irregularities.  It  is  not  necessary  for  the  moving 
party  to  show  that  the  irregiilarity  complained  of  did  in  fact 
materially  affect  his  substantial  rights,  or  that  it  actually  pre- 
vented a  fair  trial.  It  is  sufficient  for  him  to  show  an  irregularity, 
in  view  of  which  it  is  impossible  for  the  court  to  determine 
whether  or  not  a  fair  trial  was  prevented.  In  other  words,  the 
burden  is  on  the  moving  party  to  show  an  irregularity  which 

1  See  Hastings  y.  Hastings,  31  Cal.  574,   82   Pac.   648;     Lawton   v.   Me- 

95.    The  rule  of  "substantial  injurj"  Adams,   15   Okl.    412,   83    Pac.   429. 

applies  here,  as  elsewhere,  and  injury  But  if  there  is  a  reasonable  suspicion 

or  a  reasonable  presumption  thereof,  that  the  verdict  has  been  the  result  of 

must  appear.    Biehardson  v.  Jones,  1  improper  influence,  it  is  error  to  re- 

Ker.  405.     A  trial  judge  should  set  fuse  to  set  it  aside  and  grant  a  new 

adde  a  verdict  and  grant  a  new  trial  trial.     Easterly  v.  Oater,  17  OkL  93, 

if  he  is  satisfied  that  substantial  in-  87  Pac.  853,  10  Ann.  Cas.  888. 

justice  has  been  done.     Linderman  v.  See,   also,   Berry   v.   Smith   2   Okl. 

Nolan,  16  Okl.  352,  83  Pac.  796.     And  345,  35  Pac.  576. 

if  he  is  satisfied  that,  notwithstand-  ia  Section  657,  Code  of  Civil  Prqce- 

ing  the   misconduct    or    irregularity  dure  of  California;   see  note  1,  sec- 

eomplained  of,  substantial  justice  has  tion  23,  ante,  for  synopsis  of  laws  of 

been  done,  it  is  not  error  to  refuse  other  states, 

to  set  the  verdict  aside  and  grant  a  *  Section  287,  past. 
aev  trial    Boot    ▼.    Coyle,   15    Okl. 


!2 


GB0UND3  or  TBB  MOTION. 


142 


mighi  have  prevented  a  fair  trial;  and  when  that  u  done,  the 
burden  is  on  the  saccesBful  party  to  show  that  as  a  matter  of  fact 
the  result  was  not  aEfected  by  the  irregularity.  This  rule  is  well 
established.  The  leading  case  on  the  subject  is  Commonwealth  v. 
Boby.*  In  that  case  the  irregularity  complained  of  was  alleged  to 
have  been  committed  by  the  jury.  Chief  Justice  Shaw,  delirering 
the  opinion,  said : 

"The  result  of  the  authorities  is  that  where  there  is  an  irregu- 
larity which  may  affect  the  impartiality  of  the  proceedings,  as 
where  meat  and  drink  or  other  refreshment  has  been  furnished  by 
a  party,  or  where  the  jury  have  been  exposed  to  the  effect  of  such 
influence,  as  where  they  have  improperly  separated  themselves,  or 
have  had  communications  not  authonzed  there,  inasmuch  as  there 
can  be  no  certainty  that  the  verdict  has  not  been  improperly  in- 
fluenced,  the  proper  and  appropnate  mode  of  correction  or  relief 
is  by  undoing  what  is  thus  improperly,  and  may  have  been  cor- 
ruptly, done ;  or  where  the  irregularity  consists  in  doing  that  which 
may  disqualify  the  jurors  for  proper  deliberation  and  exercise  of 
their  reason  and  judgment,  as  where  ardent  spirits  are  introduced, 
then  it  would  be  proper  to  set  aside  the  verdict,  because  no  reliance 
can  be  placed  on  its  purity  and  correctness.  But  where  the  ir- 
regularity consists  io  doing  that  which  does  not  and  cannot  affect 
the  Impartiality  of  the  jury,  or  disqnalify  them  from  exercising 
the  powers  of  reason  and  judgment,  as  where  the  act  done  is  con- 
trary to  the  ordinary  forms,  and  to  the  duties  which  jurors  owe 
to  the  public,  the  mode  of  correcting  the  irregularity  is  by  animad- 
version a[K)n  the  conduct  of  the  jurors  or  of  the  otBeers ;  but  such 
irregularity  has  no  tendency  to  impair  the  respect  doe  to  such 
verdict." 

So  in  Hare  v.  State,'  Sharkey,  C,  J.,  delivering  the  opinion  of 
the  court,  after  quoting  the  above  extract  from  Commonwealth  v, 
Roby,  said:  "To  me  it  seems  that  the  line  of  distinction  is  here 
so  clearly  drawn  that  it  is  impossible  to  mistake  it,  and  so  fortified 
by  reason  as  to  place  it  beyond  doubt.  It  is  briefly  this:  If  the 
purity  of  the  verdict  might  have  been  affected,  it  must  be  set  aside; 
if  it  oould  not  have  been  affected,  it  will  be  sustained  A  verdict 
upon  which  doubts  rest  cannot  be  good."    The  doctrine  of  the 

*  12  Pick.  496.  8  Wis.  138;  Wormle;  Cue,  8  Ormtt 

*  4  How.   (Mi«8.)   167;   and  SM  to  714;  Boles  t.  SUte,  13  SmedGs  4  U. 
Mine    eilect,     McCann    t.    State,    0  398;  Organ  t.  SUto,  20  liim,  78. 
Bmedea  ft  M.  4G5;  Keenan  v.  State, 


143  XBBSGTTIiABinEa  §  26 

aboTe  cases,  alfhongh  not  approved  in  all  the  states,  prevails  in 
California.  It  was  first  laid  down  in  our  courts  in  People  v. 
Backns.*  In  tbat  case  there  was  a  separation  of  the  jury  under 
such  eircumstances  that  they  might  have  been  influenced.  For  this 
the  judgment  was  reversed,  and  Murray,  C.  J.,  delivering  the 
opinion,  said: 

''How  far  this  would  vitiate  the  verdict  is  a  disputed  point 
among  the  courts  of  the  various  states  of  the  Union;  it  is  uni- 
versally conceded  that  it  is  an  irregularity.  In  New  Hampshire, 
Connecticut,  North  Carolina,  and  Indiana  it  has  been  held  that  the 
mere  separation  of  the  jury  is  not  of  itself  sufScient  to  authorize 
the  court  to  set  aside  the  verdict,  but  that  the  party  must  show 
facts  and  circumstances  tending  to  establish  improper  influences; 
while  in  Virginia  and  Tennessee  it  has  been  held  that  if  the 
separation  was  such  that  the  juror  might  have  been  improperly 
influenced  by  others,  the  verdict  would  have  been  set  aside.  The 
latter  rule  we  think  is  a  correct  one,  because  it  would  be  impossible 
in  almost  every  case  for  the  prisoner  to  establish  the  fact  of  any 
corrupt  or  improper  communications  between  the  juror  and  others. 
This  doctrine  is  substantially  sustained  by  the  supreme  court  of 
Massachusetts,  in  the  case  of  Commonwealth  v.  Boby,  12  Pick.  (469) 
519." 

In  the  subsequent  case  of  People  v.  Bonney,*  it  was  said  of  the 
People  V.  Backus,  5  Cal.  275,  that  it  went  **to  the  very  verge  of 
the  true  rule,  if  not  beyond."  But  in  People  v.  Bonney  it  appeared 
affirmatively  that  no  injury  had  been  done,  and  the  remark  of  the 
court  evidently  relates  to  the  application  of  *'the  true  rule,"  and 
does  not  question  the  correctness  of  the  rule  itself.  The  subse- 
quent case  of  People  v.  Boggs  ^  seems  to  be  in  conflict  with  the 
rule  above  stated.  There  it  was  shown  that  the  oflScer  having 
charge  of  the  jury  left  them  alone  for  a  short  while,  and  that  **some 
person  outside  the  jury -room  spoke  to  a  juror,  and  that  some  of  the 
jurors  spoke  to  two  persons  outside,  it  not  appearing  what  was  said/' 
nor  who  the  persons  were.  This,  under  the  rule  in  People  v.  Backus 
(which  does  not  appear  to  have  been  cited),  was  enough  to  have 
set  aside  the  verdict.  But  the  court  held  otherwise  on  the  authority 
of  a  passage  in  Graham  and  Waterman  on  New  Trials;  to  the 
effect  that  "where  the  interference  of  strangers  with  the  jury  is 

•  5  Cal.  275.  r  20  CaL  432. 

•  19  CaL  426. 
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unattended  with  corruption  in  the  latter,  and  has  not  been  prompted 
by  a  party,  and  it  does  not  appear  tfaat  any  injustice  has  thereby 
been  done,  the  verdict  will  not  be  disturbed."  This  passage  misses 
the  whole  point  of  the  rule  laid  down  in  Commonwealth  v.  Roby, 
above  quoted.  It  does  not  touch  the  question  as  to  the  presomp- 
tioQ  of  injury  where  the  circumstances  are  such  that  it  may  have 
occurred.*  Whose  duty  is  it  to  show  that  the  interference  of 
strangers  "has  not  been  prompted  by  a  party"  or  "is  unattended 
with  corruption"!  The  opinion  in  People  v.  Boggs  is  no  clearer 
as  to  the  rule  in  hand  than  the  authority  upon  which  it  relies;  and 
if  there  were  no  other  decision  upon  the  question,  the  rule  in  this 
state  might  be  considered  doubtful.  But  in  People  v.  Brannigan  • 
the  rule  of  Commonwealth  v.  Roby  was  distinctly  affirmed.  In 
that  case  a  separation  of  the  jury  occurred  under  such  circum- 
stances that  they  might  have  been  improperly  influenced ;  for  this 
the  judgment  was  reversed,  and  Field,  C.  J.,  delivering  the  opinion, 
said: 

"It  would  seem  but  reasonable  where  an  irregularity  has  been 
committed  which  may  have  affected  the  jury,  that  the  government 
seeking  to  uphold  their  action  should  be  called  upon  to  show  that 
no  injury  to  the  prisoner  has  followed  from  the  irregularity  com- 
plained of.  If  this  can  be  shown,  their  verdict  will  not  be  dis- 
turbed, for  the  end  which  the  law  contemplated  by  its  provision! 

has  been  attained The  district  attorney  appears  to  have 

considered  it  incumbent  upon  the  prisoner  to  show  afSrmatively 
injury  to  himself  resulting  from  the  separation,  or  at  least  reason 
to  suspect  such  injury.  There  are  authorities  which  support  this 
view.  Such  are  the  cases  cited  from  the  New  York  courts.  But 
there  are  authorities  of  equal  weight  the  other  way,  and  the  latter 
we  think  are  supported  by  better  reasons." 


volume  2,  page  317.  It  h  not  euj 
to  gBtbcr  the  opinion  of  these  learned 
writers  be  to  which  partj  has  the 
burden  of  proof  to  show  injury  from 
a  proved  irregularity  which  mnj  have 
been  injurious.  In  another  place  thej 
nj:  "The  rule  extracted  from  the 
eaaea  seems  to  be  that  however  im- 
proper tiie  wnduet  at  m    juror  m«f 


have  been,  jet  if  it  doe*  not  appear 

that  it  was  oceaaionerl  bj  the  preiail- 
ing  partj,  or  anTone  on  his  btthalf; 
if  it  do  Dot  indicate  any  improper 
bias  upon  the  Juror's  mind,  aod  the 
court  cannot  see  that  it  either  had 
or  Tiiight  have  had  an  effect  unfarar- 
able  to  the  party  moving  for  >  new 
trial,  the  verdict  ought  not  to  be  set 
aside."  Volume  2,  pasea  SS3,  5M. 
•  21  CbL  337. 


145 


I3BBQt7LAIUTlE& 


§26 


The  same  doctrine  was  laid  down  in  People  ▼.  Tumer.^^  In  that 
case  the  defendant  was  on  trial  for  unlawfully  disposing  of  cer- 
tain warrants,  while  mayor  of  Los  Angeles*  During  the  trial  one 
of  the  jurors  attended  a  public  meeting  at  which  the  defendant 
was  bitterly  denounced.  For  this  the  verdict  was  set  aside,  and 
Sprague,  J.,  delivering  the  opinion,  said : 

''Where  it  is  shown  either  that  a  juror  has  engaged  in  a  con- 
venation  with  others  on  the  subject  of  the  charge  upon  which 


i»  39  Oal.  370.  People  y.  BTsnni- 
^an  and  People  t.  Boggs  were  cited 
in  People  t.  Sjmonds,  22  Cal.  348, 
353.  The  latter  eaae  was  cited  as  de- 
ciding merely  that  the  presumption 
of  injury  could  be  rebutted.  It  was 
cited  to  the  point  that  it  was  neees- 
aary  to  show  injury  in  People  v.  Col- 
mere,  23  Cal.  631.  But  People  t. 
Brannigan  was  not  referred  to,  and 
the  opinion  is  not  clear.  It  is  prob- 
able that  the  court  did  not  consider 
the  case  as  militating  against  the  rule 
above  discussed.  The  same  may  be 
said  of  People  y.  Hughes,  29  Cal. 
207.  The  three  eases  of  People  y. 
Backus,  People  y.  Brannigan,  and 
People  y.  Turner  seem  conclusive. 
But  see  People  y.  Dunne,  80  Gal.  34, 

21  Pbc  1130.  And  see  People  y. 
Wheatley,  88  Cal.  114,  26  Pac.  95, 
where  the  case  of  People  v.  Symonds, 

22  CaL  349,  was  cited  as  sustaining 
the  position  that  although  a  jury 
might  separate  to  the  extent  of  one 
juror  going  to  a  toilet  adjacent  to 
the  jury-room,  where  he  remained 
shout  five  minutes,  no  one  speaking 
to  him  and  no  discussion  or  balloting 
taking  place  in  the  meanwhile,  such 
separation  was  not  ground  for  a  new 
truL  The  inference  is  deducible, 
however,  that  if  it  had  been  shown 
that  the  juror  had  been  spoken  to,  or 
that  the  case  had  been  discussed  or 
ballots  taken  in  his  absence,  the 
proseeation  would  haye  been  required 
to  make  an  affirmative  showing  that 
the  defendant  was  actually  not  preju- 
diced by  the  conduct  in  question. 

And  see  Beals  y.  Cone,  27  Colo.  473, 
83  Am.  St.  Rep.  92,  62  Pac.  948,  20 
Morr.  Min.  Bep.  591,  where  it  was 
shown  that  a  juror  "was  in  a  room 
by  himself,  and  that  during  that 
period  Bome  unknown  person  was 
New  Trial — 10 


standing  in  the  door  of  this  room, 
who,  upon  seeing  the  affiant,  turned 
and  walked  away."  Also  that  the 
same  juror  was  seen,  upon  seyeral 
occasions,  in  company  with  a  bailiff, 
who  had  originally  been  simimoned 
as  a  talesman.  The  court  seemed  to 
regard  these  facts  as  without  any 
prejudicial  significance,  and  thus  ex- 
pressed the  doctrine:  "The  mere 
separation  of  a  jury  after  the  sub- 
mission of  a  cause  is  not  per  se  suffi- 
cient for  setting  aside  the  verdict  and 
granting  a  new  trial.  It  must  ap- 
pear that  by  reason  of  such  separa- 
tion there  is  a  strong  probability  fhat 
the  jury  has  been  tampered  with,  or 
improperly  influenced  to  return  the 
yerdict  which  is  sought  to  be  set  aside. 
Dozenback  v.  Bayner,  13  Colo.  451, 
22  Pac.  787.  There  is  nothing  in  the 
facts  established  by  the  Affidavits  to 
show  that  the  jury  or  any  member 
had  been  tampered  with,  or  that  any 
effort  had  been  made  in  this  direc- 
tion. Citizens  who  are  required  to 
render  services  in  the  determination  of 
disputes  between  litigants  should  not 
be  charged  with  a  disregard  of  their 
duty  or  their  oath,  nor  will  the  courts 
assume  that  they  have  been  guilty  of 
such  conduct,  unless  the  facts  upon 
which  such  a  charge  is  based  warrant 
that  conclusion." 

See  State  v.  Jones,  7  Nev.  408, 
where  the  subject  of  presumption 
from  such  a  separation  as  offers  an 
opportunity  for  communication  with 
a  stranger  is  considered,  and  it  was 
held  that  the  presumption  does  not 
arise  where  the  juror  was  all  the 
time  in  the  company  of  the  proper 
officer.  See,  also,  Camaghan  y.  Ward, 
8  Ney.  30;  State  y.  Harris,  12  Ney. 
414. 
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be  is  to  pass,  or  has  voluatarily  listened  to  the  remarks  of  others 
addressed  to  himself  or  to  third  parties,  upon  matters  connected 
with  the  charge  upon  which  as  a  juror  he  is  called  upon  to  pass, 
then  such  misconduct  is  prima  fade  established  as  to  aathoiize  the 
court  for  that  reason  to  set  aside  the  verdict.  (People  v.  Brannigan, 
21  Cal.  340.)  'The  evil  to  he  guarded  against  is  improper  in- 
fluence, and  when  an  exposure  to  such  influence  is  shown,  and  it 
is  not  shown  that  it  failed  of  effect,  then  the  presumption  is  against 
the  purity  of  the  verdict.'  (McCann  v.  State,  9  Smedes  &  M.  465; 
State  V.  Prescott,  7  N.  H.  288.)  " 

All  of  the  foregoing  were  criminal  cases.  But  the  reason  of 
the  rule  applies  to  civil  cases,  and  according  to  high  authorities  it 
is  to 'be  applied  in  all  cases,  civil  as  well  as  criminal.  Thus  in 
Johnson  V.  Root,"  Clifford,  J.,  delivering  the  opinion,  said : 

"Irregularity  on  the  part  of  the  party  charged,  or  of  the  jury, 
must  be  satisfactorily  proved  in  order  to  lay  the  foundation  for 
the  interposition  of  the  court;  but  when  the  irregular  ccmdact  is 
established,  it  is  not  necessary  that  it  should  certainly  appear  that 
it  influenced  the  jury.  In  that  state  of  the  case  it  is  sufficient  that 
the  irregularity  appears  to  be  of  a  character  that  it  might  have 
affected  the  impartiality  of  the  proceedings.  Such  was  the  nle 
laid  down  in  Commonwealth  v.  Boby,  12  Pick.  496,  and  it  appeara 

to  be  correct Any  improper  interference  with  the  jurors 

may  afford  sufficient  ground  for  granting  such  a  motion,  and  it  is 
necessary  that  the  attempt  to  influence  the  jurois  should  be  made 
by  one  of  the  parties,  or  even  by  his  agent.  It  is  sufficient  that 
it  was  done  in  his  behalf;  and  it  is  never  necessary  to  show  that 
the  misconduct  controlled  or  determined  the  verdict,  provided  it 
was  of  such  a  character  that  it  might  have  had  an  undue  in- 
fluence." 

The  rule  laid  down  by  the  foregoing  cases,  viz.,  that  wbere  an 
irregularity  is  shown  which  may  have  influenced  the  result,  it  is 
for  the  successful  party  to  show  that  as  a  matter  of  fact  it  did 
not,  rests  upon  sound  principles.  Corrupt  and  other  improper 
actions  are  usually  done  in  secret,  and  are  carefully  covered  up; 
and  it  would  always  be  difficult,  and  in  many  cases  impossible,  for 
the  moving  party  to  show  that  the  irregularity  was  in  fact  followed 


11  S  Cliff.  C.  C.  108,  Fed.  Cas.  No.       18    Mion.    62;    HerrUl  v 
7409 ;  BM  to  aame  effect  Ha;  *.  Ham,      AJlea,  118,  119, 
10  Kan.  S9S;  WiUiama  t.  MfiOiadfl, 
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hy  Bome  eompt  or  otherwise  improper  influence,  wliile  it  is  com- 
paratively easy  for  the  juror  to  explain  an  apparently  doubtful 
act  if  it  be  innocent.    To  require  the  moving  party  to  show  that 
the  irregularity  was  followed  by  improper  influence  would  lead  to 
the  keeping  up  of  a  system  of  espionage  upon  the  jurors  which 
cannot  be  consistent  with  sound  policy.    And  where  an  act  of 
doubtful  propriety  is  shown  to  have  followed  the  irregularity,  it 
would  be  necessary  to  conduct  an  investigation  into  its  effect  on 
the  juror's  mind,  which  is  manifestly  impracticable.    The  rule 
above  stated  is  sustained  by  high  authority.    The  views  of  such 
jurists  as  Shaw,  Sharkey,  Field,  and  Clifford  are  not  to  be  lightly 
put  aside.    In  California  the  cases  of  People  v.  Backus,  People  v. 
Brannigan,  and  People  v.  Turner  seem  to  conclusively  settle  the 
matter.     The  rule,  however,  like  every  other  rule,  is  to  have  a  rea- 
sonable and  not  a  forced  application.    It  does  not  apply  where  there 
is  only  a  bare  pomhUity  of  the  result  having  been  affected.^'    The 
case  must  be  such  that  the  court  cannot  determine  with  any  rea- 
sonable certainty  whether  the  result  was  affected  or  not. 


§  27.  The  Party  Affected  Iqr  an  Irregularity  Should  Bring 
the  Matter  to  the  Attention  of  the  Court  in  Time  to  Admit  of 
Its  Correction^  if  Possible ;  Otherwise  It  is  Waived. 

1.  The  Oeneral  Rule. — ^The  rule  does  not  mean  (at  least  in  Cali- 
fornia) that  there  must  be  a  formal  objection  or  exception,  such 
as  is  required  for  the  review  of  ''errors  in  law<"^    Its  foundation 
is  that  where  the  consequences  of  an  irregularity  might  have  been 
avoided  if  the  attention  of  the  court  had  been  called  to  the  matter 
at  the  proper  time,  it  would  be  unjust  to  permit  the  party  to  take 
his  chances  of  a  favorable  verdict,  keeping  in  reserve  the  power  to 
obtain  a  new  trial,  if  the  verdict  should  be  unfavorable.    By  silence 
after  knowledge  of  the  occurrence,  the  party  is  held  to  have  im- 
pliedly consented  to  it,  and  to  have  waived  all  objections  which 


IS  Thomas  t.  Commonwealth,  2  Va. 
Cas.  479. 

1  It  18  true  the  proceeding  is  often 
referred  to — ^particularly  in  the  later 
decision — as  "exceptions"  and  "ob- 
jections." This  is  not  believed,  how- 
ever, to  be  a  departure  from  the  fact 
as  stated  in  the  text,  but  to  be  merely 
an  analogous  form  of  expression.  In 
People  T.  Shem  Ah  Fook,  64  Cal.  380, 


1  Pae.  347,  the  court  goes  so  far  even 
as  to  quote  the  word  "exception"  to 
indicate  that  that  which  it  is  intended 
to  describe  is  not  really  an  "excep- 
tion." While  the  court  is  not  always 
careful  to  go  this  far,  the  wide  use  of 
the  word  "exception"  in  this  connec- 
tion in  the  later  casee  is  believed  to 
have  no  more  serious  significance 
than  that  here  expressed. 


may  exist  in  connection  with  it.  This  principle  ia  of  extended 
operation,  and  it  is  applied  in  almost  every  stage  of  judicial  pro- 
ceedings. So  infinitely  numerous  and  complex  arc  the  possible 
combinations  of  circumstaneea  during  the  progress  of  a  cause,  that 
without  the  healing  operation  of  the  nile  in  question  there  would 
be  few  verdicts  that  would  stand.  The  rule  is  well  established, 
and  its  operation  is  illustrated  by  numerous  decisions.  Thus  in 
Davis  V.  Allen,"  where  a  new  trial  was  moved  for  on  the  ^ound 
of  the  interest  of  a  juror  in  the  cause,  Shaw,  C.  J.,  delivering  the 
opinion,  said:  "We  are  of  opinion,  as  the  evidence  now  stands,  that 
if  the  exception  had  been  seasonably  taken  it  ought  to  have  been 
sustained  and  the  juror  withdrawn  from  the  panel.  But  a  party 
knowing  of  ground  of  exception  who  does  not  seasonably  take  it 
must  be  deemed  to  have  waived  it.  It  wonld  be  inconsistent  with 
the  plain  rules  of  fair  dealing  to  permit  a  party  to  take  his  chance 
for  a  verdict  in  his  favor,  knowing  of  a  defect  in  the  proceedings 
and  meaning  to  avail  himself  of  it  to  invalidate  the  verdict,  if 
against  him." 

So  in  McCorkle  v.  Binns,'  where  a  new  trial  was  sought  on  the 
ground  that  one  of  the  jurors  had  expressed  an  opinion  as  to  the 
case  previous  to  the  trial,  Tighlman,  C.  J.,  said:  "It  does  not  ap- 
pear at  what  precise  time  this  matter  first  came  to  the  knowledge  of 
the  defendant,  or  his  counsel;  but  it  is  very  certain  that  it  was 
before  the  verdict.  Now,  if  the  defendant  supposed  that  he  should 
not  have  a  fair  trial  he  ought  to  have  laid  the  matter  immediately 
before  the  court,  and  retiuested  that  the  jury  might  Ije  di.scbarged. 
He  ought  not  to  have  taken  the  chance  of  a  verdict  in  his  favor 
and  kept  his  motion  for  a  new  trial  in  reserve,  because  the  plain- 
tiff and  defendant  were  then  placed  upon  an  unequal  footing." 

The  duty  of  calling  the  attention  of  the  court  to  the  irregularity 
or  misconduct  was  thus  expressed  by  Mr.  Justice  McKee,  for  the 
court,  in  People  v.  McCoy :" 

"Where  a  party  in  the  trial  of  a  criminal  action  sees  or  knows 
of  an  act  of  misconduct  by  a  juror,  which  he  does  not  bring  to  the 
attention  of  the  court,  or  object  to  at  the  time,  or  at  any  other 
time  during  the  trial,  or  on  the  hearing  of  the  motion  for  a  new 
trial,  it  will  be  too  late  to  make  it  the  basis  of  objection  and  excep- 

•■  7X  Cal.  3B5,  IS  Pac.  272. 
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tion  after  the  court  has  dispoBed  of  the  motion  and  pronounced 
judgment." 

So  in  Ipswiteh  ▼.  Fernandez,*^  where  the  appellant  sought  to 
escape  the  consequences  of  an  unfavorable  verdict  on  the  ground 
that  one  of  the  jurors  was  intoxicated,  upon  a  showing  that  the 
intoxication  was  patent  to  all  parties,  to  such  an  extent  that  the 
court  had  taken  judicial  notice  of  the  fact,  the  supreme  court  held 
that  if  such  was  the  fact  ''patent  to  all  parties"  the  appellant 
himself  must  have  known  it,  and  knowing  it  he  could  not  keep 
quiet  about  it  and  take  the  chance  of  a  verdict  favorable  to  him- 
self, and  then.  When  en  unfavorable  verdict  has  been  rendered,  to 
seek  to  avail  himself  of  the  irregularity  for  the  first  time  after  de- 
feat The  appellant  stated,  in  his  affidavit,  that  he  did  not  know 
of  the  intoxication  referred  to  until  after  the  verdict,  but  the  su- 
preme court  held  that  if,  in  the  language  of  the  trial  court,  the 
intoxication  was  patent  to  all  parties,  to  such  an  extent  that  the 
court  was  bound  to  take  judicial  notice  of  it,  the  appellant  could 
not  put  the  court  on  the  stand  to  say  that  the  juror  was  intox- 
icated without  also  accepting  his  further  statement  that  such  in- 
toxication was  patent  to  all  parties;  that  if  it  was  patent  to  all 
parties,  it  was  patent  to  him  also,  and  he  was  estopped  to  deny  it. 

So  in  Wood  v.  Moulton,^  where  the  appellant  sought  an  advan- 
tage from  irregularities  in  an  inspection  by  the  jury  of  the  locus, 
the  court  said: 

"They  knew  of  the  irregularity  at  the  time,  and  had  ample 
opportunity  to  call  the  court's  attention  to  it  before  the  verdict 
was  rendered.  They  chose,  however,  to  remain  silent  and  trust  to 
the  chance  of  a  verdict,  and  that  verdict  having  been  unfavorable 
to  them,  they  will  not  at  this  late  day  be  allowed  to  urge  the  ir- 
regularity. ' ' 

And  so  in  other  cases.* 

2.  Knowledge  of  Counsel — Presumptive  Knowledge, — The  gen- 
eral role,  then,  is  that  if  the  losing  party  knew  of  the  irregularity, 


zb  84  Gal.  639,  24  Pac.  298.  See, 
also,  People  v.  Deegan^  88  Cal.  602, 
26  Pac.  500;  bat  see  dissenting  opin- 
ion. 

^  146  Cal.  317,  80  Pac.  92. 

>  Hallock  T.  Inhabitants  of  Frank- 
lin Co.,  2  Met.  (Mass.)  560;  Fox  v. 
Hazleton,  10  Pick.  275;  Bilej  t. 
Monohaoy  26   Iowa,   507;    People   y. 


Coffman,  24  Cal.  230;  People  ▼.  Hob- 
son,  17  Cal.  424;  De  Leon  v.  Higuera, 
15  Cal.  483;  People  v.  Shem  Ah 
Fook,  64  Cal.  380,  1  Pac.  347;  In  re 
Cahill,  74  Cal.  52,  15  Pac.  364;' 
Monaghan  ▼.  Rolling  Mill  Co.,  81  Cal. 
190,  22  Pac.  590;  People  v.  Beaver, 
83  Cal.  420,  23  Pac.  321 ;  O'Callaghan 
T.  Bode,  84  CaL  489,  24  Pac.  269; 
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and  had  an  opportunity  to  lay  the  matter  before  the  court.  Vat 
failed  to  do  so,  he  will  be  deemed  to  have  waived  all  objections  on 
account  of  it.  And  for  the  purposes  of  the  rule,  the  knowledge 
of  the  counsel  is  the  knowledf-'e  of  the  party.  ThuB  in  Kent  t. 
City  of  Chark'stowQ,*  where  an  irregularity  of  the  jury  was  known 
to  the  counsel  but  not  to  the  client,  the  court  hdd  that  "the  client 
is  bound  by  the  knowledge  of  his  counsel,  with  whom  the  conduct 
of  his  cause  was  lutnisted,"  So  in  Edmondson  v,  Wallace,'  where 
it  was  sho^vn  that  two  of  the  trial  jurors  had  sat  upon  a  previons 
trial  of  the  case,  and  that  tliis  circumstance  was  unknown  to  the 
losing  party,  a  new  trial  was  refused,  the  court  saying:  "If  Ed- 
mondson himself  did  not  know  the  fact  referred  to  in  this  ground, 
it  is  to  be  presumed  that  his  counsel  did.  It  is  to  be  presumed 
that  they,  at  least,  were  present  at  the  mistrial;  and  if  they  were 
80  present  they  must  have  seen  every  member  of  the  juiy  that  made 
the  mistrial.  There  is  no  affidavit  from  them  of  forgetfulness,  or 
other  thing,  to  relieve  the  case  from  this  presumption."  So  in 
Orrok  v.  Commonwealth  Ins.  Co.,"  where  one  of  the  junws  was  a 
stockholder  of  the  defendant,  and  this  circumstance  was  brought 
to  the  knowledge  of  the  junior  counsel  for  the  plaintiff,  bat  no 
objection  was  made  until  after  the  trial  had  been  proceeded  with 
for  some  time,  it  was  held  that  the  irregularity  was  waived.  So 
in  Martin  v.  Tidwell,'  where  before  the  close  of  the  trial  one  of 
the  jurors  said  that  he  had  made  up  his  mind  as  to  the  case,  and 
this  circumstance  wa^  known  to  the  counsel,  who  ch(»e  to  take  hia 
chance  of  a  verdict,  it  was  held  that  the  irregularity  was  waived. 
And  it  is  not  essential  to  the  operation  of  the  role  that  the  party, 
or  his  counsel,  should  have  had  actual  knowledge  of  the  irregnlar- 
ity.  If  they  had  knowledge  of  facts  which  ought  to  have  put  them 
on  inquiry,  they  will  be  presumed  to  have  had  knowledge  of  the 
irregularity  itself.  Thus  in  Fessenden  v.  Sager,*  where  a  new  trial 
was  moved  for  on  the  ground  that  the  [daintiff  had  made  an  un- 


people ».  KrHmer,  IIT  Cal.  647.  49 
Pac.  842;  DoolLa  y.  Omnibus  Co.,  1-10 
Cal.   369,   73   Pae.    JOSO. 

See.  also,  BrnilBlinw  v.  Degenhart, 
15  Mont.  267,  39  Pac.  BO ;  Golden  v. 
Murphy  (Nev.),  103  Pac.  394;  Kinne- 
berg'T.  Kinneberg,  8  N.  D.  311,  79 
N.  W.  337;  Tucker  v.  SbIptu  Flouring 
Mill*  Co.,  13  Or.  28,  7  Pae.  53;  Oa- 
miin  V.  Winlpra.  30  Or.  177.  48  Pnc. 
TSO:  Graoti  t.  City  of  Deadwood,  20 


8.  D.  iK,  107  N.  W.  832;  Ewiiic  t. 
Lnon,  22  S.  D.  95,  115  N.  W.  SST;  la 
re  Jackson  8tr««t,  SealUe,  47  Wuh. 
243,  91  Pro.  970. 

*  2  Graj,  281;  lee,  abo,  JamcBon  t. 
AndroBcoggin  B,  B.  Co.,  52  M«.  41S. 

■  20  G>.  eeo. 

•  21  Pick.  45S,  S2  Am.  De«.  87L 
t  36  Ga.  345. 

■  S3  Me.  631. 
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anthorized  oommtmication  to  fhe  juiy,  Und  had  visited  the  subject 
of  the  action  with  them,  Dsinf  orth,  J.,  deliyering  the  opinion,  said : 
"It  seems  from  the  testimony  that  during  the  progress  of  the 
trial  defendant's  counsel  had  notice  of  some  communication  be- 
tween the  plaintiff  and  some  of  the  jurors.  This  was  sufficient  at 
least  to  have  put  him  upon  inquiry,  and  by  consenting  to  go  on 
with  the  trial  without  objection,  he  consented  to  abide  the  result, 
as  the  authorities  cited  for  plaintiff  abundantly  show."  So  in 
Fox  y.  Hazleton,*  Shaw,  C.  J.,  after  laying  down  the  general  rule 
as  to  knowledge,  said:  ''In  the  present  case  the  evidence  is  quite 
sufficient  to  show  that  if  the  party  was  not  fuUy  apprised  of  the 
partiality  of  the  referee  before  the  hearing,  he  had  ample  notice 
to  put  him  upon  inquiry,  which  would  have  led  to  the  full  knowl- 
edge of  the  fact ;  and  had  the  exception  been  taken  at  the  hearing, 
and  the  referees  had  persisted  in  proceeding,  it  would  have  been 
strong  ground  of  objection  to  the  award.  As  he  was  content  to 
proceed  with  the  knowledge  of  the  fact,  relying  upon  the  strength 
of  his  cause,  or  the  capacity  and  firmness  of  the  other  referees, 
he  most  be  deemed  to  have  waived  his  exceptions."  So  parties 
must  examine  the  jurors  to  see  whether  they  are  qualified ;  and  if 
thej  do  not,  all  disqualifications  are  waived.^^ 

3.  It  is  Pari  of  the  Moving  Party's  Case  to  Show  Want  of  KnotvU 
tdge. — The  moving  party  must  show  affirmatively  that  neither  he 
nor  his  counsel  had  knowledge  of  the  irregularity  in  time  to  avoid 
its  consequences,  and  that  they  were  not  gi^ilty  of  negligence  in 
failing  to  make  proper  inquiry.  Thus  in  Byars  v.  City  of  Vernon,** 
where  a  motion  to  set  aside  the  verdict  was  made  upon  an  affidavit 
showing  a  previous  expression  of  opinion  by  the  juror  as  to  the 
ease,  Scott,  C.  J.,  delivering  the  opinion,  said:  "The  affidavit  .... 
affords  no  ground  for  new  trial.  It  is  not  shown  that  the  juror 
was  subjected  to  any  examination  touching  his  competency  before 
he  was  sworn  to  try  the  cause."  So  in  Jameson  v.  Androscoggin 
B.  R.  Co.,*'  where  a  new  trial  was  moved  for  6n  the  ground  of 
the  disqualification  of  a  juror,  the  showing  was  held  to  be  insuf- 
ficient, and  Appleton,  C.  J.,  delivering  the  opinion,  said:  "It  does 
not  appear  that  at  the  hearing  any  objection  to  the  juryman  on 
accoimt  of  such  interest  was  taken.  For  aught  that  is  shown,  the 
petitioneiB  or  their  counsel  might  have  been  at^are  of  the  exist- 

•  10  Pick.  275,  278.  "  77  lU.  67. 

u  See  section  44,  pott.  12  52  Me.  412. 
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ence  of  the  alleged  interest,  on  account  of  whicli  they  seek  to  set 
aside  the  verdict.  It  is  true  the  motion  filed  denies  knowledge  on 
the  part  of  the  petitioner  of  such  interest;  but  it  omits  to  nega- 
tive such  knowledge  on  the  part  of  his  counsel.  Nor  ia  the  motitm 
verified  by  affidavit,  nor  is  its  truth  established  by  any  proof 
whatever."  So  in  Craig  v.  Elliott,"  where  a  new  trial  was  moved 
for  on  the  ground  that  one  of  the  jurors  had  sat  on  a  former  trial 
of  the  case,  the  showing  was  held  to  be  insufficient,  Owsley,  J., 
saying:  "For  aught  that  appears  upon  the  record,  the  appellant 
may  have  known  the  fact  before  the  latter  jury  was  sworn,  and  if 
so  he  should  have  made  his  objection  to  them  by  challenge;  but 
having  failed  to  do  so,  a  new  trial  for  that  cause  ought  not  to  be 
awarded."  So  in  Bollins  v.  Ames,"  where  a  new  trial  was  moved 
for  on  the  ground  of  the  disqualification  of  a  juror,  the  court,  per 
Woodbury,  J.,  said:  "In  this  case  one  of  the  counsel,  it  appears, 
was  unapprised  of  the  cause  of  challenge  till  the  trial  had  closed. 
But  it  did  not  appear  that  the  other  counsel  or  the  party  himself 
was  ignorant  of  it;  and  consequently  the  motion  for  a  new  trial 
must  be  refused,"  So  in  Cogswell  v.  State,"  where  on  motion 
for  new  trial  it  was  proposed  to  show  that  one  of  the  jurors  was 
asleep  during  a  portion  of  the  trial,  but  it  was  not  proposed  to 
show  that  the  defendant  and  his  counsel  were  unaware  of  the  cir- 
cumstance, the  motion  was  deiiied,  the  court  saying,  with  refer- 
ence to  such  want  of  knowledge :  "This  must  appear  afllrmatively." 
The  case  of  Golden  v.  Murphy '"  offers  a  more  recent  illustra- 
tion of  the  principle  under  consideration,  and  <»ie  in  which  the 
above  expressions  are  specifically  approved.  The  action  was  one 
involving  the  right  to  extract  ores  from  a  certain  locality  claimed 
by  both  parties.  At  the  conclusion  of  the  testimony,  by  agreement, 
the  court  and  jury  were  taken  to  view  the  premises  in  qaestioD, 
and  a  guide  representing  each  party  was  appointed,  for  the  par- 
pose  of  pointing  out  such  places  referred  to  in  the  testimony  as 
the  court  might  direct.  Upon  the  return  from  this  trip  the  case 
was  submitted  to  the  jury,  and  a  verdict  for  plaintifiF  rendered 
Upon  a  motion  for  a  new  trial  the  defendant  charged  irregularity 
of  the  adverse  party  prejudicial  to  his  right  to  a  fair  and  impar- 
ts* The  eoart  also  qnotod  fnelr 
fTom  the  text  in  support  of  lh«  dmi- 
Bion  citing  the  eaae  of  Wood  v.  Honl- 
too,  14S  QO.  317,  80  Pke.  92. 


»  4  Bibb.  272. 

•  3  N.  E.  349,  9  Am.  Deo.  7». 

«  49  G».  103,  100. 
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tia!  triaL  This  irregularity  was  alleged  to  consist  in  many  state- 
ments and  arguments  made  by  plaintiff's  guide,  in  the  course  of 
the  inspection  of  the  locus  in  quo.  At  a  certain  point  in  the  in- 
spection it  was  shown  that  this  guide,  and  a  portion  of  the  jury, 
became  separated  from  the  judge  and  the  remainder  of  the  jury, 
including  defendant's  guide,  but  such  separation  was  not  of  such 
a  character  that  the  latter  was  wholly  unable  to  hear  the  remarks 
of  his  associate,  and  it  was  alleged  that  these  were  argumentative 
and  referred  to  facts  not  in  evidence.  At  another  time,  by  reason 
of  fatigue,  the  judge  became  separated  from  the  jury,  and  while 
so  separated,  other  statements  and  arguments,  similar  in  character 
and  effect,  were  made  by  the  plaintiff's  guide.  There  was  no 
counter-affidavit,  and  these  statements  may  be  taken  as  true,  and 
the  right  of  the  plaintiff  to  have  a  new  trial  for  the  cause  stated 
may  be  said  to  rest  entirely  upon  the  sufficiency  of  the  affidavit, 
and  the  facts  outlined  therein.  Prior  to  the  submission  of  the  case 
to  the  jury,  the  attention  of  the  court  was  not  called  to  the  irreg- 
ularity complained  of,  nor  until  the  motion  was  made.  After  the 
denial  of  the  latter,  counsel  for  defendant  filed  a  supplementary 
affidavit  to  the  effect  that  they  had  not  been  informed  of  the  irreg- 
ularity thus  complained  of  until  after  the  verdict,  and  therefore 
bad  had  no  opportunity  to  'call  the  attention  of  the  court  thereto. 
This  affidavit  was  not  considered  at  the  hearing  of  the  new  trial 
motion,  and  could  not,  of  course,  be  reviewed  on  appeal.  Even  if 
it  were  otherwise,  such  an  affidavit  would,  of  itself,  afford  ample 
ground  for  denying  the  motion,  inasmuch  as  it  is  an  essential  part 
of  the  moving  party's  case,  as  above  stated,  to  show  want  of  knowl- 
edge; whereas  here  is  an  affirmative  showing  of  knowledge, 
together  with  a  further  showing  of  neglect  to  perform  the 
plain  duty  of  directing  the  court's  attention  to  the  irregularity. 
''The  court  does  not  hesitate  to  say  that,  if  the  statements  were 
made  by  Boyle,  as  alleged  in  Murphy's  affidavit,  the  same  was  im- 
proper, as  also  the  drawing  of  the  diagram,  and  it  was  the  duty 
of  the  defendant  Murphy,  upon  the  return  of  the  jury  to  the 
courtroom,  tp  have  called  to  the  attention  of  the  court  the  alleged 
misconduct  of  the  said  Boyle,  in  order  that  the  court  migh!:  have 
an  opportunity  to  have  called  the  same  to  the  attention  of  the  jury, 
and  give  them  the  proper  instructions  in  reference  to  disregarding 
all  such  alleged  statements  or  misconduct,  and,  if  such  statements 
and  misconduct  were  true,  to  have  adjudged  the  said  Boyle  in  con- 
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tempt  of  court.  However,  the  said  defendant  Murphy  evidently 
chose  to  remaia  quiet  and  take  the  chance  of  a  favorable  verdict, 
and  keep  the  misconduct  of  the  said  Boyle  in  reserve." 

To  these  remaiks  of  the  trial  judge  were  added  the  further  sug- 

ition  that  the  statements  of  the  affidavit  that  the  jury  were  in- 
fluenced by  the  misconduct  prejudicially  to  the  defendant  were 
not  supported  by  any  other  affidavits,  and,  moreover,  were  mere 
conclusions;  that  the  statements  alleged  to  have  been  made  by 
Boyle  were  in  conformity  with  his  testimony  as  given  during  the 
trial,  and  "the  parties  failing  to  bring  this  matter  to  the  attention 
of  the  court  before  the  rendering  of  a  verdict,  which  they  had 
ample  opportunity  to  do,  in  the  opinion  of  the  court  it  now  be- 
comes too  late,  and  that  they  have  waived  their  right  to  now  com- 
plain in  reference  to  the  alleged  misconduct  of  the  witness  Boyle." 

And  so  in  other  cases.'* 

4.  Limitations  and  Exceptions  to  the  KitZe.— The  foundation  of 
the  rule  is  as  above  stated,  that  the  consequences  of  the  irregularity 
mifjht  have  been  avoided  had  attention  been  called  to  the  matter 
at  the  proper  time.  It  follows  that  if  the  irregularity  be  such 
that  its  consequences  could  not  have  been  avoided  had  attention 
been  calJed  to  it,  the  rule  does  not  apply.  And  the  rule  suffers 
exception."  Thus  where,  after  the  jury  had  retired,  the  judge 
went  to  their  room  and  communicated  with  them  privately,  it  waa 
held  that  the  practice  was  so  "dangerous  and  improper"  that  the 
failure  to  object  ought  not  to  prevent  a  new  trial."  The  true 
ground  of  not  requiring  a  party  to  object  in  such  a  case  would 
seem  to  be'  that  where  a  judge  deliberately  commits  an  act  which 
could  not  have  been  the  result  of  mere  inadvertence,  there  can  be 
no  use  in  requiring  counsel  to  call  his  attention  to  the  matter,  for 
he  is  already  fully  aware  of  the  fact,  and  must  be  presumed  to 
know  its  impropriety.  Although  counsel  may  in  some  cases  be 
required  to  call  the  attention  of  the  judge  to  matters  of  law.  it  is 
no  part  of  their  duty  to  see  that  he  is  not  deliberately  guilty  of 
irregularities. 

Another  exception  seems  to  obtain  where  the  party  haa  good 
reason  to  suspect  an  irregularity  on  the  part  of  the  jurors,  but 


1*  See  Gibaon  v.  WilliamB,  39  G&. 
660;  State  v.  DhdipIb,  44  N.  H.  383. 
AJbo,  Rinneberg  v.  Kinnpberg,  8  N.  D. 
311,  79  N.  W.  337;  Ben^  i.  Smith, 
2  Okl.  3*5,  35  Pac.  576. 


>»  Taylor  r.  Betiford,  13  Johns. 
4S7;  and  look  at  People  t.  Bickui, 
5  Cal,  2T5,  E77. 
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IB  not  in  a  position  to  establish  it  by  proof,  and  wonld  probably 
incar  the  enmity  of  the  jurors  by  charging  them  with  it.^*  In 
snch  case  it  certainly  wonld  not  be  in  furtherance  of  justice  to 
make  the  want  of  objection  a  ground  for  sustaining  the  verdict, 
ihonld  the  party  after  the  trial  be  in  a  position  to  make  good  hia 
accusation. 

But  the  mere  silence  of  the  opposing  counsel  does  not  prevent 
the  court  from  correcting  the  irregularity,  or  granting  a  new  trial 
on  account  of  the  same,  when  the  substantial  rights  of  the  parties 
are  prejudiced,  even  though  the  losing  party  failed  to  call  atten- 
tion at  the  proper  time  to  the  facts  constituting  such  irregularity.^ 
It  is  the  duty  of  a  trial  court  to  repress  or  rebuke  improper  con- 
duct at  the  trial,  where  such  conduct  points  to  any  kind  of  irreg- 
ularity or  misconduct,  affecting  or  threatening  the  substantial 
rights  of  the  party,  without  being  specially  requested  so  to  do.'^ 

1*  Look  at  May  y.  Ham,  10  Kan.       Pae.  906;   and  see  Klink  y.  People, 
598.  16  Colo.  467,  27  Pac.  1062. 

*•  Cook  Y.  Bond,  14  Colo.  483,  83  *^  See  eases  eited  in  note  20,  iupra. 
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§  28.  The  Term  "IiTeffnlarity  of  the  Court"  InohidM  Iingii- 
laii^  of  Any  Officer  of  the  Ooart. — In  Btrictness  the  term 
"court"  is  synonymous  with  "judicial  tribunal."  In  this  sense 
the  jury  is  as  much  a  part  of  the  court  as  ia  the  judge.  In  conuntm 
usage  among  lawyers  the  word  designates  the  judge.  As  used  in 
the  subdivision  under  consideration,  tbe  word  has  not  yet  received 
judicial  construction.  But  it  is  believed  that  in  said  subdivision 
the  word  is  not  used  in  either'of  the  above  senses,  but  that  it  in- 
cludes the  other  ofBcers  of  the  court  as  well  as  the  judge.  It  can- 
not be  used  in  the  extended  sense  of  judicial  tribunal,  for  that 
would  include  irregularities  of  the  jury,  and  these  are  referred  to 
in  the  subdivision  as  a  separate  class.  And  it  cannot  be  used  to 
designate  the  judge  aloue ;  for  it  is  difficult  to  suppose  that  it  was 
the  intention  of  the  legislature,  while  prohibiting  the  judge  and  the 
jury  and  the  adverse  party  from  committing  irregularities,  to  give 
to  the  sheriff  and  the  clerk  and  the  reporter  full  license  is  thst 


The  teTm  in  clad  ei  irre^aritiea  of  anj  officer  of  court. 

What  is  an  iiregalaTity  of  the  court. 

Tbe  court  lUDBt  be  held  at  the  appointed  time. 

The  court  must  be  held  at  the  appointed  plac«. 

A  judge  muit  not  act  in  a  caee  when  diaqualifled. 

Isauea  of  fact  ehontd  not  be  tried  when  iianei  of  law  remais  nndia- 

posed  of. 
Trial  bj  jury  ebould  not  be  denied  when  the  partiet  are  entitled 

thereto. 
Public  trial  in  criminal  eaaes. 

A  general  verdict  in  a  suit  in  equity  is  irregular. 
Quest  ion  a  of  law  should  be  nUed  on  ai  they  arise. 
The  rulings  of  tho  court  should  not  be  changed  to  the  prejudice  of  a 

party. 
The  judge  ihonld  not  express  any  opinion  concerning  the  character 

of  a  witcBM. 
After  they  have   retired  the  jadge  should   not   hold  commnnieation 

with   them,   except   in   open  court  in  tbe  presence  of  coonaeL 
Neither  the  judge  nor  any  efflcer  should  threaten  the  jury. 
Irregularities  in  reeeiviog  a  verdict. 
Other  irregularities. 


157  iIbbboulaaity  of  thb  ooubt.  §  29 

direction.  It  may  easily  happen  that  a  fair  trial  is  prevented  by 
the  act  of  some  ofBcer  of  the  court  other  than  the  judge.  Thus  if 
the  eleik  should  make  away  with  or  lose  important  documents  in- 
troduced in  evidence  and  intrusted  to  his  keeping,  or  if  the  re- 
porter should  write  in  his  report  statements  that  had  not  been 
testified  to,  and  they  should  be  read  to  the  jury  as  evidence  in  the 
ease,  or  if  the  sheriff  in  charge  of  the  jury  should  induce  them  to 
agree  upon  a  verdict  by  threats  as  was  done  in  Oholston  v»  Ohol- 
ston,^  a  fair  trial  would  be  prevented.  Yet  in  none  of  these  cases 
could  relief  be  had,  unless  as  for  an  ''irregularity  of  the  court." 
It  is  submitted,  therefore,  in  the  absence  of  a  decision  upon  the 
point,  that  the  term  ''court"  as  used  in  the  subdivision  includes 
the  other  officers  of  the  court  as  well  as  the  judge.  Attorneys, 
however,  are  not  of9cers  of  the  court  in  this  sense.  They  are  offi- 
cers only  in  a  qualified  sense,  and  their  irregularities  are  deemed 
to  be  irregularities  of  the  "adverse  party."  Neither  are  jurors 
officers  of  the  court  in  this  sense.  Their  irregularities  are  "irreg- 
ularities of  the  juiy." 

§  29.  What  is  an  Irregularity  of  the  Oourt.— It  was  stated  by 
Crockett,  J.,  delivering  the  opinion  in  Brumagim  v.  Bradshaw,^ 
that  each  subdivision  of  section  193  of  the  old  Practice  Act  (which 
corresponds  to  section  657  of  the  code)  was  intended  to  apply  to  a 
separate  and  distinct  class  of  cases.  And  the  statement  seems,  as 
a  general  proposition,  to  be  correct;'  for  otherwise  there  is  noth- 
ing to  be  gained  by  having  so  many  subdivisions :  one  would  have 
been  sufficient.  Nevertheless,  some  of  the  subdivisions  are  sep- 
arated by  a  very  indistinct  line.  Thus  it  is  difficult  to  say  upon 
what  principle  "irregularities"  of  the  jury  are  to  be  distinguished 
from  "misconduct"  of  the  jury.  Moreover,  many  occurrences 
have  a  double  aspect.  Under  one  aspect  they  may  be  reviewed 
under  one  subdivision,  and  under  another  aspect  under  some  other 
subdivision.  Thus  irregularities  within  the  meaning  of  the  first 
subdivision  may  operate  as  "surprise"  within  the  xneaning  of  the 
fourth.  It  is  therefore  in  many  cases  extremely  difficult  to  say 
what  is  the  determining  feature  which  brings  an  occurrence  within 
the  operation  of  any  particular  subdivision.  The  foregoing  obser- 
vations apply  to  the  class  under  consideration.    It  is  impossible 

1  31  Ga.  625.  2  But  look  at  Da  Brutz  ▼.  Jessup, 

1  39  CaL  24.  54  GaL  118. 
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to  answer  witb  precision  the  question,  what  is  an  irregularity  of 
the  conrt.  But  hy  the  help  of  the  principle  stated  in  Bnimagim 
T.  Bradshaw,  the  question  may  be  answered  negatively.  An  irreg- 
ularity of  the  court  ia  not  an  "error  in  law"  within  ^e  meaning 
of  the  seventh  subdivision.  Errors  in  law  occur  only  where  then 
are  "rulings"  made  at  the  trial  upon  questions  of  law.*  Such 
rulings  can  be  reviewed  only  when  a  formal  exception  is  tahen. 
It  ia  very  certain  that  an  error  in  law  in  admitting  or  rejecting 
evidence,  or  in  giving  or  refusing  instructions,  or  in  granting  or 
denying  a  motion  for  nonsuit,  or  admitting  or  overruling  a  chal- 
lenge for  actual  bias  or  for  cause,"  could  not  be  reviewed  as  an 
irregularity  of  the  court  under  the  first  subdivision.  Nor  doea  the 
term  cover  the  cases  designated  by  the  phrase  "any  order  or  abitse 
of  discretion";  for  the  statute  seems  to  use  the  terms  as  referring 
to  different  classes  of  cases.  Speaking  generally,  by  an  irregu- 
larity of  the  court  is  meant  some  conduct  of  the  court  other  than 
orders  or  rulings.  But  no  accurate  classification  of  things  which 
are  irregular  is  possible.  And  all  that  will  be  attempted  here  is 
to  give  an  enumeration  of  some  of  the  occurrences  which  may  be 
classed  as  irregularities  of  the  court;  and  for  this  purpose  it  is 
not  important  to  observe  the  distinction  between  things  which  are 
80  "irregular"  as  to  be  absolutely  void  and  things  which  are  void- 
able only.  For  although  it  is  true  that  a  deciaion  which  is  abso- 
lutely void  may  be  expunged  from  the  records  at  any  time,  the 
machinery  of  a  motion  for  new  trial  on  aflldavits  could  be  used 
for  that  purpose. 

In  a  late  case  the  aupreme  court  undertook  to  define  an  irregu- 
larity as  distinguished  from  an  error  of  law,  in  the  following 
language: 

"As  ordinarily  understood,  an  error  of  law  is  committed  when 
the  coiirt,  either  upon  motion  of  one  of  the  parties,  or  upon  its  own 
motion,  makes  some  erroneous  order  or  ruling  on  some  question  of 
law  which  is  properly  before  it  and  within  its  jurisdiction  to  make. 
Here,  however,  the  court  was  not  called  upon  to  rule  or  make  an 
order  upon  any  question  of  law,  but  the  judge  interrupted  counsd 

«  See  gection  100,  pott. 

u  la  Silcoz  V.  haog,  7S  Cal.  118, 
SO  Pac.  ^97,  it  was  held  tbat  niliaga 
0*  Ihe  court  while  impaneling  the  jury 
were,  if  erroneoui,  not  irregular!  ties, 
but  errors  of  law  occurring  at  the 
tri&L 


Id  Emeria  t.  AlTarsdo,  M  CaL  SZ9, 
2  Fac.  413,  it  nag  said  that  an  ap- 
pearance far  a  minor  defendant  bj  a 
guardian  ad  litem  without  autborit? 
of  an  order  of  the  court,  waj  as  a* 
regularity  under  Out  leetioiL 
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and  imdertook  to  and  did  in  a  very  irregular  way  control  the  con- 
duct of  the  case  on  the  side  of  the  defendant.  The  trial  judge 
virtually  threatened  to  prejudge  the  testimony  of  the  defendant  as 
a  witness,  and  intimated  that  unless  the  daughter  was  withdrawn 
as  a  witness  he  would  regard  the  fact  of  her  having  contradicted 
the  mother  in  the  father's  interest  as  a  matter  seriously  discredit- 
ing the  latter 's  testimony."^ 

In  a  still  later  case,  Angellotti,  J.,  thus  defined  the  term  irregvr 
lariiy  as  used  in  the  section  under  consideration : 

''The  language  of  the  statute  is  sufficiently  broad  to  include  any 
departure  by  the  court  from  the  due  and  orderly  method  of  dispo- 
sition of  an  action  by  which  the  substantial  rights  of  a  party  have 
been  materially  affected,  where  such  departure  is  not  evidenced  by 
a  ruling  or  order  that  may  be  made  the  subject  of  an  exception."' 

In  the  same  case  it  was  suggested  that  ''personal  misconduct" 
might  be  such  an  irregularity ;  as  where  it  is  made  to  appear  that 
a  judge  has  received  a  bribe,  or  is  guilty  of  favoritism  toward  one 
of  the  parties ;  or  where  the  use  of  intoxicants  has  rendered  him 
incapable  of  properly  exercising  his  judgment.  At  the  same  time 
it  was  "freely  conceded  that  the  'personal  habits,  conduct,  deport- 
ment, or  statements  of  the  judge,'  having  no  relation  to  or  effect 
upon  the  disposition  of  the  cause,  are  not  the  proper  subject  of  com- 
plaint upon  a  motion  for  a  new  trial.  The  question  always  is  as 
to  whether  the  acts  were  of  such  a  nature,  and  done  under  such 
circumstances,  as  to  afford  reasonable  grounds  for  the  conclusion 
that  by  reason  thereof  the  defeated  party  has  not  had  a  fair  and 
impartial  trial" 

In  the  case  of  Hopkins  y.  Kitts,*  it  was  held  that  erroneous  re- 
marks of  a  judge  during  the  trial  constituted  an  irregularity,  and 
not  an  error  of  law. 


*  Piatt  T.  Pratt,  141  Cal.  247,  74 
Pac  742. 

»  Gay  ▼.  Torrance,  145  Cal.  144,  78 
Pae.  540.  And  see  Woods  v.  Jensen, 
130  Cal.  200,  62  Pae.  473,  where  the 
court  say:  "It  is  quite  eyident  that 
this  ground  for  a  new  trial  is  in- 
tended to  refer  to  matters  which  an 
appellant  cannot  fully  present  by  ex- 
ceptions taken  during  the  progress  of 


the  trial,  and  which  therefore  must 
appear  by  affidavit." 

See,  &lso,  Seehom  ▼.  Big  Meadows 
ft  B.  W.  B.  Co.,  60  Cal.  240,  where 
the  court,  in  response  to  a  contention 
that  an  abuse  of  discretion  was  an 
irregularity,  held  otherwise  on  the 
ground  that  it  could  be  presented  by 
bill  of  exceptions. 

•  37  Mont.  26,  94  Pae.  201. 


';  ill  I 

■■■  i 
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I  30.    The  Court  miirt  be  Held  at  the  Appdntad  Tfane. 

1.  Proceedings  Out  of  Term  Time. — The  early  cases  were  to  the 
effect  that  a  judgnient  could  only  be  entered  in  term,'  and  that  if 
entered  in  vacation  it  was  void,  and  could  be  attacked  coUateraJty.* 
These  cases,  however,  ignored  the  express  provisions  of  the  statute,* 
and  were  afterward  overruled;  and  it  became  well  settled  that 
findings  could  be  filed,  and  a  judgment  thereon  entered  in  or  out 
of  term  time.*  Nevertheless  it  was  irregular  to.  try  a  cause  in 
vacation  unless  by  consent  of  the  parties.  In  the  case  of  Bates  v. 
Gage,*  where  the  trial  was  had  and  the  decision  made  and  the 
judgment  entered  out  of  term,  it  was  held  that  the  proceedings 
were  absolutely  void,  notwithstanding  the  written  consent  of  the 
parties.  It  would  seem,  however,  that  the  decision  in  this  ease, 
in  so  far  as  it  is  to  the  effect  that  the  matter  could  not  be  cured 
by  consent,  was  erroneous.  At  all  events  it  would  not  hold  under 
the  system  of  express  findings,  for  under  that  system  the  filing  of 
the  findings  is  the  decision  of  the  cause ;'  and  it  has  long  been  set- 
tled that  the  findings  may  be  filed  and  the  judgment  entered 
thereon  in  vacation.'  And  the  entire  absence  of  a  trial  does  not 
render  void  a  decision  and  judgment  which  are  otherwise  regular. 
In  the  langua^  of  Wallace,  C.  J.,  in  Ex  parte  Bennett:*  "Had 
the  court  itself  rendered  the  judgment  in  question  in  open  session 
at  a  regular  term,  without  trial,  without  proof,  and  even  without 
submission  of  the  cause  for  decision,  such  judgment,  however  erro- 
neous, would  not  be  held  void  upon  a  mere  collateral  attack.  To 
maintain  that  it  would,  would  be  to  ignore  the  obvious  distinction 
between  a  total  want  of  authority  upon  the  one  hand,  and  the 
erroneous  exercise  of  conceded  authority  upon  the  other."  The 
general  principle  here  stated  that  the  absence  of  a  trial  does  not 

note  4,  M«tion  16,  ante,  u  to  Tuiona 
■tatutoTj  pTovisions  as  to  entir  of 
jndgmeat. 

*  McMilUn  r.  Kehards,  IS  CaL 
467;  Hutebinson  v.  Boun,  13  CaL  50; 
People  V.  Jones,  20  Cal.  SO;  Ex  parte 
Bennett,  44  Cal.  84. 

«  40  Cal   1S3. 

*  See  section  24S,  pott,  and  Bota  7 
to  lection  243,   pott. 

T  People  V.  Jonce,  SO  CaL  SO;  and 
■ee  eases  cited  in  note  4  abOTe. 

■  44  Cal.  84;  and  look  at  City  of 
Sao  Jose  r.  Bbaw,  45  Cal.  ITS. 


I  Smith  T.  ChichesteT,  1  Cal.  409; 
Coffinbeny  v.  Horrill,  S  Cal.  493; 
Peabod?  v.  Pbelps,  7  Cal.  S3 ;  Domin- 
gaee  r.  Domingnes,  4  Cal.  18S.  As  to 
special  terms,  see  Norwood  t.  Ken- 
fleld,  34  Cal.  329;  People  v.  Bilej,  16 
Cal.  186;  Keller  v.  Chapman,  34  CaL 
635. 

»  Wicks  T.  Ludwig,  9  Cal.  173. 

■  Section  144  of  the  act  of  1851 
provides,  that  "a  judgnient  is  the  final 
determination  of  the  rights  of  the 
parties  in  the  action  or  proceeding, 
and  may  bt  entered  in  term  or  tuoo- 
tion,"    Lava    of    IBSl,    p.    TS.    Set 
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Tender  void  a  judgment  and  decision  wMcli  are  otherwifle  regular 
is  imdoubtedly  correct ;  and  as  above  stated,  it  ia  perfectly  regular 
to  file  the  findings  (i.  e.,  to  decide  tbe  canse)  and  enter  judgment 
thereon  in  vacation.  Nov  if  the  cause  can  be  decided,  and  the 
jndgment  thereon  can  be  entered  in  vacation,  and  tbe  want  of  a 
trial  does  not  go  to  the  extent  of  rendering  the  decision  and  judg- 
ment void,  what  is  tbe  step  which  ought  to  have  taken  place  in 
term,  failing  which  the  entire  proceedings  are  voidt  For  the 
foregoing  reasons  it  ia  believed  that  the  case  of  Bates  v.  Oage,  so 
far  as  it  holds  that  the  consent  of  the  parties  did  not  cure  the 
objection  that  the  proceedings  were  not  in  term,  was  erroneous. 
But  BO  far  as  it  holds  that  it  is  irregular  to  try  a  cause  out  of 
term,  the  decision  is  undoubtedly  correct.* 

In  the  states  of  California  and  Washington,  by  constitational 
and  statutory  provisions  couched  in  almost  identical  phraseology, 
terms  of  court  have  been  abolished."  In  the  first-named  state,  the 
Constitution  of  1879  provides,  with  reference  to  the  superior  conrta, 
that  "they  shall  be  always  open  (legal  holidays  and  nonjudicial 


•  See,  also.  People  t.  Ah  Ying,  42 

CsLia. 

ta  Ai  to  terms  of  court  in  otber 
jnrisdiFtioDa,  see  seetian  1227,  Be- 
TitPd  StstDtes  of  Arizona  (lectioa  16, 
CoDrti);  section  435,  Mills'  Anno- 
Uted  Code  of  Colorado;  aectioo  3831, 
BetHaed  Codes  of  Idaho;  aectiou  6272 
It  leq.,  Reviaed  Codea  of  Mootaiw; 
(eettoM  2321,  2522,  Cutting's  Com- 
piled I^Hi  of  Nevada  (but  aee  sec- 
tion 2521);  section  SOS  et  aeq.,  Com- 
piled Lairs  of  New  Mexico;  aections 
MO.  442,  469  et  aeq.,  Rensed  Codes 
of  North  Dakota  (PoliUeal  Code) ; 
sMtioM  1981,  1988,  and  2007,  Com- 
piled Lbwi  of  Oklahoma ;  sectiona 
fi02,  925,  2803  et  aeq.,  Lord'a  Oregon 
Uwi;  sections  22,  33,  and  34,  Code  of 
Civil  Procedure,  and  seetJon  15,  Pro- 
bate Code  of  South  Dakota;  sections 
658  and  ST2  et  seq..  Compiled  Lana  of 
Ctah;  lection  90S  et  seq.,  Compiled 
Statates  of  Wyoming. 

In  Norton  v.  Atchiaon  T.  ft  8.  P. 
Co.,  97  Cal.  388,  33  Am.  St.  Bep. 
19g,  30  Pac.  SS5,  32  Pae,  452,  it  was 
ipMiHcallj  held  that  terms  of  court 
did  not  eiist.  In  Skagit  Railway  * 
Lbr.  Co.  ■».  Cole,  1  Wash.  330,  26  Pae. 
S35,  in  response  to  a  contention  that 

»sw  Trial— 11 


the  cause  had  not  been  filed  in  time 
under  section  480  of  the  code  requir- 
ing appeals  to  be  tiled  fifteen  dajs  be- 
fore the  first  day  of  the  term  (see 
Haaa  v.  Qaddis,  1  Wash.  S9,  23  Pae. 
1010),  the  supreme  court,  basing  ita 
eonclusion  upon  pravisiona  of  the  Con- 
stitution identical  with  tbe  California 
proviflions  referred  to  in  tba  text,  held 
that  there  were  no  longer  terms  of 
court  in  the  former  sense,  and  the 
time  for  filing  appeals  muat  be  gov- 
erned by  rules  of  the  court. 

See,  also,  as  to  superior  courts,  Ed- 
wards T.  Territory,  1  Wash.  Ter.  195, 
where  it  was  held  that  the  court  was 
always  open  for  the  purpose  of  a 
cause  submitted  to  a  jury. 

Also  Kruti  V.  Batts,  IS  Wash.  460, 
51  Pac.  1054,  where  it  was  held  that 
while  terms  of  court  were  no  longer 
in  existence,  a  praviaion  of  the  code 
(section  508,  Code  of  Civil  Proce- 
dure), providing  for  confirmation  of 
sales  of  real  estate  "at  the  term  next 
following,"  etc.,  was  not,  for  that 
reaaoa,  nugatory,  for  the  word  "term" 
was  said  to  be  there  used  in  the  sense 
of  session,  which  existed. 

In  Bute  V.  McHatton,  Itf  Mont. 
370,  25  Pac.  1046,  construing  Kction 
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days  excepted).""  The  same  language  ia  embodied  in  the  Code 
of  Civil  Procedure,"  which  further  provides,  that  " adjouTDments 
from  day  to  day,  or  from  time  to  time,  are  to  be  construed  as  re- 
cesses in  the  session,  and  shall  not  prevent  the  court  from  sitting 
at  any  time.""  Section  133  of  the  same  code  provides  that  "courts 
of  justice  may  be  held  and  judicial  business  transacted  on  any 
day,  except  as  provided  in  the  nest  section."  This  section  remains 
unchanged  siuce  it  was  amended  in  1880  **  to  conform  to  the  con- 
stitutional prohibition  of  article  6,  section  5,  of  the  Constitution  of 
1879,  above  quoted.  Section  134,  "the  next  section,"  however,  has 
imdergone  constant  change  since  1880."  It  was  not  until  1893 
that  the  proviso  as  to  the  supLnor  courts  always  being  open  for 
business  waa  added,  thirteen  years  after  the  adoption  of  the  amend- 
ment of  1880,  whereby  the  seetion  was  rendered  consistent  with 
the  recently  adopted  Constitution ;  and  it  was  fourteen  years  after- 
ward striciteo  out.  In  the  course  of  more  than  a  quarter  of  a 
century  of  patching  it  is  not  surpnsing  that  the  imperfections  and 
self-contradictions  of  the  section  should  have  oltlmately  become 
80  glariny:  "as  to  call  loudly  for  a  thorough  revision,"  and  this 
it  received  in  1907.'*     The  section  is  now  as  follows: 

Code  of  CiTi)  Procedare  of  Cmlifomik; 
section  4,  B«m.  ft  B«L  Code  of  Wut- 
ingtoD. 

i»  Section  74,  Code  of  Ciri]  Proee- 
dare  of  California;  Bection  26,  Bern. 
&  Bftl.  Code  of  Washington.  As  to 
Hopreme  court.  Me  section  48,  Cali- 
fomia  Code  of  Ci»U  Procedure;  sm- 
"    1  5,  Bern,  ft  Bat.  Code  of  Wastdng- 


17,  article  8,  Constitution  of  thnt 
state,  in  connection  witb  a  proposi- 
tion that  H  judgment  might  be  va- 
cated, as  being  witbin  the  term  of 
court,  Chief  Justice  Blake  said,  for 
the  court,  "that  a  district  court  irith- 
out  terms  is  a  legal  impossibilit;,  and 
tbaC  the  Constitution  aud  statutca 
recognized  aod  sanctioned  that  propo- 
sition" ;  but  in  the  subsequent  case 
of  Whitbec-k  V.  Montana  Cent.  E.  Co., 
21  Mont.  102,  52  Pae.  1098,  follow- 
ing tbe  California  decisions  of  In  re 
Gannon,  69  Cal.  541,  11  Pac.  S40,  and 
otbcrs  to  the  same  effect,  held  Ih.il 
"it  is  very  plain  to  us  that  under  the 
present  statutes  there  is  no  term  of 
I'ourt  in  anj  judicial  district  of  tbe 
state  where  a,  single  count;  is  »,  dis- 
trict by  itself.  Such  district  courts 
■re  in  recess  when  not  actually  en- 
gaged in  buainpSB,  and  they  are  in  ses- 
sion when  in  fact  holding  court  at  the 
coimtT  seat  and  engaged  in  business." 

10  Article  6,  sections  (<"iilifornia) ; 
article  4,  section  2   (Washington). 

11  Section  73,  Code  of  Civil  Procc- 
durs  of  California;  section  18,  Rem. 
ft  Bsl.  Code  of  Wa^-hington.  As  tn 
the   suprema    court,    see     section    47, 


"  Statutes  of  1880,  p.  37. 

>4  See  Statutes  of  1880,  p.  38; 
Statute*  of  1889,  p.  46;  Statutes  of 
1S93,  p.  186;  Statutea  of  1807,  p.  15; 
and  Statutes  of  1907,  p.  681. 

"  Statutes  of  1907,  p.  681.  See. 
also,  sections  1274  and  2711,  Bevited 
Statutes  of  Ariiona ;  sections  413 
and  416,  Mills'  Annotated  Code  of 
Colorado;  section  3866,  Revised  CodM 
of  Idaho;  section  8296,  Revised  Codei 
of  Montana;  section  2550.  CultisK'' 
Compiled  Laws  of  Nevada;  secIiDS 
6750,  Revised  Codes  of  North  DakoU; 
section  971,  Iiord's  Oregon  Laws;  »ec- 
tiong  700  and  701,  Compiled  I^wt  of 
Utah ;  section  64,  Ren.  ft  Bal.  Cods 
(section  4712,  Bal.  Code)  of  Wsjb- 
ington.  And  see  In  re  Smith,  152  CiL 
SG6,  63  Fae.  191. 
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"134.  No  court,  other  than  the  supreme  court,  must  be  open 
for  the  transaction  of  judicial  business  on  any  of  the  holidays  men- 
tioned in  section  ten,  except  for  the  following  purposes : 

"1.  To  ^ve,  upon  their  request,  instructions  to  jury  when  de- 
hberatiDg  upon  their  verdict; 

"2.  To  receive  a  verdict  or  discharge  a  jury; 

"3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crim- 
inal action,  or  in  a  proceeding  of  a  criminal  nature. 

"Injunctions  and  writs  of  prohibition  may  be  issued  and  served 
on  any  day." 

This  section  has  been  construed  as  a  qualification  of  section 
133,"  and  the  two,  together  with  the  various  other  provisions  of 
the  code  relative  to  the  transaction  of  business  on  holidays  and 
Simdays.  comprise  the  legislative  expression  as  to  such  matters 
wilhin  the  limitations  of  the  constitution. 

The  constitutional  provision  that  superior  courts  "shall  be  al- 
ways open  (legal  holidays  and  nonjudicial  daj's  excepted)"  has 
been  construed,  not  as  a  limitation  upon  the  courts,  but  as  a  prohi- 
bition upon  the  legislature  against  the  enactment  of  laws  estab- 
lishing terms  of  courts,  during  which  only  judicial  business  could 
be  transacted.  In  other  words,  the  Constitution  does  not  pro- 
hibit, in  terms,  the  transaction  of  judicial  business  on  holidays, 
but  leaves  the  legislature  at  liberty  to  allow  or  disallow  such 
transaction  of  all  or  any  class  of  judicial  business  on  legal  holi- 
days." To  hold  otherwise  would,  in  effect,  concede  to  the  legis- 
lative branch  of  the  government  the  right  to  say  when  and  for  how 
loog  courts  might  be  open  for  the  transaction  of  judicial  business, 
and  this,  in  turn,  would  be  to  concede  to  the  legislature  the  power 
to  discontinue  the  holding  of  courts  in  any  event.  Such  con- 
struction would  be  obnoxious  to  the  independent  character  of  the 
judicial  branch  of  the  government,  and  cannot,  of  course,  be 
entertained  or  tolerated  for  a  moment.  But  even  if  this  were 
not  BO.  the  construction  would  be  the  same  under  rules  of  logic 
and  good  reason.'* 

In  recognition  of  this  constitutional  limitation,  and  of  the  con- 
stitutional exception  as  to  injunctions  and  writs  of  prohibition, 
the  legislature  has  thus  prescribed  (in  section  13-1,  Code  of  Civil 


"•  S«     Rectamation     Distriet     v, 

Eamilton,  113  Cal.  603.  44  Pae.  1074. 

"  See  People  v.  So'.o,  65  Cal.  621, 


4  Pac.   664;    Id   ra   Smith,   152   Cal. 
566.  93  Pac.  191. 

la  In    ra   Smith,   152   Cul.   566,   B5 
Pac.  191, 
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Procedure)  wh&t  judicial  busioess  may  be  transacted  on  "legal 
holidays  and  nonjudicial  days,"  and  has  attempted  no  further 
restriction  upon  the  courts,  as  to  the  days  upon  which  they  might 
be  open  for  the  transaction  of  public  business,  beyond  the  pro- 
visions of  the  general  laws  as  to  such  holidays  and  nonjudicial 
days.  Courts  cannot  be  open  for  any  porpose  other  than  those 
there  outlined,  and  any  judicial  act  not  included  in  the  exceptions 
specified  done  or  attempted  on  a  legal  holiday  or  nonjudicial  day 
i>  Toid.  Proceedings  on  other  days,  however  irregular,  are  not 
void. 

Sunday  was  always,  at  common  law,  dies  non  jitridicus,  and 
judicial  acts  done  on  that  day  were  void.  But  except  as  to  such 
acts  the.  common  law  makes  no  distinction  between  Sonday  and 
any  other  day.  Thus  in  IfocKetly's  Case,  5  Coke,  120,  part  9. 
folio  66a,  it  was  said  that  the  rule  is  that  no  judicial  act  ought 
to  be  done  on  that  day  (Sunday),  but  ministerial  acts  may  be 
lawfully  executed,  "for  otherwise  peradventure  they  can  never 
be  executed,  and  God  permits  things  of  necessity  to  be  done  on 
that  day,  and  Christ  says,  in  his  gospel,  Bonum  est  benefacere  in 
sabatko."  Sunday  was  and  is  the  "nonjudicial"  day  of  the  com- 
mon law.  To  this  day  statutory  enactment  has  added  a  large 
number  of  others,  called  "holidays,"  and  invested  such  days  with 
the  judicial  character  of  the  common-law  Sunday,  and  the  courts 
have  uniformly  maintained  as  to  such  days  the  distinction  be- 
tween a  judicial  and  a  ministerial  act." 


>»  Beclamation  DUt.  v.  Hamilton, 
112  Cal.  611,  a  Pae.  1074;  HeiaBiL 
r.  Smith,  I3S  Cal.  216,  71  Pac.  180; 
People  V.  Loyalton,  147  Cal.  774,  &2 
Pac.  620;  People  v.  Heacock,  10  Cal, 
App.  450,  102  Pac.  543.  See,  also. 
State  V.  Straub,  16  Wash.  Ill,  47 
Pac.  227,  where  it  was  held  that  sec- 
tion 6,  article  4,  ol  the  Constitution, 
applied  onlj  to  judicial  and  not  to 
miniBterial  acts,  and  hence  that  a  ver- 
dict WBH  not  void  because  received  and 
recorded  on  Sundaj.  The  principle 
involved  was  thus  eipresaed: 

"The  next  error  assigned  is  that 
the  verdict  and  sentence  are  void  be- 
cause the  verdict  was  received  and 
recorded  on  a  nonjudicial  day,  vie., 
Sunday.  It  is  admitted  by  the  appel- 
lant that  the  weight-  of  authority  is 
to  the  effect  that  the  receiving  of  * 


Terdict  is  not  K  judicial,  but  merely 
a  ministerial,  act,  which  may  be  dniw 
on  a  nonjudicial  day.  It  ia  also  con- 
ceded that  we  have  a  statute  in  Chii 
state  expressly  aiiiboriziag  conrti  to 
receive  verdicts  on  nonjudicial  days. 
But  it  is  contended  that  leetioD  t 
of  article  4  of  the  Conatitutioa, 
which  prescribe!  the  jurisdietioa  of 
the  superior  ooorts,  and  especially 
that  portion  of  the  section  which  pro- 
vides that  'they  (such  eoarti)  ibsll 
always  be  open  except  on  nonjudicial 
days,'  and  that  'injunctions  and  vriu 
of  prohibition  and  hofieoi  corjHi$  may 
be  issued  and  served  on  legal  holidiyt 
and  nonjudicial  days,'  excludes  tba 
idea  that  anything  eise  can  be  doiB 
by  the  court  on  nonjudicial  days;  sod 
that  the  court  caonot  be  open  on  non- 
judicial  daya   exeopt  ia  mattait  of 
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Section  10  of  the  Code  of  Civil  Procedure  provides,  among  other 
things,  that  holidasfB,  within  the  meaning  of  the  code,  are  ".  .  .  . 
and  ereiy  day  appoioted  by  the  President  of  the  United  States, 
or  by  the  governor  of  this  state  aa  a  public  fast,  thanksi^iving  or 
holiday,"  etc.  The  question  whether  the  legislature  may  em- 
power Uie  governor  of  the  state  or  the  President,  to  establish 
a  holiday  by  mere  proclamation,  has  not  been  decided  by  our 
conrts.    Such  power  is  held  to  be  in  doubt.'** 

The  same  section  contains  a  provision  establishing  "evpTy 
Saturday  from  twelve  o'clock  noon  to  twelve  o'clock  midnight," 
aa  a  holiday.  The  district  court  of  appeals  of  the  third  district, 
without  construing  the  effect  of  thia  provision  upon  the  prog- 
ress of  criminal  trials,  suggested  in  a  recent  case  that  it  would 
be  safer  to  treat  Saturday  afternoon  as  a  holiday  until  the  ques- 
tion shall  have  been  determined."' 

Bee,  alio,  Stale  v.  California  Mln. 
Co.,  13  Nev.  203,  where  it  waa  held 
tb&t  tbe  execTitinu  of  an  undtrtakiDg 
on  appeal  on  Sunihiy  was  valid.  The 
provisiont  of  t)jc  Ni^vada  statute  {Bee 
note  15,  rupTa).  uiitliorizing  the  court 
to  receive  a  Terdict  and  discharge  the 
jury,  waa  heM,  in  State  t.  Rover,  13 
Nev.  17,  to  e^zTj  witb  it  tbe  authority 
to  have  the  verdict  recorded,  and  to 
make  sueh  otbe-r  orders  as  are  ueaea- 
aary  to  cany  the  authority  i: 


injnnetion,    prohibition,    and    Jutbetu 

eorpiu.  We  do  Dot  think  that  the 
const  itotional  provision  ii  sasceptible 
of  this  eanatmetion;  but  think,  aa 
(onteoded  by  the  respondent,  that  the 
praviaion  that  courts  ahall  always  be 
open,  except  on  nonjudicial  daja  in 
aawiae  afteeta  tbe  rule,  which  would 
obtain  in  the  absence  of  any  such 
provisioa,  tbat  they  could  properly  be  ' 
open  on  saeh  days  for  tbe  peitorm- 
ance  of  nonjudicial  acts,  such  aa  the 
reception  of  verdict*.  The  object  of 
the  Constitntion  undoubtedly  was  not 
to  affect  the  law  which  already  ex- 
isted in  Telation  to  the  disability  of 
courts  to  transact  business  on  dod- 
judieial  days,  but  to  make  k  provision 
tliat  the  courts  should  always  be  open 
lor   buiinesa    except    on     nonjudicial 

Sea  also.  State  t,  Lewis,  31 
Wuh.  GIS,  72  Pnc.  121,  where  it  was 
beii  that  the  court  might  discharge 
a  jury  in  a  criminal  case  on  a  holiday. 
But  see  Ex  parte  Tiee,  32  Or.  179,  48 
Pac.  1038,  where  it  was  held  that  the 
court  could  not  discharge  a  jury  on 
Sunday  in  consequence  of  their  failure 
to  agree,  aor  could  the  defendant  con- 
FcnL  Tlie  discharge  in  such  a  case  on 
Sunday  wa«  held  to  ba  a  bar  to  fur- 
tJier  proceedings.  See,  also,  to  same 
effect,  State  v.  Turpin,  S4  Or.  367, 
103  Pac.  438. 


The  Nevada  stauite  provides  also  for 
the  issuance  of  a  nrit  of  attachment, 
in  addition  to  injunctioi 
irohibitiOD,  Itdbeai  corput,  etc.,  and 


of 


Et"  EiliPtt,''T4  'n'b^ 
that  suit  inight  be  coTniuenced 
and  the  writ  9Pr\ed  on  Suniiay  when 
the  required  alTubvit:  is  made. 

See,  also,  Gler..i.>nning  v.  M.-Nutt,  1 
Idaho,  592,  HaMi..--  v.  Stiles,  8  Idaho, 
2E0,  67  Pae.  9i;i.  ami  State  v.  Gilbert, 
«  Idaho,  346,  i^;*  Pac.  62,  as  to  the 
doing  of  minisltrial  acta  on  Sunday 
and  nonjudicial   liiivs. 

iM  Bee  In  re  Bmitb,  152  Cal.  56Q, 
93  Pac.  191. 

21  People  V.  Iliiicdck,  10  Cal.  App. 
450,  102  Pac.  r.t'.i.  It  is  to  be  noted 
that  the  Satunli.^  half-holiday  smead- 
ment  to  sectiuti  !'>,  here  referred  to, 
specifically  e. 
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The  BQpreme  court  in  a  recent  ease  held  the  ameDdment  of 
1907  to  section.  135,  Code  of  Civil  Procedure,  which  provides 
that  the  courts  shall  be  open  for  the  transaction  of  all  judicial 
business  notwithstanding  the  special  holidays  established  by  the 
governor,  "except  the  trial  of  aa  action  or  the  rendition  of  a 
judgment  based  upon  a  contract,  espressed  or  implied,  for  the 
direct  payment  of  money,"  unconstitutional,  is  conferring  a 
special  privil^e  upon  a  class,  not  founded  upon  constitutional, 
rational  or  legal  distinctions.** 

2.  Proceedings  at  Irregular  Times. — Although  under  the  law  aa 
it  stands  at  present  there  are  no  terms  in  the  old  sense,  yet  there 
are  some  restrictions  upon  the  courts.  Section  73  of  the  code,  as 
amended  in  1880,  provides  that  the  superior  courts  "shall  hold 
regular  sessions  commencing  on  the  first  Mondays  of  January, 
April,  July,  and  October,  and  special  sessions  at  such  other  times 
as  may  be  prescribed  by  the  judge  or  judges  thereof;  provided. 
that  in  the  city  and  county  of  San  Francisco  the  presiding  jndge 
shall  prescribe  the  times  of  holding  such  special  sesisons."  This 
section  does  not  provide  how  long  the  regular  session  shall  con- 
tinue, and  therefore  the  judge  may  hold  such  "special  sessions" 
as  he  pleases.  But  it  would,  undoubtedly,  be  irregular  to  exer- 
cise this  power  in  such  a  way  as  to  mislead  litigants  and  their 
counsel,  and  practically  to  deprive  them  of  an  opportunity  to  be 
heard.  If,  for  example,  a  judge  should  adjourn  bis  court  for  the 
session,  and  then  undertake  to  hold  a  special  session,  without  asy 
notice  thereof,  and  without  any  knowledge  by  the  parties  or  their 
counsel  as  to  his  proceedings,  there  can  be  no  question  but  that 
a  new  trial  ought  to  be  granted  for  irregularity  of  the  court. 
So  if  a  particular  case  should  be  adjourned  for  the  session, 
although  the  court  could  set  aside  the  order  upon  reasonable 
notice  to  the  parties,  it  ought  not  to  do  so  without  such  notice; 
and  if  it  should  do  so,  its  judgment  would  undoubtedly  be  ir- 
regular and  subject  to  be  set  aside  upon  a  proper  motion.  Such 
notice  would  have  to  be  given  of  the  change  of  pirogram  as,  under 
all  the  circumstances  of  the  case,  is  reasonable. 

§  31.    The  Court  must  be  Held  at  tiie  ApiH^t«d  Place. 
1.  A  Superior  Court  must  be  Held  at  Some  Place  WitKin  Hi 
County. — It  was  provided  by  the  old  Constitution  that  the  state 

u  DiepeiibiMk  t.  Superior  Court,  153  C»I.  597,  »5  Pae.  1121. 
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ihoold  be  divided  into  districts,  "in  each  of  which  there  shall  biJ 
&  district  court."'  And  the  statute  provided  that  "there  must 
be  a  district  court  held  in  each  of  the  judicial  districts.'"  In 
view  of  these  provisions,  a  district  court  could  not  be  held  outside 
of  its  district.  And  although  one  district  judge  could  in  certain 
cases  bold  court  for  another,  he  could  not  hold  a  court  for  that  dis- 
trict while  its  own  judge  was  holding  court  there."  And  the  dis- 
triet  court  for  one  county  of  a  district  was  a  different  tribunal 
from  the  district  court  of  another  county  of  the  same  district.* 

The  Constitution  of  1879  provides  that  "there  shall  be  in  each 
of  the  organized  counties  or  cities  and  counties  of  the  state  a 
superior  court,"'  etc.,  and  the  same  provision  is  in  the  code.*  In 
view  of  this  provision  the  judge  of  a  superior  court  could  not  hold 
his  court  outside  of  the  county,  although  he  can  in  certain  cases 
hold  court  for  the  judge  of  a  county  other  than  his  own,' 

What  is  said  above  applies  to  California,  but  similar  provisions 
are  to  be  found  in  the  constitutions  and  statutes  of  most  of  the 
other  states. 

2.  The  Court  must  be  Held  at  Some  Fixed  Place  Within  the 
Counlif. — A  suitable  courtroom  must  be  provided  by  the  super- 
visore  of  the  county.  If  they  neglect  to  do  so,  the  judge  may 
direct  his  sheriff  to  provide  one.  In  this  regard  the  Code  of 
Civil  Procedure  contains  the  following  provision: 

"See.  144,  If  suitable  rooms  for  holding  the  superior  courts 
and  the  chambers  of  the  judges  of  said  courts  are  not  provided 
ill  iay  county  by  the  supervisors  thereof,  together  with  the  at- 
tendants, furniture,  fuel,  lights  and  stationery,  sufficient  for  the 
transaction  of  business,  the  courts,  or  the  judge  or  judges  thereof, 
may  direct  the  sheriff  of  the  county  to  provide  sufh  rooms,  at- 
tendants, furniture,  fuel,  lights  and  stationery;  and  the  expenses 
incurred,  certified  by  the  judge  or  judges  to  be  correct,  are  a 
charge  against  the  county  treasury,  and  must  be  paid  out  of  the 
general  fund  thereof,"  " 


Artide  6,  MCtion  5  (California). 
Cdle  or  Civfl  Procedure  of  Cali- 
lia,  MclioD  55,  &H  it  stood  before 


«  People  T.  O'NoU,  *7  Cal.  109. 

*  Bennett  v.  Southard,  35  Cal.  688. 
■  Article  6,  tectioD  6  (Califoniia). 

•  Cslifomia   Code    of    avil   Proce- 
dure, Hction  65. 


*  CoDSlitutioQ  of  1ST9,  article  6, 
section  8. 

'>  This  section  of  the  California 
code  has  its  countermart  in  the  codes 
of  most  of  the  other  states.  See  sec- 
tioDS  1219  and  1227,  Revised  Statutes 
of  Arizona;  section  435,  Mills'  Anno- 
tated Code  of  ColoTaao;  aection  3872, 
Bevised  Codes  of  Idaho;  »ction  6302, 
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The  power  giveo  by  this  B«ction  applies  not  only  in  the  first  in- 
stance,  but  where  the  place  first  provided  becomes,  from  any 
cause,  unsuitable.  This  does  not  mean  that,  in  a  case  where  the 
Hupervisors  have  in  course  of  preparation  the  necesssiy  facilities 
for  holding  court  properly,  a  judge  may  -interfere  with  such 
preparation  on  the  ground  that  such  facilities  are  inadequate  or 
unwholesome."  Nor  can  the  judge  select  bis  own  room  in  the 
county  courthouse,  but  he  must  accept  that  assigned  him  by  the 
supervisors.^"  If,  however,  the  room  or  place  so  provided  prove 
unsuitable  or  inadequate  or  unsanitary,  he  may  order  the  sheriff 
to  provide  proper  quarters  elsewhere,  if  the  supervisors  neglect 
or  refuse  to  provide  another  place,  or  render  the  former  place 
suitable.  The  court  cannot  interfere  with  the  supervisors  in 
advance,"  but  the  power  to  change  inadequate,  unsuitable,  or  un- 
sanitary quarters  is  expressly  given  by  the  code,  in  section  144. 
above  quoted. 

In  the  event  of  war,  pestilence,  etc.,  the  place  of  holding  court 
may  be  changed  in  the  manner  prescribed  in  section  142,  as  fol- 
lows: 

"Sec.  142.  The  judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  town,  may,  by  an  order  filed  with  the 
city  and  county  or  county  clerk,  and  published  as  he  or  they  may 
prescribe,  direct  that  the  court  may  be  held  or  continued  at  any 

eanncit  puoiih  ths  anditor  for  eon- 
tempt  (or  refDUDg  to  paj  the  demand. 
He  is  not  an  officer  of  the  oonrt,  not 
a  paTtj-  to  the  proeeedingi,  and  hii 
leiDMl  to  obej  an  order  o(  tba  eoort 
to  paj  the  demand,  made  witbont 
authority,  ia  not  contempt,  and  if  be 
ia  imprisoned  for  eoutempt  he  will 
be  released  on  habeat  eorpu$.  Ex 
parte  Widber,  91  Cal.  367,  27  Pie. 
733.  See,  also,  SUte  t.  Hunter,  4 
Wash.  712,  30  Pac.  105;  Bamett  t. 
Aihmore,  5  Wash.  163,  31  Pac.  4U. 

">  Lob  Angelei  Countj  v.  Superior 
Court,  93  Cal.  380,  28  Pac.  1062. 
Also  Bamett  v.  Ashmore,  S  Wash.  163, 
31  Pac.  408. 

rt  San  Joaquin  County  t.  Bndd,  96 
Cal.  47,  30  Pac.  967. 

TA  liot  Angelee  Count/  t.  Saperior 
Court,  D3  Cat.  381,  28  Pac.  1062;  Saa 
.Toaquin  County  r.  Budd,  96  CkL  47, 
30  Pae.  967. 


Revised  Codei  of  Montana  (ssetion 
142,  Code  of  Civil  Procedure) ;  section 
914,  Compilpd  Laws  of  New  Mexico; 
section  9T6,  Lord's  Oregon  Laws;  sec- 
tion 708,  Compiled  Laws  of  UUh; 
aectiona  3  and  68,  Rem.  k  Bsl.  Code 
of  Washington  (sections  4652  and 
4716,  Bal.  Code).  This  section  does 
not  authoriie  the  court  to  compel  paj- 
iDent  of  such  charge.  Ita  power  is 
measured  by  the  terms  of  the  aectloD. 
That  ia,  it  ia  the  duty  of  the  judge 
to  "certify"  the  demand  thua  created. 
In  other  words,  to  audit  the  same, 
and  when  so  audited  it  is  not  neces- 
sary for  the  board  of  anperrisorB  to 
audit  it.  When  so  certified  it  is  the 
duty  of  the  treasurer  to  pay  it  out  of 
the  geeerat  fund  of  the  county,  and  be 
may  be  compelled  to  do  eo  by  a  writ 
of  mandate  issued  in  the  regular 
manner.  But  when  so  audited  the 
power  of  Uie  judge  ia  at  an  end.    He 
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other  place  in  the  city  and  county,  county,  or  town  than  that 
appointed,    when   war,    insurrection,   pestilence,    or   other   public 

calamity,  or  the  danger  thereof,  or  the  destruction  or  danger  of 
Ihe  bnilding  appointed  for  holding  the  court  may  render  it  neces- 
sary; and  may  in  the  same  manner  revoke  the  order  and.  in  his 
or  their  discretion,  appoint  another  place  in  the  same  city  and 
countj',  county,  city,  or  town  for  holding  the  court.  "^* 

Bat  whatever  may  be  the  mode  in  which  the  place  at  which 
the  court  shall  be  held  is  determined,  it  muat  be  held  at  such 
place,  and  not  elsewhere.  And  where  the  place  is  changed,  rea- 
sonable notice  of  the  change  must  be  given.  In  the  cases  men- 
tioned in  section  142,  above  quoted,  it  is  provided  that  the  order 
directing  the  change  must  be  published  as  the  judge  may  direct. 
There  is  no  express  provision  requiring  notice  to  be  given  where 
a  place  is  provided  or  changed  under  section  144.  But  it  cannot 
be  doubted  but  that  reasonable  notice  must  be  given.  And  if  it 
were  not  given,  and  a  party  was  misled  thereby  to  his  prejudice, 
a  new  trial  would  have  to  be  granted,  on  proper  application,  as 
tor  an  irregularity  of  the  court, 

3.  Poicer  of  the  Judge  at  Chambers. — A  judge  usually  has  a 
room  at  which  he  transacts  such  judicial  business  as  may  be  trans- 
aoted  out  of  court.  But  he  is  at  liberty  to  transact  such  business 
at  any  place  he  may  happen  to  be.  For  the  purpose  of  such 
business,  therefore,  any  place  outside  of  court  is  "chambers."" 
A  judge  at  chambers  may  exercise  such  powers  as  are  expressly 
conferred  upon  him  by  statute,  and  no  others.'     Bat  the  power 


'•  Stetion  142,  Code  of  CivLl  Pro- 
tedure  of  California;  section  3870, 
BcTised  Codes  of  Idaho ;  aeetioD  6300, 
KniiFd  Codes  of  MontanA  (section 
140,  Code  of  Civil  Procedure);  sec- 
tinn  975,  Lord's  Oregon  Laws;  section 
707,  Compiled  L^wt  of  Utah. 

"  In  re  Lui's  Estate,  100  Cal.  593, 
35  Pm.  34L 

'  Lar.'o  V.  Casaneuava,  30  Cat.  566; 
Bond  r.  Pacheeo,  30  Cal.  530,  Section 
179,  Cslifornia  Code  of  Civil  Proee- 
dare.  As  to  what  powera  are  eipressl/ 
fonferred,  see  sectiona  1239  and  1230. 
Birrianl  Statates  of  Ariioaa;  sections 
165.  166,  1108  and  1305,  Code  of  Civil 
Ptocedara  of  California;  section  436, 
Milli'  Annotated  Code  of  Colorado; 
Hctiou  3390  et  seq.,  5000  and  6303, 


Bevised  Codes  of  Idaho;  sections  6314 
and  T3<>2,  Revieed  Codes  of  MoDUaa 
(sectioDS  171  aod  2327.  Code  of  Civil 
Procedure)  ;  sections  2523  and  27fl6, 
Cutting's  Compiled  Laws  of  Nevada; 
sections  958  and  969,  Lord's  Oregon 
Laws;  sections  6S0.  682.  712,  3324, 
and  3777,  Compiled  Laws  of  Utah; 
sections  15,  1280.  and  1414,  Rem.  4 
Ral.  Coile  of  Washingtoii  (sections 
4603,  6077,  and  6186,  Bal.  Code) ;  sec- 
tions 5401  and  5401;,  Compiled  Stat- 
utes of  Wyoming.  Sections  36S9  and 
3746,  Cutting's  Compiled  I.aw8  of 
Nevada,  provide  for  the  issuance  of 
various  extraordinary  writs  in  vaca- 
tion; and  sections  2774  and  a775. 
Compiled  laws  of  New  Mexico,  pro- 
lide    that    for    the   purpose   of   such 
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to  make  ao  order  out  of  court  includes  power  to  perform  any  act 
which  is  merely  prelinunary  to  such  ultimate  act.*  An  order  made 
at  ch&mbers  which  should  have  been  made  in  court  is  void,**  and 
may  be  attacked  collaterally.*^ 

§  32.  A  Judge  must  not  Act  u  Such  in  a  OaM  in  Which  He 
Is  Diaqnalifled. — Section  170  of  the  Code  of  Civil  Procedure  pre- 
scribes the  various  grounds  upon  which  the  disqualification  of 
justices,  judges  and  justices  of  the  peace  is  made  to  rest,  and  a 
trial  judge  who  undertakes,  notwithstanding  disqualification  under 
the  provisions  of  that  section,  to  preside  at  the  trial  of  a  cause 
in  which  be  is  disqualified,  is  guilty  of  an  irregularity  of  the  court 
for  which  a  new  trial  will  be  granted,  if  the  objection  is  properly 
raised  and  presented.     The  section  reads: 

"Sec.  170.  No  justice,  judge,  or  justice  of  the  peace  shall  rit 
or  act  as  such  in  any  action  or  proceeding,— 

"1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

"2.  When  he  is  related  to  either  party,  or  to  an  officer  of  a 
corporation  which  is  a  party,  or  to  an  attorney,  counsel,  or  agent 
of  either  party,  by  consanguinity  or  afiinity,  within  the  third  de- 
gree, computed  according  to  the  rules  of  law;  provided,  however, 
that  if  the  parties  to  the  action,  or  the  executor,  or  administrator 
of  the  estate,  or  the  guardian  of  the  minor  or.  incompetent  person, 
or  the  receiver,  or  the  commissioner,  or  the  referee,  or  the  attor-  ' 
ney  for  a  party  in  all  special  proceedings  of  a  civil  or  criminal 
nature,  shall  sign  and  file  in  the  actitoi  or  matter,  a  stipalatioo 
in  writing  waiving  the  disqualification  hereon,  the  judge  or  court 


Wilts  the  courts  shall  be  deemed  to  be 
AlwBji  open.  Ab  to  conatitutionalitj 
of  atatutea  eonferrinK  poner  ot  judges 
Kt  chambers,  see  Flint  v.  WiUoa  36 
Cal.  24,  28.  Also  Wasbingtou  &  I. 
R.  Co.  V,  Coeur  D'Alene  R.  4  N.  Co., 
3  Idaho,  263,  28  Pac.  394,  where  it 
waa  held  that  condemnatiOQ  pioceed- 
iagB  could  not  be  held  is  cbaiabera; 
and  Gaff  ney  v.  Piper,  6  Idaho,  490, 
51  Pac.  99,  where  it  waa  held  that  an 
order  for  attorney'a  fees  a^inst  an 
iDBoJvent  estate  could  not  properly  ba 
made  in  chambers.  See,  alao,  Oaos 
T.  Steele,  7  Idaho,  143,  61  Pae.  286; 
First  Nat.  Bank  v.  C.  Bunting  t  Co., 
7  Idaho,  387,  63  Pac.  694;  Farleigh  t. 


Kelly,  24  HoDt  869,  62  Pae.  496,  6SS; 
State  V.  Loud,  24  Mont  428,  62  Pas. 
497;  State  v.  Justice  Court,  31  Mont. 
258,  7S  Pac.  49S;  Mvme  t.  Seh<n- 
baciier,  2  Wash.  Ter.  130,  3  Pae.  899; 
Ealb    T.    Qerman    Sav.    etc   Co.,   25 


•  Warder  v.  Elkins,  38  OaL  439. 

10  Bond  T.  Faeheeo,  30  Cal.  S30, 
S33;  Lareo  v.  CaaaneuavB,  30  CaL 
564;  Loomis  t.  Andrews,  49  Cal.  £39. 
But  look  at  San  Jose  t.  Shaw,  45  CiL 
179;  Agard  t.  Valencia,  39  Cal.  2K, 
887. 

u    Tnniei  t.  McDhanjr,  6  CaL  £87. 
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may  proceed  with  the  trial  or  hearing  with  the  same  legal  effect 
ss  if  DO  such  disqualification  eziat«<L 

"3,  When,  in  the  action  or  proceeding,  or  in  any  previous  ac- 
tion op  proceeding  involving  any  of  the  same  issues,  he  has  been 
attorney  or  eonnsel  for  either  party;  or  when  he  has  given  advice 
to  either  party  upon  any  matter  involved  in  the  action  or  proceed- 
ing; 

"i.  When  it  appears  from  the  affidavit  or  affidavits  on  file 
that  either  party  cannot  have  a  fair  and  impartial  trial  before  any 
judge  of  B  court  of  record  about  to  try  the  case  by  reason  of  the 
prejudice  or  bias  of  such  judge,  said  judge  shall  forthwith  secure 
the  services  of  some  other  judge,  of  the  same  or  another  county. 
to  preside  at  the  trial  of  said  action  or  proceeding;  provided,  that 
in  an  action  in  the  superior  court  of  a  county,  or  of  a  city  and 
connty,  having  more  than  one  department,  said  action  shall  be 
transferred  to  another  department  thereof,  and  tried  therein  in 
the  same  manner  as  though  originally  assigned  to  such  department, 
Tlie  afSdarit  or  affidavits  alleging  the  disqualification  of  a  judge, 
must  be  filed  and  served  upon  the  adverse  party  or  the  attorney, 
of  such  party  at  least  one  day  before  the  day  set  for  trial  of  such 
action  or  proceeding;  provided,  counter-affidavits  may  be  filed  at 
least  one  day  thereafter,  or  such  further  time  as  the  court  may 
extend  the  time  for  filing  such  counter -affidavits,  not  exceeding 
five  days,  and  for  this  purpose  the  court  may  continue  the  trial; 
acd  in  no  cause  or  proceeding  can  more  than  one  such  change 
of  judges  be  had.  But  the  pi'ovisions  of  this  section  shall  not 
apply  to  the  arrangement  of  the  calendar,  or  to  the  regulation  of 
the  order  of  business,  nor  the  power  of  transferring  the  action  or 
proceeding  to  some  other  court,  or  the  hearing  upon  such  affidavits 
and  counter-affidavits."  * 


>  Thi*  is  from  thi"  California  pro- 
liiion.  Similar  provijions  are  lo  be 
found  in  tbc  otber  itates.  See  «ec- 
linia  1232  and  1374.  Hcvised  Stat- 
ata  of  Antona;  seetion  30,  Mills' 
Annotated  Code  of  Colorado;  tection 
30I1D,  RcTJMd  Codes  of  Iftaho;  section 
A3I5,  Bensed  Codea  of  MontaoB;  sec- 
tioD  2345,  Cutting'!  Compllpd  Lan's 
of  Kevarfa;  sections  7045,  7894,  7900 
toii  7901,  Rovised  Codes  of  North 
Cnkola;  actions  45,  397,  ami  9S6. 
Lord'i  Oregoa  Laws;  sections  13  and 
^,Pi4baUCodeof  SouUi  Dakota;  gec- 


tions  692.  C93,  and  6B4,  Compiled 
Laws  of  Utab;  sections  54  and  2019, 
Bern.  &  Bal.  Code  of  Washington  (see- 
tiooa  4697  and  6795,  Bal.  Code);  sec- 
tion 5142,  Compiled  StaluCes  of 
Wyoming. 

These  sections  do  not  all  specify 
bias  and  prejudice  as  a  disqualifica- 
tion. The  Idaho  codo  omits  it,  har- 
inz  been  adopted  prior  to  the  Con- 
BUlution  of  that  BtBte.  which  doeB, 
however,  specify  it  as  a  disqualifica- 
tion. See  Bcctian  IS,  article  1;  and 
Day  V.  Daj,  12   Idaho,  556,  86  Pa,'. , 


OBOtnns  or  the  motion. 
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This  Bection  has  been  frequently  amended  ouice  its  adoption 
into  the  code  from  the  old  Practice  Act."  Sabdiviaion  1  is  un- 
changed. Subdivision  2  has  bad  added  the  clause  with  reference 
to  "corporation,  attorney,  counsel  or  agent,"  and  the  entire 
proviso.  Subdiviaion  3  has  been  considerably  amplified.  The  pro- 
vision as  to  previous  actions  and  proceedings  involving  the  same 
issura,  and  the  clause  with  reference  to  advice  given  as  attorney, 
have  been  added.  Subdivision  4,  except  as  to  the  provision  with 
reference  to  the  arrangement  of  the  calendar,  the  regulation  of 
the  order  of  business  and  the  power  of  transferring  the  action  to 
some  other  court,  is  wholly  new.  It  was  not  a  part  of  the  original 
section,  and  was  not  added  until  1897.  This  subdivision  is  an 
Illustration  of  the  fact  that  the  legislature,  in  enacting  amend- 
ments to  dependent  clauses,  sometimes  overlooks  the  phraseology 
of  the  main  clause  of  the  section  so  amended.  In  reading  the 
section,  which  purports  to  specify  the  various  disqualifications  of 
judicial  officers,  when  we  come  to  subdivision  4  we  naturally  ex- 
pect to  find  a  definition  of  another  disqualification.  On  examina- 
tion, however,  we  discover  that  its  character  as  a  dependent  clause 
is  only  apparent,  and  not  real,  and  that  it  is  in  fact  a  separate 
provision,  defining  8  case  where  a  presiding  judge  or  justice  may 
or  may  not  be  disqualified,  and  leaving  the  question  wholly  to  his 
own  discretion.** 

Under  this  section  there  can  be  no  doubt  but  that  if  a  judge 
should  act  in  a  case  in  which  he  is  disqualified,  a  new  trial  would 
have  to  be  granted ; '  and  it  would  be  no  answer  to  the  objection 
that  the  decision  was  correct,*  or  that  the  appellant  had  consented 
to  the  trial  before  the  judge,*  for  the  rule  is  founded  in  considera- 
tion of  public  policy.  A  judge  who  is  disqualified  should,  on  his 
own  motion,  decline  to  act,  whether  the  parties  object  or  not' 

The  degrees  of  consanguinity  are  to  be  computed  aocording  to 
the  rules  of  the  common  law.' 


531,   10   Ana.   Caa.   260.     In   general, 

however,  the  proviaionB  of  the  Cali- 
fornia ipction,  above  quoted,  are  to 
be  found  in  the  codea  of  the  other 
atatcfl. 

u  It  na«  amended  in  1880  (Btat- 
utea  of  ISSO,  p.  42).  1S93  (Statutes 
of  1893,  p.  234),  1897  (Stati.tes  of 
1S9T,  p.  2S7),  and  in  1905   (Statutes 


t  See  generallr  People  v.  Do  I* 
Guerra,  24  Cal.  77;  In  re  White's  Es- 
tate, 37  Cal.  190:  Traej  v.  Colby,  55 
CaL  67. 

»  Estate  of  White,  37  CaL  IM. 

*  Oakle/  T.  Aspinwall,  3  N.  Y.  547. 

>  People  V.  De  La  Quena,  £4  Cil 


77. 


D« 


Thii  was   held  in  Peopli 
La  Querrs,  24  Cal.  76.    At  that  tine, 
Estate,   143       as  stated  in  People  v.  De  La  Oncnt, 
the    detireei    of   eonsancniiiitr   weit. 
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Uotn  the  adoption  of  sabdivision  4  of  this  section  a  judge  wu 
DOt  disqaalified  from  acting  because  of  the  exhibition  of  partisan 
feeling,  or  becaoae  b«  is  biased  in  favor  of  one  aide.  This  was 
held  in  McCauley  v.  Weller,'  in  which  case  the  court,  per  Terry, 
C.  J.,  said:  "The  law  establishes  a  different  rule  for  determin- 
isg  the  qnaliScations  of  judges  from  that  applied  to  jurors.  The 
reason  of  this  distinction  is  obvious.  The  province  of  the  jury  is 
to  determine  from  the  evidence  the  isBaes  of  fact  presented  by  the 
parties;  and  their  decision  is  final  in  all  cases  where  there  is  a 
conflict  of  testimony.  Therefore,  the  expression  of  an  nnqaalified 
opinion  on  the  merits  of  a  controversy,  which  evinces  such  a  form 
of  mind  as  renders  him  leas  capable  to  weigh  the  evidence  with 
entire  impartiality,  is  snfificient  to  exclude  a  juror.  The  province 
of  a  judge  is  to  decide  such  questions  of  law  as  may  arise  in  the 
progress  of  a  trial.  His  decisions  on  these  points  are  not  final; 
and  if  erroneous,  the  party  has  his  remedy  by  bill  of  exceptions 
and  appeal." 

The  above  reasoning  does  not  seem  satisfactory ;  for  the  majority 
of  civil  cases  are  tried  by  the  court  sitting  without  a  jury,  and 
the  decision  of  the  judge  as  to  the  facts  stands  upon  the  same 
footing  as  the  verdict  of  a  jury.  And  even  in  cases  tried  by  a 
jury,  a  large  number  of  important  questions  rest  in  the  discretion 
of  the  judge,  and  the  exercise  of  such  discretion  is  rarely  in- 
terfered with.  The  true  reason  of  the  rule,  in  MeCauIey  v. 
Weller,  that  bias  does  not  disqualify  a  judge,  is  that  such  ground 
is  not  specified  in  the  statute  as  a  ground  of  disqualification.*  The 
rule  was  followed  in  other  cases,' 

Since  the  rule  itself  has  disappeared  by  reason  of  the  adoption 
of  sabdivision  4,  above  quoted,  it  is  no  longer  needful  to  inquire 
into  its  reasons ;  except,  perhaps,  for  purposes  of  study  and  com- 

eatabliihed.     But  tfae  question  ii  not 
Altogether  free  from  doubt. 

'  12  Cal.  500. 

*  This  ground  was  adverted  to  in 
McCaulej  t.  WeUer,  12  Cal.  524. 
.  >  People  T.  Williams,  24  Cal.  31; 
People  y.  Shuler,  28  Cal.  490,  495; 
People  V.  Uaboney,  18  Cal.  ISO.  Also, 
In  re  Guerrero,  69  Cal.  88,  10  Pac, 
261;  Bulwer  Con.  Min.  Co.  v.  Stand- 
ard Con.  Min.  Co.,  83  Cal.  617,  23 
Pai'.  IIOS:  In  re  Jones,  103  Cal.  398. 
37  Pac,  3SS. 


for  the  purposea 
pnted  aeeording  to  tlie  rules  of  the 
rlril  law,  as  thej  are  at  present. 
Sntiona  1389.  1390,  1361,  1392,  1393, 
Citil  Code.  The  rule  in  People  v. 
De  La  flurrrB,  therefore,  applies  at 
the  present  time  unlesa  it  ii  changed 
bj  the  words  "computed  according  to 
the  rules  of  law,"  in  subdiviaion  2  of 
■action  170,  above  quoted.  These 
■ords,  however,  do  not  seem  definite 
enough  to  change  the  rule  preriouily 
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parison.  Under  that  subdivisioQ,  aa  now  framed,  bias  or  prejadice, 
once  properly  shown,  disqualifies  a  judge  from  tiying  a  cause. 

The  statute,  of  coorae,  applies  to  all  judicial  officers  alike ;  that 
is  to  say,  to  justices,  judges  and  justices  of  the  peace.  It  is  not 
such  a  novel  modification  of  the  rule  of  the  common  law  as  that 
we  are  left  entirely  without  precedent  in  finding  the  proper  con- 
struction for  it.  Similar  statutes  have  been  in  force  in  other 
states  for  a  long  time,  and  even  in  California  a  somewhat  similiar 
provision  with  reference  to  justices  of  the  peace  has  l<Hig  been  on 
our  statute  books.''  Under  that  provision,  however,  no  discretion 
was  left  to  the  justice  of  the  peace,  who  must  transfer  the  canse 
upon  the  filing  of  the  proper  aEBdavits.'"  It  appears  to  have  been 
the  purpose  of  the  legislature  in  this  provision  to  relieve  the  jos- 
tice  of  the  delicate  and  trying  duty  of  passing  upon  the  question 
of  his  own  bias  or  prejudice.  It  is  otherwise  with  the  provision 
under  consideration,  which  gives  to  the  judge  himself,  whose  bias 
or  prejudice  is  brought  in  question,  not  only  the  power,  but  the 
duty,  of  determining  the  same. 

But  it  must  be  determined  solely  upon  the  afSdavits  and  counter- 
affidavits  submitted.*"    The  judge's  belief  upon  the  subject  will 

let  up  in  his  affidavit  (however  ill- 
fODDded  the  affidavit  otaj  have  beee 
in  truth)  that  the  jad|[«  wai  bia*><l 
and  prejudiced  againat  ItEin.  No 
counter-alfidaTits  were  fileO-  There 
was,  then,  not  even  a  eoofliet  upon  the 
facta.  The  dutj  of  the  trial  judge 
was  plain.  The  defendant  MTing 
made  it  appear  b;  afSdavit  i>  eon- 
formity  with  the  requirement*  of 
the  statute  that  the  Judge  m« 
biased  or  prejudiced  against  him, 
bis  motion  should  have  been  granted. 
(McGoon  V.  Little,  7  HI.  4S;  Witter 
V.  Taylor,  7  Ind.  110;  Biaee  w.  Bovd, 
7  Wij.  155;  Waleh  y.  Bay,  38  Dl. 
30;  Cass  v.  State,  2  Greene  (Iowa). 
3.53;  Grimn  v.  Leslie,  20  Ud.  la; 
Uiz  T.  Eepner^  81  Ho.  93.)" 

See,  also,  Talbot  v.  Pirkey.  139 
Cal.  326,  73  Pae.  S58;  Hoyt  v.  Znm- 
wait,  149  Cal.  3S1,  86  Pae.  600: 
Swan  V.  Talbot.  152  Gal,  148,  14 
Pac.  238,  17  L.  B.  A.,  N.  B.,  1066il 

See,  also.  People  v.  Findley,  13^ 
Cal.  301,  64  Pac.  472;  and  compare 
Higgins  T.  San  Diego,  126  CaL  303, 
CS  Pae.  700,  59  Fae.  20D,  and  Laa- 


•■  Subdivision  S  of  section  833, 
Code  of  Civil  Procedure,  formerly  sec- 
tion 582  of  the  Practiee  Act. 

">  People  V.  Hubbard,  i2  CaL  34. 

Also,  Kitzman  v.  Bumtaam,  114  Ckl. 
622,  46  Pac,  379.  Compare  People  t. 
Compton,  123  Cal.  403,  56  Pae.  44, 
and  cases  there  cited. 

it  In  People  v.  Compton,  123  Cal, 
403,  56  Pac.  44,  regarded  as  the  lead- 
ing  caae   upon   this   point,   the  court 

"But  one  thing  at  least  i*  certainly 
clear,  that  the  provision  eontemplates 
that  the  question  shall  be  determined 
mpon  affidavits,  and  that  the  facts 
found  are  to  be  found  from  the  affi- 
davits, and  that  the  judge  is  neither 
to  be  called  upon  nor  to  be  permitted 
to  use  his  own  knowledge  of  the  mat- 
ter. If  in  fact  he  knows  bimself 
not  to  be  disqualified,  it  is  not  for 
him  to  deny  tbe  motion  if  the  con- 
trary 'apppara  from  the  affidavit  or 
affidavita  on  file.'  In  this  case  the 
defendant  biauf;ht  himself  nithin  the 
letter  and  tbe  incnDlng  of  the  provi- 
■ion.    He  made  It  appear  by  the  facta 
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not  Ik  permitted  to  control  hia  action.*'  Nor  can  he  make  osc 
of  his  personal  knowledge  in  regard  to  the  matter.  He  is  thus 
plac«d  in  the  somewhat  anomalous  attitude  of  heing  required  to 
eiercise  his  judgment  uninfluenced  hj  his  personal  knowledge  of 
tbe  facts.**  It  is  true  a  judge  is  as  competent  a  witness  as  any 
otha-,  and  if  the  facta  happen  to  be  exclusively  or  peculiarly 
within  bis  personal  knowledge,  it  is  entirely  proper  that  he  Bhoul<l 
state  them ; "  but  his  stotement  should  take  the  form  of  an  afB- 
davit,  which  should  be  filed  with  the  other  counter-affidavits,  and 
receive  the  like  attention.  The  unverified  statement  of  a  judge 
is  not  entitled  to  any  greater  consideration  than  that  of  anyone  else 
in  a  matter  of  this  kind.**  Nor  is  an  affidavit  based  upon  in- 
formation or  belief  entitled  to  any  weight.*' 

But  while  the  trial  judge  will  not  be  permitted  to  make  use  of 
his  own  knowledge  or  belief,  otherwise  than  in  the  form  of  an 
affidavit,  based,  as  other  affidavits,  upon  actual  knowledge  of  the 
facts,  and  filed  in  the  case  as  a  counter-affidavit  upon  the  motion , 


bergon  r.  Superior  Court,  ISl  Gal. 
458,  91  Pae.  100,  11  L.  K.  A.,  N.  8., 
ei9n. 

See,  also,  Landei  v.  M!iles,  3  Or. 
35;  State  v.  KUoe,  SO  Or.  426,  93 
P»c.  237, 

H  gee  Adams  v.  Minor,  121  CaL 
3T2,  53  Pae.  S15.  Thia  role  ia  to  be 
aadentood  ae  resulting  sti^ictly  from 
tlie  provision  under  conaideration. 
SobdlvisloD  4,  section  170,  Code  of 
Civil  Proeedure.  Prior  to  its  adop- 
tion it  was  well  settled  tliat  where 
diaqn a liG cation  was  alleged,  as  re- 
solting  from  interest  the  judge  him- 
k1(  wbj  regarded  as  the  best  judge 
as  to  whether  be  was  or  was  not  so 
lai  interested  in  the  result  of  the 
proceeding  as  to  be  disqualified.  See 
Sontbem  Cal.  H.  B.  Co.  y.  San 
Bernardino  Nat.  Bank,  100  Cal.  316, 
34  Pae.  711. 

••  flee  eases  eited  in  note  9c,  abore; 
ind  compare  People  t.  Blackman,  137 
CsL  248,  59  Pae.  573;  People  v.  Rod- 
Ic;,  131  Cal.  210,  63  Pae.  351,  and 
Morehouse  v.  Morehouse,  136  Cal.  332, 
68  Pae.  9TB. 

K  See  Rojt  v.  Zumwalt,  149  Cal.  381, 
86  Pae.  600.  "In  opposition  to  this 
Tie*  it  is  urged  tbat  the  judge  will 
neonsarily  find  the  fact  as  he  has 
averred  it,  and  this  would  be  to  make 


TbB  e 


terest,  pecuniary  or  otherwise,  in  try- 
ing it — and  if  he  had  he  would  be 
disqualified  on  other  grounds — and 
where  he  has  no  interest  in  a  cause 
he  has  a  right  to  consider  probative 
facta   within   hia   own   knowledge,   if 

Sut  in  the  form  of  an  affidavit,  in 
etennining  the  ultimate  fact  of  biaa 
or  indifference."  But  see  People  t. 
Compton,  133  Cal.  403,  56  Pae.  44, 
and  Talbot  v.  Pirkej,  139  Cal.  326,  73 
Pae.  858.  See,  also,  People  v.  Black- 
man,  127  Cal.  24S,  59  Pae.  573. 

■■  See  Morehouse  v.  Morehouse,  136 
Cal.  332,  68  Pae.  976. 

«ii  See  Higgins  v.  San  Diego,  12<3 
Cal.  303,  58  Pae.  700,  59  Pae.  269; 
People  V.  Findlej,  132  Cal.  301,  64 
Pae.  472.  In  the  laat-eited  ease  It 
waa  held  tbat  the  affidavit  of  thr 
moving  party  that  he  believes  he  can- 
not have  a  fair  and  impartial  trial 
bj  reason  of  the  bias  or  prejudice 
of  the  trial  judge  is  not  sufficient  to 
establish  tbe  fact.  It  must  be  eatab- 
lished  like  any  other  fact,  and  mui^t 
appear  from  all  the  affidavits  on  file 
to    the   satisfaction   of   a    reasonable 
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it  is  his  duty,  as  above  stated,  to  determine  the  fact  of  bias  or 
prejudice  as  any  other  question  of  fact  presented  for  his  decision ; 
and  when  so  determined  his  decision  thereon  will  not  be  inter- 
fered with  -unless  it  is  clearly  contrary  to  the  evideoce.  Such 
decision  will  be  treated  the  same  as  any  other  decision  upon  a 
question  of  fact,  and  will  be  governed  by  the  same  rules.'*  Objec- 
tions to  afBdavits  cannot  be  raised  for  the  first  time  on  appeal." 

The  making  of  a  motion  for  a  transfer  of  the  cause,  such  as  is 
contemplated  here,  whereby  a  judge  is  charged  with  bias  or 
prejudice  so  as  to  render  him  incapable  of  giving  to  the  moving 
party  a  fair  and  impartial  trial,  has  been  described,  and  truly 
is,  "a  delicate  and  trying  duty."  An  attorney  should  be  sare  of 
bis  ground  before  making  it,  and  should,  in  the  presentation  of 
the  motion  and  the  preparation  and  presentation  of  the  affidavits 
in  support  thereof,  be  governed  solely  by  his  duty  to  his  client, 
without  losing  sight  of  the  respect  he  owes  the  presiding  judge 
of  the  court.  In  the  strict  performance  of  his  duty  he  cannot, 
in  any  legal  sense,  be  guilty  of  a  contempt  of  the  court.""  Nor 
are  those  who  make  the  necessary  affidavits  subject  to  official  per- 
secution on  the  same  charge.""  When,  however,  either  attorney 
or  affiant  passes  from  the  strict  performance  of  professional  duty 
to  a  wanton  interference  with  the  performance  by  a  juc^  of  his 
official  duty,  or  an  affiant  crosses  the  line  which  separates  a  state- 
ment of  fact  upon  knowledge  from  a  mere  averment  upon  informa- 
tion and  belief  of  matters  of  mere  scandfd,  a  contempt  of  conrt 
may  readily  be  committed.  Thus,  in  Lamberson  v.  Superior 
Court,""  Henshaw,  J,,  for  the  court,  after  outlining  with  great 
particularity  and  detail  the  delicate  relations  which  exist  between 
a  judge,  on  the  one  hand,  and  an  attorney  for  a  litigant,  on  the 
other,  made  use  of  the  following  language  with  reference  to 
charges  of  corrupt  and  improper  motives  against  a  trial  judge  is 
connection  with  a  cause  pending  before  him: 

".  ,  .  .  Let  it  be  here  understood  that  we  are  not  here  declar- 
ing that  if  a  judge  has  in  fact  indulged  in  corrupt  practices,  or 


■k  8«e  People  v.  Findley,  132  Cal. 
SO],  64  Pac.  472. 

•I  People  V.  Bodley,  131  Cal.  210, 
63  Phc.  351. 

•ill  Works  T.  Superior  Court,  130 
Cal.  304,  62  Pac.  507.  AIbo  see  Lam- 
beraon  v.  Superior  Court,  151  Cal,  458, 
91  Pac.  100,  11  L.  B.  A.,  N.  9.,  61Sii, 
and  caMB  eited. 


•n  Works  T,  Superior  Court,  IM 
Cal.  304,  62  Pac.  507.  See.  also, 
Lamberaou  v.  Superior  Court,  151  C*L 
458,  81  Pae.  100,  11  L.  B.  A.,  N.  3, 
619d. 

•p  151  Cal.  458,  01  Pac  100,  U 
L.  E.  A.,  N.  S.,  619n. 
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hu  in  fact  given  a  ruling  or  decision  throogh  a  corrupt  motive, 
those  facts  may  not  be  stated.  They  may  be.  And  they  would 
be  prepotent  evidence  of  bias  and  prejudice.  But  it  may  not  for 
one  moment  be  countenanced  that,  without  supporting  facts, 
lawyer  or  litigant  may  wantonly  charge  a  judge  with  corrupt  and 
improper  motives,  and  seek  protection  from  the  just  consequences 
of  such  outrage  under  the  shield  of  the  code  provision.  (Mc- 
Cormiek  v.  Sheridan  (Cal.),  20  Pac.  24;  In  re  Philbrook,  105  Cal. 
471  (45  Am.  St.  Rep.  59,  note,  38  Pac.  511,  884) ;  People  v.  Brown, 
17  Goto.  431  (30  Pac.  338) ;  In  re  Mains,  121  Mich.  603  (80  N. 
W.  714) ;  Hughes  v.  People,  5  Colo.  436;  In  re  Snow,  27  Utah,  265 
(75  Pac.  741) ;  Harrison  v.  State,  35  Ark.  458;  In  re  Pryor,  18 
£an.  72  (26  Am.  Rep.  747).)  So,  while  it  is  trae  that  matters 
which  are  pertinent  to  the  consideration,  and  which  are  charged 
ds  facts,  are  admissible,  without  reference  to  their  effect  upon  tint 
reputation  of  the  judge,  or  anyone  else,  it  is  equally  true  that 
neither  attorney  nor  litigant  has  any  right  to  present  such  de- 
grading accnsationa  under  the  guise  of  mere  belief,  without  the 
aid  of  a  single  supporting  fact.  (May  v.  Ball,  24  £y.  Law  Rep. 
241,  67  S.  W.  257,  68  S.  W.  898.) " 

Further: 

"Under  his  oath  to  maintain  the  respect  due  to  courts,  every 
attorney  stands  responsible,  not  only  for  his  own  individual  con- 
duct in  court,  but  for  every  paper  which,  knowingly,  he  presents 
on  behalf  of  his  client." 

As  above  stated,  it  is  the  duty  of  the  trial  judge  to  determine 
the  question  of  his  disqualification  by  reason  of  bias  or  prejudice, 
and  he  should  not  permit  an  undue  sensitiveness  to  inspire  Mm 
to  free  himself  from  the  responsibility  of  acting  in  a  case  where 
he  is  not  disqualified.  As  was  suggested  by  Mr.  Justice  Harrison 
ia  the  case  of  Heinlen  v.  Heilbron,^  the  desire  to  be  faithful 
to  his  office  should  cause  him  to  decline  to  act  in  a  case  where  he 
is  disqualified  and  be  his  reason  for  insisting  upon  acting  where 
he  is  disqualified.  "He  has  no  more  right  to  refuse  to  act  in  a 
matter  before  him  where  he  is  not  disqualified,  than  he  has  to 
act  in  a  cause  in  which  he  is  disqualified."  At  the  same  time, 
he  must  not  permit  himself  to  be  guided  in  his  decision  otherwise 

<^  97  Col.  101,  31  Pae.  S38.    Com- 
pan  Southern  Califoniia  M.  B.  Co.  t. 
K*w  Trl»l— la 
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than  by  the  offidaTits  and  counter-affidavita  on  file  in  sapport  of 
the  motion. 

Strained  personal  relations  between  the  judge  and  the  attomefs 
in  a  caose,  though  placing  the  latter  at  some  disadvantage,  perhaps, 
does  not  necessarily  disqualify  the  former  on  this  ground." 

Disqualification  from  bias  or  prejudice  is  wholly  distinct  from 
disqualification  from  interest.*"  The  distinction  between  these  two 
phases  of  judicial  disqualification  was  fairly  drawn  in  Lassen  Irr. 
Co.  T.  Superior  Court,*'  where  the  court,  by  Shaw,  J.,  said : 

".  .  .  .  The  interest  in  an  action  which  disqualifies  a  judge  who 
possesses  it  from  trying  the  cause  is  a  property  or  personal  in- 
terest, an  inter^,  in  the  event  of  the  suit,  in  the  judgment  which 
may  be  rendered  therein.  It  must  affect  him,  either  in  person  or 
proper^,  directly  or  indirectly.  A  mere  sentimental  interest, 
or  an  interest  in  the  facts  which  the  issues  make  it  necessary  for 
him  to  determine,  which  may  tend  to  induce  him  t«  give  more 
weight  to  the  evidence  for  one  party  than  to  the  evidence  for  the 
other,  respecting  such  facts,  is  not  the  interest  which  will  dis- 
qualify him.  It  may  tend  to  show  his  bias  or  prejudice,  and  he 
may  be  disqualified  on  that  ground,  bnt  it  will  not  be  sufficient 
to  disqualify  him  on  the  ground  that  he  is  interested  in  the  action, 
or  in  the  result  thereof,  or  on  the  ground  that  he  is  of  kin  to 
other  persons  in  a  similar  situation,  or  that  he  had  been  the  at- 
torney for  such  persons," 

So  in  the  Oakland  Water  Front  Case,*"  the  eourt  said  that  the 
word  interest  as  used  in  the  provision  under  consideration  "em- 


*'  Higgins  v.  San  Diego,  126  Cal. 
303,  58  Pbc.  700,  59  P«c.  209. 

■•  Higgina  v.  San  Diego,  1£6  Cat. 
303,  58  Fae.  700,  59  Pae.  209. 

•I  151  Cat  35T,  90  Pac.  709. 

»«  118  CaL  252,  50  Pac.  268.  See, 
also,  Seadden  etc.  Co.  t.  Scaddsn,  121 
Cal.  33,  53  Pae.  «0. 

A  judge  who  is  a  taxpajer  niaj  in 
some  cases  be  disquallBed.  In  Mejet 
T.  San  Diego,  121  Cal.  102,  66  Am. 
St.  Bep.  22,  53  Pae.  434,  the  trial 
judge  was  disqualified  because  as  tbe 
owner  of  property  and  a  taxpayer  in 
the  muaicipalitj  bis  property  might 
or  might  not  become  liable  for  the 
burden  of  a  special  tax  for  a  period 
of  fortj  jears,  "eis  hs  Bhall  decide." 
Bea  State  t.  Noyes,  25   Nev.  31,  56 


•  same  etfeet.    And  Ma 


distinction  waa  dearly  drawn.  And 
see  Lor  Angeles  v.  Pomeroy,  133  Cal. 
529,  65  Pae.  1049,  wbere  it  was  held 
that  the  mere  ownership  of  taxable 
property  in  a  city  was  an  interest  too 
remote  And  indistinct  to  disqualify  s 
judge  from  presiding  at  the  trial  ot 
a  condemnation  SDit  by  such  dty 
against  certain  lands  therein;  but 
that  it  would  be  otherwiae  where  tba 
suit  directly  involved  tbe  validity  »t 
a  tax  affecting  the  property  of  sneh 
judge.  In  such  a  ease  he  might  briit 
an  action  himself.  In  the  first-named 
ease  he  could  neither  bring  the  ac- 
tion, nor  defend  it,  nnlea  tbe  sail 
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braces  0DI7  an  interest  that  ii  direct,  proximate,  substantial,  and 
certain,  and  does  not  embrace  BQch  a  remote,  contingent,  uncer- 
tain and  shadow;  interest  as  that  asserted  as  a  disqualification  in 
the  case  at  bar."  The  interest  here  was  that  of  a  taxpayer,  and 
it  was  contended  that  because  of  the  fact  that  the  superior  judges 
were  all  residents  and  taxpayers  in  the  community,  they  were 
so  far  disqualified  from  interest  as  to  be  prevented  from  sitting 
at  the  trial  of  a  case  which  involved  the  control  of  the  city's 
waterfront.    Id  reply  to  this  contention  the  supreme  court  said: 

"The  whole  theory  of  the  administratioB  of  justice  in  our  courts 
contemplates  that  judges  are  persons  specially  educated  to  habits 
of  impartiality  and  fairness,  and  it  is  a  necessary  quality  of  judi- 
cial proceedings  that  a  judge  shall,  in  his  ofBcial  conduct,  be  pre- 
sumed to  be  above  all  improper  considerations  and  motives.  Never- 
theless, in  contemplation  of  the  truth  that  in  extreme  cases  human 
frailty  might  not  be  overcome  by  trained  habits  and  acquired  fac- 
ulties, it  is  declared  by  the  law  that  'no  man  shall  be  a  judge  in. 
his  own  cause.'  But  surely  that  meana  a  cause  which  is  really 
his  own  cause;  not  that  he  must  be  a  formal  party  to  the  record, 
but  that  it  must  be  such  a  cause  that  a  judgment  rendered  therein 
would  necessarily  and  directly  and  substantially  affect  his  persooal 
rights.  We  cannot  conceive  that  the  legislature  meant  to  declare 
that  a  mere  contingent  possibility  that  some  future  supposable 
financial  condition  of  a  municipality  might,  in  a  slight  decree,  affect 
a  judge  as  a  taxpayer,  would  strip  him  of  all  his  judicial  qualities. ' ' 

lu  a  suit  in  equity  to  establish  confused  boundaries,  the  appoint- 
ment by  the  judge  of  his  son  as  commissioner  to  run  the  lines  does 
not  disqualify  the  judge  from  acting  further  in  the  case." 


wu  broDght  sgsinit  bia  own  prop- 
So  ■  judge  who  is  m.  ttoAhoHtei  in 
X  btnk  wbieb  bolda  tha  bonds  of  an 
irrig«lioii  district  is  "interested" 
within  the  meaning  of  tbe  gtntute  bo 
M  to  disqnalifj  him  from  litting  in 
&  uuae  inrolviiiE  the  validity  of  auch 
bonds.  See  Adams  t,  Uinor,  121  Cal. 
372,  53  Pac  815. 

In  SteveDi  t.  Hall,  8  Idaho,  S49,  69 
Fic.  283,  it  was  held  that  in  an  ac- 
tion on  a  judgment  a  judge  nho  had 
been  an  attornej  in  the  original  ac- 
tion  was    not    diiqualiSed,    It    was 


"  .  ,  .  .  Tbe  only  issaes  involved  in 
this  suit  are  the  entry  of  the  judg- 
ment which  is  sought  to  be  revived, 
and  the  payment  thereof,  and  Judge 
Rich  has  not  been  the  legal  adviser  to 
either  of  the  parties  to  said  suit  as 
to  these  iuuoB,  hene«  be  has  not  been 
the  attorney  of  either  party  on  the 
issues  involved  in  this  action,  and  for 
that  reason  ia  not  disqualified " 

10  Beatty  v.  Dixon,  56  Cal.  619. 
Nor  is  a  judge  disqualified  from  try- 
ing a  contempt  cbar|{e.  Township  of 
Noble  T.  Aaaen,  10  N.  D.  2M,  86  N. 
W.  742. 
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A  judge  who  hss  been  attorney  in  tlie  cause,**  or  who  is  in  the 
same  situation  as  one  of  the  parties,'*  is  disqualified. 

As  to  where  the  judge  of  the  court  in  which  the  action  is  pend- 
ing is  diaqnalified,  but  another  judge  is  called  in,  see  Paige  t. 
Carroll." 

A  study  of  the  cases  discloses  the  fact  that  appellate  conrta  do 
not  readily  overmle  the  conclusions  of  trial  courts  upon  the  sub- 
ject of  their  own  disqualification;  but  if  it  should  appear  that  a 
trial  judge  had  erroneously  refused  to  grant  a  change  of  venue  or 
a  change  of  judges  on  account  of  his  own  disqualification,  and  had 
thereafter  proceeded  to  the  trial  of  the  cause,  any  judgment  ren- 
dered in  said  cause  will  be  without  validity." 

A  disqualification,  either  from  interest,  bios  or  prejudice,  or 
other  statutory  cause,  once  shown,  it  is  the  duty  of  the  trial  court 
to  transfer  the  cause  at  once."  He  should  not  exact  conditions;'* 
nor  should  be  continue  the  cause  with  a  view  to  obtaining  a  judgo 
who  would  not  be  disqualified.*'    But  if  the  judge  who  is  holding 

ti  Haocock  V.  Burton,  61  Cal.  70. 
Bttt  be  mast  be  the  actual  attomej  of 
record.  It  ia  not  sufficient  that  he 
ahould  make  a  temporarj  appearaoee 
in  the  ease,  aa  for  instance,  bi  a  paTt- 
uer  of  a  Srm  whoae  name  appean  »■ 
attomeya  on  an  affidavit  where  no 
signature  was  required,  in  association 
with  the  attorneys  of  record.  Benton 
V.  Budd,  120  Cal.  32&,  58  Pse.  851. 
The  rule  that  the  interest  must  be 
real,  direct,  proximate  and  substan- 
tial applies  here  aa  well  as  elsewhere. 
See  Sterens  \,  HaU,  S  Idaho,  549,  69 
Pae.  2S2.     See  note  9a,  above. 

I)  North  Bloomfield  O.  M.  Co,  v. 
Eeyser,  58  Cal.  315. 

i»  ai  Cal.  211. 

1*  Meyer  y.  San  Diego,  121  Cal. 
114,  102,  66  Am.  St.  Hep.  22,  53  Pae. 
434.  In  Frevert  v.  Swift,  19  Nev. 
363,  II  Pae.  273,  and  State  v.  Najes, 
2S  Nev.  31,  66  Pae.  946,  it  was  held 
that  such  a  judgment  would  be  void. 

's  See  Livermore  t.  Brundage,  64 
>,  30  Pae.  848.     And  compare 


Cole.  62  Cai.  311;  Heald  v.  Hendy, 
65  Cal.  321,  4  Pae.  27;  Sayward  t. 
HouKhton,  82  Cal.  628,  23  Pae.  120; 
McKeniie  *.  Barling,  101  Cal.  459, 
36  Pae.  8;  Bailey  v.  Coi,  102  Cal. 
333,  36  Pae,  650;  Brsdf  t,  Ximw 


Mirror  Co.,  106  Cat  56,  S9  Pae.  209; 
Santa  Crui  Bank  of  Savings  t.  Taylor, 
125  CaL  24S,  57  Pae.  987;  Gordon 
V.  Conor,  5  Idaho,  673,  51  Pae  747; 
Frevert  v.  Swift,  19  Nev.  364,  11 
Pae.  273;  State  v.  Nojea,  25  Ner.  31, 
58  Pae.  940;  Qunn  T.  lAuder,  10  N. 
D.  386,  87  N.  W.  999;  Orentt  t. 
Conrad,  10  N.  D.  431,  87  N.  W.  982; 
Perkins  v.  McDowell,  S  Wyo.  203,  19 
Pae  440.  See,  also,  the  foUowiog 
Washington  cases:  Barnett  v.  Ash- 
more,  5  Wash.  163,  31  Pae.  466;  SUte 
V.  Board  of  Edueatioii,  19  Wash.  8, 
67  Am.  St.  Bep.  706,  note,  52  Pae. 
317,  40  L.  K.  A.  317;  State  v.  Strode- 
mier,  40  Wash.  608,  82  Pae.  9IS. 
While  it  is  soinetimes  said  thst 
a  motion  for  a  change  of  vann* 
IB  addressed  to  the  discretion  of  the 
trial  judge,  this  is  never  the  can 
where  the  ground  of  the  motion  is 
his  own  disqualification.  See  Ed- 
wards V.  State,  2  Wash.  291,  26  Pic 
258 ;  State  v.  Hawkins,  23  Wash.  SS9, 
63  Pae.  25S.  The  Uw  is  mandatoiy, 
as  the  above  decisions  Mtablish,  aD<: 
the  question  for  determination  i*  one 
of  fact.     Bee  supra,  note  9e  ft  seq. 

1*  See  Hennessy  t.  Niool,  105  CsL 
138,  38  Pae.  649. 

IT  Uvermore  v.  Bmndage,  M  CtL 
299,  30  Pm.  848. 
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court  at  the  time  the  motion  u  heard  be  qualified,  although  not  the 
judge  who  waa  preaiding  ^en  the  motitm  waa  filed,  it  shoold  be 
denied."  The  object  and  purpoae  of  the  Btatute  ia  to  secure  the 
preaence  of  a  judge  who  is  not  disqualified,  and  when  this  ia  accom> 
plished  the  purpose  of  the  law  is  met." 

If,  notwithstanding  disqualification,  a  trial  judge  shall  proceed 
with  the  trial  of  the  cause,  his  action  in  this  respect  becomes  an 
irregularity  of  the  court  such  as  is  referred  to  in  the  first  snbdi' 
vision  of  section  657,  Ck>de  of  Civil  Procedure,  for  which,  if  prop> 
erlj-  presented  for  reriew,  a  new  trial  will  be  granted.  The  record 
for  such  review  is  that  prescribed  for  other  irregularities,  and  is 
elsewhere  considered.**  It  is  sufficient  here  to  note  the  principle 
involved. 


S  33.  Th«  Court  Should  not  Try  Istaei  of  Fact  WbU«  Iwraei 
of  Law  Kemain  Undisposed  of. — It  has  been  supposed  that  thi« 
was  decided  in  Hestres  v.  Clements.'  But  suoh  is  not  the  case. 
In  Hestres  t.  Clements  there  was  no  issue  of  fact  at  all.  The  judg- 
ment waa  by  default,  and  "when  the  judgment  was  entered  there 
was  a  demurrer  on  file  which  had  not  been  disposed  of."  Accept- 
ance of  service  of  the  demurrer  after  default  was  held  to  be  a 
waiver  of  the  default,  and  of  course  it  was  irregular  to  enter  a  judg- 
ment by  default  against  a  party  whose  pleading  was  regularly  on 
file.  Nevertheless,  in  a  subsequent  case  *  Hestres  v.  Clements  was 
cited  by  the  court  as  deciding  the  proposition  that  it  was  irregular 
to  try  the  issues  of  fact  while  issues  of  law  were  undisposed  of.  It 
was  distinguished,  however,  on  the  ground  that  the  provision  of  the 
Practice  Act  was  that  "when  there  are  issues  both  of  law  and  fact 
to  ike  same  complaint,  the  issues  of  law  shall  be  first  disposed  of," 
and  that  in  the  case  th»t  befote  the  court  the  demurrer  was  to  the 
answer;  and  the  court  was  of  opinion  that  the  failure  to  dispose 


'■  S«e  Paige  t.  CftrroU,  81  Cal.  21S. 
But  gee  Krumdiek  t.  Crump,  98  CaX. 
117,  32  Pm.  800. 

■»  Upton  V.  Upton,  94  Cal.  86,  29 
Pu.  411.  And  we  Paige  t.  Carroll, 
61  Cat.  215.  But  see  Knundick  v. 
Cramp,  98  Cal.  117,  32  Phc.  800. 

Meat  of  the  sttttutei  cited  in  note 
I,  fupra,  CDDtBin  a  pioridoD  except- 
ing taeh  orden  and  acta  aa  th« 
KTrangpaieDt  of  tha  calendar,  tbe 
regnlation  of  the  order  of  biuinen 


and  the  transfer  of  the  cause.  Where 
a  cause  has  been  fully  tried,  and  noth- 
ing remains  but  tome  formal  act,  not 
iBvoWing  an  exercise  of  diecretioa, 
sucb  act  maj  be  performed  b;  the 
disqualified  jndge  upon  his  return  tc 
the  bench.  See  Hazard  v.  McAndrews, 
IS  Wash.  392,  51  Pac.  1064. 

10  See  chapter  20,  po*t. 

1  21  Cal.  425. 

■  Calderwood  t.  Tevia,  23  Ca].  33S 
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of  tte  demurrer  to  the  answer  was  not  Buch  an  irre|[:alarit7  aa  pre- 
vented a  fair  trial.  The  Code  of  Civil  Procedure  has  not  retained 
the  words  "to  the  same  complaint."  The  proviaion  of  the  code, 
as  amended  in  1874,  is  as  follows : 

"Sec.  592.  In  actions  for  the  recovery  of  specific,  'real,'  or 
personal  property,  with  or  without  damages,  or  for  money  claimed 
as  due  upon  contract,  or  as  damages  for  breach  of  contract,  or  for 
injuries,  an  issue  of  fact  must  be  tried  by  a  jury  nnleas  a  jury  trial 
is  waived,  or  a  reference  is  ordered  aa  provided  in  this  code. 
Where  in  these  cases  there  are  issues  both  of  law  and  fact,  the  issue 
of  law  must  be  first  disposed  of^  In  other  cases  issues  of  fact  must 
be  tried  by  the  court,  subject  to  its  power  to  order  any  such  issue 
to  be  tried  by  a  jury  or  to  be  referred  to  «  referee,  as  provided  in 
this  code,"" 

It  is  apparent  that  the  restriction  of  the  requirement  thatissnes 
of  law  must  be  first  disposed  of,  to  "these  cases,"  was  the  result 
of  mere  carelessness.  As  to  the  cases  mentioned,  it  would  undoubt- 
edly be  an  irregularity  to  proceed  to  try  issues  of  fact  before  the 
issues  of  law ;  as  to  other  cases,  it  would  seem  to  be  an  irregularity 
even  in  the  absence  of  a  statutory  provision.     But  the  party  must 


*•  Co rrea ponding  provisiona  in  other 
atstes  ire  for  the  moat  part  in  slightly 
different  language,  therebj  obviating 
the  criticism  of  the  text.  Section 
1390,  Revised  Statutes  of  Arizona 
(section    181,    Gvil   Practice),   ia   as 

"Wben  a  case  is  called  for  trial, 
the  iaauea  of  law  arising  on  the  pJead- 
inga,  and  all  pleas  in  abatement,  and 
other  dilatory  pleas  remaining  nn- 
diapoaed  of  Bhall  be  determined,  and 
it  aball  be  no  cause  for  the  postpone- 
ment of  the  trial  of  the  iBBueB  of 
law  that  a  party  is  not  prepared  to 
try  the  issues  of  fact.  When  juries 
are  demanded,  all  issues  of  law,  and 
all  pleas  which  do  not  go  to  the 
merits  of  the  case  shall  be  disposed 
of  by  the  court  before  the  case  ia 
called  for  trial  on  the  merits " 

Section  4369,  Bcvised  Codes  of 
Idaho,  ia  the  same  aa  the  CaUfomia 
eectioD  quoted  tu  the  text.  So  also  ia 
section  6724  Eerised  Codes  of  Mon- 
tana (section  1034,  Code  of  Civil  Pro- 
cedure) ;  and  section  3128,  Compiled 
Law*  of  Utah. 


Section  3252,  Cutting's  Compiled 
Laws  of  Nevada  (aection  157,  Ciril 
Practice),  prescribes:  "  .  .  .  .  Whers 
there  are  issues,  both  of  law  and 
fact,  to  the  same  complaint,  the  iwne 
of  law  shall  be  flrat  disposed  of." 

Section  268S,  subsection  108,  Com- 
piled Laws  of  New  Mexico,  is  •■  fill- 

"Issues,  both  of  law  and  of  fact, 
may  arise  upon  different  parts  of  the 
pleadings  Id  the  same  action.  In  such 
cases  the  issuea  of  law  must  be  first 
tried,  unless  the  court  otherwise  di- 

Seetion  7007,  Bevised  Codes  of 
North  Dakota,  ia  identical  with  the 
New  Mexico  aection  here  quoted.  8e 
also  is  section  112,  Lord's  Oregon 
Laws;  section  5784,  Compiled  Laws  of 
Olilaboroa;  aection  2*2,  Code  of  Ciril 
Procedure  of  South  Dakota.  Sec- 
tion 174,  Milla'  Annotated  Coda 
of  Colorado,  provides  merely  that 
"when  there  are  issues  both  of  law 
and  fact  to  the  same  complaint,  the 
issues  of  law  shall  be  first  diapowd 
of." 
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make  ias  objection  in  the  court  below  at  the  proper  time.*  And 
if  the  record  does  not  show  the  contr&ry,  the  sapreme  court  will 
presume,  on  appeal,  "that  the  issue  of  law  was  disposed  of  previ- 
onsly  by  an  order  overmling  the  demnrrer,  or  that  the  demurrer 
has  been  waived  or  withdrawn."* 
The  mle  here  stated  does  not  apply  to  trials  in  equity.* 


!  34.  A  Trial  by  Jnry  Shonld  not  be  Befued  in  OuM  Wbore 
tiie  Parties  are  Entitled  to  It. — A  refusal  of  a  trial  by  jnry,  in  a 
ease  where  the  party  was-  entitled  to  it,  is  ground  for  new  trial.^ 
It  is  proper,  therefore,  to  inquire  aa  to  what  are  the  cases  in  which 
a  jury  may  be  demanded,  and  how  the  right  may  be  waived. 

1.  Right  to  a  Jury  Trial.— The  Constitution  of  the  United 
States  prorides  that  "in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved ;  and  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United  States  than  according  to 
the  rales  of  the  common  law."  But  this  provision  has  been  held 
by  the  snpreme  court  of  the  United  States  to  apply  only  to  the 
federal  coorta.*  In  state  courts  the  right  to  a  trial  by  jury  de- 
pends upon  the  state  constitution  and  laws.  The  provision  of  the 
Constitution  of  California,  as  adopted  in  1849,  was  that  "the  right 
of  trial  by  jury  shall  be  secured  to  all  and  remain  inviolate  for- 
ever, but  a  jury  trial  may  be  waived  by  the  parties  in  all  civil  cases 
in  the  manner  to  be  prescribed  by  law."*  The  provision  of  the 
Constitution  of  1879  is  as  follows:*  "The  right  of  trial  by  jury 
shall  be  secured  to  all  and  remain  inviolate;  but  in  civil  actions 
three-fourths  of  the  jury  may  render  a  verdict.  A  trial  by  jury 
may  be  waived  in  all  criminal  cases  not  amounting  to  felony,  by 
the  consent  of  both  parties,  expressed  in  open  court;  and  in  civil 
actions  by  the  consent  of  the  parties,  signified  in  such  manner  as 

*  De  Leon  r.  Hignera,  15  CaL  483 ; 

and  we  seetion  27,  ante. 

*  Brooks  T.  Douglan,  32  CbI.  20S. 

*  See  Bradj  v.  YoM,  6  Idaho,  273, 
55  Pac.  542. 

I  Cahoon  v.  Levy,  5  CbI.  294;  HhBw 
V.  Kent,  11  Ind.  80  (  Porter  v.  Burle- 
un,  38  Ala.  343;  Hiae  v.  Bwene^,  3 
a.  Or«eiie  (Iowa),  5]1.  Befusal  of 
a  jarj  trial  when  demanded  in  B 
proper  ease  it  error.  Ooldthirait  t. 
Ljoeh,  9  Utah,  189,  33  Pac  699.    It 


I  law." 


It    i 


believed  it  would  be  the  former; 
the  prudent  practitioner  will  move  on 
both  grounds. 

1  Walker  v.  Sauvinet,  92  U.  S.  90, 
23  L.  Gd.  678;  Edwards  v.  Elliott,  21 
Wall.  557,  22  L.  ed.  487. 

•  Article  1,  section  3. 

4  Article  1,  section  7, 
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may  be  prescribed  hy  law.  In  civil  actions  and  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  of  any  number  less  than 
twelve  upon  which  the  parties  may  agree  in  open  court." 

Aa  will  be  observed,  neither  of  the  foregoing  provisions  of  the 
state  Constitution  specifies  the  cases  in  which  a  "trial  by  jury  shall 
be  secured."  According  to  the  decisions,  however,  the  language 
of  the  Constitution  refers  to  the  cases  in  which  a  jury  trial  could 
be  had  at  common  law.  This  was  stated  in  Russell  v.  Elliott,"  and 
more  fully  in  Koppikus  v.  State  Capitol  Commissionets,*  in  which 
case  Field,  C.  J.,  delivering  the  opinion,  said: 

"The  provision  of  the  Constitution,  that  'the  right  of  trial  by 
jurj'  shall  be  secured  to  all  and  remain  inviolate  forever,'  applies 
only  to  civil  and  criminal  cases  in  which  an  issue  of  fact  is  joined. 
The  language  was  used  with  reference  to  the  right  as  it  exists  at 
common  law.  It  is  true  the  civil  law  was  in  force  in  this  state  at 
tlie  time  of  the  adoption  of  the  Constitution,  but  its  framers  were, 
with  few  exceptions,  from  states  where  the  common  law  prevails. 
and  where  the  language  used  has  a  well-defined  meaning.  The 
people  who,  by  their  votes,  adopted  the  Constitution — at  least  a 
vast  majority  of  them — were  also  from  coimtriea  where  the  com- 
mon law  is  in  force,  and  they  looked  upon  the  right  secured  as  the 
right  there  known  and  there  held  inviolate.  It  is  in  this  common- 
law  sense  that  the  language  has  always  been  regarded  by  the  courts 
of  this  state.  It  is  a  right  'secured  to  all'  and  'inviolate  forever' 
in  cases  in  which  it  is  exercised,  in  the  administration  according  to 
the  course  of  the  common  law  as  that  law  is  understood  in  the 
several  states  of  the  Union.  It  is  a  right,  therefore,  which  can  only 
be  claimed  in  actions  at  law  or  criminal  actions,  where  an  issue 
of  fact  is  made  by  the  pleadings.  It  cannot  be  claimed  in  equity 
cases  unless  such  issue  be  specially  framed  fot,a  jury  under  the 
direction  of  the  court.  It  cannot  be  asserted  upon  an  issue  at  law, 
for  that  is  a  matter  purely  for  the  court.  The  fact,  therefore,  that 
property  and  rights  of  property  may  be  involved  in  the  disposition 
of  a  particular  case  or  proceeding  does  not  determine  the  right  to  a 
trial  by  jurj'.  There  must  be  an  action  at  law  as  contradistin- 
guished from  a  suit  in  equity,  and  from  a  special  proceeding,  or  a 
criminal  action,  and  an  issue  of  fact  joined  therein  upon  the  plead- 
ings before  a  jury  trial  can  be  claimed  as  a  constitutional  right" 

L.  R.  A.  75,  and  Cauidjr  v.  Sulliru, 
64  CbL  266,  28  Fac  234,  to  tbe  hum 

effect. 
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The  legislature  may  enlarge  the  right  of  trial  by  jury  beyond 
that  practiced  at  the  common  law,  but  it  cannot  abridge  the  same 
in  any  manner.  Thus  with  respect  to  the  action  to  quiet  title  to 
land  provided  for  in  section  738,  Code  of  Civil  Procedure,  prior 
to  the  amendment  of  1895  which  permits  jury  trials  thereunder, 
a  jury  trial  upon  the  issues  of  fact  having  been  requested  and 
refused  on  the  ground  that  the  procedure  was  equitable,  the 
supreme  court  in  Donahue  v.  Meister  **  said : 

"It  is  quite  dear  that  the  legislature,  by  the  mere  device  of 
adding  new  cases  to'  those  of  a  class  to  which  former  equitable 
remedies  were  applicable,  cannot  encroach  upon  that  provision  of 
the  state  Constitution  which  says  that  'the  right  to  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate.'  And  section  738 
of  the  code  must  not  be  construed  as  intending  to  violate  the  pro- 
vision of  the  Constitution  unless  such  construction  be  unavoidable. 
Issues  about  titles  to  land,  such  as  those  presented  by  the  answer 
in  the  case  at  bar,  were  triable  at  law  at  the  time  the  Constitution 
was  adopted,  and  therefore  either  party  has  the  right  to  have  such 
issues  tried  by  a  jury." 

The  court  in  the  later  case  of  Maddux  v.  Walthall  •*  declined  to 
psss  upon  the  constitutionality  of  the  sections  of  the  Code  of  Civil 
Procedure  prescribing  the  method  of  trying  election  contests,  no 
provision  having  been  made  therein  for  trial  by  jury,  holding  that 
the  appellant  had  waived  the  right  even  if  it  did  exist,  but  it  prac- 
tically conceded  the  point  upon  the  authority  of  the  case  of  Ken- 
nard  v.  Louisiana,  92  U.  S.  480,  23  L.  ed.  478. 
.  But  the  legislature  may  authorize  summary  trials  without  juries 
in  cases  of  violations  of  municipal  police  regulations,  and  such 
petty  offenses  as  were  thus  provided  for  in  certain  early  English 
statutes,  and  cases  which  are  intrinsically  of  a  similar  nature  and 
degree  to  those  mentioned  in  such  statutes.  Thus  vagrancy  has 
been  held  to  be  an  offense  of  this  description,  which  may  be  dis- 
posed of  by  a  procedure  which  does  not  include  a  jury  trial.*"  In 
ftll  other  cases,  however,  where  the  offense  falls  within  the  legal 
or  common-law  notion  of  a  crime  or  misdemeanor,  and  is  embraced 


«>  8S  C&l.  121,  22  Am.  St.  Bep. 
£83,  25  Pae.  1096.  Be«,  ftlso,  Tajlor 
T.  Ford,  »2  Cal.  41S,  2S  Pae.  411; 
lAiidr«gaii  T.  P«ppin,  94  CaL  465,  29 
P«c.  771;  GiUeapie  v.  Oonly,  180  Cal. 
315,  52  Pa«.  816;  Beiner  t,  Sebroeder, 


140  Cal.  411,  80  Pae.  S17.  Compare 
Jobnson  v.  Mina  Bica  Gold  Co.,  128 
CaJ.  521,  61  Pw.  76. 

*i>  141  Cal.  412,  74  Pac.  1026. 

•<  la  re  Fife,  110  Cal.  8,  42  Pae. 
899. 
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in  the'  crimlttaF  code  of  the  state,  the  oonatitutiimal  right  to  trial 
by  jury  cannot  be  evaded.** 

Nor  will  the  trial  court  itself  be  permittodi  where  the  esTue 
suggests  legal  aa  well  as  equitable  defenses,  under  the  rule  require 
ing  it  to  pass  upon  the  equitable  issues  first,  to  ignore  the  defend- 
ant's demand  for  a  jury  trial,  and  dispose  of  the  legal  as  well  as 
the  equitable  issues.    Thus  in  Swasey  v.  Adair,**  the  court  said : 

"It  has  been  stated  by  this  court  io  many  cases  that  when  the 
defendant  interposes  equitable  and  legal  defenses  to  the  complaint, 
the  proper  rule  of  procedure  for  the  conrt  is  to  hear  and  dispose 
of  the  equitable  defense  before  proceeding  to  try  the  issues  of  law. 
Arguello  v.  Edinger,  10  Cal.  150;  Estrada  v.  Murphy,  19  Cal.  273; 
Weber  t.  MarshaU,  19  Cal.  248;  Lestrade  y.  Barth,  19  Cal.  660; 
Martin  t.  Zellerbach,  38  Cal.  300,  99  Am.  Dec.  365 ;  Fish  v.  Ben- 
son, 71  Cal.  434,  12  Pac.  454.  By  m^ing  an  equitable  defense  in 
such  an  action  the  defendant  does  not,  however,  lose  any  ri^t 
which  he  would  otherwise  have  to  have  the  issues  of  law  tried  by 
a  jury,  nor  does  the  court  by  virtue  of  being  called  upon,  under 
the  above  rule,  to  first  hear  and  dispose  of  the  equitable  defense, 
acquire  the  right  to  pass  upon  all  the  issues  in  the  ease  withoat  a 
jury.  The  trial  may  dispose  of  all  the  isaaes  in  the  case,  or  the 
equitable  relief  granted  may  be  such  aa  to.prevent  the  trial  of  the 
issues  of  law But  whenever  the  trial  of  the  equitable  de- 
fense does  not  have  such  result,  and  the  issues  of  law  remain  un- 
disposed of,  those  issues  are  to  be  tried  in  the  same  manner  as  if 
no  equitable  defense  had  been  interposed." 

Not  does  the  fact  that  the  form  of  the  action  is  equitable  deter-, 
mine  the  right  in  question.  If  the  re^  issues  of  fact  arise  from 
common-law  rights,  such  issues  must  be  tried  by  a  jury  unless 
there  is  a  waiver  of  such  trial  by  the  parties,  whether  the  remedy 
sought  is  legal  or  equitable.  Of  course,  a  chancellor  has  the  ri^t 
to  determine  whether  he  will  grant  a  legal  or  equitable  remedy, 
but  his  determination  cannot  affect  the  right  to  have  the  legal 
issues  tried  by  jury,  if  there  are  legal  issues  in  the  actim.  A 
judge  sitting  as  a  chancellor,  in  an  action  in  fonn  equitable,  but 
involving  issues  of  fact  arising  from  common-law  rights,  cannot 
set  aside  the  verdict  of  a  jury  upon  such  facts,  and  make  £ 

M  Taylor  v,  Eejnold*,  92  Cal.  573,  ••  80  Cal.  17»,  25  Pae.  UIB. 

38  Pac.  888;    Ex  parte  Wong  Yon 
Ting,  106  Cal.  296,  39  Pac.  627. 
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of  lua  own  th«reoii,'on  the  gronod  that  the  verdict  of  the  jury  u 
Adyuory,  It  ia  aaly  npoD  ismes  of  fact  arising  from  equitable 
light*  that  the  verdict  of  a  joiy  ia  adviaory  and  reqaires  to  be 
adopted  by  the  chancellor  before  it  becomes  binding.  Where  the 
tssDC  it  legal  the  verdict  is  itself  effectual,  and  cannot  be  vacated 
or  set  aside  without  granting  a  new  trial.  Thus  in  Hughea  v. 
Donlap,*'  which  waa  an  action  for  an  injunction  to  regtrain  a 
thieatened  trespass  apon  land,  and  to  recover  damages  for  past 
trespasses,  the  issue  as  to  past  trespasses  waa  tried  by  a  jury  and 
a  special  verdict  rendered.  The  court  set  aside  the  verdict  as  being 
advisory  merely,  and  made  findings  of  ita  own.  On  appeal  the 
BDprerae  court  held  that  such  action  was  erroneous ;  that  such  ver- 
dict was  not  advisory,  being  a  verdict  upon  a  common-law  issue, 
which  eould  not  be  vacated  or  set  aside  without  granting  a  new 
trial  of  such  issue.     McFarland,  J.,  for  the  court,  said : 

"If  the  plaintiff  had  merely  asked  for  damages  caused  by  the 
alleged  acta  of  defendant,  the  action  would  have  been  the  common- 
law  action  of  trespass,  in  which  defendant,  of  course,  would  have 
been  entitled  to  a  jury;  does  the  fact  that  he  also  prayed  for  an 
injunction  take  away  from  him  the  right  to  have  the  real  issue  of 
fact  tried  by  a  juryl" 

So  in  Mills  v.  Fletcher,**  whidi  waa  an  action  in  ejectment, 
defendants  filed  a  cross-complaint  asking  aflSrmative  relief  in  the 
quieting  of  their  title.  A  special  issue  arising  therein  waa  pre- 
sented to  a  jury.  The  court,  upon  the  theory  that  the  filing  of  the 
croes-complaint  raised  an  equitable  issue,  disregarded  the  special 
verdict,  and  made  findings  of  its  own.  The  supreme  court  reversed 
the  ruling,  and  declared  the  verdict  conclusive,  upon  the  ground 
that  the  facts  stated  in  the  croes-complaint  constituted  a  mere 
answer  and  not  a  cross-complaint,  and  that  the  defense  was  there- 
fore only  a  legal  one. 

If,  however,  the  issue  is  purely  equitable,  and  there  is  no  ques- 
tion of  its  having  been  raised  for  the  purpose  of  avoiding  a  jury 
trial,  no  right  to  a  jury  trifd  can  be  said  to  exist.  Thus  where,  in 
a  suit  in  ejectment,  the  defendants  in  possession,  by  their  answer, 
set  up  a  purely  equitable  defense ;  to  wit,  that  they  were  the  suc- 
cesson  in  interest  of  parUes  who  were  in  possession  under  a  con- 
tract of  purchase,  and  that  "they  are  now  ready,  able,  and  will- 
ing to  make  to  plaintiffs  herein  the  payments,"  etc.,  specifically 

«  U  CftL  385,  27  Pae.  612.  —  100  CaL  142,  34  Fac  637. 


disclaiming  title,  ownership,  or  even  the  riffht  to  the  possession; 
the  court  held  that  the  issue  was  purely  equitable,  and  that  the 
defendants  could  not  demand  a  jury  trial." 

In  the  ease  of  Koppikus  v.  State  Capitol  Commissioners,  above 
cited,  it  was  held  that  a  jury  trial  was  not  a  matter  of  constito- 
tional  right  in  a  special  proceedin;^ ;'  and  it  is  well  settled  that 
the  provision  does  not  apply  to  equity  cases;*  nor,  it  would  seem, 
to  probate  cases.**  But  the  court  may  in  its  discretion  subnait 
special  issues  to  a  jury  in  an  equity  case.*  Although  the  consti- 
tutional guaranty  of  a  jury  trial  applies  only  to  the  cases  in  which 
it  was  proper  at  common  law,  there  is  nothing  to  prevent  the  legis- 
lature from  conferring  the  right  in  other  cases.  There  is  a  con- 
stitutional and  there  is  also  a  merely  statutory  right  of  jury  trial, 
the  latter  being  subject  to  be  revoked  at  the  pleasure  of  the  power 
which  created  it.  The  provision  of  the  California  code  is  quoted  in 
a  previous  section ;"  and  similar  provisions  are  to  be  found  in  other 
codes.'" 


•t  Crocker  t.  Carpenter.  08  Cal. 
418,  33  Pac.  STl.  And  see  Mcaenbarg 
y.  Diinn.  125  Cal.  222,  57  Pao.  887,  to 
same  effect.  AJao  Brady  v.  Yost,  6 
Idaho,  273,  55  Pac.  S42. 

1  See,  alao,  People  v.  Blahe,  19  Cal. 
579;  Doreej  v.  Barry,  24  Cal.  449, 

■  La  Societe  FranealBe  v.  Selheitner, 
G7  Cat.  623;  Lorecz  v.  Jacobs,  69 
Cal.  £62;  StUI  v.  Sauoders,  8  Cal. 
281;  Cahoon  v.  Levy,  5  Cal.  2B4; 
Walker  y.  Sedgwick,  5  Cal.  192.  See, 
also,  McLaughlin  v.  Del  Be,  M  Cal. 
472,  2  Pac.  244;  Curnow  v.  Blue 
Gravel  Co.,  68  Cal.  262,  9  Pac.  149; 
Pacific  Ey.  Co.  v.  Wade,  91  Cal.  MB, 
25  Am.  St.  Eep.  201.  27  Pac.  768,  13 
L.  B.  A.  754;  Cburehill  v.  BaumBii, 
104  Cal.  369,  36  Pso.  93,  38  Pac.  43; 
Santa  Cn«  etc.  Co.  v.  Bowie,  104  Cal. 
286,  37  Pac.  934;  Loftua  v.  Fischer, 
113  Cal.  286,  45  Pac.  32S;  Aahton  v. 
Heydeafcldt,  124  Cal.  14,  56  Pac 
624 ;  Canhape  v.  Security  Savings 
Bank,  127  Cal.  197,  59  Pac.  5S&:  Asb- 
too  V.  Heggertj,  130  Cal.  510,  62  Pac. 
934;  Noble  v.  Learaed,  153  Cal.  245, 
94  Pac.  1047.  See,  aUo,  Newman  v. 
Duane,  89  Cal.  597,  27  Pac.  66. 

Nor  doea  the  provisiDii  apply  to  the 
commitment  of  a  minor  to  tba  indus- 
trial scbaoL  Ex  parte  Ah  Peen,  51 
CaL  2S0. 


■•  See  In  re  Moore.  72  Col.  335,  13 
Pac.  880  (Heltlement  of  accouDts); 
In  re  SaaderaoD,  74  Cal.  199,  IS  Pm. 
753;  In  re  Herteman,  T3  Cal.  545.  IS 
Pac.  131;  Leach  y.  Pierce,  93  Cat 
614,  29  Pac.  235;  In  re  WesterfieM, 
96  Cal.  113,  30  Pac.  1104;  Estate  of 
Dolbecr,  153  Cal.  652.  96  Pac.  266. 
Id  this  last-cited  case  the  court  dis- 
cussed the  question  of  trial  by  jary 
in  probate  cases  exhaustively,  and  it 
was  there  held  that  "only  in  those 
probate  proceed iogs  where  the  atanilc 
expressly  confers  the  right  to  a  trial 
liy  -iuT!  ^°^'  til*  right  exi«,"  tb> 
right  being  exclusively  statutory. 
*  •  Smith  V.  Sowe,  4  CaL  6;  StiU  t. 
Saunders,  8  Cal.  281;  and  •««  etaM 
cited  in  note  8,  ntpra. 

See,  also.  Warring  w.  Freekr,  W 
Cal.  54,  28  Pac.  115;  MclAagUin  t. 
Del  Be,  64  Cal.  472,  2  Pac.  244; 
Btvasey  y.  Adair,  88  Cal.  179,  25  Pac 
1119;  Newmao  v.  Duane.  69  OaL  S9T. 
27  Pac.  66;  Schulu  v.  McLean,  109 
Cal.  437,  42  Pac.  557;  Johnson  T. 
Mina  Bica  Q.  M.  Co.,  128  Cal.  SSI.  61 
Pac.  76;  Reiner  v.  Schroeder,  146  Cai. 
411,  80  Pac.  517. 

M  See  note  2a,  section  33.  aale. 

n  Section  1389,  Reviaeil  Sututa 
of  Arizona,  provides  for  the  submii- 
Bton  of  all  issues  of  fact  to  a  jtij; 
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2.  Waiver  of  Jury  Trial. — The  Constitation  of  California  *^  ex- 
pressly provides   that   a  trial  by   jury   may   be   waived.    The 
provisioii  of  the  old  Constitation  was  that  it  could  be  ''waived 
by  the  parties  in  all  civil  cases  in  the  manner  to  be  prescribed 
by  law."    The   provision  of  the   Constitution  of  1879   is  that 
it  may  be  waived  ''in  civil  actions  by  the  consent  of  the  parties, 
signified    in    such    manner    as    may    be    prescribed    by    law." 
These  provisions   are   substantially     the   same,    unless    possibly 
the  latter  is  more  restricted  than  the  former.    There  can  be 
no  doubt   that   the   legislature   may   prescribe   the  manner   in 
which  the  consent  of  the  parties  may  be  signified.    Thus  it  has 
several  times  been  held  that  the  provision  that  the  failure  to  ap- 
pear at  the  trial  shall  operate  as  a  waiver  is  binding.^^    So  in  Doll 
V.  Anderson,^^  it  was  aaid  of  the  provision  of  the  act  of  1863,  to 
the  effect  that  "a  jury  shall  be  deemed  waived  unless  the  parties, 
or  one  of  them,  to  the  action  or  proceeding  shall,  at  least  six  days 
before  the  commencement  of  the  term  at  which  the  same  may  be 
tried,  file  with  the  derk  a  notice  that  a  jury  will  be  required" — 
that  there  could  be  no  doubt  that  a  jury  could  be  waived  in  that 


leetion  3252,  Cutting's  Compiled  Laws 
of  Nevada  provides  that  ''an  issue  of 
fact  shall  be  tried  bj  a  jury,  unless 
a  jury  trial  is  waived."     Section  2685, 
Bubseetion    110,    CompUed    Laws    ox 
New  Mexico,  provides,  "An  issue  of 
fact  in  an  action  for  the  recovery  of 
monej  onlj,  or  specific  real  or  per- 
sonal  property,   where   the   right   of 
trial  bj  jur^  ezisted  at  eommon  law 
must  be   tried  by  a  jury,  unless  a 
jury  trial  be  waived,  or  a  reference 
be   ordered.    But   this   shall   not   be 
construed  to  limit  the  power  of  the 
court  to  administer  aU  remedies  and 
grant  equitable  relief  which  it  could 
heretofore  do  under  its  general  chan- 
cery jurisdiction."    Section  7009,  Be- 
Tiaed  Codes  of  North  Dakota,  is  as 
follows:  **..».  An  issue  of  fact  in 
an  action  for  the  recovery  of  money 
only,  or  of  specific  real  or  personal 
property  must  be  tried  by  a  jury  un- 
less a  jury  trial  is  waived  as  pro- 
vided in  section  7038  or  a  reference 
is    ordered   as   provided  in   sections 
7046  and  7(M7."    Section  114,  Lord's 
Oreffon  Laws  provides  that  "An  issue 
of  fact  shall  be  tried  by  a  jury,  un- 
^  tried  bj  the  court  or  referred," 


etc.  Beference  is  made  to  the  two 
chapters  on  the  subject  of  trial  by 
the  court  and  trial  by  a  referee.  The 
usual  provision  as  to  waiver  of  a  jury 
trial  is  to  be  found  in  section  157. 
Section  314,  Bem.  ft  BaL  Code  of 
Washington  (section  4967,  Bal.  Code), 
is  practically  the  same  as  the  Oregon 
law.  So,  also,  are  sections  4453  and 
4454,  Compiled  Statutes  of  Wyoming. 
The  Idaho  and  Montana  laws  are  the 
same  as  that  of  California.  See  note 
2a,  section  33,  ante.  See,  also,  sec- 
tion 173,  Mills'  Annotated  Code  of 
Colorado;  sections  5785  and  5786, 
Compiled  Laws  of  Oklahoma ;  sections 
244  and  245,  Code  of  Civil  Procedure 
of  South  Dakota;  and  section  3128, 
Compiled  Laws  of  Utah. 

90  Similar  provisions  are  to  be 
found  in  the  constitutions  of  other 
states. 

10  Zane  y.  Crowe,  4  Cal.  112;  Doll 
y.  Feller,  16  Cal.  433;  Waltham  v. 
Carsan,  10  Cal.  178;  but  see  Gillespie 
T.  Benson,  18  Cal.  409. 

11  27  Cal.  248.  In  this  case,  how- 
ever, the  court  below  ordered  a  jury 
trial  notwithstanding  the  waiver, 
which  action  was  held  correct. 
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maimer.  So  in  Russell  y.  Elliott,^*  it  waa  held  that  the  proTium 
■of  the  act  of  1850,  that  the  damages  of  a  defendant  in  an  injunc- 
tion sail  for  the  Trrongful  suing  out  of  the  injunction  should  be 
assessed  by  a  referee,  was  not  unconstitutional,  the  court  being  of 
opinion  that  when  the  plaintiff  in  the  injunction  suit  resorted 
to  the  extraordinary  remedy  by  injunction  suit,  he  must  be  deemed 
to  have  done  so  with  reference  to  the  statute,  and  therefore 
to  have  impliedly  consented  to  its  provision  that  in  case  the  injunc- 
tion was  improperly  issued  the  damages  should  be  assessed  by  a 
referee.  The  correctness  of  the  application  of  the  principle  in 
the  case  last  cited  may  perhaps  be  doubted.  But  the  principle 
itself,  viz.,  that  the  legislature  may  prescribe  what  shall  be  deemed 
a  waiver  by  the  parties,  ia  beyond  question.  The  provision  of  the 
Code  of  Civil  Procedure  in  this  regard  is  aa  follows  :'*■ 

"Sec.  631.     Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  contract,  or  for  the  recov- 


it  2  Cal,  245. 

>!■  Sectiona  iiOS,  Bevued  Code* 
of  Idaho,  6T62,  BevJBed  Cades  of  Mon- 
tana (section  1110,  Code  of  Civil  Pro- 
cedure), 3276,  Cutting'B  Compiled 
Laws  of  Nevada,  7038,  BeTised  Codes 
of  North  Dakota,  157,  lord's  Oregon 
Laws,  section  275,  Code  of  Civil  Pro- 
eeduTe  of  South  Dakota,  and  4514, 
Compiled  Statutes  of  Wyoming,  pre- 
scrilM  the  same  method  of  waiver, 
except  that  the  Wjoming  section  con- 
tains  aa  additional    nbdivision,   as 

"4.  It  shall  be  the  duty  of  all  per- 
sons desiring  a  jury  trial  to  demand 
a  jury  as  tJieir  caaes  are  rs ached  upon 
the  formal  call  of  the  docket,  and  a 
failnre  to  make  sneh  demand,  accom- 

Cied  with  a  deposit  of  twelve  dol- 
,  as  a  jury  fee,  shall  be  deemed 
a  waiver  of  a  trial  hg  jury  at  that 
time,  and  a  jury  shall  not  thereafter 
be  allowed  or  called  in  soch  case  dur- 
ing that  term "     Section  1389, 

Bevieed  Statutes  of  Arizona  (section 
180,  Civil  Practice),  provides  that 
"On  the  first  day  of  the  term,  or  on 
such  day  as  may  be  fixed  by  the 
court,  the  docket  shall  be  called,  and 
if  a  jury  is  demanded  by  either  party, 
such  demand  shall  then  be  made,  and 
'  if  not  then  made,  the  right  to  a  trial 
by  jury  shall  be  regarded  as  waived," 
etc.  No  other  method  of  -waiver  is 
suggested  by  statute. 


In  the  New  Uexico  Iaw>  the  sub- 
ject of  waiver  of  a  jury  trial  ia  mors 
than  onea  referred  to  bat  the  manner 
of  sucli  waiver  ia  not  apeeifically 
atated. 

The  section  of  the  Waahington  code 
eorresponding  with  that  of  California, 
and  other  states,  here  eoDSidered,  was 
repealed  by  the  act  of  1903.  Sectioa 
5028,  Bal.  Code,  repealed  by  leeUoD  3, 
Statutes  of  1S03,  p.  50.  Section  316, 
Bern,  k  Bal.  Code  (Statutes  of  1903, 
p.  50,  see.  1;  Statutes  of  1909,  p.  71S, 
sec  1),  requires  the  party  who  decirca 
a  trial  by  jury  to  file  a  statement  with 
the  clerk  to  that  effect,  accompanied 
by  a  payment  of  twelve  dollars,  and 
provide*  that  a  failnre  in  this  respect 
shall  be  deemed  a  waiver  of  the  right 

Section  178  Hills'  AnnoUted  Code 
of  Colorado,  is  the  same  as  the  (Mi' 
fomia  section  quoted  is  the  taxt,  with 
the  addition  of  the  following  sea- 
tenee  to  subdivision  3 :  "Tha  court  may 
prescribe  by  rule  what  shall  be 
deemed  a  waiver  in  other  cases." 
*  Section  SSOS,  Compiled  Laws  of 
Oklahoma  ia  anbstantially  tbe  same 
aa  the  California  section. 

The  Constitution  of  Utah  (article  I. 
section  10)  provides  that  a  jury  shall 
be  deemed  to  be  waived  unless  the 
same  be  demanded;  and  sections  31S9 
end  3167,  Compiled  Laws,  prestribt 
the  time  and  mode  of  demanding. 
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er7  of  specific,  real,  or  jrenonal  property  with  or  withont  damftgeB, 
aod  witli  the  aasent  of  the  court  in  other  acti<HU  in  manner  fol- 
lowing: 

"1.  By  failing  to  appear  at  the  trial; 

"2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk; 

"3.  By  oral  consent,  in  open  court  entered  in  the  minutes." 

Although  the  legislatare  may  prescribe  what  shall  be  deemed  to 
be  a  waiver,  it  has  been  held  that  it  cannot  delegate  this  power  to 
fliri  prius  courts.  This  was  decided  in  Eiline  t.  Smith,'*  The 
statute  considered  in  that  eaae,  after  specifying  a  number  of  ways 
in  which  a  jury  could  be  waived,  contained  the  following:  "ITie 
court  may  prescribe  by  rule  what  shall  be  deemed  a  waiver  in 
other  cases."  This  provision  was  held  to  be  oncoustitntional,  and 
Murray,  C.  J.,  delivering  the  opinion,  said:  "The  Constitution 
has  impiwed  the  power  as  well  as  the  necessity  upon  the  legislature 
of  determining  in  what  cases  a  jury  trial  may  be  waived,  which 
cannot  be  transferred  or  delegated  to  any  other  department  of 
government.  The  worda  'prescribed  by, law'  look  to  actual  legisla- 
tion upon  the  subject,  and  in  no  just  sense  can  be  extended  to  a 
permission  of  the  exercise  of  this  power  to  others.  The  right  of 
trial  by  jury  is  too  sacred  in  its  character  to  be  frittered  away,  or 
committed  to  the  uncontrolled  caprice  of  every  judge  or  magis- 
trate in  the  state.  Besides,  the  power  to  'prescribe  by  law'  is 
legislative,  and  cannot  be  conferred  on  judicial  officers,  as  was 
decided  in  Burgoyne  v.  Supervisors.'"*  This  case,  so  far  as  the 
point  in  hand  is  concerned,  does  not  appear  to  have  been  ques- 
tioned; and  since  the  words  "prescribed  by  law"  are  used  in  the 
Constitution  of  1879,  they  may  well  be  taken  to  have  been  used 
by  the  convention,  and  ratified  by  the  people,  in  the.  sense  given  to 
them  in  Exline  v.  Smith. 

There  was  at  one  time  some  uncertainty  aa  to  whether  partici- 
pation in  the  trial  of  a  case  vrithout  demanding  a  jury  trial  would 
operate  as  a  waiver  thereof.  Indeed,  this  was  but  a  part  of  the 
larger  question  asto  whether  actual  waiver  could  be  accomplished 
otherwise  than  in  the  manner  provided  by  the  statute.  The  answer 
to  both  is  well  settled  in  the  negative.    The  case  of  Smith  v.  Po- 
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lack  "  is  tiie  fint  ease  in  omr  reports  in  which  Uw  point  is  decided. 
In  that  case  the  appeal  was  from  an  order  of  reference.  The  rec- 
ord showed  that  "the  appellant  was  in  court  by  his  counsel  at  the 
time  tbe  order  was  entered,  and  made  sn^estions  as  to  the  form, 
etc.,  of  the  order,"  but  made  no  express  waiver.  The  supreme 
court  reversed  the  order  on  the  ground  that  there  had  been  no 
waiver  of  a  jury  trial,  and  Morray,  J.,  delivering  the  opinion, 
said; 

"The  mere  silence  of  an  attorney  cannot  amount  to  a  waiver  of 
a  constitutional  right.  The  act  concerning  'references'  requires 
the  consent  to  be  entered  in  the  minutes.  This  waiver  must  appear 
afFinnatively,  and  not  by  implication.  Neither  is  the  appellant 
concluded  by  this  act  of  his  counsel  The  act  concerning  attor* 
neyi  aad  counselors  gives  an  attorney  or  counsel  power  to  bind  his 
principal  by  an  agreement  in  writing,  filed  with  the  clerk,  or  entered 
in  the  minutes  of  the  court.  No  such  agreement  appears  in  the 
record  of  this  case." 

It  will  be  observed  of  this  case  that  the  party  did  not  wait  until 
after  the  trial  before  making  the  objection,  but  appealed  at  onoe 
from  the  order  directing  the  reference,  and  had  proceedings  upon 
tbe  order  stayed,  llie  general  language  of  the  opinion,  therefore, 
must  be  construed  with  reference  to  this  fact.  What  is  said  in 
regard  to  the  ways  in  which  an  attorney  may  bind  his  client  is 
applicable  only  to  agreements  which  were  not  performed.  It  is 
not  applicable  to  executed  agreements;  and  it  would  seem  that 
where  an  agreement  is  made  by  an  attorney  Dot  in  the  way  speci- 
fied in  the  statute,  bat  such  agreement  is  performed,  it  falls  under 
the  general  rule  as  to  agreements  which  are  within  the  statute 
of  frauds,  but  which  have  been  executed.  Hie  opinion  in  the  case 
of  Smith  V.  Brannan  "  is  in  harmony  with  this  view.  In  Smith 
V.  Brannan  the  record  contained  a  statement  that  there  had  been 
an  express  waiver.  The  statement  was  contradicted  by  an  affidavit 
of  the  judge.  The  supreme  court  held  that  the  statement  in  the 
record  could  not  be  contradicted  in  that  way,  but  said:  "Bat  if 
we  disregard  this  point  it  by  no  means  follows  that  a  party  can 
go  on  and  try  his  case  before  a  judge  without  objection,  and  after 
he  has  lost  it  complain  that  the  case  waa  not  tried  by  a  jniy." 
The  foregoing,  in  view  of  the  facts,  does  not  amount  to  more  thso 

II  2  C^  92.  u  13  CU.  107. 


193 


IBBEOULABITY  OF  THB  COUBT. 


§34 


a  dictum.  It  was  cited  as  authority  in  Baker  y.  Joseph,^^  in  which 
case,  however,  there  was  a  jury  trial  on  both  counts,  the  contention 
being  that  one  count  was  for  equitable  relief.  In  neither  of  the 
foregoing  cases  was  any  reference  made  to  Smith  v.  Polack. 

In  Boston  Tunnel  Co.  v.  McEenzie  ^^*  the  objection  that  the  court 
erred  in  trying  the  case  without  a  jury  was  urged  for  the  first 
time  on  appeal.    The  court  said : 

''The  cause  was  by  consent  of  counsel  set  down  for  trial  on  a 
day  certain.  On  that  day  counsel  for  defendants  appeared  and  the 
cause  was  tried  by  the  court  without  objection,  and  without  a  jury 
having  been  demanded.  The  jury  was  thereby  waived/'  Citing  a 
nmnber  of  New  York  cases. 

So  in  Montgomery  v.  Sayre  *^  the  court  said : 

"If  the  question  were,  did  the  defendant  waive  his  right  to  a 
trial  by  jury — ^the  record  being  silent  on  the  question,  and  the 
cause  having  been  tried  and  determined  by  the  court — ^there  would 
be  no  difSculty,  for  the  authorities  are  explicit  to  the  end  that 
such  would  be  the  presumption/'  Citing  Boston  Tunnel  Co.  v. 
McKenzie,  and  Smith  v.  Brannan,  siipra. 

Again,  in  Maddux  v.  Walthall,*^®  which  was  an  election  con- 
test instituted  under  section  1111  et  seq.,  Code  of  Civil  Procedure, 
the  court  said : 

''....  In  this  particular  instance  the  refusal  of  the  court  to 
grant  such  a  trial  was  perfectly  proper.  In  the  first  place,  the 
demand  was  not  made  until  after  the  trial  had  conmienced,  and, 
in  the  second  place,  as  appears  by  the  stipulation  of  the  parties, 
and  by  the  record  in  the  cause,  no  question  of  fact  was  in- 
volved  " 

In  none  of  these  cases  was  the  case  of  Smith  v.  Polack,  above 
cited,  mentioned.  In  Swasey  v.  Adair,^^*  although  Smith  v.  Polack 
was  not  cited,  nor,  for  that  matter,  any  of  the  above  cases,  the  court 
held  that  the  right  to  a  trial  by  jury  was  secured  to  litigants  by 
the  provisions  of  section  592  of  the  Code  of  Civil  Procedure,  and 
that  it  was  error  to  refuse  a  jury  trial  in  a  case  in  which  it  was 
authorized  unless  waived  in  one  of  the  modes  prescribed  in  section 
631  of  the  same  code.    It  is  true  the  court,  in  this  case,  expressly 


"  16  Cal.  173. 
"•  67  CaL  485,  8  Pac.  22. 
1^  »1  Cal,  206,  27  Pac.  648.     The 
pretumptioii  was  refused  in  this  case; 

H«w  Trial— 18 


and   compare  Shepherd  v.  Jones,  71 
Cal.  223,  16  Pac.  711. 

iTc  141  CaL  412,  74  Pac.  1026. 

i7d  88  Cal.  179,  25  Pac.  1119. 


(. 


.  \ 


I'. 


§34 


OBOUNDS  OF  THE  MOTION. 


191 


deaied  the  right  on  the  ground  that  it  was  an  equitable  proceed- 
ing; but  it  was  contended  that  the  defendant  had  waived  her 
right  by  not  demanding  a  jury  when  the  fact  at  issue  was  about 
to  be  heard  and  determined  by  the  court  without  a  jury. 

In  Piatt  V.  Havens  "•  the  court  held,  upon  the  authority  of 
Smith  T.  Polack  and  Swasey  t.  Adair,  above  cited,  that  the  right 
of  trial  by  jury  could  not  be  waived  by  implication.  There  are  also 
other  decisions  which  support  this  doctrine."' 

The  true  rule,  it  is  submitted,  rests  upon  the  distinction  between 
proof  of  the  fact  of  waiver,  whether  express  or  implied,  and  the 
presumption  of  that  fact.  Presumption  can  only  be  indulged 
where  proof  of  the  fact  itself  is  wanting.  Applying  this  princi- 
ple, therefore,  it  is  clear  that  waiver  of  the  right  of  trial  by  jury 
can  be  accomplished  solely  in  one  or  the  other  of  the  three  modes 
specified  in  section  631  of  the  Code  of  Civil  Procedure.  The  legis- 
lative intent  is  undoubtedly  to  exclude  all  other  modes.  To  hold 
otherwise  would  be  to  violate  the  fundamental  rules  of  statutory 
eoDstruction. 

But  waiver  may  be  presumed.  If  a  record  shows  that  the  court 
itself  tried  the  cause,  without  a  jury,  and  fails  to  explain  why  s 
jury  was  not  called,  it  will  be  presumed  that  a  jury  was  waived 
in  one  of  the  ways  in  which  a  jury  might  be  waived  under  the 
code.  Neither  party  will  be  allowed  to  contest  this  presumption, 
which  rests  upon  the  broad  principle  of  the  correctness  and  valid- 
ity of  the  proceedings  of  the  trial  court.  The  appellate  court 
will  indulge  all  proper  intendments  necessary  in  support  of  those 
proceedings."* 

In  none  of  the  above-cited  cases  does  the  court  take  a  position 
inconsistent  with  the  one  here  assumed.  On  the  contrary,  they  all 
almost  without  exception,  sustain  it ;  notwithstanding  the  fact  that 
sometimes  the  above  distinction  is  lost  sight  of  in  the  use  of  the 
terms  waiver  and  presumption  of  waiver.  In  Boston  Tunnel  Co. 
V.  McKcnzie,  the  court  really  decided  nothing  more  than  that,  the 
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IT.  119  Cal.  244,  51   Pac.  342.  639,  ( 

"t  See  Bigga  v.  Lloyd,  70  Cal.  447,  Guire 
11  Pac.  831;  Farwell  v.  Murray,  104 
Cal.  464,  38  Pac.  199;  In  re  Rohinaon, 
106  Cal.  493,  39  Pac.  862;  and  corn- 
pars  Pfieter  v.  Dascej-,  85  Cal.  403, 
48  Pac.  393;  Adams  v,  Crawfard,  118 
Cal.  495,  48  Pac.  488;  Ferrea  v. 
Chabot.  121  Cal.  233,  53  Pac.  '689, 
1092;   Napthaly  v.  Eovcgno,  130  Cal. 


See  Bi 


285,  post. 
record  ahowB  trial  bj  jnrr 
without  jury  being  demanded,  an  ap- 
peal waiTpr  of  trial  by  jury  will  t* 
S resumed.  PereEO  v.  Dodn,  9  U(a^ 
,  33  Pac  221. 
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record  being  silent  as  to  the  reason  for  a  trial  by  the  court  in  a 
cause  where  the  right  to  have  a^  jury  existed,  it  was  too  late  to 
raise  the  question  for  the  first  time  on  appeal,  and  it  would  be 
presumed  that  the  right  to  a  jury  trial  was  waived ;  although  the 
court  made  use  of  the  explicit  statement  that  the  jury  was  waived 
by  the  failure  of  the  appellant  to  ask  for  one.  The  word  * '  pre- 
sumption" is  made  use  of  in  Montgomery  v.  Sayre,  although  upon 
ike  authority  of  Boston  Tunnel  Co.  v.  McKemie,  In  Maddux  v. 
Walthall  the  right  (there  being  an  agreed  statement  of  facts)  did 
not  exist,  and  therefore  could  not  be  waived,  notwithstanding  the 
dictum  of  the  court  that  it  was  waived  by  the  failure  to  demand 
a  jury. 

So  in  Leadbetter  v.  Lake  "**  the  court  again  made  use  of  the 
phrase  "the  presumption  is  that  the  jury  was  waived,"  citing  all* 
the  above  cases  in  support  of  the  principle. 

The  right  of  trial  by  jury,  expressly  guaranteed  by  the  Consti- 
tution, as  it  is,  has  always  been  held  of  such  sanctity  that  it  could 
not  be  waived  otherwise  than  under  the  solemn  forms  of  law.  In 
the  absence  of  legislative  provision  it  is  doubtful  if  there  might  be 
waiver  of  the  right-  The  courts  seem  to  be  of  the  opinion  that  it 
could  not  be  done  by  stipulation — private  stipulation,  as  distin- 
guished from  the  consent  evidenced  by  the  minutes  of  the  court. 
In  Griffith  v.  Life  Ins.  Co.,*^^  the  supreme  court  said : 

''Such  provisions  as  the  law  prescribes  for  the  advantage  and 
protection  of  individuals  may,  as  a  rule,  be  waived  by  them,  where 
not  inhibited  by  public  policy.  'Where  no  principle  of  public" pol- 
icy is  violated  parties  are  at  liberty  to  forego  the  protection  of  the 
law.'  (Sedgwick  on  Statutory  and  Constitutional  Law,  109.) 
Where,  however,  *the  object  of  the  statute  is  to  promote  great  pub- 
lic interests,  liberty,  or  morals,  it  cannot  be  defeated  by  any  private 
stipulation.'  "  Citing  same,  page  110,  and  referring  to  section  631, 
Code  of  Civil  Procedure,  among  others. 

Obviously  the  court  had  in  mind  the  right  of  trial  by  jury  as 
one  that  could  not  be  waived  by  private  stipulation.  So,  if  one 
may  not  waive  the  right  by  express  stipulation,  it  is  clear  such 
waiver  cannot  be  held  to  follow  a  stipulation  resting  solely  upon 
implication. 

The  importance  of  the  doctrine  of  presumptive  waiver  here  out- 
lined rests  upon  cases  where  the  record  is  silent  upon  the  subject. 


1"^  118  Cal.  515,  50  Pac.  686. 


17k  101  Cal.  627,  40  Am.  St.  Eep. 
96,  36  Pac.  113. 
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and  parties  attempt  to  raise  the  question  for  the  first  time  on  the 
appeal.  Eveiy  consideration  of  justice  and  fair  dealing,  howevn-, 
requires  that  a  part?  should  not  be  permitted  to  take  the  chances 
of  a  trial  by  the  court,  and  when  he  finds  that  the  decision  is 
against  him,  object  for  the  first  time  that  the  trial  should  have 
been  by  jury.*"  It'can  hardly  be  contended  that  a  judgment  ren- 
dered upon  a  trial  by  the  court,  had  in  the  absence  of  an  express 
waiver  of  a  jury,  is  absolutely  void.'*  If  not  void  it  must  be  ir- 
regular merely,  and  if  merely  irregular,  it  is  difScult  to  perceive 
why  the  party  should  not  be  required  to  object  to  the  conrse  taken, 
as  he  is  required  to  do  in  the  case  of  other  irregularities."  The 
only  difBculty  about  this  is  that  it  appears  to  add  a  mode  of  waiver 

1"  The  decision*  of  other  ■tatea 
■ubstantially  agree  with  those  of  Cali- 
forolft.  Id  the  following  eaiBB  the 
doctrine  of  waiver  was  considered: 
Dooley  v.  Burlington  G.  M.  Co.,  12 
Aril,  332,  100  Pae.  787;  Duncan  v. 
Whedbee,  4  Colo.  143 ;  Leahj  v.  Dun- 
lap,  6  Colo.  552;  Cerussite  Mioing 
Co.  T.  Anderson,  IS  Colo.  App.  307, 
75  Pse.  15S;  Prank  t.  Baner,  19  Colo. 
App.  US,  75  Pao.  S30;  Lindstrom  t. 
Lumber  Co.,  IZ  Idaho,  14,  88  Pac. 
92;  Montana  etc.  P.  Co.  v.  Boston  t 
M.  Co.,  27  Mont.  288,  70  Pao.  1114; 
King  V.  Allen,  29  Mont.  5,  73  Pae. 
1107;  Chessman  v.  Hale,  31  Moot. 
677,  79  Pac.  254,  68  L.  E.  A.  410,  3 
Ann.  Cas.  I03S;  Murray  v.  Hauser, 
21  Mont.  120,  53  Pac.  B9;  Cons.  Q. 
&  a.  M.  Co.  V.  Strutbers,  41  Mont. 
S85,  111  Pac.  153;  Haley  ▼.  Eureka 
CouQt7  Bank,  21  Nev.  127,  26  Pac.  64, 
12  L.  R.  A.  815;  Territory  v.  Ortis, 
8  N.  M.  154,  42  Pac.  37;  Erickson 
T.  Bank,  9  N.  D.  81,  81  N.  W.  46; 
Yankton  etc.  Ine.  Co.  v.  By.  Co.,  7 
8.  D.  428,  64  N.  W.  514;  Meldrum  v. 
Konefick,  IS  S.  D.  370,  89  N.  W.  863; 
Queenan  ».  Territory,  11  Okl.  261,  71 
Pac.  218,  61  L.  R.  A.  324;  In  ra  Mc- 
Quown,  19  Okl.  347,  91  Pac,  689, 
11  L.  K.  A.,  N.  B.,  1136;  Wilkes  v. 
Cornelius,  21  Or.  341,  23  Pac.  473; 
Johnston  V.  Shofner,  23  Or.  Ill,  31 
Pac.  254 ;  American  etc.  Co.  v. 
Hutchinson,  19  Or.  334,  24  Pac.  515; 
Puffer  T.  American  Ins.  Co.,  48  Or. 
475,  87  Pac.  523;  Patty  v.  Salem 
Fburing  Mill  Co.,  53  Or.  350,  96  Pbb. 


1106,  SS  Pae.  521,  100  Pie.  298; 
Gibson  v.  McQurrin  (Utah),  106  Pac 
66S ;  Stetson  etc.  Co.  t.  McDonald,  5 
Wash.  496,  32  Pae.  108;  Keane  t. 
Brrgger,  3  Wash.  338,  28  Pae.  653: 
Frye  v.  BiU,  14  Waab.  83,  43  Pac. 
1097;  Johnson  t.  Goodtime,  1  Wash. 
T«r.  484;  King  Co.  t.  Hill,  1  Wash. 
404,  25  Pae.  451;  Meeker  t.  Gilbcft. 
3  Wash.  Ter.  369,  19  Pae.  18;  Park 
V.  Migbell,  7  Wasb.  304,  35  Pae.  63; 
State  V.  Neterer,  33  Wash.  535,  74 
Pac.  668;  Zilke  r.  Woodley,  36  WaiL 
84,  78  Pae.  299;  State  v.  Packenham, 
40  Wash.  403,  S2  Pae.  597;  OregoM 
etc.  Co.  T.  McCormiek,  46  Wash.  45. 
89  Pac.  186;  Grimm  v.  Pacific  etc 
Co..  50  Wash.  415,  97  Pae.  297;  Fruit- 
land  etc.  Co.  t.  Smith,  54  Wash.  ISo, 
102  Pac.  1031. 

Bee,  also,  Iiemon  v.  Ward,  3  Arii. 
219,  73  Pac.  443;  Meeker  v.  Gilbert. 
3  Wash.  Ter.  369,  19  Pae.  18;  Baker 
».  Prewitt.  3  Wash.  Ter.  595.  19  Pac 
149;  Hollibaugh  t.  Hehn,  13  Wjo. 
269,  79  Pae.  1044;  Pointer  t.  Jonei, 
IS  Wyo.  1,  85  Pac  1050. 

The  case  of  Cheasman  t.  Hale,  31 
Mont.  577,  78  Pae.  254,  68  L.  B.  A 
410,  3  Ann.  Cas.  1038.  and  the  more 
recent  one  of  ConsoUdated  etc.  Co.  v. 
StrutfaeiB,  41  Mont.  565,  111  Pae.  153, 
are  particularly  interesting  as  pre- 
eonting  the  doctrine  of  the  text  in  an 
eihaastive  manner. 

'*  A  judgment  rendered  without  a 
trial  is  not  absolutely  void.  Et  parts 
Bennett,  44  Cal.  84. 

1*  See  aeetion  27,  oiUa. 
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to  those  specified  in  the  statute.  This  difficultj,  however,  is  not 
insuperable," 

Failing  to  appear  at  the  call  of  the  term  calendar  is  not  a  waiver 
of  a  jury  trial ;  *^  but  it  has  been  held  that  failure  to  appear  and  de- 
posit fees  for  a  jury  trial  within  five  days  after  demanding  such  a 
trial,  no  demand  having  been  made  until  the  parties  announced 
themselves  ready  for  trial,  was  a  waiver  of  the  right,  the  court  hold- 
ing that  a  rule  requiring  such  appearance  and  deposit  was  a  reason- 
able one,  the  practical  operation  of  which  was  merely  to  require  a 
litigant  to  make  his  demand  for  a  jury  trial  five  days  prior  to  the 
date  set  for  trial.*'  In  the  case  of  Biggs  v.  Lloyd,*'  the  court  held 
that  neglecting  to  demand  a  jury  at  the  time  the  case  is  called  to  be 
set  for  trial  was  not  a  waiver  of  a  jury  trial,  although  a  rule  of 
court  provided  that  a  jury  should  then  be  demanded.  Nor  is  it  a 
waiver  of  the  right  to  a  jury  trial  to  fail  to  ask  for  a  jury  when  a 
continuance  is  granted  at  defendant's  (appellant's)  request.*^ 
Nor  is  it  waiver  to  go  to  trial,  after  refusal  of  a  jury  trial,  before 
the  court." 

Denial  of  the  right  to  a  jury  trial  cannot  be  reviewed  collater- 
ally, as  by  habeas  oorpiis,  in  any  case  where  the  jury  is  not  a  con- 
stituent part  of  the  court,  or  in  which  the  right  to  a  jury  might 
be  waived    The  remedy  is  by  appeal.** 


M  In  thie  eonnection  see  People  t. 
King,  28  Cal.  265.  In  that  ease  it 
VM  held  that  where  a  demurrer  to  an 
indietment  was  overruled,  and  there- 
upon the  prisoner  refused  to  plead, 
it  irtLB  proper  for  the  court  to  enter 
a  judgment  of  guilty  against  him. 
The  statute  authorizing  tlus  was  held 
to  he  constitutional,  although  there 
was  no  provision  in  the  Constitution 
then  in  force,  that  a  jury  could  be 
waived  in  criminal  cases. 

ii  Sweeney  ▼.  Standf ord,  60  CaL 
862. 

ss  Adams  v.  Crawford,  116  CtA.  495, 
48  Pae.  488.  See,  also,  Napthalj  v. 
Boregno,  130  CaL  639,  63  Pac.  66, 
621. 

In  at  least  two  states  (see  note 
12a,  9upra),  specific  provision  for  the 
deposit  of  jury  fees  is  made,  and  it  is 
said  that  failure  to  comply  with  this 
requirement  shaU  be  deemed  waiver 
of  the  right.  The  following  Colorado 
cases  illustrate  the  law  in  that  state. 
See  Woods  v.  Tanquary,  3  Colo.  App. 


515,  34  Pac.  737;  Commissioners  t. 
Brown,  2  Colo.  App.  473,  31  Pac.  525. 

For  other  eases  to  same  effe<$t,  see 
note  171,  9upra, 

««  70  Cal.  447,  11  Pac.  831.  In 
Sholin  V.  Skamania  etc.  Co.,  56  Wash. 
303,  105  Pac.  632,  it  was  held  that 
the  court  might,  in  its  discretion,  per- 
mit a  demand  for  a  jury  to  be  made 
after  the  case  is  called  to  be  set  for 
trial.    And  see  cases  there  cited. 

2*  Farwell  v.  Murray,  104  CaL 
464,  38  Pac.  199. 

w  In  re  Bobinson,  106  CaL  493,  39 
Pac.  862.  In  the  cases  cited  in  the 
last  three  notes  the  supreme  court  held 
specifically  that  waiver  of  jury  trial 
could  be  accomplished  only  in  the 
modes  specified  in  section  631,  Code  of 
Civil  Procedure. 

26  Ex  parte  Miller,  82  Cal.  454,  22 
Pac.  1113.  In  this  case  the  writ  was 
refused  on  the  ground  that  the  of- 
fense charged,  the  violation  of  an  or- 
dinance, was  not  one  requiring  a  jury 
trial  and  that  the  denial  of  a  trial 
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g  34a.     Public    Trial — The   constitutional   right   to    a   public 
trial   in  criiniDal   prosecutions   is   guaranteed   in   section   13  of 

article  1  of  the  California  Constitution  of  1879.^  A  public 
trial  has  been  held  to  include  open  doors  and  the  free  admission 
of  the  general  public  so  far  as  such  admission  is  consistent  with 


by  j"T  was  merely  an  error  which 
might  be  reviewed  oa  appeal. 

See  Powclson  v.  Lockwood,  82  Cal. 
613,  23  Pau.  143,  where  prohibition 
was  denied  to  restrain  a  trial  with- 
out a  jury  of  an  offense  of  vagrsJicy, 
and  for  like  rpJiBons. 

And  see  In  re  Fife,  110  Cal.  8,  42 
PftO.  299,  wbere  habeas  corpus  wbs 
denied  in  a  similar  case  and  for  a  like 

At  Qrst  blush  the  casca  of  Taylor 
V.  ReyooWH,  82  Cal.  5B3,  28  Pac.  088, 
and  Bx  parts  Wong  You  Ting,  100 
Cal.  296,  39  Pac.  G2T,  decide  tlie 
point  otherwise;  but  in  thoao  cases 
the  point  waa  really  not  raised,  and 
all  ob.jectionR  to  the  writ  were  ex- 
pressly waived  in  order  to  reaph  a 
decieioD  on  the  merits  as  tu  whether 
the  di'fendant  was  or  was  not  entitled 
to  a  jury  trial.     In  the  Fife  case  the 

■'....  The  denial  -of  a  trial  by 
jury  is  merely  error  to  be  corrected 
on  appeal,  and  does  Dot  go  to  the 
jurisdiction  of  the  court,  so  that  it 
may  be  inquired  into  on  habeas  cor- 
pm,  except  in  those  cases  where  a  jury 
'  '  waived,  and  therefore  is  a 
necessary  constituent  part  of  the 
court,  A  jury  may  be  waived  in  any 
civil  case,  and  it  is  not  (wntended 
by  anyone  that  the  refusal  of  a  de- 
mand for  a  jury  in  a  civil  case  affects 
the  jurisdiction,  or  ia  anything  more 
than  error;  and,  as  a  jury  may,  under 
tbe  Constitution,  be  waived  'in  all 
eriminal  cases  not  amounting  to  a 
felony,'  a  jury  is  not  a  necessary 
constituent  part  of  a  court  for  the 
trial  of  a  misdemeanor,  and  the  re. 
fusal  of  a  court  to  allow  a  jury  on 
■ucb  a  trial  is  mere  error." 

See  cases  cited  in  nolo  171,  supra, 
for  illustrations  of  acts  accepted,  as 
well  as  those  not  accepted,  as  evi- 
dence of  waiver  of  right  to  a  jury 
trial. 

1  Bee,  also,  section  645,  Arizona 
Criminal   Code,    Bevisod    Statutes   of 


1901;  article  2,  section  18,  Conatitn- 
tion  of  Colorado;  article  1,  sectten 
13,  Constitution  of  Tdaho;  article  i, 
Bec(ioa  IB.  Constitution  of  Montana; 
section  3993,  Cutting's  Compiled  Ixn 
of  Nevada  (section  10.  Criminal  Pim- 
tiee)[  article  1,  section  13,  Cunstitu- 
tion  of  North  Dakota;  article  2,  sec- 
tion 20,  Constitution  of  Oklahoma; 
article  1,  section  II,  Constitution  af 
Oregon;  article  6.  section  7,  Cdb- 
stituliun  of  South  Dakota;  article  1, 
section  12,  Constitution  of  Utah; 
article  1,  section  22,  Constitution  of 
Washington. 

The  t^onstitutions  of  Oklahoma. 
Oregon,  South  Dakota,  UUh,  Wash- 
ington and  Wyoming,  also  contsis 
provisions  for  "open"  court*,  and  His 
administration  of  justice  npraly. 
Article  1,  section  10.  ConstitDlioa  af 
Oregon;  article  1,  section  10,  Con- 
stitution of  Washington,  and  arlicit 
1,  section  8,  Constitution  of  Wyonitig. 
It  is  probable,  however,  that  the  woH 
is  used  here  in  the  sense  of  "anil- 
able";  that  is,  tbat  courts  are  npet 
to  all  alike  for  the  defense  cf  perwnil 
and  property  rights;  but  the  Orefjoa 
provision  contains  the  expression,  "as 
court  shall  be  secret,  but  JDitlM 
shall  t>e  administered  openly,"  eli. 
The  Wyoming  Constitution,  howerar, 
doubtless  refers  to  the  aiailabiHtT 
of  courts,  rather  than  to  the  public 
character  of  the  trials,  and  contaiBi 
no  reference  to  tbe  latter.  Thi*  pro- 
vision under  consii!  era  tion  was  adoptcil 
from  the  sixth  ameadment  to  tV 
Constitution  of  the  United  StatM. 
and  is  to  be  found  in  nearly  all  tlw 
state  Constitutions. 

In  some  instances,  as  by  the  North 
Dakota  code  (section  6749),  slatn- 
tory  provision  ia  made  for  the  ex- 
clusion of  persons  "not  neceasarily 
present  as  parties  or  witnexaH^"  aid 
the  courts  are,  in  such  casn,  toior 
times  called  npon  to  determiw 
whether  the  scope  of  the  const itntioaal 
pruvis-ons  ia  thus  affected. 
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the  size  of  the  eonrtroom,  the  conveniences  of  the  court,  the  right 
to  exclude  objectionable  characters  and  youth  of  tender  years,  and 
to  do  all  things  that  may  facilitate  the  proper  oonduct  of  the  trial. 
Quoting  from  Judge  Cooley,  the  conrt  in  People  V.  Hartman  '*  said : 

"The  requirement  of  a  public  trial  is  for  the  benefit  of  the  ac- 
cnsed;  that  the  public  may  see  that  he  is  fairly  dealt  with  and  not 
unjustly  condemned,  and  that  the  presence  of  interested  specta- 
tors may  keep  his  triers  keenly  alive  to  a  sense  of  their  responsibil- 
i^,  and  to  the  importance  of  their  functions ;  and  the  requirement 
is  fairly  observed  i£,  without  partiality  or  favoritism,  a  reasonable 
proportion  of  the  public  is  suffered  to  attend,  notwithstanding  that 
those  persons  whose  presence  could  be  of  no  service  to  the  accused, 
and  who  would  only  be  drawn  hither  by  a  prurient  curiosity,  are 
excluded  altogether." 

The  court,  in  the  same  case,  also  held  that  the  purposes  con- 
templated by  the  Constitution  were  not  met  by  the  presence  of 
the  ofGcers  of  the  conrt,  "men  whom,  it  is  safe  to  say,  were  under 
the  influence  of  tiie  court,"  and  their  presence  made  the  trial  no 
more  public  than  if  they,  too,  had  been  excluded. 

The  casea  of  People  v.  Swafford,'  and  People  v.  Kerrigan,*  were 
not  in  eottfiict  with  the  constitutional  provision,  and  the  case 
cited  above.  In  the  former  the  defendant  entered  no  objection 
to  the  action  of  the  court  in  excluding  all  but  the  witnesses,  ofBcers 
and  counsel,  and  it  was  said  that  rion  cojistat  such  order  was  made 
at  his  express  request.  In  People  v.  Kerrigan,  the  doors  were  not 
closed,  and  the  friends  of  the  defendant  were  permitted  to  come  and 
go  as  they  pleased. 

The  requirement  of  a  public  trial  applies  also  to  a  preliminary 
examination.  This  was  held  in  People  v.  Tarbox,*  where  the  court 
said: 

"There  can  be  no  question  that  the  defendant  has  the  'right'  to 
a  public  examination  before  the  committing  magistrate,  but  under 
the  provisions  of  the  Penal  Code,  above  quoted  [sec.  868] ,  he  may 
waive  that  right  whenever  he  deems  it  to  his  interest  to  do  so." 

{  36.  A  General  Verdict  in  an  Equity  Case  is  Irregular. — As 
has  been  stated,  it  is  in  the  discretion  of  the  judge  in  an  equity  case 

»  103  Cal.   242,  42  Am.   St.  Bep.       also,  State  v.  Osboine,  54  Or.  239,  103 

103,  37  Pae.  153.  Pftc.  62,  where  the  subject  it  treated 

'  fifl  Cal.  223,  3  Fae.  809.  ezhanBtivelj,  and  tbe  eases  collected. 

'  73  Cal.  222,  14  Pae.  849.  See,       -  •  115  CaL  57,  4fl  Pac.  896. 
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to  submit  special  issues  to  the  jury.'  But  a  gener&I  verdict  in  any 
equity  case  is  irregular,  and  may  be  set  aside  even  after  it  has  been 
approved  by  the  court.' 

Iq  many  cases  legal  and  equitable  causes  of  action  or  defense 
are  united  in  one  pleading.  In  such  cases  the  court  should  paa 
upon  the  equitable  portion  of  the  ease  first,  and  when  that  is  done 
the  legal  portion  may  be  submitted  to  a  jury.'  It  is  irregular  to 
take  a  general  verdict  on  both  branches  of  the  case  together.  Nor 
should  special  issues  involving  the  various  issues  be  framed,  aud  all 
submitted  to  the  jury  together.* 

But  irregularities  in  this  regard,  like  other  irregularities,  aro 
waived  by  failing  to  object  at  the  trial  in  proper  season.' 

Where  an  answer  has  a  legal  and  an  equitable  aspect,  and  the 
latter  only  is  passed  upon,  and  the  defendants  take  the  equitable 
relief  only,  there  is  no  injury  from  denying  a  jury  trial .• 

§  36.  The  Court  Should  Bale  on  Qaestions  of  Z.aw  aa  Tbej- 
Arise. — It  is  the  function  of  the  judge  to  decide  questions  of  law; ' 
and  it  is  the  right  of  the  parties  to  have  such  questions  decided 
as  they  arise ;  for  the  subsequent  conduct  of  the  trial  may  depend 
upon  the  decision.  In  practice,  however,  it  is  very  common  for  the 
judge  to  relieve  himself  from  the  necessity  of  deciding  a  point, 
by  receiving  the  evidence  "subject  to  objection,"  or  "subject  to 
exception,"  or  the  like.  When  this  is  done  it  is  sometimes  required 
that  the  party  shall  renew  his  objection  at  a  subsequent  stage  of  the 
trial,  as  is  explained  in  another  place.*  In  cases  where  the  objec- 
tion is  properly  made  and  is  taken  under  advisement,  it  is  not 
necessary  for  the  party  to  renew  it,  but  it  is  the  duty  of  the  judge 
to  rule  upon  the  question  before  the  trial  terminates,  and  it  is  an 
irregularity  to  fail  to  do  so.     The  practice  for  receiving  evidence 


1  See  Kction  34,  aod  notea  8  am]  9, 
ante. 

>  Wingate  t,  Ferris,  50  Cal.  105; 
Brandt  t.  Whcaton,  53  Cal.  430,  1 
Morr,   Min,  Eep.   145. 

i  ArpieUo  v.  Edinger,  10  Cal.  150; 
Estrada  t,  Murpbj,  19  Cal.  248;  ' 
Lestrade  t.  Barth,  19  Cat.  060;  Mar- 
tin »,  Zellerbacb,  38  Cal.  300,  B9  Am. 
Dec.  365;  Webpr  v.  MarshaL,  19  Cal. 
447;  Fish  v.  Benson,  71  Cal.  428,  12 
Pac.  454;  Swaaey  v.  Adair,  88  Cat 
179,   25   Pac   1119. 


*  Weber  T.  Marshal],  19  Cal.  W. 
>  Baker   t.   Joseph,    16    Csl.   173; 

Lestrade  v.  Barth,  19  CaL  C60; 
Scliieffery  v.  Tapia,  68  Cat  184,  t 
Pac.  878. 

1  Bodiey  v.  Ferguson,  30  C«l.  511. 

1  It  it  error  to  submit  qaeitioa*  »t 
law  to  the  jury.  See  section  1£0». 
and  Carpentier  t.  Thiraton,  24  Ctl 
268;   People  v.  Ivey,  49  CaL  56, 

*  See  aectioiL  104,  potU 
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in  that  maDner  lias  been  condemned.  Thus  in  Sliarp  ▼.  Lumlej/ 
Sawyer,  C.  J.,  delivering  the  opinion,  said ; 

''We  here  take  occasion  to  remark  fhat  whenever  a  district  judge 
receives  evidence  in  fhe  jprogress  of  a  trial,  and  reserves  the  question 
of  its  admissibility  for  further  consideration,  when  his  conclusion 
is  attained  he  should  distinctly  and  expressly  rule  upon  it  one  way 
or  the  other,  so  that  the  party  against  whom  the  ruling  is  made 
can  have  the  benefit  of  a  specific  objection.  We  often  find  in 
records  evidence  received  in  this  manner,  subject  to  be  finally  re- 
ceived or  rejected  after  more  mature  consideration,  without  any  due 
to  the  final  ruling,  other  than  such  as  is  to  be  inferred  from  the 
general  result.  It  may  also  be  added  that  questions  should  not  be 
90  reserved  without  the  consent  of  parties  in  cases  where  the  con- 
sequences of  the  ruling  might  be  obviated  by  other  evidence  on  the 
part  of  the  party  against  whom  the  ruling  is  finally  made.'* 

So  in  Mayo  v.  Mazeaux,^  Crockett,  J.,  delivering  the  opinion,  said : 
"We  cannot  too  strongly  condemn  the  practice  adopted  in  this  case, 
and  which  is  of  frequent  occurrence  in  the  district  courts,  of  ad- 
mitting testimony  subject  to  exceptions,  and  reserving  the  ruling 
upon  it  until  a  later  stage  of  the  case,  and  .afterward  omitting  to 
decide  the  point,  or  failing  to  state  upon  what  ground  the  evidence 
is  rejected,  if  it  be  excluded.  This  loose  practice  often  leaves  it 
doubtful  whether  the  particular  evidence  was  excluded  or  not, 
or  was  considered  by  the  court  as  an  element  in  its  decision.  If 
rejected  it  may  have  been  on  a  point  which  the  party  might  have 
supplied  if  the  decision  had  been  made  at  the  proper  time.  With- 
out intending  to  lay  down  an  infiexible  rule  on  the  subject,  we  deem 
it  fhe  better  practice  to  decide  upon  the  admissibility  of  evidence 
when  offered ;  but  if  the  rule  be  departed  from,  it  is  clearly  the 
duty  of  the  court  at  a  subsequent  stage  of  the  case  to  rule  upon  the 
point  distinctly,  and  if  the  evidence  be  excluded  to  state  upon  what 
ground." 

In  each  of  the  foregoing  cases  the  supreme  court  could  see  from 
the  record  what,  the  decision  upon  the  objection  was,  so  that  the 
remarks  quoted  are  merely  dicta.  But  it  is  believed  that  they  are 
in  the  main  correct.  It  cannot  be  doubted  that  where  a  question 
is  taken  under  advisement  the  court  should  not  fail  altogether  to 
rule  upon  it  ;^  and  it  seems  as  clear  that  wliere  the  consequences 


t. 


»  34  CaL  611. 
«  3a  Cal.  442. 


te  Citj  of  Stockton  t.  Dunham,  69 
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of  the  ruling  could  be  avoided  by  the  introduction  of  other  evi- 
dence, the  ruling  should  be  made  in  time  to  permit  such  other 
evidence  to  be  introduced.  It  is  believed,  too,  that,  as  a  general 
rule,  a  decision  upon  the  admissibility  of  evidence  should  not  be 
reserved  against  the  objection  of  the  parties,  at  least  if  the  trial 
is  to  proceed.  There  are  many  points  of  such  difficulty  that  the 
court  may  properly  take  them  under  advisement;  but  if  in  such 
case  it  be  shown  by  the  affidavit  of  counsel  (or  probably  by  his 
simple  assurance)  that  the  subsequent  conduct  of  his  side  of  the 
case  depends,  in  a  material  degree,  upon  the  way  the  point  is  de- 
cided, and  that  he  cannot  tell  what  course  to  adopt  until  he  knows 
what  tlie  ruling  is,  it  is  believed  that  the  judge  would  not  be  justi- 
fied in  forcing  him  to  proceed  in  the  absence  of  the  ruling. 

This  is  practically  the  view  taken  by  the  supreme  court  in  the  case 
of  Martin  v.  Lloyd,"  where  it  was  said; 

"The  better  practice  is,  no  doubt,  to  rule  upon  questions  in- 
volving the  admissibility  of  evideuee  as  they  arise;  but  it  happens 
sometimes  that  the  determination  of  the  merits  of  the  case  turns 
upon  a  question  touching  the  relevancy  or  incompetency  of  certain 
evidence  offered,  and  .in  such  event  it  would  be  entirely  proper 
for  the  court  to  take  the  question  nnder  advisement,  where  neither 
party  could  be  prejudiced  by  such  a  course.  On  the  other  hand, 
the  practice,  which  seems  nowadays  to  be  too  freely  indulged  in, 
might  in  some  cases  seriously  enibaiTASS  a  party  who,  not  knowing 
what  the  final  ruling  would  be,  could  not  determine  what  further 
evidence  he  should  introduce.  Therefore,  whether  such  practice 
would  be  ground  for  reversal  in  any  given  case  would  depend  upon 
the  particular  circumstances  of  that  case," 

The  failure  to  rule  upon  an  abjection  properly  made  and  not 
waived  is  an  "irregularity  of  the  court,"  and  should  be  reviewed 
as  such.' 

If  the  evidence  in  question  is  admissible,  or,  if  inadmissible,  its 
admission  would  in  the  state  of  the  case  be  harmless  error,  failare 
to  rule  thereon,  even  if  an  inc^larity  of  court,  would  be  injury 
without  prejudice,  and  governed  by  the  rule.* 

"  0*  Cal.   J95,  29  Pac,  491.     Sec,  »  Dewey  r.  Prank,  OS  C«L  343;  B- 

also,  Ravmand  v.  Glover,  122  Cal.  471,  tate  of  Brooki,  54  CkL  471. 

S5  Pac.  398.  •  Bee  Ramboz  v.  Stoirell.  103  CiI. 

See  Pe<>[(lB  v.  Westlakc,  62  Cal.  303,  588,  37  Pac  519.     See,  alto,  leetion 
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§  37.  The  Oonrt  Should  not  Change  Its  RoUngs  to  the  Preju- 
dice of  a  Party. — ^The  rule  as  to  the  law  of  the  case  does  not  apply 
to  lower  courts;  ^  and  therefore  such  courts  may  change  their 
rulings.  But  a  ruling  should  not  be  changed  in  such  a  way  as  to 
mislead  a  party  or  prejudice  his  rights.  This  was  held  in  Monson 
V.  Cooke.'  In  that  case  the  referee  admitted  testimony  against 
objection.  After  the  case  was  submitted  the  referee  undertook  to 
exclude  from  his  consideration  the  testimony,  on  the  ground  of  in- 
competency. For  this  the  judgment  was  reversed,  the  supreme 
court,  per  Heydenfeldt,  J.,  saying:  *'The  referee  should  have  held 
to  his  first  decision,  and  given  the  defendants  the  benefit  of  it 
upon  appeal,  or  after  arriving  at  the  conclusion  that  the  witness 
was  incompetent,  he  should  have  ordered  a  rehearing  of  the  cause, 
BO  that  the  plaintiff  might  have  had  the  opportunity  of  otherwise 
supplying  the  excluded  testimony  of  Cooke." 

The  same  rule  was  applied  in  Carpentier  v.  Small.'  The  action 
was  ejectment;  the  defendants  undertook  to  set  up  in  their  answer 
a  claim  for  improvements,  and  at  the  trial  offered  evidence  in  sup- 
port of  such  claim.  Objection  was  made  that  the  evidence  offered 
was  inadmissible  under  the  answer,  but  the  objection  was  overruled 
and  the  evidence  admitted.  In  the  decision  of  the  case,  however, 
it  appeared  that  the  court  decided  that  the  answer  was  insuf&cient 
to  permit  the  defendants  to  be  allowed  for  their  improvements. 
For  this  change  of  opinion  a  new  trial  was  granted,  and  Sawyer, 
C.  J.,  delivering  the  opinion,  said : 

''This  change  of  opinion  may  have  worked  great  injustice  to 
the  defendants.  They  made  an  attempt  to  set  up  a  valid  claim 
for  improvements  in  their  answers.  The  plaintiff  did  not  demur 
for  insufficiency,  but  did  raise  the  question  on  that  ground  by  ob- 
jection to  the  introduction  of  evidence  under  it.  The  court  then 
deemed  the  answer  sufficient,  and  admitted  the  evidence.  The 
ruling  was  with  the  defendants  on  that  point.  There  was,  there- 
fore, in  view  of  the  ruling  of  the  court,  no  occasion  to  amend,  and 
no  leave  to  amend  was  asked.  Had  the  ruling  been  the  other  way, 
the  defendants  might  have  obviated  the  objection  by  amendment. 
But  relying  on  the  ruling,  the  subsequent  change  in  the  view  of 
the  court  has  deprived  them  of  an  opportunity  to  correct  the  de- 
feet  in  their  pleadings,  and  they  may  lose  the  value  of  their  im- 
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provements  in  eonaequence  of  the  action  of  the  court,  when  it  wai 
too  late  to  remedy  it.  We  think  the  defendants  were  entitled  to 
rely  upon  the  ruling,  and  since  a  different  view  finally  prevailed, 
that  they  should  have  an  opportunity  to  obviate  the  detect  in  thn 
pleadings.     Otherwise  great  injustice  may  result." 

The  foregoing  case  was  approved  and  followed  in  Hartson  ». 
Hardin.'  In  that  case  evidence  of  the  value  of  services  sued  for 
was  admitted  against  objection  as  "tending  in  some  degree,  how- 
ever remotely,  to  establish  the  value  of  plaintiff's  services":  but 
in  the  decision  the  court  held  that  there  was  no  proof  whatever 
of  the  value  of  the  services.     For  this  the  judgment  was  reversed. 

The  same  doctrine  was  applied  in  Tennant  v.  Pfister.*  In  thij 
case  a  demurrer  to  the  complaint  on  the  ground  of  misjoinder  of 
parties  was  overruled.  At  the  trial  the  question  was  again 
raised  by  objection  to  any  evidence  under  the  complaint,  wliieh 
objection  was  sustained,  and  the  plaintiffs  declining  to  amend, 
the  action  was  dismissed.  The  supreme  court  did  not  consider  the 
question  as  to  the  sufficiency  of  the  pleading,  but  reversed  tLe 
judgment  for  the  irregularity  of  the  court  to  the  prejudice  of  the 
plaintiff.  On  a  subsequent  appeal  it  was  held  that  the  objection 
as  to  the  misjoinder  was  well  taken.* 

The  foregoing  cases  sufficiently  establish  the  rule  and  show  its 
reason  and  application. 

g  38.  The  Judge  Should  not  Express  Any  Opinion  Concemiog 
th«  Character  of  a  Witnesa.^This  is  the  effect  of  the  provision  of 
the  Constitution  that  judges  must  not  charge  juries  with  respect 
to  matters  of  fact.  That  provision,  as  is  explained  in  another 
place,'  not  only  prevents  the  judge  from  charging  directly  as  W 
a  fact,  but  also  from  assuming  a  fact,  and  from  intimating  BSf 
opinion  concerning  the  way  the  jury  ought  to  find,  or  concernins 
the  credibility  of  a  witness;  and  the  prohibition  operates  noi 
only_  during  the  formal  charge  to  the  jury,  but  also  during  other 
stages  of  the  trial.  The  judge,  however,  may  rebuke  a  witn(SJ 
for  improper  demeanor.  Thus  where  the  judge,  in  the  preseace 
and  hearing  of  the  jury,  said  to  a  witness,  who  was  conataatly 
laughing,  "that  his  manner  of  testifying  was  very  nnbeoominft 
and  that  he  was  surprised  to  see  him  manifest  so  much  leviQr  in 
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a  case  of  ao  mnch  Bolemnity,"  it  was  held  that  there  was  nothing 
improper  or  censurable  in  the  proof.* 

It  is  somewhat  doubtful  whether  a  Tiolation  of  the  provision 
above  mentioned  should  be  reviewed  as  an  error  in  law  or  as  an 
irr^ularity.  Where  it  occurs  during  the  charge  it  is  the  practice 
to  proceed  as  for  an  error  in  law. 

S  39.  After  the  Jniy  have  Betired  the  Jadge  Should  not  H<dd 
Ai^  ConunnnicatiOD  Witli  Them,  Except  In  Open  Court  in  Frei- 
ence  of  Oonniel. — Communications  from  the  judge  to  th«  jury 
after  they  have  retired  may  be  of  two  hinds,  viz.,  when  they  come 
back  iuto  court  for  further  instructions,  and  when  the  ju^e  goes 
to  their  room  and  makes  some  private  communication  to  them. 
These  will  be  considered  separately, 

1.  Where  the  Jury  Come  Back  into  Court  for  Further  Inairuc- 
tiont. — The  code  provides  for  this  contingency  as  follows :  * 

"Sec  614.  After  the  jury  have  retired  for  deliberation,  if  there 
be  a  disagreement  between  them  as  to  any  part  of  the  testimony, 
or  if  they  desire  to  be  informed  of  any  point  of  law  arising  in 
the  cause,  they  may  require  the  officer  to  conduct  them  into  court. 
Upon  their  being  brought  into  court,  the  informatioD  required 
mnst  be  given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
their  counsel, " 

This  provision  has  been  in  force  since  1851."  It  gives  the  jury 
the  right  to  come  back  for  further  instructions,  and  makes  it  the 


'  TliomaB  T.  State,  27  Ob.  287;  and 
look  St  Skrah  v.  State,  28  Qa.  676. 
Tli«  Eubjeet  is  further  treated  in  aee- 
tioD  121,  pott. 

'  Code  of  Civil  Procedure  of  Cali- 
fomit;  Mction  192,  Hilli'  Annotated 
Code  of  Colorado;  section  4390,  Be- 
'iud  Codes  of  Idaho;  section  6751, 
Rc'iied  Codes  of  Montana  (section 
1085,  Code  of  Civil  Procedure) ;  'sec- 
tion 3265,  Catting'B  Compiled  Laws 
of  Nevada  (section  170,  Civil  Prac- 
ti(f)  i  section  7027,  Revised  Codes  of 
North  Dakota ;  section  5768,  Compiled 
I-awi  of  Ok!aliom&;  section  144, 
lord's  Oregon  Laws;  section  262, 
<^a<\e  of  Civil  Procedars  of  South 
I^akota;  section  3156.  Compiled  Lan.i 
of  Utah;  section  352,  Beni.  ft  Bnl. 
Cods  of  WashingtOD  (sMtion  5005, 
Btl.  Code};    >eeaoa   4503,   Compiled 


Statutes  of  Wyomiufr.  These  mc- 
tioDs  are  coached  in  practically  iden- 
tical language. 

Section  1400,  Revised  Statu  tea  of 
Arizona,  is  as  follows:  "When  the 
jury  vrish  to  commanieat«  with  the 
court  they  shall  make  their  wish 
known  to  the  ofBeer  having  thetn 
in  charge,  who  aball  inform  the  court 
thereof,  and  they  may  be  brought 
into  open  court,  and,  through  their 
foreman,  shall  state  to  the  court, 
either  verbally  or  in  writing,  what 
they  de«ire  to  communicate."  But 
section  1410  provides  that  no  further 
instructions  may  be  given  after  the 
argument  begins,  and  it  is  doubtful 
if  the  scope  of  the  section  quoted  is 
strictly  in  line  with  the  section  under 
consideration  I 

u  lAws  of  1851,  p.  77. 
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duty  of  the  court  to  give  such  instructions.  This  is  to  be  done, 
however,  "in  the  presence  of,  or  after  notice  to,  the  parties  or 
their  counsel."  To  violate  this  provision  is  undoubtedly  an  ir- 
regularity; but  it  ts  believed  that  such  irregularity  is  not  pro- 
ductive of  injury  unless  the  instruction  be  erroaeous.  In  the  case 
of  Redman  v.  Gulnac,'  after  the  jury  had  retired  they  came  back 
for  further  instructions,  and  the  court  instructed  them  "in  the 
absence  of  the  parties  or  their  coimsel."  But  in  this  case  the 
record  on  appeal  did  not  show  what  the  instructions  were,  and 
the  court  had  therefore  no  means  of  determining  their  correetue^. 
It  said  that  "such  instructions  will  be  considered  important,  if  the 
contrary  be  not  shown,  from  the  fact  that  the  jury  have  asked 
for  them,"  and  directed  a  new  trial.  This  is  in  accordance  with 
the  general  rule  with  reference  to  irregularities,  viz.,  that  if  an 
irregidarity  be  shown  it  wili  be  presumed  to  have  been  injurious, 
unless  the  contrary  appear  from  the  record.'  The  case  does  not 
touch  the  qiiestion  of  what  is  to  be  done  where  the  record  shows 
what  instructions  were  given.  As  above  stated,  it  is  undoubtedly 
irregular  where  the  jury  return  to  instruct  them  without  notice 
to,  and  in  the  absence  of,  the  parties  or  their  counsel.  But  no 
reason  is  perceived  why  the  general  rule  should  not  apply,  vit, 
that  where  the  court  can  see  that  no  injury  rcsidted  from  the  ir- 
regularity, the  verdict  will  not  be  disturbed.'  And  it  would  swni 
that  where  the  instruction  is  manifestly  correct  no  injury  can 
result  from  it.  It  is  true  that  in  the  case  supposed  the  losing 
party  had  no  opportunity  to  except  to  the  instruction.  But  what 
good  would  an  exception  have  done  him!  The  correctness  of  the 
instruction  may  be  examined  upon  motion  for  new  trial  on  the 
ground  of  the  "irregularity  of  the  court."  Such  inquiry  ia  not 
for  the  purpose  of  seeing  whether  an  "error  in  law"  was  com- 
mitted, and  therefore  no  exception  is  required.  It  is  for  the 
purpose  of  seeing  whether  an  irregularity,  which  is  shown  to  have 
urred,  aas  injurious  to  ike  moving  party.  But  the  inquiry  ia 
precisely  the  same  for  the  one  purpose  as  for  the  other;  that  ia 
to  say,  it  is  directed  in  both  cases  to  the  correctness  or  incorrect- 
ness of  the  instruction.  All  that  the  losing  party  can  claim  it 
that  the  correctness  of  the  instruction  should  be  inquired  into,  and 

*  See  section  26,  ant«. 
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that  is  all  he  would  have  gained  had  he  been  present  and  taketi 
an  exception  to  it.* 

It  would  seem,  therefore,  that  the  rule  may  be  stated  to  be 
thiai  If  upon  the  return  of  the  jury  erroneowt  instructions  (or 
instructiona  which  are  not  shown  or  explained  by  the  record)  are 
given  in  the  absence  of,  and  without  notice  to,  the  parties  or 
their  counsel,  a  new  trial  must  be  granted ;  but  if  the  instructions 
BO  given  are  correct  and  applicable,  the  irregularity  is  not  pro- 
ductive of  injury,  and  a  new  trial  should  be  refused. 

The  section  under  consideration  makes  no  distinction  between 
an  instruction  upon  an  entirely  new  phase  or  theory  of  the  litiga- 
tion, and  one  intended  merely  to  elucidate  some  point  already 
covered  by  instructions  given  prior  to  the  retirement  of  the  jury. 
It  is  to  be  assumed  that  no  distinction  of  this  kind  exists,  and 
that  the  judge  is  at  liberty  to  give  sn  entirely  new  instruction 
npon  some  point  of  law  concerning  which  the  jury  desires  in- 
formation when  they  come  into  court  for  further  instructions. 
The  supreme  court  in  People  v.  Stouter,'*  however,  held  that  an 
inatructioo  which  permitted  them  to  find  the  defendant  guilty  of 
an  attempt  to  commit  the  crime  charged,  given  for  the  first  time 
to  the  jury  after  they  had  been  out  twenty-four  hours,  and  had 
announced  their  views  in  the  matter,  was,  under  the  circumstances 
of  that  case,  "a  most  dangerous  interference  with  the  right  of 
the  defendant  to  a  fair  trial."  It  is  not  clear  whether  the  court 
placed  its  decision  upon  the  ground  that  the  instruction  waa  too 
late,  or  whether  the  circumstances  were  such  as  to  render  it 
prejudicial,  or  whether  it  was  otherwise  erroneous.  Doubtless 
each  of  these  grounds  had  its  weight  in  detennining  the  court's 
opinion.  But  even  so,  the  principle  is  clear  that  there  is  a  limit 
to  instructions  that  may  be  given  to  a  jury,  particularly  in  a 
criminal  case,  after  retirement. 

What  would  constitute  reasonable  notice  within  the  meaning  of 
section  614,  above  quoted,  must  be  determined  from  the  circum- 
staooes  of  each  case.  ■ 

2.  Private  Communications  from  the  Judge  to  the  Jury. — It 
Koetimes  happens  that  a  judge  will  go  to  the  jury-room,  either 
of  his  own  accord  or  in  response  to  a  request  from  the  jury,  and 
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to  be  too  clear 
^  tdmit  of  discuuion.  Bnt  look  at 
EmeiMn  v.    Santa  Clara  County,   40 


Cal.     543.    The     leaaoDB     given    bj 
Crockett,  J.,  are  unanswerable. 
«•  142  Cal.  146,  75  Pac.  T80. 
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make  some  comtnunicatioQ  to  them.  The  authorities  are  not  in 
accord  aa  to  the  effect  of  such  a  commuiiicatioti.  Some  of  the 
ci\aes  say  that  a  new  trial  ahould  be  granted,  without  regard  to 
the  character  of  the  communication.  Thus  in  Sargent  t.  Roberts,' 
where  such  a  communication  was  made  the  ground  of  a  motion 
for  new  trial,  Parker,  C.  J.,  delivering  the  opinion,  said:  "As 
it  is  impossible,  we  think,  to  complain  of  the  substance  of  the 
comniunication,  the  only  question  is  whether  any  communication 
at  all  ia  proper,  and  if  it  was  not  the  party  against  whom  the 
verdict  is  rendered  is  entitled  to  a  new  trial.  And  we  are  all  of 
opinion,  after  considering  the  question  maturely,  that  no  cora< 
munication  whatever  ought  to  take  place  between  the  judge  and 
the  jury  after  the  cause  is  committed  to  them  by  the  charge  of 
the  judge,  unless  in  open  oourt,  and,  where  practicable,  in  presence 
of  counsel  in  the  cause.  The  oath  administered  to  the  officer 
seems  to  indicate  this  as  the  proper  course.  'He  is  to  suffer  no 
person  to  speak  to  them,  nor  to  speak  to  them  himself,  unless  to 

BppeltaDt  was  not  obliged  to  follaw 
th«  jndge  to  tbe  jurj-room  in  order 
to  protect  his  legal  rights,  or  to  tM 
that  the  jury  was  not  influenoed  bj 
tbe  presence  of  the  judge;  And  th« 
state  estuiot  be  permitted  to  sboir 
what  oceurrsd  between  tbe  judge  and 
the  jury  at  a  place  where  the  judge 
had  no  right  to  be,  and  in  regard  to 
which  no  official  reeord  could  be  made. 
But  learned  eoonsel  for  the  state 
insist  that  the  judge  said  nothing  to 
tbe  jury,  and  hence  his  conduct  eonld 
not  bare  been  prejudicial  to  the  de- 
fendant. Bat  the  law  does  not  sub- 
ject parties  litigant  to  the  dissd- 
vantagr  of  beine  reqoired  to  accept 
the  statement  of  even  the  judge  at 
to  what  occurs  between  himself  and 
the  jury  at  a  place  where  tbe  judge 
has  no  right  to  be,  and  where  lidnnls 
cannot  be  required  to  attend-  It  is 
the  lawful  right  of  a  party  to  have 
his  cause  tried  in  open  court,  with 
opportunity  to  be  present  and  heard 
in  respect  to  everything  transteted. 
It  Is  his  right  to  be  present,  and  at- 
tended by  eonnsel  whenever  it  is  fouid 
necessary  or  desirable  for  the  court 
to  communicate  with  the  jury,  aud  be 
is  not  required  to  depend  npon  the 
memory  or  sense  of  fairness  of  the 
judge  as  to  what  occurs  between  tbe 


•  1  Pick.  337,  11  Am.  Dec  185. 
Spp,  also.  State  v.  Wroth,  15  Wash. 
62],  47  Fnc.  106,  where  it  was  shown 
that  after  the  jury  had  retired  for 
lie  liberation,  they  requested  to  see 
the  judge,  and  thereupon  tbe  lattor 
left  the  bench  and  went  into  tbe  jury- 
room  and  closed  the  door.  There- 
after, upon  returning  to  the  court- 
room, be  stated  to  counsel  for  the 
prosecution  and  defense  that  thcr 
jury  desired  to  be  further  instructed 
on  the  subject  of  reasonable  doubt. 
There  arose  a  question  as  to  the  facts 
in  making  up  the  record  of  the  mo- 
tion, and  it  was  finally  made  to  ap- 
p<>ar  that  the  judge,  instead  of  going 
i  n  In  tbe  j  ury-room,  stood  in  the 
ili'iTway,  the  door  being  partially 
oi'tn,  but  this  was  held  to  be  such 
iii-pooduct  as  warranted  a  new  trial. 
'I'liii  following  language  expresses  the 
piiuciple: 

"It  is  contended  by  the  appellant's 
rounsel  that  this  constituted  such 
miiiconduet  on  the  part  of  tbe  trial 
jiiilge  as  required  a  reversal,  and  we 
think  tbe  contention  must  be  sus- 
tained. In  the  discharge  of  his  offi- 
cial duties,  the  place  for  the  judge 
is  on  the  bench.  As  to  him,  tbe  law 
has  dosed  tbe  portals  of  the  j  ury- 
room,  and   ba   maj    not   enter.     Tbe 
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ask  them  whether  they  are  agreed';  ^  and  he  is  not  to  stiff er  them 
to  separate  until  they  axe  agreed,  unless  by  order  of  the  court. 
When  the  court  is  adjourned  the  judge  carries  no  i>ower  with  him 
to  his  lodgings,  and  has  no  more  authority  over  the  jury  than  any 
other  person;  and  any  direction  from  him,  either  verbal  or  in 
writing,  is  improper.  It  is  not  sufficient  to  say  that  this  power 
is  in  hands  highly  responsible  for  the  proper  exercise  of  it;  the 
only  sure  way  to  prevent  all  jealousies  and  suspicions  is  to  con- 
sider the  judge  as  having  no  control  whatever  over  the  case, 
except  in  open  court  in  presence  of  the  parties  and  their  counseL 
The  public  interest  requires  that  litigating  parties  should  have 
nothing  to  complain  of  or  suspect  in  the  administration  of  justice, 
and  the  convenience  of  jurors  is  of  small  consideration  compared 

with  this  great  object It  is  better  that  everybody  should 

suffer  inconvenience  than  that  a  practice  should  be  continued 
which  is  capable  of  abuse,  or  at  least  of  being  the  ground  of  un- 
easiaess  and  jealousy.'' 

The  same  doctrine  was  very  clearly  stated  in  Crabtree  v.  Hagen- 
baugh,'  where  a  new  trial  was  moved  for  on  similar  grounds.  In 
that  case  Caton,  C.  J.,  delivering  the  opinion,  said :  ' '  In  this  case, 
after  the  jury  had  retired  to  consider  of  their  verdict,  they  sent 
for  the  judge,  who  repaired  to  their  room,  and  there  had  inter- 
course with  them  on  the  subject  of  the  instructions  which  had 
been  given  them.  This  was  manifestly  done  with  no  improper 
motive  on  the  part  of  the  judge,  and  it  may  be  that  it  had  no 
influence  with  them  in  the  formation  of  their  verdict.  Indeed, 
the  most  that  the  judge  did  was  to  decline  to  explain  the  meaning 
of  the  written  instructions  which  had  been  given  to  the  jury.    We 


judge  ftnd  the  jury  at  anj  tune  or 
place  when  he  has  no  lawful  right  to 
be  present.  His  right  in  this  respect 
goes  to  "the  rerj  substance  of  trial 
bj  jury.  Aside  from  the  rights  of 
the  parties,  public  policy  idll  not 
sanction  any  departure  from  the  rule 
that  requires  that  all  such  communis 
cations  shaU  be  public,  and  in  the 
presence  of  the  parties  or  their  coun- 
sel" Then  follows  an  excerpt  from 
the  ease  of  Sargent  ▼.  Boberts,  re- 
ferred to  in  the  text,  and  other  cases 
founded  upon  a  similar  state  of  facts, 
and  decided  similarly. 
New  Trial— 14 


In  State  t.  Garrand,  5  Or.  216,  it 
was  suggested  that  it  was  proper  for 
the  judge  and  jury  to  communicate 
back  and  forth  concerning  the  possi- 
bility of  arriving  at  a  verdict  in  a 
short  time,  and  as  to  the  advisability 
of  the  judge  waiting  and  keeping  the 
court  open  to  receive  the  verdict;  but 
even  communications  of  this  innocent 
character  should  be  publicly  made. 

7  The  oath  in  California  is  not  ma- 
terially different.  Section  613,  C!ode 
of  Civil  Procedure. 

«  23  111.  349,  76  Am.  Dec.  694;  look 
also  at  Taylor  y.  Betsf ord,  13  Johns. 
487. 
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that   what  was  said   and   done  by   the 


choose  to 

while  io  the  jurj'-'^o™  f'id  not  influence  the  jury  in  their  delibera- 
tions, for  we  think  that  independent  of  the  effect  upon  the  jury 
the  judgment  should  be  reversed,  for  the  simple  reason  that  such 
an  interview  did  take  plaee.  If  in  this  ease  no  harm  was  actually 
done,  and  for  that  reason  the  verdict  is  allowed  to  stand,  we  open 
the  door  to  inquiry  in  all  such  cases  as  to  whether  the  party  has 
been  injured  by  the  interview.  Such  an  inquiry  should  not  be 
tolerated.  The  policy  of  the  law  requires  that  all  the  proceeding? 
of  the  court  should  be  open  and  notorious,  and  in  the  presence 
of  the  party,  so  that  if  he  is  not  satisfied  he  may  take  exceptions 
to  it  in  the  mode  pointed  out  by  the  law.  and  not  be  put  to 
extraneous  proof  to  show  that  an  error  has  been  committed  in  a 
Beeret  proceeding,  and  in  fact  out  of  court." 

The  doctrine  of  the  foregoing  cases  does  not  prevail  in  all  the 
atatea.  Thus  in  Goldsmith  v.  Solomons,*  where  a  new  trial  waa 
moved  for,  on  the  ground  that  the  judge  had  communicated  with 
the  jury  as  to  the  form  of  their  verdict,  in  the  absence  of  the 
parties  and  their  counsel,  O'Neal,  J.,  delivering  the  opinion,  said: 

"The  administration  of  justice  in  a  court  necessarily  demomh 
a  large  share  of  discretion,  unregulated  by  precise  rule,  from  the 
presiding  judge.  His  choice  to  the  position  which  he  holds,  his 
continuance  in  it,  his  learning,  experience,  and  impartiality,  are 
supposed  to  be  grounds  enough  against  its  improper  exercise. 
The  intercourse  between  the  jurj'  and  the  bench  is,  in  many  re- 
•pects,  very  confidential.  Often  the  communications  from  the  jury 
are  of  that  kind  which  ought  not  to  be  communicated  to  the  bar. 
The  case  before  us  is  an  illustration  of  that.  To  have  com- 
municated the  foreman's  inquiry  would  have  been  to  announce  tile 
result  of  the  case  before  the  verdict  was  published.  This  is  so 
irregular  that  it  would  have  furnished  a  much  better  ground  of 
appeal  from  that  under  consideration.  So,  too,  the  foreman  of 
the  jury  often  says  to  the  judge;  'We  ere  divided,  ten  to  two;  we 
can't  agree,  what  are  we  to  do!'  Is  that  to  be  communicated 
to  counsel?  Certainly  not.  There  can  be  but  one  proper  rule 
npon  the  subject — that  is,  to  trust  all  these  matters  to  the  discre- 
tion of  the  judge.  When  it  is  proper  that  the  attention  of  the 
bar  should  be  called  to  the  doubts  of  the  jury,  it  will  be  dotu. 

•  2  Btrob.  (S.  C.)  296. 
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From  the  first  oi^nization  of  our  judicial  gystem  we  have  gone 
on  without  difficulty  under  this  discretionary  system.  The  con- 
fidence of  the  bar  in  the  bench  has  prevented  anything  in  the 
shape  of  suspicion  from  doubting  the  propriety  of  the  administra- 
tion of  justice  daily  administered  in  their  presence.  The  case  from 
Pickering,  1st  vol.,  337  [11  Am.  Dec.  185],  Sargent  v.  RobertB  et 
aL,  seems  to  have  given  occasion  to  the  second  ground.  That  case 
is,  I  think,  of  very  questionable  propriety.  For  even  to  hold  after 
the  jury  is  sent  out,  and  a  constable  sworn  in  charge  of  them, 
and  the  court  is  adjourned  over  to  the  next  day,  that  the  judge 
should  have  no  communciation  with  them,  is,  I  think,  pushing 
judicial  coyness  to  the  very  verge  of  mere  prudery.  Honesty  in 
everything  goes  upon  the  motto  'think  no  evil.'  Whenever  a 
man  begins  to  think  that  he  is  suspected  of  dishonesty,  there  is 
great  danger  of  his  being  dishonest.  In  this  state  we  have  never 
pursued  any  such  practice.  Here  we  have  been  willing  to  leave 
it  where  it  should  be  left — to  the  discretion  of  the  judge.  But 
that  case  from  Pickering  is  not  at  all  like  this.  There  the  com- 
munication was  after  adjournment — ^here  it  was  sedente  curia: 
there  it  was  a  written  chaise.  Here  it  was  merely  a  direction 
as  to  the  form  of  the  verdict  on  which  the  jury  had  already  agreed. 
The  motion  is  dismissed." 

The  foregoing  cases  give  the  reasoning  upon  both  sides  of  the 
question.  It  is  believed,  however,  that  no  one  of  them  is  entirely 
correct  in  its  statement  of  the  rule.  The  opinion  in  the  case 
from  South  Carolina  is  to  the  effect  that  the  judge  may  hold 
private  communications  with  the  jury,  and  may  reveal  such  com- 
munications or  withhold  them  from  counsel  in  his  discretion. 
This  is  contrary  to  the  weight  of  authority,  and  does  not  seem  to 
be  a  wholesome  rule.  The  other  cases  cited  are  to  the  effect  that 
the  judge  must  hold  no  communication  with  the  jury  after  they 
have  retired,  except  in  open  court,  and  that  if  he  does  so,  the 
verdict  will  be  set  aside  without  regard  to  the  character  of  the 
communication.  This  seems  to  go  too  much  to  the  other  extreme. 
As  already  shown,  the  general  rule  with  respect  to  irregularities 
18  that  they  are  presumed  to  have  been  injurious  unless  the  record 
shows  the  contrary ;  but  that  where  the  court  can  see  from  the 
record  that  no  injury  resulted,  the  verdict  will  not  be  c^isturbed.^® 
And  there  seems  to  be  no  good  reason  why  this  rule  should  not 

^^  See  section  .26,  ante. 


<      4 


'       I 


I        • 

I 


I        f 


»•♦ 


i    >. 


■ 


>  ii 


5  39 


0B0UND8  OP  THE   MOTION. 


aprlied  ■ 


212 


■  irregular  communicatioiia  from  tlie  j 
jury.  The  only  reasons  that  have  been,  or  can  be,  given  for  the 
extreme  rule  laid  dovra  by  the  casea  above  cited,  viz.,  that  the  verdict 
must  be  set  aside  without  regard  to  the  character  of  the  communi- 
eafion,  are  the  following: 

(a)  That  the  losing  party  is  deprived  of  his  exception.  Bnt  as 
above  explained,"  with  reference  to  instructions  given  in  the 
absence  of  counsel,  an  exception  would  be  of  no  service  to  the 
party  where  the  communication  appears  in  the  record,  and  is  en- 
tirely correct  and  applicable.  The  propriety  of  the  communica- 
tion can  be  examined  upon  the  motion  to  set  aside  the  verdict 
for  the  irregularity,  and  that  is  all  that  would  be  accomplished 
by  en  exception,  and  all  that  the  losing  party  is  entitled  to. 

(b)  The  dangerous  tendency  of  such  communications,  and  the 
difficulty  of  inquiring  into  their  effect.  This  can  only  mean  that 
there  would  usually  be  difficulty  in  proving  what  the  communica- 
tion was,  and  what  was  its  effect  upon  the  jury.  The  objection, 
however,  loses  sight  of  the  general  rule  as  to  irregularities.'*  That 
rule  does  not  require  the  losing  party  to  show  what  the  communi- 
cation was,  or  what  its  effect  was,  unless  it  be  a  matter  within 
his  knowledge."*  All  that  he  is  required  to  show  is  that  aotne 
private  communication  occurred.  The  difficulty  of  showing  this  is 
not  an  element  of  the  question,  because  it  must  be  shown  in  any 
aspect  of  the  rule.  "When  it  is  shown,  the  general  rule  as  to  ir- 
regularities requires  the  sueeessful  party  to  show  what  the  com- 
munication was.  This  ought  not  to  be  difficult,  for  the  affidavit* 
of  the  jurors  may  be  received  in  support  of  the  verdict.  Unless 
it  is  shown  the  verdict  must  be  set  aside.  If,  however,  the 
character  of  the  communication  clearly  appears,  then  the  court 
must  consider  its  effect.  And  under  the  general  rule  as  to  irregu- 
larities, if  the  communication  be  such  that  it  may  have  had  an 
effect  upon  the  jury,  the  verdict  must  be  set  aside;  but  if  the 
court  can  see  that  it  could  tiot  have  had  any  effect  whatever,  it 
is  not  easy  to  see  why  a  new  trial  should  be  granted.  The  rule 
stated  involves  no  dangerous  tendency  or  difficulty  of  inquiry;  by 
its  terms  it  protects  a  verdict  only  where  all  the  facts  and  their 
effects  clearly  appear;  whatever  doubt  is  cast  upon  the  verdict  it 

1^  The  moving  party  would  prob- 
ably be  retjuired  to  negstivr  anv  pre- 
EumptiOD  arising  from  big  aileoes  on 
«  mutter  wiUuit  hia  l^nowledga. 


II  See  first  subdiviBion  of  the  prea- 
ent  BectiOD. 
u  Aa  t4>  which,  see  ecctiou  26,  ante. 
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must  be  set  aside.  This  is  placing  eommunieatioiis  from  the  judge 
upon  the  same  footing  with  communications  from  other  i>erson8y^' 
and  with  irregularities  generally. 

(c)  It  is  said,  however,  that  to  permit  any  communications  from 
the  judge  to  the  jury  after  they  have  retired  would  tend  to  excite 
suspicions  and  jealousies,  and  therefore  would  destroy  confidence 
in  the  administration  of  justice.  But  it  must  be  a  very  suspicious 
mind  that  would  be.  disturbed  by  a  communication  which  clearly 
appears  to  be  perfectly  harmless,  and  it  is  only  in  such  case  that 
the  rule  stated  would  apply.  Such  a  mind  would  suspect  most 
things  occurring  in  the  administration  of  justice ;  as,  for  example, 
the  decision  of  the  judge  of  the  court  below  upon  questions  of  fact, 
and  upon  questions  resting  in  his  discretion,  and  decisions  of  the 
court  of  last  resort  upon  questions  of  law.  It  is  simply  impossible 
to  satisfy  such  persons.    This  objection  is  without  force. 

The  question  does  not  appear  to  have  been  passed  upon  in 
California,  and  in  spite  of  the  high  authorities  in  favor  of  the 
extreme  rule  of  setting  aside  the  verdict  without  regard  to  the 
character  of  the  communication,  it  is  believed  that  the  only  sound 
rule  is  as  follows,  viz.:  That  where  the  losing  party  shows  that 
some  private  communication  was  made  by  the  judge  to  the  jury, 
it  devolves  upon  the  successful  party  to  show  what  the  communi- 
cation was,  and  that  uhless  he  does  this  the  verdict  must  be  set 
aside;  that  where  it  clearly  appears  what  the  communication  was, 
then  if  it  be  of  such  a  character  that  it  may  have  affected  the  jury, 
the  verdict  must  be  set  aside ;  but  that  if  the  court  can  see  from 
the  record  that  it  could  not  have  had  any  effect,  the  verdict  should 
stand. 

§  89a.  Neither  the  Judge  nor  Any  Officer  of  the  Court  Should 
Threaten  the  Jury. — ^In  the  case  of  People  v.  Hughes,^  the  facts 
were  that  the  sheriff,  after  the  jury  had  been  out  for  several  hours, 
informed  them  that  if  they  did  not  agree  in  five  minutes  they 
would  have  to  stay  out  all  night.  The  foreman,  in  reply,  re^ 
quested  him  to  ask  the  judge  to  wait  fifteen  minutes,  and  before 
the  lapse  of  that  time  the  jury  brought  in  a  verdict  of  guilty. 
A  new  trial  was  applied  for  on  the  ground  of  the  communication ; 
but  the  supreme  court,  without  adverting  to  the  threatening 
nature  of  the  communication,  said  that  the  point  was  ''answered 


'  I 
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^*  As  to  wldch,  see  section  68,  p&iU         ^  29  Cal.  257. 
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by  the  cases  of  People  v.  Bo^gs,  20  Cal.  432,  and  People  v.  Symonds, 
22  Cal.  348."  In  those  two  eases  the  communici.-tions  to  the 
jury  were  not  from  officers  of  the  court,  but  were  from  third  per- 
sons, and  were  not  of  a  threatening  chanuiter,  and  the  decisions 
simply  affirmed  the  general  rule  that  when  the  court  conld  see 
that  no  injury  was  done  the  verdict  would  not  be  disturbed.  It 
would  seem,  therefore,  that  People  v.  Hughes  simply  jot-s  to  the 
general  rule  stated;  this  ni!e  is  well  settled,  hut  its  applieation  in 
the  above  ease  may  perhaps  be  questioned. 

It  cannot  be  open  to  doubt  that  there  might  occur  instances  of 
threats  from  the  judge  or  officer  in  charge  which  would  prevent 
a  fair  trial.  In  other  states  verdicts  have  been  set  aside  for  sueh 
threats.  Thus  in  Green  v.  Telfair,'  the  verdict  was  set  aside  for 
remarks  of  the  judge  to  the  effect  that  if  the  jury  'did  not  agree 
he  would  have  to  go  into  the  counli^-  and  would  keep  them  delib- 
erating until  his  return.  So  in  Thomas  v.  Chapman,'  the  verdict 
was  set  aside  because  the  officer  in  charge  of  the  jury  had  stated 
to  them  "that  the  court  had  adjourned  and  left  ordera  for  him  to 
lock  up  the  jury  and  keep  them  all  night  unless  they  agreed  upon 
a  verdict;  that  the  case  was  clear  for  the  plaintiff,  and  that  the 
jury  had  better  agree  and  go  home;  that  if  they  did  not  soon  he 
should  lock  the  jury  up  for  the  night."  So  in  the  case  of  Ghol- 
ston  V.  Gholston,*  a  new  trial  was  granted  because  of  threats  made 
to  the  jury  by  the  officer  in  charge.  What  the  officer  told  the  jury 
was  that  unless  they  agreed  the  judge  would  cany  them  info  the 
adjoining  county  and  that  he  was  making  preparations  for  that 
purpose.  Jenkins,  J.,  delivering  the  opinion  of  the  appellate  court, 
said: 

"The  condnct  of  the  sheriff  was  a  gross  and  flagrant  violation  of 
his  official  duty.  And  moreover,  it  cannot  be  lightly  regarded  in 
considering  the  vilidity  of  the  verdict.  It  is  an  inflexible  rule  of 
law  that  alter  a  jury  shall  have  been  charged  with  a  cause,  having 
had  the  law  or  the  evidence  placed  before  them,  by  or  under  the 
supervision  and  direction  of  the  court,  all  communication  between 
them  and  the  rest  of  mankind  shall  be  suspended,  except  by  per- 
mission of  the  court,  until  they  have  been  discharged  from  the  case. 
It  is  of  the  last  importance  that  this  rule  should  be  rigidly  enforced 
to  the  end  that  the  administration  of  justice  may  be  both  pare 
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and  free  from  suspicion  of  impurity.  The  ascertainment  that  some 
unauthorized  communication  had  been  had  with  the  jury,  the 
nature  and  purport  of  which  was  unknown,  ought  to  vitiate  a  ver- 
dict. How  much  more  a  known  communication,  calculated  to  in- 
timidate jurors,  to  unsettle  resolution  based  upon  fixed  and  well- 
settled  opinion,  to.  produce  conflict  between  a  sense  of  duty  and 
personal  comfort,  convenience,  or  interest.  Here  were  men  with- 
drawn from  their  families  and  their  occupations  for  the  discharge 
of  a  public  duty,  with  the  confident  expectation  of  being  restored 
to  their  usual  associations  and  employments  at  the  close  of  the 
week.  Being  required  to  render  a  verdict  in  a  cause  submitted 
to  them  with  unanimity,  and  being  unable  to  agree  in  opinion  until 
that  week  had  been  spent  and  another  had  been  commenced — whilst 
in  this  state  (for  such  is  the  evidence)  the  above  communication 
is  made  to  them  by  the  ministerial  officer  of  the  court  who  professes 
that  he  *  understood  (it)  from  the  judge  and  others/  It  matters 
not  that  the  communication  was  untrue.  Dare  we  assume  that  the 
jury  received  it  as  untrue?  Dare  we  speculate  upon  the  prob- 
able influence  it  exerted?  They  were  threatened  by  an  officer  of 
the  court  (for  that  is  the  nature  of  the  communication),  who,  in 
aid  of  the  threat,  purports  to  have  for  it  the  high  sanction  of  the 
judge,  with  being  carried  away  from  their  homes,  their  county, 
and  their  business,  and  confined  for  an  indefinite  period  in  another 
county  unless  they  speedily  agree  upon  a  verdict.  There  are  many 
men  who  would  be  more  easily  moved  from  an  opinion  or  a  pur- 
pose by  such  a  threat  than  by  the  offer  of  a  pecuniary  bribe.  We 
cannot  be  assured  that  the  agreement  subsequently  made,  but  un- 
attainable before,  was  not  affected  by  this  communication.  The 
communication  was  clearly  illegal;  it  was  calculated  to  influence 
the  jury  or  some  of  them,  and  therefore  the  verdict  is  not  free  from 
taint.  We  are  reluctantly  constrained  for  this  reason  to  reverse 
the  judgment  of  the  court  below  refusing  a  motion  to  set  aside 
the  verdict,  and  to  grant  a  new  trial."  But  it  must  be  borne  in 
mind  that  the  communications  in  these  cases  are  very  like  that  in 
People  V.  Hughes,  adverted  to  at  the  beginning  of  the  section. 

If  there  be  "no  officious  intermeddling  on  the  part  of  the  officer, 
nor  any  attempt  or  purpose  on  his  part  to  hasten  the  jury  to  an 
agreement  as  to  their  verdict,  ....  and  no  design  on  the  part  of 
the  officer  to  favor  either  party,"  and  no  influence  upon  the  jury 
resulted  from  the  communication,  the  verdict  will  not  be  disturbed.' 

•  Leach  ▼.  Wilbur,  9  AUen  (Mass.),  212. 
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In  this  connection  it  ia  proper  to  note  that  threats  ma^  be  com- 
municated in  many  different  forma,  and  may  be  aaid  to  include 
every  irregular  attempt  to  influence  the  verdict  of  a  jary  through 
fear  or  natural  timidity;  and  when  coming  from  an  officer  of  the 
court  ou^ht  to  be,  and  doubtless  are,  regarded  as  more  than  nsoally 
reprehensible.  Officers  of  the  conrt,  and  more  particularly  the  pre- 
siding judge  of  the  court,  poseess  opportnnities,  as  they  also  pos- 
sess power,  not  within  the  reach  of  the  general  public,  and  their 
conduct  in  this  regard  is  properly  subjected  to  more  than  the  usual 
degree  of  suspicion  attaching  to  the  performance  of  governmental 
functions.  Moreover,  for  a  like  reason,  that  which,  coming  from 
an  ordinary  individual,  would  be  far  from  prejudicial  would  on 
the  part  of  a  court  official,  and  particularly  the  judge  who  presides, 
be  in  the  hif^est  degree  injurious  to  the  interests  of  the  litigant 
against  nhom  the  acts  in  question  were  directed. 

Thus  in  People  v.  Kindleberger,*  where  the  ju^i^e  of  the  trial 
court  so  far  forgot  himself  aa  to  practically  reprimand  the  juiy 
for  their  failure  to  arrive  at  a  verdict,  and  in  such  a  way  as  cleariy 
to  prejudice  the  right  of  the  defendant  to  a  fair  and  impartial  trial, 
the  supreme  court  reversed  the  judgment,  saying:  "In  thus  ad- 
dressing the  jury  the  learned  judge  of  the  superior  court  com- 
mitted an  error,  to  the  prejudice  of  the  defendant." 

So  in  :Mahoney  v.  San  Fraaciaco  Ry.  Co.,'  where  there  was  an 
attempt,  no  doubt  an  unconscious  one,  to  irregularly  influence  the 
verdict  of  the  jury,  on  the  part  of  the  trial  judge,  the  latter, 
leaminr;  that  only  a  single  juror  was  needed  to  secure  a  verdict 
for  the  plaintiff,  called  the  jury's  attention  to  the  fact  that  the  trial 
was  an  unusually  expensive  one,  that  plaintiff  was  a  poor  man  who 
would  have  to  meet  the  expenses  of  the  trial  in  the  event  the  jury 
failed  to  a^ree,  and  then  sought  to  present  his  instructions  in  an 
argumentative  light  on  behalf  of  the  plaintiff.  The  supreme  court 
ordered  a  new  trial. 

So  the  sheriff  may  also  be  guilty  of  attempting  to  inflneace 
improperly  the  verdict  of  a  jury,  by  similar  oonduct,  which,  with- 

«  100  C:il.  367,  34  Pae.  852.  It  ia 
Bometiriiff-  difficult  to  diatinguish  b»- 
tneen  irrt -^iilarities  of  tbia  kind  and 
improper  LQstnictioiia.  In  tbia  eaae, 
honctpr,  t.he  occuTreoM  took  place 
after  tlii;  jury  bad  letired,  tuid  aa 
tbere  nait  iin  question  aa  to  an  im- 
proper tli.irge,  it  ia  believed  to  b« 
merely  a  a  irregularity. 


Sea,  aleo,  Stata  t.  Chambera,  t 
Idaho,  673,  7S  Pae.  274;  8Ula  t. 
iTaohoa,  3S  Or.  IGO,  ST  Pae.  317; 
State  T.  Crotta,  38  Waab.  24S,  60 
Pae.  403;  Stata  v.  Thield,  39  WarfL 
SSG,  78  Pae.  919. 

T  110  Cal.  471  42  Pae.  9SS.  8m, 
also.  State  v,  Fuhei,  23  Mont  G40, 
&9  Pae.  9ie, 


217 


lERBQUIiABITY  OF  THB  OOUBT. 


840 


out  beings  threatening  in  eharacter,  operates  similarly  upon  the 
juror's  pent  of  yiew,  and  is  equally  prejudicial.  Thus  in  People 
Y.  Myersy'  where  the  sheriff,  pending  the  trial  of  the  case,  con- 
ducted the  jurymen  to  public  saloons,  and  furnished  them  with 
intoxicating  liquors  at  his  own  expense,  it  appearing  that  a  reward 
for  the  conviction  of  the  defendant  had  been  offered,  which  the 
officer  hoped  to  receive,  the  supreme  court  held  that  the  conduct 
of  the  sheriff  was,  under  the  circumstances,  a  sufficient  irregularity 
to  warrant  a  new  trial,  and  it  was  so  ordered. 

So  where  a  sheriff  conversed  with  members  of  the  jury  while  they 
were  deliberating,  it  was  held  prejudicial  misconduct,  and  was  not 
excused  by  the  fact  that  he  had  been  directed  to  inquire  when  they 
would  probably  agree  upon  their  verdict.* 

But  mere  presence  in  the  jury-room  of  a  bailiff  in  charge  of  the 
jury  is  not  misconduct  constituting  an  irregularity  of  this  kind; 
but  the  question  would  be  within  the  discretion  of  the  trial  court. 
There  might  be  circumstances  of  a  suspicious  character  in  connection 
with  such  presence  which  would  justify  a  different  view.^* 

The  rule  requiring  the  interested  party  to  call  the  court's  atten- 
tion, and  the  doctrine  of  waiver,  where  he  fails  to  do  so,  applies 
here,  as  in  other  cases  of  prejudicial  misconduct,  amounting  to  an 
irregularity  of  the  court.^^  But,  as  a  matter  of  course,  if  it  occurs 
at  a  time  when  the  court  could  not  effectively  interfere,  there  would 
be  no  waiver." 


$  40.  Irregnlaritias  in  Secdving  a  Verdict.— As  shown  in  an- 
other place,  the  judge  may  in  certain  cases  direct  the  jury  to  ren- 
der a  certain  verdict.^  But  the  assent  of  the  jury  is  necessary. 
Thus  where  the  judge  directed  the  jury  to  render  a  specified  ver- 
dict, and  they  refused  to  obey  him,  and  the  judge  thereupon  or- 
dered the  clerk  to  enter  the  verdict,  a  new  trial  was  granted.  The 
appeUate  court  said  that  the  judge  could  have  kept  the  jury  delib- 
erating as  long  as  he  saw  fit,  and  if  they  brought  in  a  different 


•  70  Cal.  582,  12  Pac.  719.  See, 
also,  People  t.  Mitchell,  100  Cal.  328, 
where  the  sheriff  was  shown  to  have 
made  a  remark  whieh  might  be  con- 
strued as  an  attempt  to  influence  the 
paj  bj  fear,  the  supreme  court  held 
it  prejudicial,  and  a  new  trial  was 
ordered. 

*  Peterson  v.  SigUnger,  3  S.  D. 
255,  52  N.  W.  1062* 


10  Williams    v.    Chicago    etc.    Co., 
11  8.  D.  463,  78  N.  W.  949. 

11  Peterson  t.    Siglinger,  8  8.  D. 
255,  52  N.  W.  1060. 

12  Peterson  t.   Siglinger,  3   S.  D. 
255,  52  N.  W.  1060. 

1  See   section    121,   post,   subhead 
(b). 
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verdict  from  the  one  directed  could  have  set  it  aside;  hut  that  he 
himself  had  no  power  to  render  a  verdict.'  So  if  a  juror  dissents 
from  the  verdict  announced  by  the  foreman,  such  verdict  must  not 
be  recorded.  But  jurors  cannot  dissent  from  a  verdict  merely  be- 
cause they  mistook  its  effect.  Thiis  where  the  jury  brought  in  a 
general  verdict  for  the  plnintifl,  and  a  special  verdict  inconsistent 
with  the  general  one,  and  the  judge  remarked  that  he  supposed 
judgment  would  have  to  be  entered  for  the  defendant  upon  the 
special  verdict,  and  the  jury  thereupon  withdrew  their  special  ver- 
dict and  reported  to  the  court  that  they  adliered  to  the  general 
verdict,  but  could  not  agree  as  to  the  special  one,  and  the  coart 
thereupon  accepted  the  general  verdict  and  withdrew  the  special 
issues  from  their  consideration,  a  new  trial  was  granted,  the  su- 
preme court  saying:  "While  it  is  undoubtedly  competent  to  a  juror 
to  declare,  even  at  the  last  moment,  that  the  verdict  as  presented 
is  not  his  verdict,  his  dissent  must  proceed  upon  the  question  of 
fact  determined  by  the  verdict.  He  is  not  at  liberty  to  dissent 
merely  because  he  mistook  the  legal  effect  of  his  verdict,  or  ascer- 
tains from  the  remark  of  the  court  that  the  judgment  to  be  ren- 
dered upon  the  verdict  will  be  other  than  he  had  supposed.'" 

Where  a  verdict  is  regular  in  point  of  form,  it  should  be  received ; 
the  judge  should  not  send  the  jury  out  again.  In  Marquani  v, 
Wheeler,'  the  jury  brought  in  a  verdict  for  a  certain  sum  in  gold 
coin.  The  gold-coin  clause  being  wholly  unauthorized,  the  judge 
sent  out  the  jury  and  they  brought  in  a  verdict  for  a  larger  amount, 
the  increase  being  the  difference  between  gold  and  legal  tender 
notes.  For  this  a  new  trial  was  granted,  the  court  saying  that  the 
first  verdict  was  good  with  the  exception  of  the  words  "gold  coin," 
and  that  those  words,  being  outside  the  issues,  should  have  been 
disregarded  as  surplusage.  If  a  portion  of  the  verdict  be  oulside 
the  issues,  it  may  be  treated  as  surplusage.* 

"When  a  verdict  is  announced,  if  it  is  informal  or  insafSeient 
in  not  covering  the  issue  submitted,  it  may  be  corrected  by  the  jurj- 
under  the  advice  of  the  court,  or  the  jury  may  be  again  sent  out"* 
But  the  judge  should  not  make  the  correction  himself.' 


"  Hine  v.  RobbinB,  8  Conn.  342. 

*  Filipatric-k    t.    Himaiebuonn,    43 
Cal.  589. 

«  52  Cal.  445. 

■  See  section  335,  pait. 

•  Sii'lion  619,  Coila  of  Civil  ProP". 
dure,  and  look  at  People  v.  Dick,  'H 


Cal.  663 ;   People  v.  MarquU,  15  C»L 
38;  People  t.  Bonne?,  19  Cal.  44S. 

I  Pattenon  v.  Buttemorlh,  4  Teif. 
15i);  Ross  V.  Aiistil!.  2  Cal.  192.  Bot 
as  lo  purely  rlerical  errore,  see  Per- 
kins  V.  Wilson,  3  Cal  139.  8e«,  ab«. 
Murine  Pavings  Bank  v.  YouDB,  5 
Wasli.  304,  31  Pac.  861. 
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There  are  some  defects  which  are  waived  by  failure  to  object  to 
them  when  the  verdict  is  brought  iiL* 


§  41.  Other  Irregularities. — The  following  are  instances  of 
other  irregularities  of  the  court: 

1.  Trying  a  case  while  proceedings  are  stayed  by  an  appeal.^ 

2.  Trying  a  case  in  disobedience  to  the  mandate  of  the  supreme 
court.    But  the  proceedings  in  such  case  are  absolutely  void.* 

3.  Refusing  to  permit  a  party  to  inspect  papers  introduced  in 
evidence  by  his  adversary.'  But  qtuiere:  Is  this  an  irregularity 
of  the  court  or  of  the  adverse  party,  or  is  it  an  error  in  law  t 

4.  Allowing  the  jury  to  have  law  books  while  deliberating  upon 
their  verdict.*  If  the  jury  should  obtain  law  books  without  the 
permission  of  the  court,  it  would  constitute  an  ''irregularity  of 
the  jury." 

5.  Giving  the  jury  in  charge  of  a  person  not  sworn  as  required 
by  law.* 

6.  The  officer  in  charge  of  the  jury  leaving  them  alone.* 

7.  Failure  of  the  trial  judge  to  accompany  the  jury  during 
their  view  of  the  locus  in  quo,'' 

8.  Questioning  witnesses  in  a  leading  and  suggestive  manner, 
so  as  to  give  the  jury  the  impression  that  the  judge  thought  the 
defendant  guilty.* 

9.  Abuse  of  discretion  in  linuting  counsel  to  an  unreasonably 
short  time  in  their  summing  up.* 


«  Algier  V.  Str.  Maria,  14  Cal.  167; 
Paige  T.  O'NeaU,  12  Cal.  493;  Gon- 
zales  T.  Leon,  31  Cal.  9S;  MitcheU 
▼.  Hoekett,  25  Cal.  539. 

1  Ford  V.  Thompson,  19  Cal.  119. 

>  Ar^nti  v.  San  Francisco,  30  Cal. 
459 ;  and  see  section  299. 

>  Pope  y.  Dalton,  40  Cal.  638. 

*  Merrill  y.  Nary,  10  Allen,  416; 
State  V.  Smith,  6  B.  I.  34;  Newkirk 
V.  State,  27  Ind.  3. 

B  See  Jones  ▼.  State,  2  Blackf.  475; 
MeCann  y.  State,  9  Smedes  ft  M.  466; 
Commonwealth  y.  Shields,  2  Bush, 
82,  83. 

•  Wormley's  Case,  8  Gratt  714; 
Boles  T.  State,  13  Smedes  &  M.  402; 
but  see  People  v.  Kelly,  46  Cal.  357; 
People  y.  Moore,  41  Cal.  238. 

T  People  V.  Yut  Ling,  74  Cal.  569, 
16  Pac.  489;  People  v.  White,  5  CaL 


App.  329,  90  Pae.  471,  and  cases  there 
cited,  where  the  court  held  that  the 
error  might  be  cured  by  a  second  yiew, 
if  the  jury  should  be  properly  in- 
structed to  disregard  the  impressions 
received  on  the  first.  See  cases  cited 
in  note  10,  below. 

•  People  y.  Bowers,  79  Cal.  415,  21 
Pac.  752.  But  see  Woods  y.  Jensen, 
130  Cal.  200,  62  Pac.  473. 

•  People  y.  Green,  99  Cal.  564,  34 
Pac.  231.  This  was  in  a  felony  ease. 
By  section  1095,  Penal  Code,  the 
court  may  restrict  the  argument  to 
two  of  counsel  in  capital  cases,  and 
in  other  criminal  cases  may,  in  its 
discretion,  restrict  the  argument  to 
one.  It  is  certainly  within  the  dis- 
cretion of  the  court  to  limit  oral 
argument  in  civil  cases,  even  to  the 
point  of  dispensing  with  it  entirely. 
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10.  'Absence  of  the  judge  during  the  argument,  teing  out  of 
right  and  hearing  of  the  proceedinga  for  twenty  minutes." 


Golden  Oate  etc.  Co.  t,  Sahrbaeher, 
105  CbI.  114,  38  Pac,  633. 

See  swlion  50,  pott,  as  to  irregu- 
laritiei  in  the  argument.  See  settion 
SI,   post,   as  to   abuse   of   discretion. 

to  People  T.  Tupper,  122  Cal.  424, 
68  Am.  St.  Bep.  35,  G5  Pae.  12S. 
"The  jodfte  is  a  component  part  of  the 
eonit.    ^eie  can  be  no  court  without 


the  judge,  and  all  that  was  dona  in 
the  absence  of  the  judire  w**  rinn« 
in  the  absence  of  the  eonrt.  A  it- 
fendant  convicted  under  sueh  circnni- 
stances  has  been  deprived  of  hi) 
libertj  without  doe  proeen  of  law." 
See,  also.  People  v.  Blnckman.  127 
Cal.  S4S,  59  Pac.  573.  Also  cases 
cited  in  note  7,  abore. 


221 


ntRBODLABITT  Of  THB  JOKT. 


142 


CHAPTER  V. 

GBOUNDS  OP  THB  MOTION— IRREGULABITY  OF  THB 

JUBY. 

I  41   IrreguIaritT-  of  jnTT^-Contents  of  chapter. 

i  43.   Keeessity  of  challenge  to  jutot — ^Waiver. 

i  44.   Jnron  rnnst  be  examined  to  ascertain  competence;  otherwlie,  not 

gronnd  for  new  trial. 
I  45.   If  a  jnror  anewera  falaelj,  when  examined,  a  new  trial  will  be 

granted. 

{  42.  What  is  Irregnlarity  of  fhe  Jury-— Oontenta  of  Pref ent 
Chapter. — ^As  has  been  stated,  the  different  subdivisions  of  the 
section  specifying  the  grounds  upon  which  a  motion  for  new  trial 
may  be  made  were  intended  to  embrace  separate  and  distinct  classes 
of  cases.^  But  the  lines  of  demarcation  between  such  classes  are 
so  interlaced  and  overlapped,  and  so  faint  in  places,  that  it  is  often 
impossible  to  trace  them.  And  it  has  been  found  impracticable 
to  distinguish  upon  any  intelligible  principle  cases  of  irregularity 
of  the  jury  from  cases  of  misconduct  of  the  jury.  Until  some  light 
is  thrown  upon  the  question  by  to  authoritative  exposition,  the 
pradent  practitioner  will  make  his  motion  under  both  subdivisions. 

For  convenience  of  arrangement,  improper  acts  committed  by 
jurors  after  they  have  been  accepted  and  sworn  will  be  considered 
under  the  head  of  misconduct.*  In  this  chapter  nothing  will  be 
attempted  beyond  giving  a  few  of  the  rules  which  govern  where  a 
new  trial  is  moved  for  on  the  ground  of  irregularity  in  the  forma- 
tion of  the  jury.  But  it  is  not  proposed  to  enter  into  an  examina- 
tion of  the  grounds  of  challenge  to  a  juror,*  that  not  being  within 
the  scope  of  this  treatise. 


^  See  section  29,  ante. 
<  As  to  which,  see  chapter  10,  here- 
in. 
*  The    grounds    of    challenge    are 

JiTen  in  sections  198,  199,  602,  Gali- 
ornia  Code  of  Civil  Procedure.  And 
Me  generally  the  following  cases: 
Sampson  v.  Sehaffer,  3  Cal.  107;  Peo- 
ple V.  Peralta,  4  Cal.  175;  People  y. 
Beyes,  5  Cal.  347;  People  y.  Stone- 
cifcr,  6  Cal.  405;  People  v.  Plummer,  9 
Oal.  298;  White  y.  Moses,  11  Cal.  69; 
Paige  ▼.  O'NmO],  12  GaL  4Sd;  Algier 


y.  Steamer  Maria,  14  Cal.  167; 
Thompson  y.  Paige,  16  Cal.  77; 
People  y.  Reynolds,  16  Cal.  128; 
People  y.  Williams,  17  Cal.  142; 
People  y.  Chung  Lit,  17  Cal.  320; 
Grady  v.  Early,  18  Cal.  108;  People 
y.  Mahoney,  18  Cal.  180;  People  y. 
Symonds,  22  Cal.  348;  Watson  y. 
Whitney,  23  Cal.  376;  Spencer  v. 
Doane,  23  Cal.  418;  People  v.  Jenks, 
24  Cal.  11;  People  y.  Coffman,  24  Cal. 
230;  People  y.  King,  27  Cal.  507,  87 
Am.  Dee.  95;  Pfiople  t.  Henderson, 
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^  43.  If  the  Losing  Party  Knows  of  the  Irregulu-ity  He  moat 
Challenge  the  Juror,  and  if  He  Fails  to  Do  This  the  Irregularity 
is  Waived. — ThU  rule  ia  well  settled.  In  People  v.  Coffman,'  the 
names  of  the  jurors  were  not  placed  in  the  jury-box  and  drawn 
therefrom  as  should  have  been  done,  but  were  called  directly  from 
a  list  of  special  jurors.  No  objection  to  this  course  was  interposed 
on  behalf  of  the  prisoner.  On  appeal  the  court,  per  Rhodes.  J., 
said:  "He  will  not  be  permitted  to  take  the  chances  of  a  trial  be- 
fore a  jury  that  he  knows  has  not  been  impaneled  in  strict  con- 
formity to  law,  and  after  an  adverse  verdict,  to  move  to  set  aside 
on  account  of  an  irregularity  that  he  can  fairly  be  deemed  to  have 
assented  to."  So  where  one  of  the  trial  jurors  was  on  the  grand 
jury  which  found  the  indictment,  but  the  prisoner  was  aware  of 
the  fact,  a  new  trial  was  refused.'  So  where  a  juror  who  was  chal- 
lenged by  the  prisoner  was  afterward  sworn  as  a  talesman,  but  the 
prisoner  knew  that  such  was  the  case  and  made  no  objection,  a  new 
trial  was  refused.*  So  where,  one  of  the  jurors  had  sat  upon  & 
former  trial  of  the  case,  but  the  counsel  was  aware  of  the  circum- 
stances, a  new  trial  was  refused.*     So  where  one  of  the  jurors  bad 


28  Cat.  4G5;  People  v.  "Woods.  29  Cfll. 
635;  People  v.  Arceo,  32  Cal.  40; 
People  T.  ThompeoD.  34  Cal.  671; 
People  r.  Dick,  37  fal.  277;  Pdoplo 
T.  Hardin.  37  Cal.  S58 ;  People  v. 
BcoRK'"*,  37  Cal.  676;  Jferadden  t. 
Wallace,  3a  Cal.  51;  People  v.  Weil, 
40  Cal,  268;  People  y.  Cojodo,  40  Cal, 
586;  People  v.  Itenfrow.  41  Cal.  37; 
People  V.  McGuDgill,  41  Cal.  429; 
People  V.  EdwordB,  41  Cat.  640 ;  People 
T.  Sanford.  43  Cal,  29;  People  v.  Fall, 
43  Cal.  137 ;  People  y.  VoU,  43  Cal. 
166;  People  v.  Brotherton,  43  Cal. 
530;  Taylor  t.  W.  P.  H.  R.  Co.,  45 
Cal.  323;  People  v.  Devine,  46  Cal. 
45;  People  V.  Mortimer,  46  Cal.  114; 
People  T.  JobQBton,  46  Cal.  79;  People 
V.  Russell,  46  Cal.  121;  People  t, 
Davis,  47  Cal.  93;  People  ».  Ah  You, 
4T  CbI.  121:  People  t,  Brotherton,  47 
C&l.  3SS;  People  v.  BroK-n.  48  Cal. 
2B4;  People  v.  McCnrtj,  48  Csl.  557; 
People  V.  Cotta,  49  C«l,  166;  Poopio 
T.  Welch,  49  Cal.  174;  People  t. 
Bueklev,  49  Cal.  241;  Trenor  v.  C. 
P.  B.  R.  Co.,  50  Cal.  222;  People  v. 
VastiiiPK,  49  Cal.  560;  People  v.  Col- 
son.  49  Cal.  679;  People  v.  Athcrton, 
51  Cal.  495;  People  v.  Cliin  Moot 
Sow,  61   Cal.   597;    People  v.  Mont- 


gomer7.  53  Cal.  576;  People  t.  All 
Chung,  54  Cal.3B8;  People  T.  Ri1«T,  63 
Cal.  107.  3  Pac.  413 ;  People  y.  Foag 
Ah  aiag.  70  Cal.  S,  11  Pae.  323. 13  P*c 
496;  Lawlor  v.  Linforth.  72  Cal.  21B; 
People  v.  Boling,  83  Cal.  380,  23  P>c 
421 ;  People  T.  Bemmerly,  87  Cal.  117, 
25  Pae.  266;  People  ».  Wong  A  A,  96 
Cat.  125.  30  Pae.  HIS;  Jobnaon  r. 
Visher,  96  Cal.  310.  31  Pac.  106; 
People  T.  Wells,  100  CU.  287,  M 
Pac.  718;  People  t.  Owen,  123  C»t 
482.  56  Pac.  251;  People  t.  Fi«<J- 
ericks,  lOfi  Cal.  554,  39  Pat  944; 
Baker  t.  Boreltn,  136  Cal.  160.  63 
F&c.  591 ;  People  r.  Boren,  139  (^. 
210,  72  Pac.  899;  Quill  t.  Sontt 
ern  Padfle  Co..  140  Cal.  S6».  TS 
Pac.  991;  Oroybill  t.  De  Yonng.  MS 
Cal.  421,  80  pHC.  618;  People  v.  W«t- 
ner.  147  Cal.  546.  82  Pac.  196:  RW 
T.  Southern  Pscifle  Co.,  149  Cal  !W, 
117  Am.  St.  Hep.  130.  86  Pac  711 

1  24  Cal.  230:  see.  nlw,  Pmple  t. 
Stonecifer,  6  Cal.  405;  People  ». 
Chung  Lit.  17  Cal.  320;  Speoctr  t. 
Doane,  23  Cal.  418. 

!  Barlow  v.  Sutp,  2  Blarkf.  114. 

■  Jordu)  T.  Meredith.  1  Bintu  IT. 

*  Bourke  V.  James,  4  Mich.  336. 
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sat  upon  a  former  trial  of  tlie  case,  and  the  record  did  not  show 
whether  the  party  knew  of  this  fact  or  not,  a  new  trial  was  re- 
fused.* So  where  one  of  the  jurors  had  sat  upon  a  former  trial 
of  the  cause,  and  the  losing  party  made  affidavit  that  he  did  not 
know  of  the  fact  until  after  the  verdict,  the  court  held  that  it  was 
necessary  for  him  to  show  that  his  counsel  did  not  know  it,  and 
denied  the  motion  for  new  trial.*  So  where  the  officer  before 
whom  some  depositions  in  the  case  were  taken  was  on  the  jury,  but 
it  was  not  shown  that  this  circumstance  was  unknown  to  the  party, 
a  new  trial  was  refused.^  So  where  one  of  the  jurors  was  hostile 
to  the  plaintiff,  but  the  plaintiff  knew  this  and  made  no  objection 
at  the  trial,  a  new  trial  was  refused.* 

The  rule  applies  to  objections  to  the  entire  panel  equally  as  to 
objections  to  single  jurors.  Thus  in  People  v.  Ah  Lee  Doon,* 
where  objection  was  made  to  the  jury  on  the  ground  of  the  dis- 
qualification of  the  judge  who  ordered  the  panel  drawn,  no  objec- 
tion being  made  at  the  time  the  jury  was  selected,  the  supreme 
court  said: 

**The  statute  [section  1059,  Penal  Code]  is  broad  enough  to  have 
given  the  defendant  good  ground  of  challenge  to  the  panel.  And 
that  was  the  regular  and  only  way  to  raise  the  objection.  If  it 
had  been  made  at  that  time,  and  sustained,  a  special  venire  could 
at  once  have  been  issued.  Raised  for  the  first  time  after  verdict, 
it  comes  too  late." 


§  41  The  Parties  must  Examine  the  Persons  Called  as  Jurors 
to  Ascertain  Their  Competency ;  if  They  Neglect  This  the  Question 
of  Competency  cannot  be  Made  on  Motion  for  New  Trial. — ^The 
parties  have  the  right  to  examine  the  persons  called  as  jurors, 
touching  their  competency  to  act  as  such;  and  it  is  their  duty  to 
do  so.  If  they  neglect  to  perform  their  duty  in  this  regard,  they 
cannot  afterward  complain  of  the  incompetency  of  the  jurors. 


•  Craig  V.  EUiott,  4  Bibb,  272. 

•  Edmondson  v.  Wallace,  20  Ga. 
660.  A  partj  and  his  counsel  are 
presumed  to  know  what  jurors  sat  on 
the  former  trial.  Fitzpatrick  v. 
Harris,  16  B.  Mon.  (Ky.)  561.  But 
this  presumption  may  be  rebutted. 
Where  more  than  three  years  elapsed 
hetween  the  first  and  second  trial, 
and  only  one  of  the  counsel  present 
at  the  first  trial  was  present  at  the 


second,  it  was  held  that  the  presump- 
tion did  not  apply  and  a  new  trial 
was  (granted.  Williams  t.  McGrade, 
18  Minn.  82. 

7  Rollins  v.  Ames,  2  N.  H.  349,  9 
Am.  Dee.   79. 

a  Haskell  v.  Becket,  3  Greenl.  92; 
see,  also,  Lisle  v.  State,  6  Mo.  426; 
State  V.  Tuller,  34  Conn.  280. 

•  97  CaL  171,  31  Pac.  933. 
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Thus  in  People  v.  Chung  Lit,'  where  one  of  the  jurors  was  an 
alien,  and  the  fact  waa  unknown  to  the  defendant,  a  new  trial  was 
refused,  the  supreme  court,  per  Cope,  J.,  saying:  "The  objection 
that  one  of  the  jurora  waa  an  alien  could  not  be  taken  for  the  first 
time  upon  the  motion  for  a  new  trial.  The  defendants  might  have 
examined  him  on  the  subject  and  exercised  their  right  of  challenge 
before  he  was  sworn,  but  having  failed  to  do  this  they  must  suffer 
the  consequences  of  their  own  neglect.  The  authorities  upon  the 
question  are  collected  by  Graham  and  Waterman  in  their  work  on 
New  Trials.  There  is  some  conflict  in  the  cases,  but  the  weight  of 
authority  is  largely  in  favor  of  the  rule  as  we  have  stated  it."  So 
where  one  of  the  jurora  waa  not  a  taxpayer,  but  was  not  examined 
concerning  his  qualifications,  a  new  trial  was  refused,  the  appellate 
court  saying  "that  which  was  a  cause  of  challenge  to  a,  juror  shall 
not  be  made  the  ground  of  a  new  trial."'  So  where  a  juror  waa 
not  a  householder,  but  no  inquiry  was  made  of  him  concerning  the 
fact,  a  new  trial  was  refused  although  the  prisoner  waa  not  aware 
of  the  disqualification  until  after  the  verdict.'  So  where  the  juror 
was  a  nonresident,  but  the  fact  was  not  developed  when  the  jur>' 
was  selected,  and  no  objection  made  until  after  the  verdict.'*    St> 


'  17  CaL  320;  see,  also,  People  t. 
Sanforc],  43  Cal.  29;  Greenup  v. 
Stoker,  3  Oilm.  (9  111.  202)  223; 
aute  T.  QuBfrel,  2  Bay,  150,  1  Am. 
Dec,  637.  See,  also  Peoiile  v.  Evans, 
124  Cal.  206,  56  Pac.  1024.  And 
compare  People  t.  Ah  Lee  Doon,  97 
Cal.  171,  31  Pao.  933. 

See,  also.  Turner  v.  Hahn,  I  Colo. 
23;  Jonea  v.  People,  2  Colo.  351; 
State  V.  Pritchard.  15  Nev.  74.  In 
the  case  o(  Jones  v.  People,  the  rule 
waa  tbas  stated:  "Parties  have  the 
right  to  interrogate  persona  called  to 
ait  as  jurors,  for  tlie  purpose  of  as- 
fertainiog  their  qnalilications  before 
the;  are  sworn,  and  if  this  is  not 
lione  the  right  to  challenge  is  waiTed." 
The  juror  had  volunteered  the  infor- 
mation that  he  was  all  alien,  but 
ncithe/  partv  paid  nuy  attention  to 
the  statement,  or  objected  to  the 
juror  serving. 

1  Stale  V.  Fisher,  2   Nott  *  McC. 

aai. 

>  Croy  V.   State.   32   led.   384. 

•■  Territorj'  v.  Abcita,  1  N.  M. 
545.  This  case  is  not  very  clear, 
however.  It  does  not  appear  that 
an;  inquiiy  was  luaile,  but  it  ii  pre- 


sumed that  the  moving  part;  vu  in 
possession  of  a  knowledge  of  the  facts 
when  the  jury  waa  selected.  Tlw 
court  said:  "The  record  does  not  sbow 
that  the  liefenilaDt  interposed  ao;  ob- 
jeelion  to  the  jur;  until  after  lb' 
verdict.  Neither  doce  it  appear  thst 
the  groonds  of  objection  then  intfr- 
posed  were  not  known  to  the  defend- 
ant at  the  time  the  jury  were  iin> 
paneled.  Without  stopping  to  inqnir« 
whether  there  were  or  were  not  ir- 
regularities either  in  the  lelectina  ot 
summoning  of  the  jury,  it  is  etidenl 
that  none  existed  which  the  defernlict 
could  not  and  did  not  waive  by  omil- 
ting  to  interpose  his  objections  at  tbr 
time  of  impaneling  tha  jni;.'  la 
view  of  the  fact  that  there  COuW 
hardl;  he  a  waiver  of  the  irrepiUri- 
ties,  whalever  the;  were,  in  this  ease 
nonresidence,  without  keowledfe. 
either  actual  or  presumptive,  tie  tent- 
ing  party  must  have  either  made  i)w 
necessary  inquiries  by  the  nnial  *0>r 
dire.  or.  having  neglected  lo  do  •>, 
WHS  charged  with  knowledge  of  thf 
fads.  Concluding,  the  eonrt  Mid: 
"The  defendant  was  at  liberty  to  sub- 
mit bis  case  to  an  inconpetCDt  jniy 
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where  one  of  the  jororB  had  sat  on  a  previous  trial  of  the  ease,  and 
this  fact  was  not  ascertained  until  after  the  trial,  but  the  juror 
was  not  examined  as  to  his  qualifications,  a  new  trial  was  refused.*^ 
So  where  it  was  shown  that  previous  to  the  trial  a  juror  had  ex- 
pressed a  decided  opiiiion  about  the  case,  and  that  this  fact  had  not 
been  ascertained  until  after  the  trial,  but  it  was  not  shown  that  the 
juror  had  been  examined  as  to  his  qualifications,  a  new  trial  was 
refused.'  And  it  is  not  sufficient  merely  to  inquire-  of  the  juror 
without  having  him  sworn ;  he  must  be  placed  under  oath.* 

There  are  some  cases,  however,  which  maintain  the  contrary  doc- 
trine/ Such  cases  proceed  upon  the  principle  that  the  parties  have 
a  right  to  presume  that  none  but  competent  persons  have  been  sum- 
moned as  jurors.  But  as  was  said  in  People  v.  Chung  Lit,  first 
above  cited,  these  cases  are  opposed  to  the  weight  of  authority  and 
to  what  seems  to  be  the  better  reason.  It  would  appear,  however, 
that  some  exceptions  to  the  general  rule  are  founded  upon  the 
principle  mentioned.  Thus  where  no  examination  of  the  jurors  was 
made,  and  it  was  ascertained  after  the  trial  that  one  of  them  did  not 
understand  the  English  language,  it  was  held  that  it  might  well 
be  presumed  that  all  the  jurors  understood  the  language  of  the 
country."  This  case  admits  the  general  rule  to  be  that  the  parties 
must  examine  the  jurors,  but  is  put  upon  the  ground  of  an  excep- 
tion to  it. 


if  be  saw  fit  If  he  did  so,  he  was 
hound  by  it.  It  was  too  late  at  any 
Bobsequent  stage  of  the  proceedines, 
and  especiallj  after  rerdiet,  for  him 
to  interpoecr  his  objections,  unless  it 
appear^  that  the  grounds  for  the  oh- 
jeetums  were  previously  unJcnoum  to 
him/*  This  conclusion  is  doubtless 
good  law,  but  its  application  is  not 
very  dear,  since  nothing  leas  than 
•aecessful  deception  on  the  part  of  the 
juror,  or  some  one  for  him,  can  ez- 
euw  want  of  knowledge,  and  there 
wu  nothing  of  this  sort  suggested. 
See  flection  45,  post, 

«  Fitzpatrick  y.  Harris,  16  B.  Mon. 
561. 

»  Bjars  V.  Mount  Vernon,  77  HI. 
467;  and  see,  also,  State  v.  Shelledy, 
8  Iowa,  477;  Simpson  y.  Pitman,  13 
Ohio,  365;  Alexander  v.  Dunn,  5  Ind. 
122;  Mejer  t.  State,  19  Ark.  156; 
GoDier  ▼.  State,  20  Ark.  36;  Qeorge 
Htw  Trimi— 16 


T.  State,  39  MIm.  570;   Bomaine  t. 
State,  7  Ind.  63. 

•  Taylor  v.  Qreely,  3  OreenL  (Me.) 
204. 

7  Such  is  Burroughs  y.  State,  33 
Ga.  403.  In  Vennum  y.  Harwood,  1 
Gihn.  (6  HI.)  658,  the  party  did  ex- 
amine the  juTj,  so  that  what  is  said 
is  a  mere  dietnm;  and  the  dictum  is 
contrary  to  the  rule  in  later  cases  in 
the  same  state.  See  Byars  y.  Mt. 
Vernon,  77  lU.  467.  In  Maine  it  is  ' 
held  that  where  it  is  ascertained  after 
the  trial  that  any  of  the  jurors  are 
related  to  the  successful  party,  a  new 
trial  must  be  granted ;  but  in  the  eases 
referred  to  the  point  does  not  appear 
to  haye  been  made  that  the  party 
ought  to  haye  examined  the  jurors. 
See  Hardy  y.  Sproule,  32  Me.  311; 
Lane  y.  Goodwin.  47  Me.  593. 

s  Lafayette  Plank  Road  Co.  y.  New 
Albany  B.  B.  Co.,  13  Ind.  90,  74  Am. 
Dee.  246. 
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And  the  rule  does  not  apply  where  the  irregularity  is  snch  thnt 
it  would  not  in  all  probability  have  been  ascertained  by  an  ex- 
amination.* 


tbnt 

i  the      I 


§45.    If  a  Juror  be  Examined  as  to  Hu  Qii&liflcsiti(Hi8  and  I 
Does  not  Answer  Truly,  a  New  Trial  will  be  Granted. — Where  t 

party  has  examined  the  jurors  concerning  their  qualificatinns,  and 
they  do  not  answer  truly,  it  is  manifest  that  he  is  deprived  of  his 
right  of  challenge  for  cause,  and  is  deceived  into  foregoing  his  ri?hl 
of  peremptory  challenge.  If  on  ascertaining  the  truth  he  were  not 
allowed  to  present  the  matter  on  motion  for  new  trial,  the  grossest 
injustice  might  be  done.  The  employees  or  partisans  of  one  party 
could,  by  perjury,  get  on  the  jury  and  decide  the  case  for  him,  or 
prevent  an  agreement  against  him,  and  no  relief  could  be  obtained. 
This  would  be  contrary  to  the  first  principles  of  justice.  And  ac- 
cordingly, in  nit>st  states,  the  fact  that  a  juror  answered  falsely  as 
J  qualifications  is  a  recognized  ground  for  a  new  trial.  Thus 
where  a  short  time  previous  to  the  trial  a  person  said  that  he  be- 
lieved  the  prisoner  "would  be  hung;  that  be  ought  to  be  hung;  that 
nothing  could  save  him;  that  salt  could  not  save  him,  and  that  there 
was  no  law  to  clear  him";  and  subsequently  went  to  the  jaii  and 
told  the  prisoner  that  he  ought  not  to  be  hung,  and  that  if  he  were 
on  the  jury  he  would  not  be  hung;  and  upon  his  examination,  when 
called  as  a  juror,  stated  that  he  had  not  formed  or  expressed  any 
opinion  concerning  the  ease,  a  verdict  against  the  prisoner  was  set 
lo  where  several  months  before  the  trial  one  of  the  iur*n 
said  with  reference  to  the  prisoner  that  it  he  "was  not  hung  there 
was  no  use  of  laws,"  and  on  his  examination  stated  that  he  had  not 
formed  or  expressed  any  opinion  concerning  the  guilt  or  innocence 
of  the  prisoner,  a  new  trial  was  granted.'  So  where  one  of  the  trial 
jurors  who  had  been  on  the  grand  jury  which  found  the  indictment. 
stated  on  the  examination  concerning  his  qualifications,  that  he  bail 
never  formed  or  expressed  an  opinion  concerning  the  case,  a  ne» 
trial  was  granted.''  So  where  a  juror  on  bLs  examination  declared 
that  he  was  impartial,  bnt  it  was  ascertained  after  verdirt  that 
about  a  year  before  the  trial  he  had,  on  hearing  the  evidence  at  a 

*  See  Hogshead  v.  State,  6  ITnmiih.  «  Busick   v.   Stat*,   19    Ohio,   liW; 

59;  Jeffries  v.  Randall,  14  Mara.  200;  bw.    bIbo.    Cadj    v.    State, 

Qlover  ».  WooUey,  Dud.   (Gb.)   85.  (Miss.)   27. 

1  Bellen  r.  State,  3  Scam.  412.  <  Bice  v.  State,  16  Iiid.  £99. 
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preidons  trial  of  the  case,  expressed  an  opinion  on  the  merits  in 
favor  of  the  successful  party,  and  that  he  entertained  feelings  of 
hostility  to  the  losing  party,  the  verdict  was  set  aaide.^  So  where 
previous  to  the  trial  one  of  the  jurors  said  of  the  plaintiff's  case 
that  there  "was  something  about  it  that  looked  like  roguery,"  but 
on  being  examined  as  to  whether  he  had  formed  or  expressed  any 
opinion  concerning  the  case,  did  not  state  that  he  had,  or  mention 
the  above  circumstance,  a  verdict  for  the  defendant  was  set  aside." 
So  where  in  an  action  to  set  aside  a  sale  as  fraudulent  one  of  the 
jurors  stated  on  his  examination  that  he  had  not  formed  or  ex- 
pressed any  opinion  concerning  the  case,  but  it  was  ascertained 
after  jthe  trial  that  he  had  repeatedly  declared  that  the  sale  was 
fraudulent,  the  verdict  was  set  aside.* 

The  same  principle  has  been  repeatedly  recognized  in  other  states. 
Thus,  in  Fitzgerald  v.  People,*'  a  juror  stated  on  his  voir  dire  that 
he  had  formed  and  expressed  an  opinion,  which  was  true ;  but  stated 
also,  after  further  examination,  that  he  thought  he  could  give  the 
defendant  a  fair  trial,  and,  upon  still  further  inquiry,  that  he  could 
give  the  accused  a  fair  and  impartial  trial  without  being  influenced 
by  the  opinion.  He  was  accepted.  On  motion  for  a  new  trial  it 
was  shown  that  he  had  made  use  of  the  following,  among  other 
strong  expressions  of  a  like  tenor:  "I  would  hang  the  son  of  a 
bitch  on  the  evidence  I  already  have  unless  stronger  testimony 
than  I  have  already  heard  could  be  brought  in  his  favor."  A  new 
trial  was  granted,  the  supreme  court  thus  giving  its  reason  for  the 
decision:  ''Such  expressions,  we  think,  exhibit  malignity  and  vin- 
dictiveness  on  the  part  of  the  juror  toward  the  accused,  inconsistent 
with  the  purity  required  in  the  jury-box,  and  we  think  that  when 
the  defendant  stood  before  the  court  with  that  uncontradicted  affi- 
davit in  his  hand,  and  from  the  vei^e  of  the  grave  appealed  for  a 
trial  of  his  cause  bj  an  impartial  jury,  it  was  his  right  to  be  heard. 


*  Studley  v.  Hall,  22  Me.  198. 

•  Wiggin  V.  Plumer,  31  N.  H.  251. 
«  Children  y.  Ford,  10  Smedes  k 

M.  25. 

•«  1  Colo.  56.  It  is  to  be  noted 
that  this  is  not  in  strict  accord  with 
the  rule  of  People  v.  Fair,  cited  be- 
low. There  wacs  a  motion  for  a  new 
trial,  which  was  denied,  and  it  is  pre- 
sumed there  was  an  appeal  therefrom ; 
but  it  is  also  assumed  that  there  was 


an  appeal  from  the  judgment  also, 
in  which  event  the  court  might  very 
well  have  reversed  the  same  and  di- 
rected a  new  trial  without  regard  to 
the  new  trial  proceedings  in  the  court 
below,  upon  the  broad  ground  of  a 
failure  of  justice,  which  is  clearly 
the  ground  of  the  decision.  The 
same  remark  is  applicable  to  other 
criminal  cases  cited  hers. 
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and  the  refusal  to  grant  him  that  right  was  such  error  as  requires 
us  to  reverse  the  judgment,"  etc. 

In  Heasley  v.  Nichols  *•■  a  juror  stated  on  his  voir  dire  that  he 
was  not  acquainted  with  the  plaintiff,  but  was  slightly  acquainted 
with  the  defendant,  that  he  had  heard  such  a  case  was  comiag  op. 
but  knew  nothing  about  it,  and  had  neither  formed  nor  expressed 
any  opinion,  and  had  no  opinion  at  that  time,  as  to  its  merits.  Be 
was  accepted  as  a  juror,  and  took  part  in  the  rendition  of  the  ver- 
dict. Subsequent  to  the  conclusion  of  the  trial,  and  upon  a  motion 
for  new  trial,  one  of  the  grounds  for  which  was  irregularity  of  the 
jury  which  prevented  a  fair  trial,  it  was  sho^vn  that  this  juror  had 
expressed  himself  both  for  and  against  the  plaintiff's  claims.  One 
affiant  stated  that  the  juror,  after  expressing  an  opinion  in  favor 
of  plaintiff,  had  said,  "I  would  like  to  get  on  the  jury,  for  I  would 
give  her  all  she  sued  for,  and  a  damn  sight  more."  Two  other 
affiants  Stated  that  they  had  heard  him  say,  "If  he  were  permitted 
to  sit  on  the  jury  he  would  not  give  the  girl  a  damn  cent. "  Neither 
of  these  affidavits  were  contradicted,  and  it  appeared  that  neither 
aide  knew  that  the  juror  had  so  expressed  himself.  The  court  said : 
"It  is  plain  that  this  juror  was  disqualified  by  reason  of  his  bins 
and  prejudice.  He  concealed  the  fact,  and  by  reason  of  his  mis- 
representations was  taken  and  permitted  to  sit  upon  the  jury.  Both 
sides  to  the  controversy  were  entitled  to  twelve  lawful  and  unbiased 
jurors  to  try  the  questions  of  fact  in  the  case.  When  it  was  shown 
to  the  court  that  one  of  the  twelve  selected  was  unfit  to  sit  as  a 
juror,  either  party  deeming  himself  aggrieved  was  entitled  as  a 
matter  of  right  to  a  new  trial." 

And  it  seems  that  it  is  not  necessary  to  the  operation  of  the  mle 
that  the  juror  should  have  been  willfully  false  in  hia  statement. 
Thus  where  a  juror  on  his  examination  stated  that  he  had  not 
formed  or  expressed  an  opinion  concerning  the  case,  and  after  ver- 
dict it  was  ascertained  that  previous  to  the  trial  he  had  expresed 
an  opinion  unfavorable  to  the  prisoner,  the  verdict  was  set  aside, 
the  court  saying:  "The  expression  may  have  escaped  the  juror'i 
mind;  it  is  not  necessary  to  impute  moral  turpitude  to  him;  bot 
he  was  legally  disqualified;  the  appellant  had  the  high  and  sacred 
constitutional  privilege  of  being  tried  by  men  who  had  never  at 
any  lime  prejudged  his  cause."^     Most  of  the  cases  in  which  the 


»  38  Wuih.  4S5, 


.  BuTDHide,  37  Ue.  343. 
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role  bas  been  laid  down  are  cases  where  the  disqualification  of  the 
juror  was  by  reason  of  some  expression  of  opinion  concerning  the 
case,  or  by  reason  of  some  feeling  of  hostility  to  the  losing  party. 
But  the  reason  of  the  rule  extends  to  all  cases  where  the  juror 
states  on  his  examination  that  he  has  some  qualification  which  it 
turns  out  that  he  has  not 

In  California  the  rule  was  applied  in  the  case  of  People  v.  Plum- 
mer.*  In  that  case  it  was  shown  that  two  of  the  jurors  who  had 
answered  satisfactorily  and  been  accepted,  had  previously  expressed 
opinions  adverse  to  the  prisoner.  One  of  them  had  stated  that  'Hho 
people  ought  to  take  Plummer  out  of  the  jail  and  hang  him,"  and 
on  other  occasions  expressed  a  belief  that  he  was  guilty  of  murder; 
the  supreme  court  directed  a  new  trial.  This  case  was  overruled  in 
People  V.  Fair,*  on  the  ground  that  the  Criminal  Practice  Act  speci- 
fied certain  grounds  upon  which  a  new  trial  could  be  granted,  none 
of  which  included  the  false  statement  of  a  juror  on  his  examination, 
and  that  the  enumeration  of  the  grounds  was  exclusive  of  all  others 
not  enumerated.  The  Criminal  Practice  Act  did  not  specify  ' '  irreg- 
ularity of  the  jury"  as  a  ground  for  new  trial,*®  as  does  the  Code 
of  Civil  Procedure,**  and  consequently  it  is  thought  that  the  de- 
cision in  People  v.  Fair  has  no  application  to  civil  cases.  It  would 
seem  that  a  false  statement  by  a  juror  on  his  examination  comes 
fairly  within  the  meaning  of  the  term  ''irr^^ilarity  of  the  jury"; 
or  possibly  it  might  be  considered  ''misconduct"  within  the  mean- 
ing of  the  second  subdivision.  But  the  question  does  not  appear 
to  have  been  decided. 

In  at  least  one  jurisdiction  ''the  failure  of  a  juror  to  disclose 
material  facts"  on  his  voir  dire,  in  order  to  enable  the  parties  to 
inteUigently  exercise  their  right  of  peremptory  challenge,  has  been 
held  to  be  ground  for  a  new  trial  as  a  surprise  which  ordinary  pru->' 
dence  could  not  have  guarded  against    In  Tarpey  v.  Madsen,*^ 


'  9  Gal.  298.  As  to  erron  in  the 
inpanelment  of  the  jury  see  section 
100a,  post. 

•  43  Cal.  137;  approyed  in  People 
V.  Mortimer,  46  Cal.  114,  and  People 
V.  Samsels,  66  Cal.  99,  4  Pac.  1061. 
The  rule  of  the  Fair  case  has  been 
followed  in  Nevada.  See  State  v. 
Marks,  15  Ner.  33;  and  see  State 
T.  Dam,  6  Idaho,  159,  53  Pac.  678, 


and  State  t.  Riglej,  7  Idaho,  292,  62 
Pac.  679.  In  the  Davis  case  it  was 
donbted  that  this  was  a  ground  for 
a  new  trial  in  a  criminal  case,  thongh 
not  decided. 

10  See  Laws  of  1851,  p.  260,  see. 
440. 

11  Section  657,  California  Code  of 
Civil  Procedure.       ' 

12  26  Utah,  294,  73  Pac.  41L 
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upon  a  clear  showing  that  the  juror  had  withheld  material  informa- 
tion touching  his  qualifications  as  a  juror,  the  court  thus  expressed 
the  rule: 

"  ....  As  the  foregoing  statements  are  not  controverted  by 
the  plaintiff,  they  must  be  taken  as  true.  The  object  of  the  ex- 
amination of  jurors  on  their  voir  dire  is,  as  stated  in  the  case  of 
Slate  V.  Morgan,  23  Utah,  212,  64  Pac.  356,  'to  ascertain  whether 
there  are  grounds  for  a  challenge  for  either  actual  or  implied  bias, 
also  to  enable  the  accused  to  exercise  intelligently  his  peremptory 
challenge.'  See,  also,  State  v.  Thompson,  24  Utah.  314,  67  Pac.  789. 
When  a  juror  fails  to  disclose  material  facts  in  respect  to  his  rela- 
tions to  either  of  the  parties,  in  answer  to  questions  adequate  ti 
elicit  the  same,  the  party  asking  the  questions,  if  he  and  his  attor- 
ney are  ignorant  of  the  facts,  is  thereby  deprived  of  the  benefits 
which  he  would  otherwise  derive  from  such  examination,  and  un- 
der the  provisions  of  Bubdivision  3,  sec.  3292,  Rev.  St.  189S,  it 
constitutes  such  a  surprise  as  'ordinary  prudence  could  not  have 
guarded  against,'  and  furnishes  grounds,  under  said  section,  for  a 
new  trial." 

But  surprise  is  not  ground  for  new  trial  in  criminal  cases.'** 

In  State  v.  Lauth,'*  the  court  held  that  when  a  venireman,  on  his 
voir  dire  in  a  criminal  case,  falsely  stated  that  he  had  not  heard 
the  matter  discussed,  and  did  not  know  auything  about  it,  and  thai 
he  was  not  acquainted  with  any  of  the  witnesses,  his  acts  amounted 
to  prejudicial  misconduct. 

The  rule  enunciated  in  the  Pair  case  is  no  doubt  according  to  the 
true  principles.  Nevertheless,  it  has  not  been  alwa>'s  recogniwd: 
or,  if  recognized,  appellate  courts,  at  least,  may,  and  doubtless 
have,  avoided  its  effect  by  a  reversal  of  the  judgment;  and  trial 
courts  are  seldom  without  sufficient  ground  to  authorise  a  new 
trial  where  the  deception  is  so  gross  and  the  unfaimess  so  palpablt 
as  to  shock  the  moral  sense. 

Tbe  rule  of  contiict  has  been  applied  to  the  determination  of  the 
facta  involved ;  '*  and  the  discretionary  control  of  the  trial  court 


tx  At  least  in  none  of  tbe  so-called 
Ptcifie   Coast  states. 

"  46  Or.  342,  lU  Am.  St.  E«p. 
B73,  80  Phc.  660. 

!•  State  V.  Lauth,  4S  Or.  342,  114 
Am.  St.  Bep.  ST3,  80  Pae.  660.     See, 


also,  State  v.  Marks,  15  Net.  M. 
See,  also,  State  v.  Davis,  6  taali", 
159,  53  Fae.  6T8,  nbere  it  wm  hcl<l 
that  one  or  two  eJ  partr  affi'iiriti 
are  not  luffieient  when  made  after  tk 
rBuditioii  of  ttie  verdict,  to  onreooc 
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in  dealing  with  questions  of  this  sort,  arising  upon  a  conflict  of 
evidence,  has  been  fully  recognized.** 

In  Distad  v.  Shanklin,**  it  was  held  that  insanity  of  a  juror  was 
an  irregularity  constituting  ground  for  a  new  trial,  where  such 
insanity  was  shown  to  exist  at  the  time  of  the  trial. 


the  positive  statement  of '  a  jnror, 
made  on  his  voir  dire  examinatioiiy 
that  he  hss  no  opinion,  and  has  neyer 
formed  or  expressed  an  opinion  as  to 
the  guilt  or  innoeence  of  the  aeensed, 
where  saeh  juror  is  shown  to  have  a 
good  Imputation  for  truth  and  reraeitj 


among  his  neighbors  and  aequaint- 
ances.  See,  also,  State  ▼.  Biglejr,  7 
Idaho,  292,  02  Pae.  679. 

i»  State  y.  Lauth,  46  Or.  342,  114 
Am.  St.  Bep.  873,  80  Pae.  660. 

i«  11  8.  b.  I,  75  N.  W.  205. 
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CHAPTER  Vr. 

GROUNDS    OF    THE    MOTION— IRREQULAEITT    OF    THB  , 
ADVERSE  PARTY. 

I  16.     Irregalartties  of  the  adrerBe  party. 

f  47.    Attempts  to  pack  jury. 

I  48.     Attempts  to  improperly  influence  the  jury. 

I  49.     AltempfB  to  supprM*  or  manufacture  evidence. 

{  50.     Irregularities  in  argument  of  counsel, 

§  46.    The  Most  Common  Irregnjlarities  of  the  Advene 

are  attempts  to  pack  the  jury,  attempts  to  improperly  influence 
the  jurors,  attempts  to  suppress  or  manufacture  evidence,  and 
regularities  of  counsel  in  argument.  "When  the  irregularity  con- 
sists in  an  attempt  to  improperly  influence  jurors,  and  the  attempt 
ia  successful,  the  application  for  new  trial  may  be  made  under  the 
first  subdivision  for  an  irregularity  of  the  adverse  party  or  for  an 
irregularity  of  the  jury,  or  under  the  second  subdivision  for  mis- 
conduct of  the  jury.  For  it  is  as  improper  in  a  juror  to  counte- 
nance an  attempt  to  improperly  influence  him  as  it  is  in  the  party 
to  make  the  attempt ;  both  the  juror  and  the  party  are  gruilty.  So, 
since  it  is  the  duty  of  the  court  to  see  that  no  unfairness  occurs  in 
the  argument,  it  may  be  doubted  whether  it  is  not  as  much  an 
irregularity  of  the  court  to  permit  counsel  to  make  improper  arzu- 
ments  to  the  jury  as  it  is  an  irregularity  of  the  adverse  party  for 
counsel  to  make  them.  It  will  usually  be  found,  however,  that 
each  case  has  some  peculiar  features,  the  prominence  of  which 
determines  the  ground  on  which  it  ia  most  desirable  to  proceed 
Whenever  there  is  any  doubt  upon  the  subject,  the  careful  prscti* 
tioner  will  make  his  motion  under  all  the  grounds. 


g  47.  Attempts  to  Pack  the  Juiy. — As  haa  been  shown.  tb« 
general  rule  is  that  where  an  irregularity  ia  shown  injury  from 
it  is  presumed,  unless  the  record  shows  the  contrary.'  There  is 
no  reason  why  this  rule  should  not  be  applied  to  attempts  by  « 
party  to  a  cause  to  have  his  friends,  or  persons  in  his  interest,  smn- 
moned  upon  the  jury.     And  the  rule  was  bo  applied  in  May  v. 


I  See  KctioD  26,  antt. 


I 


233 


IBBBGXn<ABITT  OP  THB  ADTIBSB  PABTT. 


847 


Ham.'  In  that  case  a  new  trial  was  granted  for  snch  an  oecnr- 
rence,  and  Valentine,  J.,  delivering  the  opinion,  said: 

"Some  time  before  the  trial  of  the  cause  all  the  regular  jurors 
were  excused  by  the  court  except  six.  The  court  then  ordered 
that  the  sheriff  summon  twelve  additional  jurors  for  the  term. 
Soon  after  this  J.  A.  Ham,  one  of  the  plaintiffs  below,  who  had 
long  resided  in  the  city  of  Atchison  and  was  acquainted  through- 
out the  county  of  Atchison,  approached  said  sheriff  and  handed  to 
him  a  list  of  persons  and  solicited  the  sheriff  to  summons  said 
perBons  as  such  jurors.  The  sheriff,  however,  carefully  tried  to 
avoid  summoning  any  of  them  as  jurors,  but  by  oversight  and  in- 
advertence did  summon  at  least  one  of  them,  and  this  person  served 

on  the  jury  that  found  the  verdict  in  the  case About  the 

same  time  another  person,  who  carried  on  business  in  the  same 
room  with  Ham,  applied  through  an  attorney  of  the  court  to  the 
sheriff  to  be  summoned  on  the  jury,  and  when  this  case  was  called 
for  trial,  and  the  jury  was  being  impaneled,  this  same  person  was 
found  present  in  the  courtroom  among  the  bystanders,  but  the 
sheriff  did  not  summon  him  on  the  jury.  Othisr  suspicious  circum- 
stances occurred  before  and  during  the  trial  not  necessary  to  be 
mentioned.  But  these  circumstances,  together  with  those  hereto- 
fore mentioned,  tend  very  strongly  to  show  an  attempt  to  pack  the 
jury  and  to  obtain  a  verdict  by  unfair  means.  It  may  be  that  the 
conduct  of  Ham  and  others  was  innocent,  and  the  parties  connected 
therewith  testify  that  it  was  innocent;  but  it  seems  almost  impos- 
sible to  believe  that  all  of  such  conduct  could  be  innocent.  The 
drcumstances  are  certainly  very  suspicious.  It  may  also  be  that 
the  seeming  misconduct  of  the  plaintiff  did  not  affect  the  verdict 
of  the  jury ;  but  it  may  be  thistt  it  did,  and  we  cannot  say  that  we 
feel  dear  that  it  did  not,  and  this  is  all  that  is  necessary  to  require 
a  reversal  of  the  judgment.  When  a  party  has  committed  a  fla- 
g:itioQs  act  in  order  to  obtain  some  undue  advantage  over  his  adver- 
saiy,  as  it  would  seem  one  of  the  plaintiffs  in  this  case  did,  such 
party  should  not  ask  that  the  other  parties  should  show  that  they 
were  in  fact  prejudiced  by  his  act.  On  the  contrary,  he  should 
be  compelled  to  show  clearly  and  beyond  all  reasonable  doubt,  if 
not  beyond  all  doubt,  that  such  parties  we(re  not  prejudiced  by  his 
unwarranted  and  reprehensible  misconduct" 

>  la  Kan.  598. 
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But  it  would  seem  that  there  may  be  cases  where  a  party 'inno- 
cently indicates  to  the  officer  a  person  to  be  summoned.  Thna  in 
Park  V,  Harrison,'*  where — a  juror  being  needed  to  complete  the 
panel — the  sheriff  was  sent  to  summon  one,  and  the  defendant 
pointed  out  a  person  to  the  sheriff,  and  such  person  was  summoned 
and  sat  upon  the  jury,  the  court  refused  to  set  aside  a  verdict  for 
defendant.  Each  case  must,  as  a  matter  of  course,  be  governed 
to  a  great  extent  by  its  peculiar  circumstances;  but  where  it  ap- 
pears that  there  was  anything  improper  in  the  conduct  of  the  ad- 
verse party  with  reference  to  the  panel,  such  party  must  show 
clearly  that  no  injury  residted  from  it, 

5  48.  Attempts  to  Influence  Jurors. — Any  attempt  by  (lie  pre- 
vailing party  to  influence  the  minds  of  the  jurors,  or  some  of  them, 
either  by  making  statements  to  them  out  of  court,  or  by  ezcitins 
their  prejudices,  or  by  solicitations,  or  doing  them  favors,  or  other- 
wise tampering  with  them,  is  ground  for  a  new  trial,  tmlesa  it 
clearly  appears  that  no  injury  resulted  therefrom. 

1.  Attfmpts  by  a  Party  or  His  Counsel. — Where  a  defendant 
endeavored  to  influence,  and  apparently  succeeded  in  influencing 
the  verdict,  "by  imparting  evidence  and  using  solicitation  to  one 
of  the  jurors,"  the  verdict  was  set  aside.'  So  where  a  juror,  dur- 
ing the  trial,  spent  the  night  at  the  house  of  one  of  the  parties,  and 
was  entertained  free  of  charge,  a  verdict  in  favor  of  such  party 
was  set  aside.'  So  where,  during  the  trial,  two  of  the  jurors  spent 
the  night  at  the  house  of  the  counsel  for  the  saccessful  party,  the 
verdict  was  set  aside.'  So  where,  during  a  trial  for  robbery,  one 
of  the  counsel  for  the  prosecution,  at  the  request  of  two  of  the 
jurors,  kept  their  horses  overnight  for  tliem,  without  charge  there- 
for, a  verdict  against  the  prisoner  was  set  aside.*  So  where,  dur- 
ing a  trial,  several  of  the  jurors  went  to  a  restaurant  kept  by  a 
person  who  was  chiefly  interested  in  the  verdict,  and  there  partook 
of  refreshments,  for  which  they  neither  made  nor  were  asked  to 
make  compensation,  the  verdict  was  set  aside.'  So  where,  during 
a  trial,  a  juror  and  other  persons  went  to  a  nei^boring  tavern, 
and  while  there  the  juror  ate  and  drank  at  the  expense  of  the 
plaintiff,  and  some  calculations  were  made  by  the  juror,  in  the 

i»  8  Humph,  412,  *  Springer  t.  Stete,  34  G».  379. 

1  ti.hcn  y.  BoVriB,  2  Strob.  410.  '  Kedmond    t.    Bojal    Ina.    Co.,   7 

»  W;ilkpr  V.  WHlWer,  11  Gh.  203.  Phil.  187. 
■  Walker  v.  Hunter,  IT  Ga.  361. 


235 


lEBBGULABITT  OF  THB  ADVEBSB  PABTY« 


848 


presence  of  the  plaintiff,  respecting  the  amount  of  the  verdict,  a 
new  trial  was  granted.*  So  where,  previous  to  the  trial,  the  pre- 
vailing party  sought  the  society  of  a  juror,  and  endeavored  to  im- 
press his  mind  with  the  justice  of  his  claim,  a  verdict  in  his  favor 
was  set  aside,  the  court  saying:  ''It  is  insisted  that  the  juror  was 
not  in  fact  influenced,  and  that  justice  has  been  done  between  the 
parties.  It  may  be  so ;  but  it  may  be  useful  to  the  party  to  learn 
that  a  good  cause  may  be  injured,  but  cannot  be  promoted  by  con- 
duet  of  this  sort,  and  to  the  public  generally  to  know  that  it  will 
be  tolerated  in  no  case  whatever."^  So  in  a  case  where  a  difficulty 
in  plaintiff's  accounts  was  developed,  and  in  .relation  thereto  the 
foreman  told  the  rest  of  the  jury,  while  they  were  deliberating, 
that  ''the  plaintiff  had  satisfied  him  with  regard  to  that  difficulty 
in  a  oonyersation  which  he  had  with  him  out  of  court,  and  aftet 
the  jury  had  been  sworn,"  a  verdict  in  favor  of  the  plaintiff  was 
set  aside,  the  court,  per  Tighlman,  C.  J.,  saying:  "It  must  be 
known  that  a  party  may  lose,  but  cannot  gain  by  a  conversation 
with  a  juror  after  he  is  sworn,  unless  it  be  open  and  by  permis- 
sion of  the  court.  If  the  verdict  should  be  against  him  it  will 
stand;  if  for  him,  it  will  be  set  aside."*  So  where,  after  the  com- 
mencement of  a  trial,  in  trespass  for  taking  a  horse,  the  plaintiff 
entered  into  conversation  with  a  juror,  and  said  to  him  that  "he 
purchased  the  horse  as  fairly  as  he  ever  purchased  anything  in 


•  Keegan  ▼.  MeCandless,  7  Phil. 
248. 

7  Cottle  V.  Cottle,  6  Greenl.  140,  19 
Am.  Dee.  200.  In  Palmer  v.  Utah  A 
N.  By.  Co.,  2  Idaho,  315,  13  Pac. 
425,  it  appeared  that  one  Fisher, 
father  of  one  of  the  plaintiffs  and 
grandfather  of  the  other,  was  a  fre- 
quent and  liberal  patron  of  a  saloon 
kept  hj  one  of  the  jurors  in  the  ease, 
nyea&Xtr  during  &e  etenings  and 
night  or  the  trial,  and  that  at  this 
time  he  treated  and  entertained  in  the 
said  saloon  large  numbers  of  his 
friends,  and  different  members  of  the 
jury,  the  juror  being  present,  wait- 
ing on  his  patrons;  the  eourt,  in  re- 
TeiBing  an  order  denying  a  new  trial, 
0n  the  ground  of  irregularity  of  an 
sdverse  party,  said: 

"We  are  unable  to  say  what  effect 
this  liberal  and  eonspienous  pat- 
ronage during  the  trial  had  on  the 
Bind  of  the  juror  whose  bar  he  was 


patronizing.  It  is  not  necessary  for 
us  to  find  that  it  had  effect  upon  the 
verdict  in  order  to  sustain  this  as- 
signment of  error  as  to  irregulari- 
ties of  an  adverse  party.  It  is 
enough  to  find  that  it  was  calculated 
to  do  so.  It  is  perhaps  impossible  for 
the  juror  himself  to  appreciate  what 
influence  this  patronage  may  have  had 
upon  his  mind.'' 

See,  also,  cases  cited  in  note  14f, 
section  68,  post,  with  reference  to  im- 
proper communications,  as  constitut- 
ing misconduct  of  the  jury.  It  is  to 
be  remembered,  in  all  cases  of  this 
kind,  that  the  same  act  may,  in  its 
various  phases,  constitute  misconduct 
of  the  jury,  and  an  irregularity  of 
an  adverse  party.  See  below,  and  see 
section  68,  post,  for  a  discussion  of 
this  point. 

>  Ritchie  v.  Holbrooke,  7  Serg.  &  B. 
458. 
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his  life ;  that  the  taking  of  the  horae  was  of  great  damage  to  him, 
for  he  could  have  turned  him  toward  land  for  stzty  dollars,"  & 
verdict  for  the  plaintiff  was  set  aside.*  So  where,  during  the  tenn, 
but  before  the  commencement  of  the  trial,  the  defendant  invited  > 
member  of  the  panel,  who  was  afterward  foreman  of  the  jury,  to 
spend  the  Sabbath  with  him,  which  was  done;  and  the  defendant 
then  showed  him  the  glass  which  was  the  subject  of  the  snit,  and 
&  conTersatiOD  was  then  held  relative  to  the  glass,  and  during  the 
trial  the  foreman  communicated  the  information  so  received  to  hii 
fellow- jurors,  the  verdict  in  favor  of  the  defendant  was  set  aside." 
So  vhen  the  defendant,  at  a  juror's  request,  gave  to  him  a  pam- 
phlet, not  in  evidence,  containing  the  evidence  taken  at  a  pre- 
vious trial  of  the  cause,  a  verdict  for  the  defendant  was  set  aside." 
So  where  the  defendant  in  -  the  hearing  of  several  jurors,  de- 
clared that  the  testimony  of  one  of  the  plaintiff's  witnesses  was 
utterly  false,  the  verdict  was  set  aside,  although  the  defendant 
made  affidavit  that  he  did  not  know  that  the  jurors  were  pres- 
ent, the  court  saying  that  the  presumption  was  that  when  juron 
heard  such  statements  they  were  more  or  less  affected.^  So 
where  the  defendant,  out  of  court,  and  in  the  presence  of  ser- 
eral  of  the  jurors,  abused  the  plaintiff,  and  detailed  what  he 
ssid  were  the  facts  of  the  case,  a  verdict  in  his  favor  was  set 
aside,  although  the  juron  left  the  defendant  as  soon  as  the  idea 
of  impropriety  was  suggested  to  their  minds."  So  where,  while 
the  defendant's  counsel  was  making  his  argument  to  the  jury,  the 
plaintiff,  without  leave  of  the  court,  spoke  to  one  of  the  jurors  in 
a.  low  tone  of  voieCj  and  persisted  in  doing  so  when  forbidden  by 
the  justice,  a  verdict  in  his  favor  was  set  aside.'*  So  where  the 
showing  was  that  during  the  trial  the  plaintiff  told  a  peraon  that 
"he  was  not  going  home  that  night,  but  intended  to  stay  and  bm 
some  of  the  jurors,"  and  the  foreman  of  the  jury  repeatedly,  dur- 
ing the  trial,  made  declarations  which  evinced  his  partiality  for 
the  plaintiff,  and  it  .was  proved  that  the  plaintiff  said  that  the  fore- 
man would  give  him  the  case  if  he  could,  the  verdict  was  set  aside, 
although  a  strong  showing  was  made  to  the  effect  that  no  injury 
in  fact  resulted."    So  where,  after  the  verdict  waa  agreed  on  and 

•  Perkins  t.  Knight,  2  N.  H.  474. 

"  Mclntire  v.  Hussej,  57  Me,  493. 

II  Eeffron  t.  Qallupe,  55  Me.  663. 

n  Cilley  v.  Bartlett,  19  N.  H.  312; 
but  Me  HUton  v.  Sodthwick,  17  Me, 
303,  35  Am.  Dee.  253. 


I*  Be;noldB  t.  ChamplBin  Tnatpot- 
tation  Co.,  B  Hon.  Pr.  14. 
It  Tarnei  t.  B«aidale)t,  U  W«ai 
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sealed  up,  one  of  the  plaintiff's  attorneys  had  a  conversation  with 
several  of  the  jurymen,  and  when  the  sealed  verdict  was  opened, 
some  of  them  dissented,  and  the  jnry  were  sent  out,  and  after  some 
time  brought  in  a  verdict  for  the  plaintiff  in  a  larger  amount  than 
the  one  which  had  been  sealed  up,  a  new  trial  was  granted.^*  So 
where,  after  arguments  were  closed,  a  juror,  while  in  conversation 
with  the  plaintiff's  counsel,  asked  him  a  question  concerning  the 
law  of  the  case,  which  question  was  answered  by  the  attorney,  a 
new  trial  was  granted.^^ 

But  in  a  personal  injury  case,  brought  by  a  woman,  it  was  held 
not  to  be  prejudicial  and  a  ground  for  a  new  trial  for  plaintiff  to 
suddenly  cry  out  and  weep  and  tremble  in  the  presence  of  the  court 
and  jury,  it  appearing  that  she  was  very  nervous  as  a  result  of  the 
accident  complained  of,  and  had  been  subjected  to  considerable 
criticism  in  the  course  of  the  trial  by  attorneys  and  others  inter- 
ested for  the  defendant,  and  the  conduct  in  question  was  wholly 
involuntary.*^*  So  in  Johnstone  v.  Seattle  etc.  Co.,  "*  it  was  held 
not  ground  for  a  new  trial  to  attempt  to  prejudice  the  jury  by  alleg- 
ing and  trying  to  prove  certain  facts  without  any  hope  or  expecta- 
tion of  succeeding. 

2.  Attempts  to  Influence  Jurors,  not  hy  the  Party  or  His  Coun- 
sel, lut  on  His  Behalf. — It  cannot  be  doubted  that  where  attempts 
to  influence  jurors  are  made  with  the  knowledge  and  acquiescence 
of  a  party,  they  must  be  considered  as  made  by  himself,  and  neces- 
sitate a  new  trial.  The  cases,  however,  go  further,  and  hold  that 
attempts  to  tamper  with  a  jury,  made  by  the  relatives  or  friends 
of  a  party,  without  his  knowledge,  are  cause  for  setting  aside  the 
verdict.**  Perhaps  it  may  be  doubted  whether  such  proceedings, 
although  irregular,  would  come  under  the  head  of  "irregularity 
of  the  adverse  party."  Probably  they  would  be  so  considered  if 
relief  could  not  be  had  in  any  other  way.  The  case  might  be  such 
that  relief  could  be  had  as  for  ** irregularity  of  the  jury." 


IS  Martin  t.  Morelock,  32  HI.  485. 

17  Oleson  T.  Header,  40  Iowa,  663. 

"»  Connell  ▼.  Seattle  etc.  Co.,  47 
Wash.  510,  92  Pac.  377.  See,  also, 
Poe  T.  Arch  (S.  D.),  128  N.  W.  166. 

in»  45  Wash.  154,  87  Pac.  1125. 
The  court  held  that  such  an  abuse 
of  privilege  would  have  to  be  very 
flagrant  before  a  new  trial  would  be 
allowed  on  that  ground  alone,  and  its 
prejudicial  eflfeet  would  have  to  be 


plainly  evident  or  excecrdinglj  proba- 
ble. Misconduct  of  this  kind  must 
be  brought  home  to  the  jurj  and 
shown  to  be  either  strongly  likely  to 
influence  them  or  to  have  actually 
done  so.  Paul  v.  Salt  Lake  City  etc. 
Co.,  34  Utah,  1,  95  Pac.  363. 

18  McDaniels  v.  McDaniels,  40  Vt. 
363;  Broadbury  v;  Cony,  62  Me.  223, 
16  Am.  Rep.  449;  Knight  v.  Freeport. 
13  Mass.  219. 
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Thus  in  People  v.  Murray,'*"  where  the  jurors,  or  some  of  them, 
were  permitted  to  read,  and  did  read,  certain  articles  publishi^ 
in  a  local  newspaper,  containing  references  to  the  character  of 
verdict  that  would  be  acceptable  to  public  opinion,  and  associating 
therewith  veiled  threats  as  to  what  those  members  of  the  jury  who 
should  have  the  temerity  to  vote  for  a  contrary  verdict,  misht 
expect  at  the  bands  of  the  public,  it  was  held  error  on  the  part  of 
the  trial  judge  to  refuse  to  admit  evidence  in  support  of  a  motion 
for  a  new  trial  on  the  ground  of  irregularity.  So  in  People  t. 
Stokes,'**  where  it  was  shown  that  members  of  the  jury  had  been 
permitted  to  read,  during  the  trial,  articles  published  in  a  Iwa! 
newspaper,  containing  indirect  threats  to  the  effect  that  certain 
jurors  who  were  expected  to  "hang"  the  jury  would  be  dealt  with, 
a  new  trial  was  ordered  by  the  supreme  court. 

Mere  publication  is  not  enough. '"=  There  must  be  an  afiirmatire 
showing  that  the  newspaper  containing  the  article  was  in  the  hands 
of  and  was  read  by  one  or  more  of  the  jurors,  before  the  allesreil 
irregularity  can  be  said  to  have  any  foundation.'"  Possibly  the 
rule  goes  to  the  extent  of  requiring  an  affirmative  showing  that 
one  or  more  jurors  had  actually  read  the  article  in  question,  not 
merely  that  an  opportunity  to  do  so  ia  brought  home  to  them."* 


M«  85  Cal,  350.  24  Pac.  Qfi6.  See, 
also,  Peojile  v.  Mitchell,  lOO  Cal.  328, 
34  Pac.  098.  But  compare  People  t. 
QoldeDson,  76  Cal.  3SB,  16  Pae.  161. 
In  tbe  case  cited  in  the  text  Mr.  Jus- 
tice Works,  for  the  court,  said;  "An 
attempt  on  the  part  of  any  person, 
whether  througb  the  medium  of  a 
newipaper  or  otherwiBB,  to  influence  a 
jurj  bj  any  improper  means  to  bring 
a  verdict  against  a  deft^ndaat  is  a 
palpable  violation  of  his  right  ta  a 
fair  and  impartial  trial,  aod  if  it 
appears  to  the  court  to  have  auch  ef- 
fect, a  new  trial  should  be  granted." 

iii>  103  Cal.  193,  42  Am.  St.  Bep. 
102,  37  Pac.  207.  And  see  People 
».  McCoy.  71  Cal.  395,  12  Pac.  272. 

i»«  See  People  v.  Feld,  149  Cal. 
464,  86  Pac.  lino.  Here  the  court 
said:  "It,  howerer,  devolrei  upon  tha 
party  moving  for  a  neir  trial  on  this 
ground  to  shun  that  such  articles  have 
come  to  the  knowledge  of  the  juron." 
etc.  And,  after  ruling  that  mere 
publication  raises  no  prpaumr'ioa,  the 
court  said:    "It  is   their  duty   to  ab- 


stain from  reading  any  articlea,"  ek., 
"and  the  prcBuiuptiun  is  that  lOft 
have  fully  performed  tbeir  duly." 

In  Sheehan  t.  Haminond,  2  Ctl 
App.  371,  84  Pac.  340.  thp  uiurl 
said :  "We  do  not  think  it  a  ufe  ruir 
to  grant  a  new  trial  on  account  of 
statements  in  public  journals  during 
the  trial,  ichich  stalementi  do  aol  ap- 
pear to  have  been  read  by  the  juran.' 
etc. 

See  People  ».  Hower,  151  CiL  63S. 
91  Pac.  507,  where  it  was  held  Ihil 
the  mere  presence  in  the  jurrnwin 
where  the  jury  were  deliberating  of 
clothing  worn  by  the  proweultae 
witness  when  assanlteil,  anaccoin- 
panied  nith  a  showing  thai  the  Jsivn 
had  examined  the  saiiie,  was  iuufi- 
cient  to  establish  an  irregularity. 

■■|>  See  casei  cited  in  previoas  ixitt. 
And  see  People  t.  McCoy,  71  Oil.  S9.", 
12  Pa«.  272,  where  it  aeemed  to  be 
the  opinion  of  the  court  that  tt* 
article  must  be  actually  read,  and  t^ 
showing  must  be  to  Ihat  pSect. 

IS*  See  casea  cit«d  In  lost  two  aoM. 
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Although  mere  pttblication — even  if  accompanied  with  a  show- 
ing; of  intent  to  influence  the  verdict — ^is  not  enough ,  yet  such  pub- 
lication, if  accompanied  with  a  showing  that  it  was  actually  read 
by  one  or  more  jurors,  is  an  irregularity,  even  though  the  publisher 
was  innocent  of  any  intent  to  interfere  with  the  sanctity  of  the 
verdict.  The  elements  of  the  irregularity  are,  first,  the  character 
of  the  publication ;  and  second,  the  reading  thereof  by  a  member 
of  the  jury.  If  either  element  is  wanting,  the  irregularity  itself 
fails  of  establishment ;  but  if  both  are  present,  even  though  actual 
influence  be  not  shown,  it  will  be  presumed  that  the  right  of  the 
losing  party  has  been  invaded,  and  he  will  be  accorded  a  new  trial. 

This  irregularity  must  be  clearly  differentiated  from  the  act  of 
publication,  on  the  one  hand,  and  the  act  of  reading  in  violation 
of  the  caution  of  the  court  by  a  member  of  the  jury,  on  the  other. 
The  former  is  an  offense,  if  at  all,  in  the  nature  of  a  contempt,  the 
act  of  an  outsider  which  neither  can  nor  does  affect  the  proceedings 
of  the  court,  so  far  as  the  parties  to  the  action  are  concerned ;  and 
it  cannot  be  accepted  as  the  basis  for  a  new  trial  order,  or  any 
other  action  or  order  of  court.  The  latter  is  misconduct  of  the 
juiy,  and  must  be  treated  as  such.^^'  It  is  true,  the  same  publica- 
tion may  be  the  occasion  for  a  contempt  proceeding  and  a  basis 
for  a  motion  for  a  new  trial. 

The  act  of  reading  being  brought  home  to  a  member  of  the  jury 
by  an  affirmative  showing  to  that  effect,  the  irregularity  is  estab- 
lished if  it  clearly  appears  that  the  verdict  was  affected,  or  that 
the  character  of  the  publication  was  such  that  the  court  is  unable 
to  say  positively  that  it  was  not  affected.  If  it  is  shown^  or  if  it 
appears  to  the  court,  that  the  verdict  was  really  unaffected  by  the 
publication,  it  should  stand.  Differently  stated,  the  presimiption 
is  always  against  the  verdict,  and  the  burden  is  on  the  winning 
party  to  show  that  the  improper  publication  did  not  affect  it.^*^ 

An  attempt  was  made  in  Paul  v.  Salt  Lake  City  etc.  Co.  *'*  to 
obtain  a  new  trial  on  this  ground  by  reason  of  the  alleged  influence 
of  the  church  government  of  the  Mormon  church  upon  the  minds 
of  the  jury,  exerted  against  the  interests  of  the  moving  party; 
but  the  attempt  was  unsuccessful,  the  court  holding  that  mis- 


I'f  See  section  67,  post, 

ish  See  sections  73  and  74.  post, 
for  discussion  of  questions  or  proof 
of  misconduct  and  irregularitj  by 
jnron  tbemselTes* 


See  section  26,  ante,  as  to  presump^ 
tion. 

i8i  34  Utah,  1,  95  Pac.  363. 
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conduct  of  this  kind,  to  be  prejudicial,  must  be  brought  home 
to  the  jury  in  some  more  definite  way  than  the  subtle  influence 
of  religious  societies,  where  there  was  no  iadication  that  there 
had  been  any  overt  act  pointing  to  the  voluntary  exercise  of  such 
influence  upon  the  part  of  the  elders  of  the  church. 

Affidavits  based  upon  information  and  belief  are  wholly  value- 
less for  tie  purpose  of  establishing  the  facts  upon  wtiicli  an  ir- 
regularity of  this  description  is  based,*" 

3.  Harmless  Conversation  Between  the  Parties  and  Jtirors. — It  is 
not  every  passing  remark  by  a  party  to  a  juror  that  will  invali- 
date the  verdict.  If  it  appear  affirmatively  that  no  injury  could 
have  resulted  from  the  conversation,  a  new  trial  will  be  refused. 
Thus  where  during  the  trial  the  defendant,  not  recognizing  a 
juror,  asked  him  "what  he  thought  of  the  case,  if  it  was  not  a 
singular  case,"  but  stopped  talking  as  soon  as  the  juror  stated 
that  he  was  on  the  jury,  the  court  declined  to  disturb  the  verdict 
for  the  defendant.'"  So  where  one  of  the  parties  remarked  to  a 
juror  that  he  would  have  to  go  home  to  get  two  deeds  to  be  used 
on  the  trial,  and  this  fact  was  called  to  the  attention  of  the  judge 
and  the  losing  party  at  the  time,  and  no  action  was  then  taken 
in  regard  to  the  matter,  a  new  trial  was  refused.""  So  where  be- 
fore the  trial  the  defendant  remarked  to  a  third  person,  in  the 
hearing  of  some  of  the  persons  on  the  panel,  whom,  however,  he 
did  not  know,  that  his  ease  would  not  be  hard  to  try  as  the  plain- 
tiff had  sued  him  for  live  hundred  dollars  and  had  oflfered  to  take 
five  dollars,  but  ceased  talking  as  soon  as  he  was  informed  that 
jurors  were  present,  the  court  declined  to  disturb  a  verdict  in 
his  favor,  saying:  "This  was  no  attempt  to  approach  any  of  them 
in  an  improper  manner  or  for  an  improper  purpose,  or  to  obtain 
any  advantage  to  himself,  or  work  any  harm  to  his  adversary,  or 
to  create  any  prejudice  against  him;  and  therefore  without  some 
proof  having  at  least  a  tendency  to  show  that  his  casual  state- 
ment did  produce  some  effect  upon  the  mind  of  one  or  more  of 
the  jurors,  there  appears  to  be  no  reason  for  supposing  that  their 
impartiality  was  diminished  or  affected  by  it. "  *'  So  where  a  joror 
who  lived  In  the  same  vicinity  as  the  plaintiff  accepted  a  seat  in 
plaintiff's  wagon,  his  own  horse  not  having  arrived  as  expected, 


i«  See  People  v.  Findley.  132  CaL 
301,  M  Pac.  472;  G«y  ».  Torranw, 
li5  CiJ.  144,  78  Pac.  540. 


»•  Wise  T,  BoBley,  33  Iowa,  SI. 
to  White  T.   Wood,  S  Cu>)i.  41S. 
11  Sbea.  V.  LawreDee,  1  Allen,  167. 
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bnt  did  not  talk  about  the  case,  the  court  refused  to  grant  a  new 
trial,  saying:  ''The  plaintiff  does  not  appear  to  have  sought  for 
&e  juror  or  to  have  conversed  with  him  respecting  it  (the  trial) ; 
and  he  did  not  go  out  of  his  own  way  to  accommodate  the  juror. 
And  yet  the  exercise  of  these  acts  of  kindness  under  such  cir- 
cumstances are  suited  to  produce  a  suspicion  that  the  juror  had 
been  influenced  by  improper  motives,  and  the  court  must  feel  a 
want  of  perfect  confidence,  as  much  to  be  deplored  by  it  as  by 
the  losing  party.  It  has,  however,  come  to  the  conclusion,  not 
without  doubt  and  hesitation,  that  the  verdict  may  be  regarded 
as  found  by  a  jury  free  from  improper  influences. '  *  ** 

As  to  whether  the  actual  bribery  of  a  juror  would  be  deemed 
such  an  irregularity  of  the  adverse  party  as  would  irretrievably 
vitiate  the  verdict,  no  decision  directly  bearing  upon  the  point 
has  been  noted.  It  is  believed,  however,  that  no  distinction  exists 
between  this  and  any  other  improper  influence,  and  that  the  rule 
permitting  an  affirmative  showing  that  the  irregularity  did  not 
really  affect  the  verdict  would  apply  here  as  in  the  case  of  other 
attempts  to  influence  the  jury  improperly.** 


.  i 


§  49.    Attempts  to  Suppress  or  Manufacture  Evidence.— Any 

attempt  by  the  prevailing  party  to  induce  his  adversary's  wit- 
nesses to  keep  out  of  the  way,  or  to  testify  against  the  truth,  or 
to  suppress  or  manufacture  evidence  is  ground  for  setting  aside 
a  verdict  in  his  favor.  Thus  where  the  agent  of  the  plaintiff 
hired  a  material  witness,  for  whom  the  other  side  was  inquiring, 
to  absent  himself,  so  that  he  could  not  be  summoned  as  a  witness, 
and  the  witness  did  so  absent  himself,  a  new  trial  was  granted.* 
So  where  a  party  induced  a  witness  for  the  other  side  to  keep 
out  of  the  way  to  avoid  service  of  a  subpoena,  and  also  promised 
her  a  reward  if  she  would  sustain  her  testimony  taken  by  depo- 
sition, and  she  confirmed  such  testimony  when  the  other  side 
finally  succeeded  in  getting  her  on  the  stand,  a  new  trial  was 
granted,  and  Bellows,  J.,  delivering  the  opinion,  said : 


»  Hilton  T.  Sonthwick,  17  Me.  303, 
35  Am.  Dee.  253;  look  at  CiUey  v. 
Bartlett,  19  N.  H.  312. 

^  See,  a]ao,  note  14f  ,  seetiim  06, 
poit,  as  to  the.muconduet.of  a  juror 
ia  acceptiiig  a  bribe.  Alao,  aee  aee- 
JSww  Trial— It       < 


tion  96,  past,  aa  to  exeeasiye  verdicts 
resulting  from  corruption  of  the  jury. 
1  Crafts  y.  Union  Mut.  Ins.  Ck)., 
3S  N.  H.  44;  look  at  Patterson  ▼• 
Dooner,  48  CaL  369. 


'        '-.i 
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"There  is  nothing,  however,  in  the  evidence  that  clearly  proves 
that  she  was  induced  to  testify  falsely,  or  that  the  plaintiff  in- 
tended she  should  do  so ;  although  it  cannot  be  disguised  that  there 
are  strong  grounds  of  suspicion  as  to  the  truth  of  her  testimooy. 
However  that  may  be,  any  interference  of  one  party  to  defeat  the 
service  of  a  subpoena  by  the  other  ....  is  wholly  inconsistent 
with  the  due  administration  of  justice,  and  cannot  for  a  moment 
be  tolerated.  The  promise  of  a  reward  to  induce  a  reluctant  wit- 
ness to  testify  in  a  particular  way  is  a  much  graver  offense,  and 
affords  just  ground  for  such  suspicion  as  would  ordinarily  incline 
the  court  to  set  aside  a  verdict  if  in  favor  of  the  party  who  is 
guilty  of  such  misconduct.  In  these  cases  the  court  has  do  means 
of  ascertaining  the  extent  of  the  wrong  done  by  such  misconduct, 
nor  is  there  occasion  for  any  critical  examination  upon  that  point. 
The  offense  is  of  a  character  so  odious  and  so  utterly  at  war 
with  the  due  course  of  justice,  that  when  once  established  its  in- 
jurious effect  would  ordinarily  be  taken  for  granted  unless  dis- 
proved." 

So  where  the  defendant  induced  a  material  witness  for  the  plain- 
tiff to  absent  himself  from  his  usual  place  of  business  to  prevent 
his  being  subpoenaed  as  a  witness,  a  new  trial  was  granted.* 

So  where  it  was  agreed  between  counsel  that  certain  papers  on 
each  side  should  be  handed  to  the  jury  when  they  retired,  and 
as  counsel  for  the  plaintiff  was  about  to  hand  his  papers  to  the 
jury  the  counsel  for  the  defendant  took  them  on  some  pretext 
and  before  giving  them  to  the  jury  suppressed  some  of  them,  a 
new  trial  was  granted,  and  Woodruff,  J.,  delivering  the  opinion, 
said:  "That  counsel  should  surreptitiously  remove  and  conceal 
some  of  his  adversary's  documentary  evidence,  clandestinely  sup- 
press other  written  testimony  when  the  whole  papers  were  asked 
for  by  the  jury,  or  are  agreed  to  he  delivered  to  them  on  their 
retiring,  and  deceive  the  adverse  counsel  into  the  belief  that  the 
papers  have  all  been  delivered  to  the  jury  for  their  examination 
and  consideration,  can  never  he  tolerated."*  But  where  in  a 
criminal  case  a  paper,  not  of  much  consequence,  was  accidentally 
retained  by  the  counsel  for  the  prosecution,  and  the  jurors  testi- 
fied that  they  remembered  ita  contents,  a  new  trial  was  refused.* 


■  Carer  '-   ^^"Sr   ^   ^-  '^^^ 
>  Haslinga   v.   McKialey,   2   B.   D. 
Sniitb,  47. 


*  SUte  V.  Pike,  20  N.  H.  344. 
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As  to  the  effect  of  documents  not  in  evidence  getting  to  the 
jury  without  the  intervention  of  the  prevailing  party  or  his  at- 
torney, see  section  68. 


§  SO.  Irregalarities  in  tlie  Argument  to  the  Jury. — Irregulari- 
ties in  the  argument  to  the  jury  are  mainly  of  two  kinds,  viz., 
attempts  to  get  before  the  jury  facts  not  in  evidence,  and  attempts 
to  induce  the  jury  to  take  the  law  from  other  sources  than  the 
charge  of  the  court. 

1.  Attempts  to  Oet  Before  the  Jury  Facts  not  in  Evidence. — That 
such  .attempts  are  improper  is  clear  upon  principle  and  from 
authority.  In  People  v.  Wheeler,  the  judgment  was  reversed 
because  the  district  attorney  was  allowed  to  read  to  the  jury 
extracts  from  a  medical  work  which  was  not  in  evidence.^  So 
where  counsel  was  allowed  to  read  from  a  pamphlet  issued  by 
the  defendant  which  was  not  in  evidence,  the  verdict  was  set 
aside.'  So  where  the  court  permitted  counsel  to  read  to  the  jury 
as  part  of  his  argument  a  report  of  evidence  taken  at  a  former 
trial,  a  new  trial  was  granted.'  So  where  the  plaintiff's  attor- 
ney read  to  the  jury  as  part  of  his  closing  argument  the  instruc- 
tions of  the  judge  given  at  a  previous  trial,  containing  statements 
as  to  the  facts  of  the  case,  the  verdict  was  set  aside,  the  court 
sa3ring:  ''It  is  somewhat  to  be  wondered  at  that  counsel  should 
have  insisted  on  the  admission  of  testimony  that  could  do  them 
no  good,  and  which  if  admitted  would  be  sure  to  be  followed, 
even  if  they  were  successful,  by  disappointment  and  expense  in 
the  end.  Counsel  owe  a  duty  not  only  to  the  court  but  to  the 
client,  and  that  is  never  to  insist  on  aids  to  success  clearly  wrong 
either  in  law  or  fact."*  So  where  in  an  action  for  damages  for 
personal  injuries  the  counsel  made  remarks  concerning  the  wealth 
of  the  defendant,  respecting  which  there  was  no  evidence,  the 
verdict  was  set  aside,  and  Byan,  C.  J.,  delivering  the  opinion,  said : 

''The  profession  of  the  law  is  instituted  for  the  administration 
of  justice.  The  duties  of  the  bench  and  bar  differ  in  kind  but 
not  in  purpose.    The  duties  of  both  alike  is  to  establish  the  truth 


»  9  Pac.  C.  L.  J.,  p.  581.  But  in 
addition  to  the  fact  that  the  book 
bad  not  been  offered  in  evidence,  aev- 
eral  of  the  court  thought  it  would 
have    been    inadmiaaible    if    offered. 


See,  also,  Mowry  y.  Starbuck,  4  Cal. 
274. 

s  Koelges  v.  Guardian  Life  Ina.  Co., 
57  N.  Y.  638. 

•  Martin  y.  Omdorff,  22  Iowa,  ^04. 

«  Butler  y.  Slam,  50  Pa.  456. 


• 


i. 


■    f 


•  i 


I 

( 
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and  apply  tlie  law  to  it.  It  13  essential  to  the  proper  adminbtra- 
tion  of  justice,  frail  and  uncertain  at  the  beat,  that  all  that  can  be 
said  for  each  party  in  the  determination  of  fact  and  law  should 
be  heard.  Forensic  strife  is  but  a  method,  and  a  mighty  one,  to 
ascertain  the  truth  and  the  law  governing  the  truth.  It  ia  the 
duty  of  counsel  to  make  the  most  of  the  case  which  his  client  is 
able  to  give  him ;  but  counsel  is  out  of  his  duty  and  his  right,  and 
outside  of  the  principle  and  object  of  his  profession,  when  he 
travels  out  of  his  client's  case  and  assumes  to  supply  its  deBcienclea. 
Therefore  it  is  that  the  nice  sense  of  the  profession  regards  with 
such  distrust  and  aversion  the  testimony  of  a  lawyer  in  favor  of 
his  client.  It  is  the  duty  and  right  of  counsel  to  indulge  in  all 
fair  argument  in  favor  of  the  right  of  his  client;  but  he  is  outside 
of  his  duty  and  his  right  when  he  appeals  to  prejudices  irrelevant 
to  the  ease.  Properly,  prejudice  has  no  more  sanction  at  the  bar 
than  on  the  bench.  But  an  advocate  may  make  himself  the  aiter 
ego  of  his  client,  and  indulge  in  prejudice  in  his  favor.  He  may 
even  share  his  elie-nt's  prejudices  against  his  adversary,  as  far  as 
they  rest  on  the  facts  in  his  ease;  but  he  baa  neither  duty  nor 
right  to  appeal  to  prejudices,  just  or  unjust,  against  his  ad- 
versary dehors  the  very  case  he  has  to  try.  The  very  fullest  free- 
dom of  speech  within  the  duty  of  his  profession  should  be  accorded 
to  counsel;  but  it  is  license,  not  freedom  of  speech,  to  trav«l  out 
of  the  record,  basing  his  argument  on  facts  not  appearing,  and 
appealing  to  prejudices  irrelevant  to  the  case  and  outside  of  the 
proof.  It  may  sometimes  be  a  very  difficult  and  delicate  duty 
to  confine  counsel  to  a  legitimate  course  of  argument;  but  like 
other  difficult  and  delicate  duties,  it  must  be  performed  by  those 
upon,  whom  the  law  imposes  it.  It  is  the  duty  of  the  circuit 
court  to  interfere  in  all  cases  of  their  own  motion.  This  is  doe 
to  truth  and  justice.  And  if  counsel  persevere  in  arguing  upon 
pertinent  facts  not  before  the  jury,  or  appealing  to  prejudiws 
foreign  to  the  case  in  evidence,  exception  may  be  taken  by  the 
other  side  which  may  be  good  ground  for  a  new  trial,  or  for  a 
reversal  in  this  court."* 

The  views  of  the  supreme  court  of  Wisconsin  in  the  preceding 
oase  were  approved  and  applied  by  the  supreme  court  of  Call- 
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fomia  in  ihe  case  of  People  v.  Mitchell,*  in  which  case  the  court 

said:  ''There  are  cases  in  other  states,  it  is  said,  in  conflict  with 

the  rule  above  laid  down.    But  the  rule  is  supported  by  principle ; 

in  this  state  hy  precedent;  and  as  we  believe  by  the  great  weight 

of  authority  everywhere."^ 

In  Marshall  v.  Taylor,^'  although  the  conduct  was  not  deemed 
sofScient  to  warrant  a  new  trial  for  that  reason,  the  court  said: 
"This  misconduct  consisted  in  attempting  to  get  before  the 
jury  matters  not  within  the  issues  by  means  of  asking  improper 
questions  and  'offers  to  prove,'  etc.    It  was  held  in  People  v.  Ah 
Len  (92  Gal.  282,  27  Am.  St.  Bep.  103,  28  Pac.  286)  that  this 
character  of  misconduct  could  be  carried  to  such  lengths  as  to 
justify  a  new  trial,  and  for  that  reason  a  new  trial  was  there 
ordered.    The  rule  is  a  most  wholesome  one,  and  in  a  criminal 
case  especially  its  rigid  enforcement  will  be  maintained  by  the  court. 
A  trial  court  should  always  be  on  the  alert  to  prevent  an  attor- 
ney from  obtaining  advantages  in  jury  trials  by  the  practice  of 
methods  not  countenanced  by  the  ethics  of  the  profession." 

So  in  other  cases,^^  similar  doctrine  was  upheld.    Misconduct 
of  this  character  seldom  occurs  in  civil  cases,  where  it  is  recognized 


«  62  Cal.  411 ;  Mitehum  y.  State,  11 
Ga.  615;  Toekex  v.  Henniker,  41  N. 
H.  317. 

1  See,  also,  Berry  v.  State,  10  Ga. 
511;  MeNabb  v.  Lockhart,  18  Ga. 
495;  Gould  v.  Moore,  40  N.  Y.  Sup. 
Ct.  395. 

T«  98  Cal.  55,  35  Am.  St.  Bep.  144, 
32  Pac.  867. 

1^  The  doctrine  was  snitained  in 
the  foUowing  cases:  People  t.  Lem- 
perle,  94  Cal.  45,  29  Pae.  709;  People 
Y.  Hall,  94  Cal.  595,  30  Pac.  7; 
People  y.  Deyine,  95  Cal.  227,  30  Pae. 
378;  People  y.  UnDong,  106  Cal.  83, 
39  Pac.  12;  People  y.  Bjan,  108  Cal. 
581,  41  Pac.  451;  People  y.  Louie 
Poo,  112  Cal.  17,  44  Pac.  453;  People 
y.  Mayes,  113  Cal.  618,  45  Pac.  860; 
People  y.  Ward,  105  Gal.  335,  38  Pac. 
945;  People  y.  Wong  Chuey,  117  Cal. 
624,  49  Pac.  833;  People  y.  Crandall, 
125  Cal.  129,  57  Pac.  785;  People  y. 
Molina,  126  Cal.  505,  59  Pac.  34; 
People  y.  Cole,  127  Cal.  545,  59  Pac. 
984;  People  y.  Derbert,  138  Cal.  467, 
71  Pac.  564;  People  y.  Ward,  134 
Cal  301,  66  Pac.  372;  People  y.  Sing 
Lee,  145  Cal.  190,  78  Pac.  636;  People 


y.  Cook,  148  Cal.  334,  83  Pac  43; 
People  y.  Kramer,  117  Cal.  647,  49 
Pac.  842;  People  y.  Helm,  152  Cal. 
532,  93  Pae.  99;  People  y.  Derwae, 
155  Cal.  592,  102  Pac.  266.  Also, 
People  y.  Valliere,  127  Cal.  65,  69 
Pac.  295.  Also,  People  y.  Hamberg, 
84  Cal.  468,  24  Pac.  298. 

The  following  are  instances  where 
the  misconduct  was  held  not  prejudi- 
cial: People  y.  Boss,  85  CaL  388,  24 
Pac.  789;  People  v.  Gordon,  103  Cal. 
568,  37  Pac.  534;  People  y.  Barthle- 
man,  120  Cal.  7,  52  Pac.  112;  People 
y.  Cokahnour,  120  Cal.  253,  52  Pac. 
606;  People  y.  Searcey,  121  Cal.  1, 
53  Pac.  359,  41  L.  B.  A.  157;  People 
y.  Bums,  121  Cal.  529,  53  Pac.  1096; 
People  y.  Little  Pete,  123  Cal.  373, 
55  Pac.  993; -People  y.  Phelan,  123 
Cal.  551,  56  Pac.  424;  People  y. 
Patterson,  124  Cal.  102,  56  Pac.  882 ; 
People  y.  McMahon,  124  Cal.  435,  57 
Pac.  224;  People  y.  Lewis,  124  Cal. 
551,  57  Pac.  470,  45  L.  B.  A.  783; 
People  y.  Gleason,  127  Cal.  323,  59 
Pac.  592;  People  y.  Vann,  129  Cal. 
118,  61  Pac.  776 ;  People  y.  Bene.  130 
CaL    159,  62    Pac.    404;    People  t. 
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trial;  whereas,  although  not  a  ground  for  new  trial  in  criminal 


Smith,  134  Cal.  453.  66  Pae.  669; 
People  V.  Amaya,  134  Cal.  531,  66 
Pac.  794;  People  v.  Glaze,  139  CaL 
154,  72  Pac.  865;  People  y.  Mathews, 
139  Cal.  527,  73  Pac.  416;  People  v, 
MetKgar,  143  Cal.  447,  77  Pac.  155; 
People  V.  Komero,  143  Cal.  458,  77 
Pae.  163;  People  v.  Smith,  143  Cal. 
597,  77  Pac.  449;  People  v.  Perry, 
144  Cal.  748,  78  Pac.  2B4 ;  People  v. 
Mead,  145  Cal.  503,  78  Pac.  1047; 
People  V.  Kelly,  146  Cal.  119.  79  Pae. 
846;  People  v.  Woods,  !47  Cal.  265, 
109  Am.  St.  Kep.  151,  81  Pac.  652; 
People  V.  Warner,  147  Cal.  546,  82 
Pbc.  196;  People  t.  Feld,  149  Cal. 
464.  86  Pac.  1100;  People  v.  Boeder, 
150  Cal.  13,  87  Pac.  1016;  People  v. 
Bradbury,  151  Cal.  675,  91  Pac.  497; 
People  V.  SieoiBeii,  153  Cal.  387.  95 
Pae.  863 ;  People  v.  Whalen,  154  Cal. 
472,  98  Pac.  194;  People  v.  Davia, 
1  Cal.  App.  8,  81  Pac.  716,  88  Pac. 
1101. 

The  subject  of  miBCDndiiet  of  coun- 
Bol  in  argument,  as  an  irregularity 
of  tbe  adverse  party,  is  consiilcred 
from  various  points  of  view  in  tbe 
several  states,  and  the  cases  them- 
selves must  be  studied  to  ascertain 
nbat  particular  course  of  ergument 
is  and  what  is  not  to  be  regarded  as 
reprehensible,  and  ground  for  a  aew 
trial.  In  Denver  etc.  Co.  v.  Moyna- 
han,  8  Colo.  56,  5  Pac.  811,  with 
reference  to  language  calculated  to 
prejudice  tbe  jury  agaiust  one  of  the 
parties,  a  corporation,  the  court  said; 

"This  style  of  argument  is  too  com- 
mon in  closely  contested  casfs,  and 
especially  so  when  a  corporation  is  t, 
party.  It  la  a  covert  w«.y  of  intro- 
duciog  before  the  jury  facts  which 
are  not  in  evideace,  upon  which  to 
base  B  denunciation  of  the  conduct  of 
the  opposite  party,  for  the  purpose 
of  exciting  sympathy  for  one  side 
and  prejudice  against  the  other.  Such 
a  course  is  both  illegitimate  and  un- 
professional. It  is  a  violation  of  the 
rule  which  cooflnea  counsel  to  the 
facts  proven,  and  is  an  abuse  of  the 
privileges  of  counsel,  which  merits 
severe  ccnstire.  It  is  the  privilege 
ami  duty  of  counsel  to  deal  with  the 
facts   in    evidence    according    to    his 


view  of  the  case.  Be  may  draw  illos- 
trations  therefrom,  or  from  facts 
hypothoticiilly  assumed,  but  be  must 
not  make  himself  a  witness  by  statiiig 
facts  withia  his  own  knowledge  af- 
fecting tbe  case.  It  is  his  privilege 
and  duty  to  show  up  in  their  true 
light  such  acts  and  condiicl  of  tlie 
opposite  party  as  are  deserving  ef 
criticism  or  condemnation,  but  he 
must  not  depart  from  the  evidence 
for  such  purpose,  and  surreptitiously 
introduce   before  the   jury   irrelevant 

But  tbe  court,  while  describing  the 
conduct  of  counsel  in  the  particular 
case  as  "clearly  repreheosibte,"  did  not 
think  it  was  sufficient  to  justify  a  re- 
versal of  the  order  denying  the  motion 
for  a  new  trial. 

Similar  expressions  are  to  b«  found 
in  Hurd  v.  Atkins,  1  Colo.  App.  *49, 
29  Pac.  528.  In  Cook  v,  Doud,  14 
Colo.  483,  £3  Pac.  906,  the  verdict 
was  set  aside  and  a  new  trial  granted 
for  improper  argument.  In  Grant  i. 
Varney,  21  Colo.  329.  40  Psc.  771.  a 
like  order  was  made,  because,  in  his 
argument,  attorney  for  plaintiff  ar- 
raigned the  defendants  as  "living  in 
their  mansions  and  handling  their 
millions,"  even  though,  after  bein^  »p- 
plauded  by  tha  audience,  and  imldly 
reproved  by  tbe  court,  he  retraelnl 
his  expressions,  and  the  Jury  added 
a  postscript  to  their  verdict  to  the 
effect  that  they  were  not  iiil]apDee>l 
tbereby.  See.  also,  Waldron  t.  Wal- 
dron,  156  U.  S.  361,  15  Bup.  a.  Bep. 
383,  39  L.  ed.  453  (a  Colorado  case). 

In  Kinna  v.  Horn,  1  Host-  S97,  it 
appeared  that  counsel  for  Horn  mis- 
stated certain  evidence,  and  stated 
other  evidence  that  the  court  bad  ex- 
cluded, in  tbe  course  of  his  argument; 
but  tbe  trial  court  denied  tbe  motioa 
for  a  new  trial,  and  the  supreme  (ourt 
affirmed  the  ruling  upon  the  groDod  of 
the  exercise  of  discretion.  The  report 
of  tbe  ease  is  ratber  interesting  U 
an  example  of  frontier  justice. 

In  Easterly  v.  Oater,  IT  OkL  93,  ST 
Pac.  853,  10  Ann.  Cas.  SSS,  tbe  so- 
preme  court  held  that  misconJuet  of 
tb'iB  kind  would  not  justify  a  new  trial 
unless  the  circumstanceB  raise  tbe  ret- 
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cases/*  it  is  often  set  up  as  ground  for  reversing  the  judgment. 
Thus  in  People  v.  Lee  Chuck/*  where  the  trial  judge  had  per- 
mitted the  assistant  district  attorney,  over  the  objection  of  counsel 
for  the  defense,  to  comment  at  length  upon  incompetent  testi- 
mony under  pretense  of  argument  for  its  admission,  the  supreme 
court  severely  rebuked  the  delinquent  and  reversed  the  judgment. 
So  in  People  v.  Bowers,^*  it  was  held  prejudicial  error  for  the 
district  attorney  to  refer  to  matters  outside  the  evidence  in  his 
closing  argument,  of  a  character  calculated  to  influence  the  jury 
against  the  defendant.  And  this  is  true  although  the  jury  were 
cautioned  by  the  court  to  pay  no  attention  to  such  argument.^' 
So  in  People  v.  Ah  Len,^<  regarded  as  a  leading  case  upon  the 
point,  the  court  said : 

''A  person  accused  of  crime  is  entitled,  under  the  constitution, 
to  a  trial  by  jury,  according  to  the  established  principles  of  law, 
not  the  least  important  of  which  is,  that  the  verdict  shall  be 
founded  only  on  relevant  and  competent  facts  produced  before 
the  jury  under  the  rules  prescribed  for  the  admission  of  evidence, 
and  it  was  held  by  the  supreme  court  of  New  Hampshire,  in  the 
leading  and  well  considered  case  of  Tucker  v.  Henniker,  41  N.  H. 
317,  that  this  right  is  violated  'if  counsel  are  permitted  to  state 
facts,  and  comment  upon  them  in  argument  against  the  adverse 
party,  which  are  not  before  the  jury  by  proofs  regularly  sub- 
mitted.' It  is  true  that  the  attorney  for  the  prosecution  in  this 
case  was  not  permitted  by  the  court  to  conmient  at  any  length 
upon  the  facts  which  he  himself  imported  into  the  case ;  but  while 


sonable  Buspicion  that  the  jurj  were 
improperly  influenced  thereby. 

In  Lindsey  v.  Pettigrew,  3  8.  B. 
199,  52  N.  W.  873,  counsel  for  plain- 
tiff commented  on  defendant's  efforts 
to  delay  the  trial,  and  referred  to  the 
faet,  not  in  eyidence,  that  plaintiff 
had  prevailed  in  other  litigation  con- 
nected with  the  present,  and,  after 
being  warned  by  the  court,  persisted 
in  this  mode  of  argument.  The  su- 
preme court  held  that  the  trial  court 
abused  its  discretion  in  refusing  to 
grant  the  motion  for  a  new  trial. 
^,  also,  Morris  y.  Hubbard,  14  S.  D. 
525,  86  N.  W.  25. 

See  the  following  Oregon  cases: 
State  V.  Abrams,  11  Or.  169,  8  Pac. 
327;  State  v.  Olds,  19  Or.  397,  24 
Pftc  394;   State  ▼.  Hatcher,  29  Or. 


309,  44  Pac.  584;  State  v.  Ross  (Or.), 
104    Pac.    596. 

In  Brennan  v.  Seattle,  46  Wash. 
427,  90  Pac.  434,  and  Kielhover  v. 
Washington  etc.  Co.,  49  Wash.  646, 
96  Pac.  220,  such  misconduct  of  coun- 
sel was  held  prejudicial;  but  in  Sears 
y.  Seattle  etc.  Co..  6  Wash.  227,  33 
Pac.  389, 1081;  and  Spencer  v.  Arling- 
ton, 49  Wash.  121,  94  Pac.  904,  it 
was  held  otherwise. 

Te  See  People  v.  Amer,  151  Cal.  303, 
90  Pac.  698,  and  cases  there  cited. 
Td  78  Cal.  317,  20  Pac.  719. 
Te  79  Cal.  415,  21  Pac.  75. 

Tf  See  paragraph  3,  latter  part  of 
this  section. 

u  92  Cal.  282,  27  Am.  St.  Bep.  103, 
28  Pac.  286. 
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this  was  to  the  credit  of  the  court,  it  does  not  change  the  fact  that 
a  matter  not  in  evidence  and  of  a  nature  clearly  prejudicial  to 
the  appellant,  waa  laid  before  the  jury  for  the  purpose  of  affect- 
ing their  verdict,  and  it  is  not  answer  to  this  to  say  that  the  jury 
may  have  disregarded  it.  As  was  said  in  the  case  just  cited: 
'When  counsel  are  permitted  to  state  facts  in  argument,  and  to 
comment  upon  them,  the  usage  of  courts  regulating  trials  is  de- 
parted from,  the  laws  of  evidence  are  violated,  and  the  full 
benefit  of  trial  by  jury  denied.'  It  follows  that  the  only  safe 
and  just  rule  to  apply  in  such  cases  ia  to  make  it  impossible  for 
a  party  to  derive  any  advantage  from  such  misconduct  of  counsel 
by  promptly  granting  a  new  trial  to  the  adverse  party,  unless  it 
ia  clear  that  the  verdict  was  not  affected  thereby." 

So  in  People  v.  Sansome,'"  where  the  district  attorney  sought 
to  call  attention  to  the  fact  of  defendant's  failure  to  appear  on 
the  stand  in  his  own  behalf,  and  to  draw  therefrom  an  inference 
of  guilt,  the  supreme  court  said : 

"It  is  clear  in  view  of  this  plain  provision  of  the  statute  (Sec. 
1323,  Penal  Code)  that  the  district  attorney  had  no  right  to  make 
the  remarks  complained  of,  and  it  is  to  be  regretted  that  prosecut- 
ing ofBcers,  in  their  zeal  to  procure  convictions,  so  often  forget 
that  they  are  under  as  much  obligation  to  give  one  accused  of 
crime  a  fair  and  impartial  trial  as  is  the  judge  upon  the  bench." 

So  in  People  v.  Wells,'"  where  the  district  attorney  sought,  by 
means  of  questions  asked  for  the  sake  of  the  questions  and  not 
the  answers,  to  get  before  the  jury  certain  improper  facta  and 
incompetent  evidence,  for  the  purpose  of  prejudicing  the  defend- 
ant's cause,  the  supreme  court,  in  reversing  the  judgment  and 
ordering  a  retrial,  said : 

"The  wrong  and  the  harm  was  in  asking  the  questions.  Ot 
course,  in  trials  of  criminal  cases  questions  as  to  the  admissibility 
of  evidence  will  frequently  arise  about  which  lawyers  and  judges 
may  fairly  differ  in  opinion;  and  in  such  eases  defendants  must 
be  satisfied  when  the  courts  sustain  their  objections.  But  where 
the  prosecuting  attorney  asks  a  defendant  questions  which  h« 
knows,  and  every  judge  and  lawyer  knows,  to  be  wholly  inadniia- 
sible  and  wrong,  and  where  the  questions  are  asked  without  the 
expectation  of  answers  and  where  the  clear  purpose  is  to  prejudice 


See, 


also,  People  v.  Ifnllingi,  S3  Cftl.  ISS, 
17  Am.  St.  Bep.  223,  23  Pac.  iSS. 
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the  jury  against  the  defendant  in  a  vital  matter  by  the  mere  ask- 
ing of  questions,  then  a  judgment  against  the  defendant  will  be 
reyersed,  although  objections  to  the  questions  were  sustained,  un- 
less it  appears  that  such  questions  could  not  have  influenced  the 
verdict.'* 

So  in  People  v.  McBoberts  ^^  it  was  held  prejudicial  misconduct 
''against  objection  to  state  facts  pertinent  to  the  isdtie  not  in 
evidence,  or  to  assume  arguendo  such  facts  to  be  in  the  case  when 
they  are  not.*' 

And  it  makes  no  difference  that  counsel  on  the  other  side  have 
been  guilty  of  the  same  offense.  In  the  case  last  cited  McEinstry, 
J.,  delivering  the  opinion  of  the  court  in  bank,  said : 

"The  impropriety  of  the  statements,  and  apparently  their  ma- 
teriality, were  conceded  by  the  district  attorney  and  by  the  court; 
but  the  court  held  that  the  district  attorney  was  justified  in 
departing  from  the  testimony  because  counsel  for  the  defendant 
had  done  the  same  thing.  If  the  record  showed  (which  it  does 
not)  that  such  statements  Bad  been  made  by  counsel  for  defend- 
ant, the  fact  would  not  cure  the  error  of  the  court.  The  district 
attorney  might  have  objected  to  such  statements  on  the  part  of 
the  defendant's  counsel  when  they  were  made,  or  have  asked  the 
court  specifically  to  charge  the  jury  that  they  were  to  be  disre- 
garded. But  to  say  that  because  an  impropriety  on  the  one  side 
has  passed  unrebuked  it  ceases  to  be  an  impropriety  when  com- 
mitted on  the  other  would  lead  to  confusion  worse  confounded. 
The  jury  would  have  the  allegations  of  fact  of  the  respective 
counsel  pitted  against  each  other,  and  the  fate  of  a  defendant 
would  perhaps  be  determined  not  by  the  evidence  in  the  case,  but 
by  the  degree  of  confidence  which  the  jury  might  repose  in  the 
honesty  or  intelligence,  or  both  combined,  of  one  or  the  other  of 
the  counsel.  For  counsel  to  state  a  fact  not  proven,  or  sought 
to  be  proven,  is  in  effect  to  place  unsworn  evidence  before  the 
jury;  and  when  improper  evidence  is  admitted  without  objection 
upon  the  one  side,  this  will  not  authorize  improper  evidence  on 
the  other.  (Donnelly  v.  Curran,  54  Cal.  282.)  Only  sworn  testi- 
mony can  go  to  the  jury.  (People  v.  Wheeler,  9  Pac.  C.  L.  J. 
581,  and  cases  there  cited;  [Tucker  v.  Henniker]  41  N.  H.  317; 
[Bolfe  V.  Bumford]  66  Me.  564;  [Martin  v.  Omdorff]  22  Iowa, 

n  1  GU.  App.  %S,  81  Pae.  734. 
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504;  [Ferguson  v.  State]  49  Ind.  33;  [St.  LonU  etc  Ry  Co.  t. 
MjTtle]  51  Ind.  567;  [Bullock  v.  SmiUi]  15  Ga.  395;  [Dickereon 
V.  Burke]  25  Ga;  225;  [Hoxie  v.  Home  Ins.  Co.]  33  Conn.  471; 
[State  V.  Smith]  75  N.  C.  306.)" 

This  principle  has  been  sustained  in  later  decisions  of  the  Cali- 
fornia courts.'" 

But  where  the  evidence  is  conflicting  the  court  should  not  in- 
terfere with  counsel's  statement  of  its  effect."  And  whenever 
counsel  may  infer  any  particular  result  from  the  evidence, 
however  improbable  such  result  may  be,  the  court  should  not  re- 
strain bim  from  arguing  upon  such  result.^  And  a  mere  mis- 
take in  stating  the  testimony  is  no  ground  for  a  new  trial,  espe- 
cially if  the  opposite  party  does  not  avail  himself  of  the  judge's 
offer  to  have  the  reporter's  notes  read.** 

2.  Attempts  to  Induce  the  Jury  to  Take  the  Law  from  Other 
Sources  Than  the  Charge  of  the  Judge, — It  is  the  duty  of  the 
judge  to  prevent  counsel  from  argning  against  instructions,**  and 
from  misstating  the  law  to  the  jury.''  So  the  court  should  not 
permit  counsel  to  read  to  the  jury  the  opinion  of  the  appeUate 
court  upon  a  former  appeal  in  the  esse,'*  or  the  reports  of  other 
cases."  It  has  sometimes  been  said  that  counsel  have  the  right 
to  read  law  reports  to  th«  jury  as  part  of  their  address.**  But 
this  means  to  read  them  in  illustration  of  their  argument;  and 
whether  or  not  they  may  read  them  at  all  is  in  the  discretion  of 
the  court.  The  true  rule  was  stated  by  Crockett,  J.,  delivering 
the  opinion  in  People  v.  Anderson,"  as  follows: 

"As  a  general  rule,  the  practice  of  allowing  counsel  in  dther  a 
civil  or  criminal  action  to  read  law  to  the  jury  is  objectionabl<: 
and  ought  not  to  be  tolerated.     Its  usual  effect   is  to  confuse 


im  See  People  t.  Dje,  75  Cal.  108, 
16  Pac.  537;  San  Diego  etc.  Co.  v. 
Nealc,  7S  Cal.  63,  76,  20  Pae.  372, 
3  L.  H,  A.  83. 

s  FlFilc'her  t.  State,  IS  Ga.  460;  look 
at  Peo|.!e  t.  Barnliart,  56  Cal.  402. 

>  L'j^'an  T.  Monroe,  20  Me.  257. 

>*  Pi'ople  V.  Barnhart,  59  Cal.  402. 

'"  Smith  T.  MoRUon,  3  A.  K. 
Marsti.  8!;  HarrUoD  v.  Park,  J  J,  J. 
Maruli.  ITO;  United  States  ■?.  Colum- 
bus, 5  Craoch  C.  C.  305,  Fed.  Caa. 
No.   14.841. 

11  Urmibj  T.  JobnsoD,  1  B.   Hon. 


_  .  .  AUen,  11 
Micb.  501,  83  Am.  Dec.  756. 

It  Befpna  t.  Conrvoiaier,  t  Car.  t 
P.  362;  CommoDwealtb  r.  Porter,  10 
Met.  263. 

i»  44  CaL  63.  Ix  ad^tion  to 
eases  eited  in  People  t.  Anderson,  *m 
Janea  t.  Doe,  1  Ind.  109;  Lege  ^ 
Drake,  1  Ohio  Bt.  286;  Cotj  t.  Bneoi. 
6  Ind.  39;  and  look  at  Be«ttoD«  251. 
253,  of  Proffatt  on  Jnij  Trial;  Peopls 
T.  Treadwell,  69  Cal.  226,  10  Pm. 
502;  Sullivan  v.  Bo;er,  72  CaL  2*S. 
1  Am.   St.   Bep.  51,  IS    Paa.  S59; 
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rather  than  enlighten  the  jury.  There  are  cases,  however,  in 
which  it  is  permissible  for  counsel,  by  way  of  illustration,  to  read 
to  the  jury  reported  cases  or  extracts  from  text-books,  subject  to 
the  sound  discretion  of  the  court,  whose  duty  it  is  to  check 
promptly  any  effort  on  the  part  of  counsel  to  induce  the  jury  to 
disregard  the  instructions,  or  to  take  the  law  of  the  case  from  the 
books  rather  than  from  the  court. ' ' 

In  People  v.  Porsythe,***  where  the  district  attorney  was  x)er- 
mitted,  against  the  objections  of  the  defendant's  attorneys,  to  read, 
while  summing  up  to  the.  jury,  some  portions  of  an  opinion  filed 
by  this  court  in  a  late  case,  the  supreme  court  said : 

"No  case  is  cited,  and  we  know  of  none,  in  which  it  has  ever 
been  held  that  doing  so  was  error.  Still,  we  are  not  disposed  to 
commend  the  practice." 

In  a  later  case,^"^  however,  Mr.  Commissioner  Hayne,  for  the 
court,  commended  the  refusal  of  the  trial  judge  to  permit  counsel 
to  argue  the  law  to  the  jury  in  the  opening  address. 

It  is  not  an  abuse  of  discretion  on  the  part  of  the  trial  judge 
to  permit  the  counsel  for  defendants  to  read  and  comment  on  in- 
structions of  the  court  already  given.^**  So  likewise  as  to  the 
reading  of  the  codes.*** 

It  sometimes  happens  that  when  counsel  are  forbidden  to  read 
law  to  the  jury,  they  will  face  about,  and  say  that  they  will  read 
it  to  the  court.  But  such  a  manifest  attempt  to  evade  obedience 
to  the  order  of  the  court  ought  not  to  be  tolerated.  Counsel  has 
no  right  to  read  authorities  to  the  court  unless  the  court  desires 
to  hear  them.  They  may  request  instructions  on  any  point  they 
may  desire  to  have  the  jury  informed,  and  error  in  refusing  in- 
structions requested  by  counsel,  or  in  giving  instructions  re- 
quested by  opposing  counsel,  is  ground  for  reversal.  But  if  the 
action  of  the  court  in  giving  or  refusing  instructions  be  correct, 
it  will  not  be  invalidated  by  the  refusal  to  hear  authorities  read 
in  relation  to  them;  and  if  such  action  be  erroneous,  the  error 
will  not  be  cured  by  the  reading  of  any  number  of  authorities. 


People  T.  QoldeDSoa,  76  CM.  328,  19 
Pac.  161;  People  v.  Godwin,  123  Cal. 
374,  55  Pac.  1059;  Meyer  v.  Foster, 
147  CaL  166,  81  Pac.  402. 
ite  65  OaL  101|  3  Pac.  402. 


18b  People  V.  Carty,  77  Cal.  213,  19 
Pac.  490. 

i«o  Boreham  v.  Byrne,  83  Cal.  23, 
23  Pac.  212 

iM  Meyer  v.  Foster,  147  CaL  166, 
81  Pac.  402. 
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Tte  irregularities  above  mentioned  are  the  principal  ones  thac 
occur  in  the  argument  to  the  jury." 

3.  Objection  to  Irregularities  in  the  Argument  Should  he  Made 
When  They  Occur,  and  the  Court  Sh-ould  Interpose  at  the  Time. — 
As  has  been  stated,  the  general  rule  is  that  a  party  must  call  the 
attention  of  the  court  to  the  irregularity  in  time  to  permit  of  ita 
correction."  And  this  rule  has  been  held  to  apply  to  the  irregu- 
larities under  consideration,"  although  some  cases  maintain  the 
contrary  doctrine." 

Where  the  judge  is  appealed  to,  to  stop  an  improper  line  of 
argument  he  should  do  so  at  once,  and  not  wait  until  he  comes 
to  instruct  the  jury.  It  has  been  said  that  the  judge  may  inter- 
pose "at  the  moment,  or  wait  until  he  charges  the  jury.""  But 
other  cases  do  not  agree  to  this,  In  Brown  v.  Swineford,  above 
cited,  the  verdict  was  set  aside,  notwithstanding  the  fact  that 
the  judge  told  the  jury  that  they  were  to  disregard  the  statement 
of  the  counsel,  and  Ryan,  C,  J.,  delivering  the  opinion,  said: 
"Doubtless  the  circuit  court  can  do  as  it  did  in  this  case,  charge 
the  jury  to  disregard  all  statements  of  facts  not  in  evidence. 
But  it  is  not  so  certain  that  a  jury  will  do  so.  Verdicts  are  too 
often  found  against  evidence,  and  without  evidence  to  warrant  an 
great  a  reliance  on  the  discrimination  of  juries,  and  without 
notes  of  the  evidence  it  may  be  difficult  for  juries  to  discriminate 
between  the  statements  of  facts  by  counsel,  following  the  evi- 
dence and  outside  of  it.  It  is  sufficient  that  the  extra  professional 
statements  of  counsel  may  gravely  prejudice  the  jury  and  affect 
the  result."  There  is  great  force  in  these  remarks  of  Chief 
Justice  Ryan.  Comparatively  few  men  are  capable  of  analyzing 
their  mental  processes  sufficiently  to  distinguish  the  effect  pro- 


is  The  court  sbould  not  p«niiit 
eouiuel  in  a  criminal  caae  to  com- 
ment upon  the  failure  of  the  prisoner 
to  testify.  People  v,  Tyler,  36  t^L 
SSS;  Btate  v.  Cameron,  4D  Tt.  55Gj 
People  V.  Baosome,  98  Cal.  235,  33 
Pac.  £02.  But  tlie  failure  of  a  party 
in  a  civil  case  to  testify  may  be  com- 
meoted  on,  unleae  perhaps  where  lie 
ii  incompetent  to  testi^.  Gray  ~ 
Bark,  19  Tex.   SZ8. 

-  "  -       27,  fl-'- 


Vfilkins  v.  AnaerwD,  11  Pa.  3»; 
People  T.  Ah  Fook,  64  CaL  380,  I 
Pac.  34":  People  v.  Beaver,  S3  Ul. 
419,  23  Pac.  321:  People  v.  Abbott. 
101  Cal.  645,  36  Pac.  129;  Peopk  v. 
Frigerio.  107  Cal.  151,  40  Pie.  107; 
People  T.  Kramer.  117  Cal.  647.  4i 
Pac.  842;  People  v.  Brittan,  US  C»L 
409,  50  Pae.  664;  People  v.  Bene.  130 
Cal.  159.  62  Pac.  4»4;  People  t. 
Sbcan,  133  Cal.  154,  65  Pao.  39S. 

1*  Mekin  v.  Early,  1  Jones,  SM,  lU 
Am,  Dec.  171. 

»o  State  y.  CNe*;  7  Ired.  251. 
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dneed  on  their  mincU  by  any  particular  portion  of  a  complex 
case.  Many  are  swayed  by  prejudices  which  they  hardly  acknowl- 
edge to  themselves;  and  it  is  proverbially  difficult  to  devest  one's 
mind  of  a  prejudice.  It  cannot  be  exorcised  at  the  mere  bidding 
of  another.  If  the  truth  could  be  known,  it  would  probably  be 
found  that  very  many  verdicts  are  the  result  of  prejudice  and 
feeling.  And  it  seems  a  farce  to  allow  counsel  to  excite  the 
prejudice  and  passions  of  the  jury,  and  to  mislead  them  by  state- 
ments of  facts  not  in  evidence,  and  then  simply  to  tell  them 
that  they  are  not  tb  be  influenced  by  the  course  pursued.  It  is  a 
case  where  prevention  is  better  than  cure. 

As  was  said  by  Temple,  J.,  in  the  case  of  People  v.  Valliere,*^^ 
where  the  district  attorney  had  made  use  of  a  remark  in  his  argu- 
ment, which  was  nothing  short  of  evidence  and  evidence  that  had 
been  ruled  out  during  the  trial,  and  had  been  rebuked  by  the 
court:  ''The  court  promptly  rebuked  the  attorney,  but  that  did 
not  cure  the  injury.  Bebukes  do  not  seem  to  have  any  effect  upon 
prosecuting  officers,  and  probably  as  little  upon  juries.  The  *only 
way  to  secure  fair  trials  is  to  set  verdicts  so  procured  aside." 

The  view  here  suggested  was  also  well  expressed  by  the  supreme 
court  of  New  Hampshire  in  the  case  of  Tucker  v.  Henniker,**** 
and  quoted  by  De  Haven,  J.,  in  the  leading  case  of  People  v.  Ah 
Len.^    The  language  is  as  follows : 

''It  may  be  said  ....  that  the  statements  of  counsel  are  not 
evidence,  that  the  court  is  bound  to  so  instruct  the  jury,  and 


«o*  127  Cad.  65,  59  Pac.  295.  - 

2oi»  41  N.  H.  317. 

»e  92  Cal.  282,  27  Am.  St.  Bep. 
103,  28  Pac.  286.  But  see  People  v. 
Bradbury,  151  Cal.  675,  91  Pac.  497, 
where  Shaw,  J.,  for  the  court  made 
use  of  expressions  not  entirely  in  ac- 
eord  with  that  of  the  New  Hampshire 
ease.  He  said:  "I  concur,"  etc.  "I 
wish  to  add,  however,  that,  even  in 
cases  where  a  district  attorney  does 
persutently  attempt  to  influence  a 
jury  by  improper  questions  calculated 
to  produce  suspicions  and  hurtful  sug- 
gestions, it  is  the  duty  of  the  counsel 
for  the  defendant  to  make  timely  ob- 
jection to  the  court,  and  the  duty 
of  the  court  thereupon  to  instruct  the 
Jury  that  such  suggestions  must  be 
disregarded  and  that  suspicions  must 
be  rejected,  and  that  when  such  in- 


structions are  given  it  will  not  be 
presumed  that  the  jury  were  in- 
fluenced by  the  improper  conduct  ob- 
jected to,  unless  the  record  shows 
extraordinary  circumstances  tending 
to  show  that  such  influence  existed 
notwithstanding  the  caution  of  the 
court.  I  think  the  language  of  the 
opinions  in  some  of  the  previous  deci- 
sions of  this  court  goes  too  far  in 
support  of  the  theory  that  there  is 
some  sort  of  a  presumption  that  the 
misconduct  of  a  district  attorn^  will 
prevail  with  the  jury  and  influence 
them  in  the  face  of  the  positive  in- 
structions of  the  court  that  they  must 
not  consider  the  suggestions  improp- 
erly made.  The  presumption  should 
always  be  that  a  jury  has  obeyed  the 
instructions  of  the  court,  and  unless 
the  contrary  is  shown  by  the  record, 
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that  they  are  Bwom  to  render  their  verdict  according  to  evidence. 
All  this  is  true;  yet  the  necessary  effect  is  to  bring  the  state- 
ments of  counsel  to  bear  upon  the  verdict  with  more  or  less  force, 
according  to  circumstances,  and  if  they,  in  the  slightest  degree. 
influence  the  finding,  the  law  is  violated,  the  purity  and  im- 
partiality of  the  trial  tarnished  and  weakened.  If  not  evidence, 
then  manifestly  the  jury  have  nothiug  to  do  with  them,  and  the 
advocate  has  no  right  to  make  them.  It  is  unreasonable  to  believe 
the  jury  will  entirely  disregard  them.  They  may  struggle  lo 
disregard  them;  they  may  think  they  have  done  so,  and  still  be 
led  involuntarily  to  shape  their  verdict  under  their  influence." 

If  counsel  desist  when  the  judge  interferes,  the  verdict  will  aoC 
ordinarily  be  set  aside.'* 

As  in  the  case  of  other  irregularities  there  must  be  some  reason 
to  suppose  that  a  fair  trial  may  have  been  prevented."  The  tests 
are  various.  In  People  v.  Putnam  "  it  was  suggested  that  it  the 
remarks  were  irrelevant  and  unwarranted,  or  if  they  extended  to  the 
point  of  militating  against  justice  and  the  fair  and  orderly  con- 
duct of  the  cause,  or  if  the  right  of  the  defendant  to  a  fair  and 
impartial  trial  was  materially  curtailed,  it  would  be  regarded  as  an 
irregularity  warranting  a  retrial  of  the  cause.  In  People  v.  Ward  " 
it  was  said:  "Counsel  have  no  right  to  indulge  in  extravagant  ex- 


tbst    presumption    sbould    prcTail    in 
tlie  appellate  courts."' 

Upon  the  genera t  question,  whieh 
cannot  be  ESid  to  be  very  far  away 
at  any  erisiB  of  a  trial  by  jury,  of  tbe 
prejudicial  elfect  of  tbe  preseotation 
and  discuBgioD  of  Iceal  point*  by 
counsel  in  tbe  presence  of  tfae  jury, 
there  ia  an  interesting  dictum  of 
Cooper,  J.,  in  the  case  of  Itisdon  v. 
Yates,  145  Cal.  210,  78  Pac.  841. 
An  amended  answer  was  stricken  from 
the  files  at  the  commeQcemeDt  of  tbe 
trial,  on  motion  made  in  the  presence 
of  the  jury,  upon  the  ground  that  it 
had  been  filed  without  permission  of 
the  court.  Thereupon  the  defendant 
claimed  the  right  to  refite  the  amended 
answer  under  section  4T2  of  tbe  Code 
of  Civil  Procedure,  and  it  was 
granted.  Contendiiig  that  he  had  a 
right  to  amend  once  without  permis- 
iion,  and  that  it  was  error  to  strike 
from  the  flics  hia  amended  answer. 
the  defenrlanl  ehnrged  that  his  ease 
had  been  prejudiced  before  tbe  jury 


The  e 


i  laid:   "The  jnron  ■ 


.>.,.pose<i  1 
selves  with  questions  of  law  raucd 
before  the  court  during  the  trial.  If 
every  ruling  made  by  the  court  in 
tbe  preaenee  and  hearing  of  tlie  jntj 
could  be  investigated  as  to  triictbCT 
or  not  it  might  possibly  have  iojnTcd 
the  rights  of  one  of  the  parties,  aadl 
thus  be  made  the  ground  for  reraa 
idg  the  case,  there  would  be  few  rer- 
diets  that  would  stand.  We  most 
presume  that  the  jury  did  its  dalr 
and  decided  the  question  of  fad  Dndrr 
the  iostructions  of  the  eoart  upoa 
the  pleadings  as  they  are." 

II  Pry  V.  Bennett,  3  Bosw.  2O0, 
243;  People  ».  Hamberg,  84  Cal,  468. 
24  Pac  298. 

5J  See  Morgan  t.  Hiigg,  5  Cal.  409; 
Bank  of  Charlestown  r.  Emeric  1 
Sound.  719;  and  see  aeetion  S6.  amtt. 

■■  120  Cal.  SSa,  ei  Pac.  96L 

>«  134  Cal.  301,  66  Pac.  37£. 
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pression  of  their  belief,  or  in  the  use  of  degrading  epithets,  but  the 
judgment  should  not  be  reversed  because  counsel  lose  their  temper 
and  indulge  in  epithets,  unless  it  clearly  appeared  that  it  preju- 
diced the  defendant.  The  remedy  for  such  excesses  should  be  ad- 
ministered in  the  trial  court."  So  in  People  v.  Mayes  *•  the  court 
were  of  the  opinion  that  it  was  not  expected  that  a  district  attorney 
should  maintain  his  urbanity  and  courtesy  throughout  the  perform- 
ance of  his  duty,  but,  on  the  contrary,  it  was  not  surprising  that  his 
conduct  should,  under  the  pressure  of  events,  become  more  or  less 
brusque  at  times ;  yet,  unless  it  could  be  said  that  manners  or  con- 
duct were  of  such  a  character  as  to  have  interfered  with  the  judgr 
ment  of  the  jury  upon  the  evidence  before  them,  they  could  not  be 
held  prejudicial.     The  court  there  said: 

'Counsel's  conduct  must  reach  a  course  of  proceeding  militating 
against  justice,  and  the  fair  and  orderly  conduct  which  should 
characterize  judicial  proceedings  in  criminal  cases  before  error  can 
be  predicated  of  it.  There  must  be  willful  error  persisted  in  for  an 
illegitimate  purpose,  followed  by  injustice  to  the  prisoner.*' 

Again,  in  People  v.  Ward"  the  court  said:  "The  animus  of  the 
prosecution  there  was  apparent,  and  its  effect  so  pronounced,  that 
the  court  deemed  it  but  just  to  stamp  with  the  seal  of  its  disappro- 
bation, not  only  for  that  case  but  as  a  warning  against  like  conduct 
in  other  cases,  a  course  of  proceeding  militating  against  justice  and 
the  fair  and  orderly  conduct  which  should  characterize  judicial  pro- 
ceedings in  criminal  cases." 

The  principle  announced  in  these  cases  is  not  to  be  distinguished 
from  that  which  lies  at  the  base  of  the  irregularity  occasioned  by 
the  attempt  of  the  people's  attorney  to  get  improper  evidence  before 
the  jury,  or  to  mislead  the  jury  by  misstatements  of  the  evidence 
actually  introduced.  The  irregularity  in  each  case  is  based  upon 
specific  misconduct  on  the  part  of  the  district  attorney,  whereby  the 
right  of  the  defendant  to  a  fair  and  impartial  trial  has  been  sensi- 
bly diminished.    The  test  is  therefore  to  be  regarded  as  the  same.'^ 


»  113  Cal.  618,  45  Pac.  850. 

M  105  Cal.  335,  38  Pac.  945. 

*7  The  recently  decided  ease  of 
People  T.  Derwae,  155  Cal.  592,  102 
Pac.  266,  offers  not  only  a  well-de- 
fined and  decidedly  characteristic  case 
of  prejodicial*  misconduct,  but  also 
illustrates  the  prevailing   differences 


of  opinion  among  the  judges  of  the 
higher  courts  as  to  the  effect  of  this 
particular  kind  of  misconduct.  It 
also  aptly  outlines  the  duty  of  the 
trial  judge,  and  suggests  the  legal 
effect  of  the  prompt  and  efficient  per* 
f ormance  of  that  duty. 
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The  appellate  courts  are  not  favorably  disposed  toward  granting 
retrials  on  the  ground  of  miscondiict  of  the  district  attorney.  Par- 
ticularly is  this  true  as  to  alleged  misconduct  in  the  course  of  the 
argument  to  the  jury.  The  trial  judge  has  a  wide  discretion  in 
regulating  such  argument,  as  he  has  in  the  ease  of  other  counsel, 
and,  as  usual,  Ma  action  with  regard  thereto  will  not  be  reversed 
except  for  manifest  abuse."  In  the  ease  of  People  v.  Mayes,  above 
cited,  Harrison,  J.,  touching  such  exercise  of  discretion,  said: 

"Much  must  be  left  to  the  discretion  of  the  trial  judge  in  deter- 
mining whether  an  attorney  oversteps  the  bounds  of  legal  propri- 
ety in  his  conduct  of  the  trial,  and,  unless  it  clearly  appears  to  the 
contrary,  the  judgment  of  the  trial  court  that  his  conduct  has 
wrought  no  prejudice  to  the  defendant  will  not  be  set  aside." 

If  the  record  on  appeal  fails  to  show  whether  or  not  the  court 
corrected  or  rebuked  the  attorney,  the  facts  as  to  the  irregTilarity 
appearing,  it  will  be  presumed  by  the  appellate  court  that  the  attor- 
ney was  rebuked,  or  his  statements  corrected,  and  that  the  jury 
were  instructed  or  cautioned  to  disregard  the  same.** 

It  is  to  be  borne  in  mind  that  the  irregularity  here  defined  is  not 
ground  for  a  new  trial  in  criminal  cases,  but  in  civil  cases 
only.*"  It  has  long  been  held  a  ground,  as  misconduct  of  the  dis- 
trict attorney,  for  reversal  of  the  judgment  in  criminal  cases,  and 
sometimes,  through  inadvertence,  in  the  same  class  of  cases,  has  been 
treated  as  ground  for  a  new  trial.  The  result  is  practically  the 
le,  for  a  reversal  carries  with  it,  with  rare  exceptions,  the  right 
and  the  necessity  for  a  new  trial,  or  a  retrial,  if  the  technical  dis- 
tinction is  to  be  retained.  But  the  procedure  is  different.  On 
appeal  from  the  judgment  the  point  must  be  saved  by  objection  and 
exception,  as  an  error  of  law  affecting  the  right  of  the  defendant 
to  a  fair  and  impartial  trial.  Such  objection  and  exception,  to- 
gether with  the  concurrent  facts,  must  be  incorporated  in  a  bill  of 
exceptions,  and  so  be  made  a  part  of  the  record  on  appeal.     If,  oo 

"  People  T.  Owens,   132   Cal.  469,  >«  See  People  v.  Atner,  151  CiL  303, 

64  Pac   770  ^^  P""^-  ^^^1  ="<'  ""te  7c,  »*ctioii  SO, 

..  p,.d„i... ,.  j.a.i,  73  C.U  .04,    S're^-kp'p-j.iriJ;  sS^S 

15   Pac.   aOR;    People  v.  Molma,   1E8       Appellate  District   of  C»liform«,  (to- 
CaI  DOS,  69  Pac,  34.  oidfld  Pebniaij  1,  I6tu 
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the  other  band,  this  kind  of  misconduct  constituted  a  ground  for 
iiew  trial,  as  in  dvil  cases,  it  must  be  reviewed  upon  a  record  made 
up  as  prescribed  by  section  658  of  the  Code  of  Civil  Procedure. 

Failure  to  take  a  deposition  after  having  given  notice  thereof  •* 
IS  not  ground  for  a  new  trial,  as  an  irregularity  of  an  adverse  party. 

»*  Bjdalish    V.    Anderson    (Utah),  107  Pac.  25. 
HtvTriat— IT 
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CHAPTER  VH. 

GROUNDS  OF  THE  MOTION— ANY  ORDER  OP  THE  COUET 
OR  ABUSE  OF  DISCRETION,  ETC. 
i  51.  Scope  of  the  Subject. — As  stated  with  reference  to  ir- 
regularities,' the  first  subdivision  ia  not  restricted,  as  is  the  seventh, 
to  matters  "occurring  at  the  trial."  The  words  "any  order  of  the 
court  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial,'"  therefore,  have  a  very  extended  signifi- 
cation. For  a  multitude  of  things,  occurring  before  and  at  the  tria], 
are  wisely  left  to  the  discretion  of  the  court,  unregulated  by  pre- 
cise rules.  Whenever,  in  such  a  case,  there  has  been  an  abuse  of 
discretion  which  prevented  a  fair  trial  of  the  issues  of  fact,'  the 
matter  should  be  presented  under  the  head  under  consideration. 
It  will  not  be  attempted  here  to  enumerate  the  matters  which  are 
in  the  discretion  of  the  court.*  But  there  are  two  subjects,  which, 
from  their  importance,  seem  to  deserve  special  consideration,  vii., 
amendments  and  continuances.     A  chapter  will  be  devoted  to  each. 

1  See  section  25,  ante.  ■  Of  the  issues  of  fact,  tes  weCieB 

>  Subiliviaion  1  of  section  657,  Cali-  1,  ante, 
fornia  Code  of  Civil  Prooeduie;   sec-  *  See  aection  289,  pMf. 

tioQ  193,  old  Fnctice  Act. 
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CHAPTER  VHX 

GROUNDS  OP  THE  MOTION— ANY  ORDER  OP  THE  COURT 
OR  ABUSE  OP  DISCRETION,  ETC.— AMENDMENTS. 

I  52.    Scope  of  rabject — ^Amendments  before  joinder. 

{  53.    Amendmenta  after  joinder — ^Provisions  of  statntew 

§  54.    Amendments  are  in  court's  discretion — Liberalitj  in  granting  dionid 

be  practiced. 
§  55.    Privilege  of  amendment  not  unlimited. 
I  56.    Amendments  are  confined  to  niti  priiu  coortr—Time  to  apply  for  leave 

to  amend. 
8  57.    How  amendments  are  made. 
{  58.    Effect  of  filing  an  amended  pleading. 
§  59.    Miscellaneous  matters  relating  to  amendments — Terms. 

§  S2.  General  Scope  of  the  Subject— Amendmente  Before 
Joinder  of  Inrae. — ^An  abuse  of  discretion  in  allowing  or  disallow- 
ing an  amendment  to  any  pleading  or  proceeding  is,  if  made  sub- 
sequent to  joinder  of  issue  of  fact,  ground  for  a  new  trial  under 
sabdivision  1  of  section  657,  Code  of  Civil  Procedure.^  Amend- 
ments before  the  joinder  of  issues  of  fact  have  not  a  direct  relation 
to  the  trial  of  such  issues,^  and  are  not  within  the  scope  of  the  first 
subdivision.  They  are  considered  in  this  connection  out  of  regard 
for  the  completeness  of  the  subject. 

1.  Amendments  as  of  Course. — Section  472  of  the  Code  of 
Civil  Procedure  provides  that^  ''any  pleading  may  be  amended 


1  See  section  23,  ante.    Where,  on 
appeal  from  the  judgment,    thn    bill 
of  exceptions  shows  an  abuse  of  dis- 
cretion  in    allowing    or    disaUowins 
an  amendment,  appellant  is  entitlea 
to  a  reTersal.    Upon  the  same  show- 
ing (by  affidavits  as  prescribed  bj 
•ection  658,  Code  of  Civil  Procedure) 
in  the  trial   court   itself,   he   would 
be  entitled   to   a  new   trial,   and   if 
denied  him,  to  a  reversal  of  the  or- 
der  on    app^.    The    difference    is 
solely  in  the  method  of  review  a^d  in 
the  fonn  of  the  record,  and  not  at 
&n  in  the  substance  of  the  action  of 
the  court    The   principle  being  the 
■ame,  however   the  ruling  may  be  re- 
Tiewedy  or  by  what  record  soever  the 


(question  may  bs  presented,  no  dis- 
tinction is  attempted  to  be  noted  in 
the  authorities  hereinafter  cited, 
whether  reviewed  by  motion  for  new 
trial  or  by  appeal  from  the  judgment. 

As  to  method  of  presentation  for 
review,  see  note  7b,  below. 

As  to  rules  and  practice  of  the  ap- 
pellate courts  with  respect  to  abuse 
of  discretion  in  general,  see  section 
289,  post. 

^  A  motion  for  new  trial  is  proper 
only  where  there  has  been  a  trial  of 
the  issues  of  fcuit.    See  section  1. 

<  These  words  were  in  the  code  as 
first  enacted.  The  amendments  of 
the  section  in  1874  changed  it  in  other 
respects.    The  old  Practice  Act  gave 
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once  by  the  party  of  coarse,  and  without  coats,  at  any  time  be- 
fore answer  or  demurrer  filed,  or  after  demurrer  and  before  the 
trinl  of  the  issue  of  law  thereon,  by  filing  the  same  as  amended 
and  serving  a  copy  on  the  adrerse  party."  Such  amendments  are 
matters  of  right,  a  denial  of  which  is  error  for  which  the  judgment 
will  be  reversed.*  But  the  right  is  absolute  only  when  exercised 
before  the  demurrer  is  argued  and  submitted  for  decision.** 

The  language  of  this  section  suggests  the  necessity  for  judicial 
construction  upon  the  point  as  to  the  time  within  which  the  de- 


tbe  privilege  of  amendment  ag  of 
course  only  after  demutrei'^  and  be- 
fore tbe  trial  of  the  issue  raiRed  there- 
by. Section  87;  Iaws  of  1866-M,  p. 
703;  Laws  of  1862,  p.  663;  Laws  of 
1860,  p,  300;  I^wi  of  1854,  p.  M. 
The  act  of  1851  contained  no  bdoIi 
provieioD.  Laws  of  ISSl,  p.  60. 
The  same  or  a  rimilar  provision  is 
to  be  found  in  the  procedure  of  most 
of  the  otber  states.  Section  1288, 
Revisi^d  Statutes  of  AnioDA  (seetion 
79.  Ciril  Practice),  is  as  follows:  "All 
pleiLdiDgB  or  proceedings  maj  npon 
leave  of  the  court  be  amended  at  any 
stage  of  the  action  within  aueh  time 
■a  the  court  may  prescribe,  or  they 
may  be  amended  before  trial  vntfumt 
racA  leave  npon  serving  tha  adrerse 
party  nith  a  copy  of  such  amended 
pleailing  or  proceedings."  Beetion 
3162,  Cuttings  Compiled  Laws  of 
Nevada  (section  67,  Civil  Practice), 
provides  that,  "after  demnrrer  and 
before  the  trial  of  issue  on  demurrer, 
eitlicr  party  may,  within  ten  days, 
ameuil  any  pleading  demurred  to  of 
course,  and  without  costs,  flliDg  the 
same  as  amended,  and  serving  a  copy 
therent  upon  the  adverse  party  or  hia 

attorney but  a  par^  shall  not 

BO  iinipnd  more  than  once."  Section 
100,  Lord's  Oregon  Laws,  provides 
that  "any  pleading  may  be  one* 
Binfn'ied  by  the  party  of  course  with- 
out costs,  and  without  prejudice  to 
the  proceediDgi  already  had,  at  any 
time  before  the  period  for  answering 
it  nhiill  expire;  in  such  ease  a  copy 
of  t)ie  amended  pleading  shall  be 
sprvcil  on  the  adverse  party  before 
tho  expiration  of  said  period."  Bee- 
tion 4431,  Compiled  Statutes  of 
'WyoTuing,  is  as  follows:  "The  plain- 
tiS   may  amend  his  petition  withont 


leave,  at  an^  time  before  tbe  answer 
is  filed,  without  prejudice  to  the 
proceeding,  but  notice  of  aneh  amend- 
ment sliBjl  be  served  npon  tbe 
defendant,  or  his  attorney;  .  .  .  -" 
Sections  4228,  Bevised  CodM  of 
Idaho,  and  6588,  Bcviaad  Codes  of 
Montana  (section  773,  Cad«  of  Civil 
Procedure),  are  identical  with  the 
California  section  qnoted;  and  sec- 
tion 2665,  subaeetion  81,  Compiled 
Laws  of  New  Mexico,  and  section 
6882,  Bevised  Codes  of  North  Dakota, 
are  the  same,  in  effect. 

Section  3004,  Compiled  Laws  of 
Utah,  provides  that  "any  pleading 
may  be  amended  once  by  the  party 
as  of  course,"  etc.  Section  149,  Code 
of  Civil  Procedure  of  South  Itakota, 
contains  a  similar  provision. 

Section  5676,  Compiled  Laws  of 
Cttlahoma,  provides  that  tbe  plsiatiff 
may  amend  at  any  time  before  aa- 
Bwer  without  leave;  and  section  S67T 
allowB  an  amendment  after  dcmarret 
allowed  on  payment  of  eosta. 

■  Look  at  Lord  v.  Hopkins,  30  CiL 
76.  Whether  the  party  may  mutilate 
the  original  complaint  by  interliniif 
his  amendment  is  a  queatiOQ  between 
himself  and  the  court,  and  does  not 
concern  his  opponent.  Allen  v.  Mir- 
shall,  34  Cal.  16S.  See,  also,  TouDg 
V.  Fink,  lis  Cal.  107,  50  Pac  1060, 
and  cases  cited  below  in  notes  3a,  3b, 
3c  and  3d. 

And  see  State  t.  Clancy,  30  Mont 
529,  77  Pac.  312,  where  it  was  said 
that  "A  party  to  an  action  may  amend 
hia  pleading  once  as  a  matter  of  ligbl 
— a  right  which  the  eouit  eannol  desy 
him,  and  respecting  which  it  cannot 
exercise  any  discretion  whatever." 

t>  Stewart  v.  Douglas,  148  CaL  511, 
83  Pae.  699.    A  seoond  aDMndmeiit 
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fendant  may  amend  his  answer  as  of  course.  [Apparently  this 
right  extends  to  actual  joinder  of  issue  of  fact,  in  the  absence  of 
a  demurrer  to  his  pleading,  and  this  was  the  contention  of  the 
defendant  in  Tingley  v.  Times-Mirror  Co.**  Manifestly  under  this 
theory  the  right  of  defendant  to  amend  is  curtailed  or  extended, 
as  the  plaintiff  elects  to  demur,  or  not.  The  answer  might  be  un- 
assailable; but,  unless  the  plaintiff  would  leave  his  adversary  free 
to  amend  at  any  time  prior  to  the  trial  of  the  issue  of  fact  raised 
by  the  pleadings,  and  to  uncover  his  defense  only  when  it  is  too 
late  for  adequate  preparation  on  the  part  of  the  plaintiff  to  meet 
it,  he  must  interpose  a  frivolous  demurrer.  The  legislature  as- 
suredly never  contemplated  such  an  idle  act.  It  clearly  intended 
to  give  equal  rights  of  amendment  to  both  sides,  and  certainly  did 
not  intend  to  confer  a  special  right  upon  either  one.  The  right 
to  amend  was  given  to  the  pleader  in  order  that  he  might  himself 
cure  defects  in  his  pleading  without  waiting  to  have  them  pointed 
out  by  his  adversary  on  demurrer.  The  right  should  not  extend 
beyond  the  time  when  a  demurrer  can  be  filed,  or  beyond  the  trial 
of  the  issue  raised  by  a  demurrer,  if  filed.  The  court,  in  the  Ting- 
ley  case  above  cited,  said : 

"In  providing  that  a  pleading  might  be  amended  'before  de- 
murrer filed,'  it  was  intended  to  give  the  right  to  amend,  within 
the  legal  time  the  adverse  party  had  within  which  to  demur,  with- 
out waiting  to  have  the  defect  in  the  pleading  pointed  out  on  de- 
murrer, or  without  taking  the  hazard  that  his  adversary  would  not 
demur,  and  so  preclude  him  from  amending  as  of  course  under  the 
section.  It  was  not  intended  to  confer  a  special  right  on  a  defend- 
ant to  amend  because  plaintiff  had  not  gone  through  the  idle  cere- 
mony of  demurring  to  an  apparently  good  and  sufficient  answer. 
The  construction  which,  in  our  judgment,  is  to  be  given  to  the  sec- 
tion and  which  commends  itself  as  a  reasonable  and  consistent 
one,  is  that  the  right  of  plaintiff  to  amend  his  complaint  as  of 
course  is  extended  only  up  to  the  time  when  the  answer  of  defend- 
ant is  filed,  or  if  a  demurrer  is  interposed  by  defendant  only  while 
the  issue  of  law  raised  thereby  is  undetermined.  If  the  defend- 
ant answers  without  demurring,  or  if  his  demurrer  to  the  complaint 
is  overruled,  the  right  of  plaintiff  under  the  section  to  amend  as 

without  leave  is  not  permissible.    See  "^  151  Gal.  1,  89  Pae.  1097.    See, 

Tripp  T.  Yankton,  10  S.  D.  516,  74  also,  to  same  effect,  Manha  v.  Union 

N.  W.  447;  S.  C,  11  B.  D.  353,  77  Fertilizer  Co.,  151  CaL  681,  91  Pac. 

K.  W.  580.  393. 
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;  is  gone.  The  right  of  defendant  to  amend  can  be  exer- 
cised only  during  the  time  that  a  demurrer  to  the  answer  if  inter- 
posed by  plaintiff  is  undetermined,  or  should  the  plaintiff  not  de- 
mur, then  the  defendant  is  concluded  from  amending  as  of  cours* 
under  the  section,  by  the  expiration  of  the  time  within  which  such 
demurrer  might  have  been  interposed.  When  the  demurrer  of  the 
plaintiflf  to  the  answer  is  overruled,  or  the  time  has  expired  within 
which  the  plaintiff  might  have  demurred  to  the  answer,  the  issues 
of  fact  are  then  fully  joined  and  the  right  of  defendant  to  amend 
under  the  section  as  of  course  is  gone.  This  we  think  is  the  rea- 
sonable construction  to  be  placed  on  the  section.  Under  this  OM- 
etniction  equal  rights  to  amend  are  given  both  parties ;  each  haa  a 
right  to  amend  while  the  issue  of  law  raised  by  demurrer  to  hia 
pleading  is  undetermined.  "Where  a  demurrer  is  not  interposed, 
the  right  of  plaintiff  to  amend  is  concluded  by  the  answer  of  de- 
fendant, and  the  right  of  defendant  is  concluded  by  the  expira- 
tion of  time  within  which  plaintiff  might  have  demurred  to  the 
answer. '  '*• 

The  phrase  "any  pleading,"  in  section  as  above  quoted,  has  been 
held  to  include  a  second  or  amended  demurrer,  if  "served  and  filed 
before  trial  of  the  issues  of  law  raised  by  the  original  de- 
murrer."** 


■<  It  will  be  observe d  that  the 
.  throughout  its  opinioTi  id  the 
Tingley  ease,  as  quoteri  in  the  teit, 
refers  to  the  "determination"  of  the 
a  of  law  raised  bj  demurrer,  BS 
iDarkicg  the  poiot  of  time  after  which 
an  amecdDient  as  of  course  could  not 
be  claimed;  while  the  code  section 
itself  (section  472,  Code  of  Civil  Pro- 
cedure) flies  the  lime  "after  de- 
murrer and  before  Iriol  of  the  issue 
of  law  thereon."  So  in  Stewart  t. 
Douftlas,  148  Cal.  511,  83  Pac.  689. 
the  court  fixes  the  point  as  being  "be- 
fore the  demurrer  ia  argued  c     ' 


rell    ^ 


Doone 


119 


(:a!.  411,  51  Pac.  638.  by  inference 
the  time  fixed  waa  the  "trial"  of  the 
issues  of  law  raised  bj  a  demurrer. 
It  seems  clear  that  the  learned  jus- 
tice who  wrote  the  opinion  in  the 
~'  J  ,  '  ot  the  word 

"determination"  rntlier  as  referring 
to  the  conclusion  of  the  trial  of  the 
issue  than  to  the  actual  eonelnsion 
of  the  proceeding  in  the  order  itself. 


Otherwise    the    diserepajiej    becamn 

most  important,  and  the  prineipte 
enunciated  must  be  regarded  aa  •  de- 
parture from  well  esUblisbed  mlM. 
and    &    departure    without    adeqniU 

»■!  Hedges  ".  Dam,  72  C*L  520,  14 
Pae.  133 ;  Kelly  t,  Leachman,  3  Idaho, 
629.  33  Pae.  44.  See,  also,  Ihinbar 
r.  Board  of  Commissioners,  5  Idaho. 
407,  49  Pac.  409,  where  it  wmi  *id 
that  while  a  demurrer  might  be 
amended  as  any  other  pleading,  ytt 
it  should  show  on  its  face  that  it  t> 
an  amended  demurrer.  It  teemed 
also  to  be  the  opioion  of  the  court 
that  while  the  rule  of  the  statute  that 
a  pleading  might  be  amended  once 
as  of  course  unquestionably  applia 
to  demurrers,  yet  "we  think  that  lea" 
to  file  an  amended  demurrer  ohoold 
be  firsl  obtained."  The  court  tar 
ther  said,  "But,  aa  tn  a  fir«l  amevd- 
meot  prior  to  a  heariag  on  demurrer. 
the  leave  should  be  gnint'd  ts  > 
matter  of  course."     Also,  "The  prat- 
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The  right  ta  amend  an  answer  in  response  to,  or  in  accordance 
with,  an  amended  complaint  is  not  addressed  to  the  discretion 
of  the  court.    Its  refusal  is  error.** 

2.  Amendments  After  Trial  of  the  Issues  of  Law  Baised  by  a 
Demurrer,  and  Before  Answer  FUed.*^ — Such  amendments  are  not 
within  the  provision  of  section  472,  above  quoted,  and  consequently 
eamiot  be  made  without  the  permission  of  the  court.  Where  a 
demurrer  is  sustained  the  allowance  of  an  amendment  is  within  the 
discretion  of  the  court.  In  Gallagher  y.  Delanej/  where  the  court, 
on  sustaining  the  demurrer  to  the  complaint,  gave  judgment  dis- 
missing the  action,  such  judgment  was  reversed,  the  court  saying 
that  leave  to  amend  should  have  been  granted.  But  it  was  said 
in  subsequent  cases  that  the  decision  in  Gallagher  v.  Delaney  was 
not  intended  to  lay  down  a  general  rule.  Thus  in  Smith  v.  Yreka 
Water  Co.,*  where  the  court  below  dismissed  the  bill  on  sustain- 
ing the  demurrer,  the  supreme  court  affirmed  the  judgment,  say- 
ing: ''The  case  of  Gallagher  v.  Delaney,  10  Cal.  410,  is  relied  on 
by  the  appellant.  But  that  case  depended  on  its  own  particular 
drcomstances,  which  do  not  appear  in  the  report,  and  the  general 
language  there  used  is  to  be  taken  in  connection  with  the  facts. 
This  we  had  occasion  to  explain  in  the  case  of  Thornton  v.  Borland, 
12  CaL  438.''  But  the  decision  in  Smith  v.  Yreka  Water  Co.  pro- 
ceeds upon  the  ground  that  no  leave  to  amend  the  complaint  was 
asked;  and  the  rule  laid  down  by  it  is  that  it  is  not  an  abuse  of 
discretion  to  give  final  judgment  against  the  plaintifl!  on  the  de- 
murrer, if  no  leave  to  amend  be  asked.  This  rule,  however,  does 
not  seem  satisfactory.**  For  in  the  majority  of  cases  the  order 
sustaining  the  demurrer  is  made  in  the  absence  of  the  party  who, 
in  such  case,  would  have  no  opportunity  to  ask  for  leave  to  amend ; 


tiee  of  filing  a  nnmber  of  desranerg 
to  the  same  pleading  by  the  same 
party  is  not  permissible,  nor  is  the 
court  called  upon  to  look  through  the 
files  to  hee  how  many  demnrrers  have 
been  filed."  In  Perrin  ▼.  Mallory  etc. 
Co.,  8  Aril.  404,  76  Ffte.  476,  a  gen- 
eral demurrer  was  treated  as  an  an- 
swer, and  it  was  held  that  it  might  be 
amended. 

*«  See  Morton  y.  Bartnine,  68  Gal. 
306,  9  Pae.  146.  But  such  amend- 
ment must  be  limited  to  the  part  of 
the  eomplaint  amended.  Hamej  ▼. 
Coreorao,  60  Cal.  314;  Hawthorne  y. 


Siegel,  8S  Gal.  159,  22  Am.  St.  Bep. 
291,  2.5  Pae.  1114.  And,  of  eourse, 
it  is  error  to  render  judgment  upon 
an  amended  eomplaint  without  giving 
defendant  an  opportunity  to  answer 
same.  See  Mears  t.  James,  2  Nev. 
842. 

>f  The  Oregon  law  (see  section  53, 
•note  3a)  provides  that  the  amendment 
shall  be  before  triaL 

«  10  GaL  410. 

s  14  Gal.  201. 

Bft  But  look  at  Smith  t.  Taylor,  82 
Cal.  533,  23  Pac.  217. 


« 
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and  the  fact  that  he  did  aak  would  have  to  he  made  to  appear  by 

bill  of  exceptions,  for  otherwise  it  would  have  to  be  presume<i 
ia  support  of  the  judgTnent  that  no  leave  was  asked.*  The  uni- 
versal practice  is  to  grant  leave  to  amend  in  all  cases,  even  on  su»- 
taining  a  demurrer  to  an  amended  eomplaiot,  and  not  to  give  final 
judgment,  unlesa  the  plaintiff  declines  to  amend. 

But  "the  privilege  of  amendin»  after  trial  of  the  issue  of  law 
raised  by  demurrer,  is  not  one  of  right,  but  one  resting  ia  the  di»- 
eretion  of  the  trial  court.""  If,  after  a  demurrer  to  a  complaint 
is  sustained,  plaintilf  desires  to  amend,  application  should  be  made 
to  the  trial  court.  If  the  case  be  one  whose  defects  may  be  cured 
by  amendment,  it  is  thought,  notwithstanding  Smith  v.  Trek* 
Water  Co.,  that  it  would  be  ao  abuse  of  discretion  not  to  afford  an 
opportunity  to  amend.^  The  case  is  nevertheless  one  within  the 
court's  discretion,  and  is  governed  by  the  rules  which  control  tlw 
exercise  of  discretion  in  other  cases.^' 

If  the  application  to  amend  is  refused,  the  ruling  should  be 
excepted  to  and  the  exception  saved,  or  steps  taken  to  reserve  H 
for  subsequent  review.  The  point  cannot  be  considered  on  appeal 
where  there  is  nothing  In  the  record  to  show  the  abuse  of  discre- 
tion complained  of," 


■  See  section  285,  poit,  as  to  pre- 
sumptions in  support  of  the  juiJf^ment. 

««  Buckley  v.  Howe,  80  Cal.  596,  25 
Pac.  132;  Durtell  v.  Dooner,  119  Cal. 
411,  51  Pac.  628;  and  see  3chaake  v. 
Eagle  etc.  Co.,  135  Cal.  472,  63  P&c. 
1025,  B7  Pac.  759. 

I  Undonbtedlj  it  would  be  abuss 
of  dtECretioQ  to  refuse  an  aniendnieDt, 
it  leave  be  askEti  (Maumus  v.  Hamb- 
lan,  36  Cal.  539),  unless  tbe  court 
cau  see  tbat  tbe  case  cannot  be  cured 
bj  aa  amendment.  If  tbe  court 
should  be  in  error  upon  the  point  aa 
to  the  efficacy  of  the  complaint  ivitli 
the  amendment  proposed  to  state  a 
cause  of  action,  a  refusal  to  allow 
an  amendment  would  be  an  abuse  of 
discretion.  See  Campbell  v.  Camp- 
ball,  158  Cal.  201,  B2  Pac.  184. 

'>  See  section   289,  jiost;  and  also 

t>  By  the  phrase  "Ibe  ruling  should 
□e  excepted  to  and  the  exception 
saved,"  m  the  text,  is  meant  merely 
that  the  ruling,  along  with  tbe  re- 
quest and  tbe  facts  upon  which  it  was 


based,  must  appear  in  a  biD  of  ex- 
eepUons,  unless  it  appears  on  tka 
face  of  Ibe  judgment-roll.  Seetioa 
647,  Code  of  Civil  Procedure,  doca  bM 
dispeuse  with  tbe  necessity  of  *  bil 
of  exceptions  for  the  purpose  of  i»- 
corporating  tbereia  tbe  cueptioia 
deemed,  as  matter  of  Law,  to  h>»a 
been  made.  Nash  v.  Harris,  57  CaL 
2J3.  If  the  erroneous  mlitig  appean 
on  the  face  of  the  judgmenl-rt^  tkt 
effect  of  section  647  is  merely  to  <li>- 
pense  with  a  sbowiug  that  the  ndiag 
was  excepted  lo,  as  would  otherwna 
be  the  case.  If  the  judgmenl-ioll 
does  not  show  such  errooeous  nliag, 
a  bill  of  exceptions  is  necesnry, 
thoufcb   it    need    not   show   a   fomal 

Buckley  v.  Howe,  and  DontQ  t. 
Dooner,    above    cited,    beld    that  "if 

Elaiutiff  desired  to  amend,  the  diaold 
ave  applied  to  the  court  below,  and 
if  refused,  exception  should  have  breo 
taken."  The  court  cannot  haTs  mtaot 
that  a  formal  exception  was  Mcei- 
sary,  since  the  amendment  in  qDCtli^B 
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Where  tlie  c^urt  can  see  fhat  the  complaint  could  not  Ve  cured 
by  amendment,  final  judgment  may  be  ordered  on  sustaining  the 
demurrer/* 

The  foregoing  is  with  reference  to  amendments  where  a  demurrer 
is  sustained.  Where  the  demurrer  is  overruled  it  is  within  the  dis- 
cretion of  the  court  to  allow  an  answer  to  be  filed.*  Ordinarily, 
leave  to  answer  should  be  granted." 

The  exercise  of  discretion  here  referred  to  is  not  affected  by  the 
fact  that  the  amendment  may  cover  matters  arising  or  discovered 
after  the  original  pleading.^^  And  it  is  the  same  with  respect  to 
the  filing  of  supplementary  pleadings.^^ 

§  53.  Amendments  After  the  Joinder  of  Issues  of  Fact — ^Pro- 
visicms  of  the  Statute. — The  amendments  which  eome  within  the 
operation  of  the  clause — ^''any  order  of  the  court  or  abuse  of  dis- 
cretion by  which  either  party  was  prevented  from  having  a  fair 
trial" — are  those  sought  to  be  made  after  the  joinder  of  the  issues 
of  fact.  It  is  manifest  that  a  fair  trial  may  be  prevented  by  re- 
fusal of  leave  to  amend;  and  if  such  orders  do  not  come  within 


WB8  eovered  by  the  proTisions  of  sec- 
tion 647y  Code  of  Ciyil  Procedure. 
It  could  have  meant  no  more  than 
that  the  privilege  of  amending  should 
have  been  tested  in  the  triid  court, 
and  an  appropriate  record  of  the  rul- 
ing thereon,  and  the  facts  and 
grounds  upon  which  it  was  based,  pre- 
pared, or  saved,  for  purposes  of  re- 
view. The  opinion  of  tiie  oourt  in 
Sehaake  v.  Eagle  eic,  Co.,  above  cited, 
sustains  thia-  view,  the  court  there 
holding  that  it  was  not  necessarj  to 
have  a  biU  of  czeeptions,  the  erro- 
neous ruling  appearing  on  the  face  of 
the  judgment-roll,  and  section  647, 
Code  of  Civil  Procedure,  dispensing 
with  a  formal  exception. 

If,  however,  it  is  desired  to  use  the 
alleged  erroneous  ruling  as  a  ground 
for  a  motion  for  a  new  trial,  "steps 
should  be  taken  to  reserve  it"  for 
that  purpose.  A  formal  objection  is 
believed  to  be  necessarj.  See  section 
27,  ante.  However  this  may  be,  there 
is  no  question  as  to  the  necessitjr  of 
presentation  by  affidavit  to  the  lower  ' 
court  See  section  058,  Code  of  Civil 
Procedure.  Although  it  is  probable 
that  a  statement  or  bill  of  exceptions 


is  necessary  on  appeal  (see  section 
140,  post,  as  to  affidavits  used  on  the 
motion;  section  168,  po8i,  as  to  record 
on  appeal  from  order  on  new  trial  mo- 
tion, and  section  264,  as  to  identifica- 
tion of  papers.  Also,  Bule  29,  Su- 
Sreme  Court,  144  Cal.  lii;  and  see 
lampbell  v.  Freeman,  99  Cal.  546,  d4 
FUc.  113). 

70  See  Stewart  v.  Douglas,  148  Cal. 
511,  83  Pac.  699;  and  look  at  Camp- 
bell V.  Campbell,  152  CaL  201,  92  Pac. 
184. 

•  Thornton  v.  Borland,  12  Cal.  438 ; 

Scale   V.    McLaughlin,   28   Cal.    668; 

Barron  v.  Beleval,  58  Cal.  95;  section 

472,  Code  of  Civil  Procedure. 

»  Barron   v.   Deleval,   58   Cal.    95. 

10  Mono  Co.  V.  Flannigan,  130  Cal. 
105,  62  Pac.  293;  Bandolph  v.  Hud- 
son, 12  Okl.  516,  74  Pac.  946;  Long 
V.  Eisenbeis,  23  Wash.  556,  63  Pac. 
249.  But  there  should  be  a  showing, 
in  any  event,  that  the  facts  were  un- 
known when  original  pleading  filed. 
See  Halleck  v.  Bresnahan,  3  Wyo.  73, 
2  Pac.  537. 

11  See  Belles  v.  Miller,  10  Wash. 
259,  38  Pac.  1050;  Enapp  v.  Order 
of  Pendo^  36  Wash.  601^  79  Pac.  209. 
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the  operation  of  tbe  clause  onder  consideration,  it  can  only  be 
because  it  is  without  meaning,  -which  is  manifestly  not  the  case. 

The  provision  of  the  act  of  1851  in  relation  to  amendments  was 
as  follows:^ 

"Sec.  68.  The  court  may,  in  furtherance  of  justice  and  on  such 
terms  as  may  be  proper,  amend  any  pleading  or  proceeding  by 
adding  or  striking  oat  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect 
The  court  may  Likewise,  upon  afGdavit  showing  good  cause  there- 
for, after  notice  to  the  adverse  party,  allow,  upon  such  terms  as 
may  be  just,  an  amendment  to  any  pleading  or  proceeding  in  any 
other  particulars " 

This  section  was  several  times  amended,*  but  not  so  as  to  change 
the  above  portion  in  relation  to  amendments.  The  provision  of 
the  Code  of  Civil  Procedure,  as  it  stands  at  present,*  is  as  follows: 

"Sec  473.  The  court  may,  in  furtherance  of  justice  and  on 
such  terms  as  may  be  proper,  allow  a  party  to  amend  any  plead- 
ing or  proceeding  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  nustake  in 
any  other  respect,  and  may  upon  like  terms  enlarge  the  time  for 
answer  or  demurrer.  The  court  may  likewise  in  its  discretion, 
after  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may 
be  just,  an  amendment  to  any  pleading  or  proceeding  in  other 
particulars ""• 

The  words  "any  pleading  or  proceeding"  in  the  above  section 
are  of  extended  signification.  Under  them  the  court  has  power, 
in  proper  cases,  to  amend  not  only  a  pleading  but  also  other  doca- 


1  liBWB  of  1851,  p.  so. 

>  Se«  Laws  of  1S53,  p.  276;  Lawg 
of  1865-66,  p.  8«. 

■  The  pTOviBious  of  section  473  of 
the  California  Code  of  Civil  Proe«- 
ilure  as  ftrst  enacted  followed  the  lan- 
guage of  the  Bmendment  of  1866,  w 
fa.T  u  ameodmeDta  are  coDcenied.  As 
ameoded  in  1874,  the  phrase  "aUow 
a  partj  %o  amend,"  ia  substitnted  for 
"maj  amend,"  and  the  wordi  "in  ita 
discretion"  are  insarted. 

>■  The  references  in  the  laat  three 
not«a  are  to  California  laws.  Th« 
following;  are  eorreflpanding  provisions 
in  the  atatutea  af  other  statee:  Sec- 
tion 12SS,  Sensed  Statutes  of  Ari- 
zuoa:    aectioa    75.   Uilla*    Annotated 


Code  of  Colorado;  aeetion  4229,  Be- 
viaed  Codee  of  Uaho;  section  KS9, 
Bevised  Codes  of  Montana  (aectioa 
774,  Code  of  Civil  Procedure);  sec- 
tion 3163,  Cuttinfr's  Compiled  I«wt 
of  Nevada  (section  se,  (^vil  Fiae- 
tiee) ;  section  E6S5,  aubaection  SS, 
Compiled  I«wa  of  New  Meiiea;  sec- 
tion B883,  Reriaed  Codea  of  North 
Dakote;  sectian  5679,  Compiled  Laws 
of  OUaJwina;  section  102,  Lord'i  Or- 
egon I«wb;  section  150,  Code  of  C^ril 
Procedure  of  South  Itekota;  seetiaB 
S005,  Compiled  Lawn  of  Utah;  sec- 
tion 308,  Bern,  k  Bal.  Cods  of 
Washington  (section  4953,  BaL 
Code) ;  seotion  4437,  Con^Ued  Stat- 
ntea  of  Wyoming. 
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mentB,  snch  as  a  smnmons/  or  a  judgment/  or  an  ezecntion,*  or 
the  return  thereto/  or  a  bill  of  coats/  or  a  statement  on  motion 
for  new  trial,  or  the  like.*  The  remainder  of  this  chapter  will  be 
devoted  to  a  consideration  of  amendments  to  pleadings  after  the 
joinder  of  the  issues  of  fact. 


§  54.  Granting  or  Refusing  Amendments  is  in  the  Diseretion 
of  the  Court;  but  the  Court  Should  be  Liberal  in  Allowing  Amend- 
ments in  Furtherance  of  Justice. — ^It  is  in  the  discretion  of  the 
court  below,  upon  terms  or  otherwise,  to  allow,^  or  to  refuse  to 


«  PolAck  ▼.  Hunt,  2  Cal.  193.  In- 
eluding  serriee  thereof.  People  y. 
Ooldenson,  76  Gal.  328,  19  Pac.  161. 

s  When  judgment  maj  be  amended : 
See  MoTTUon  ▼.  Dapman,  8  GaL  255; 
Oronfier  ▼.  Mintnm,  5  CaL  492;  LeT- 
iston  y.  Swan,  33  Cal.  480;  Estate  of 
Schroeder,  46  CaL  304;  BoutNset  y. 
Bojle,  45  Cal  64.  When  may  not: 
MeNally  y.  Mott,  3  Cal.  235. 

Geneiallj:  Bostwick  y.  McEyoy,  62 
CaL  496;  Sayings  k  Loan  Society  y. 
Horton,  63  CaL  310;  Drejfuss  y. 
Tompkins,  67  CaL  339,  7  Pae.  732; 
In  re  Skenritt^  80  Cal.  62,  22  Pae. 
85;  Barry  y.  Superior  Court,  91  CaL 
486,  27  Pae.  763;  In  re  Barry,  94 
CaL  562,  29  Pae.  1109;  San  Joaquin 
etc.  Co.  y.  West,  99  Cal.  345,  33  Pae. 
928;  Braekett  y.  Banegas,  99  Cal. 
623,  34  Pae.  344;  E^ufman  y.  Shain, 
111  CaL  16,  52  Am.  St.  Bep.  139,  43 
Pae.  393  (where  the  subjeet  is  ex- 
haustively treated) ;  Diekey  y.  Gib- 
eon,  113  Cal.  26,  54  Am.  St.  Bep.  321, 
45  Pae.  15 ;  Seanamon  y.  Bonslett,  118 
CaL  93,  62  Am.  St  Bep.  226,  50  Pae. 
272;  Chicago  Clock  Co.  v.  Tobin,  123 
CaL  377,  55  Pac.  1007;  Leonis  y. 
Leffingwel],  126  CaL  369,  58  Pac.  904; 
White  y.  White,  130  Cal.  597,  80  Am. 
St.  Sep.  150,  62  Pac.  1062;  Herd  y. 
Tnohy,  133  Cal.  55,  65  Pae.  139; 
Spencer  y.  Troutt,  133  Cal.  605,  65 
Pae.  1083;  Cowdery  y.  London  etc. 
Bank,  139  CaL  298,  96  Am.  St.  Bep. 
115,  73  Pac.  196;  Estate  of  Potter, 
141  CaL  424,  75  Pac.  850 ;  People  y. 
Ward,  141  Cal.  628,  75  Pac.  306  (ap- 
plication of  rule  to  criminal  cases). 

«  Hunt  y.  Loueks,  38  CaL  372,  99 
Am.  Dec.  404. 

r  GaviU  t.  Doub,  23  CaL  78. 


•  Burnham  y.  Hays,  3  CaL  115,  58 
Am.  Dee.  389. 

B  The  following  illustrate  the  sub- 
jeet in  yarious  ways:  People  y.  Mur- 
back,  64  Cal.  369,  30  Pac.  608,  as  to 
amendment  of  minute  entry  of  ap- 
pearance of  defendant  for  sentence; 
kirby  y.  Superior  Court,  68  Cal.  604, 
10  Pae.  119,  as  to  amendment  of 
pleading  after  appeal;  Fallon  y.  Brit- 
ton,  84  CaL  511,  24  Pac.  381,  amend- 
ment after  remittitur;  People  y.  Mc- 
Nulty,  93  Cal.  427,  26  Pae.  597,  29 
Pae.  61,  amendment  of  minutes  mmo 
pro  tune;  Estate  of  Willard,  139  Cal. 
501,  73  Pne.  240,  64  L.  B.  A.  554, 
amendment  of  probate  accounts;  Fay 
y.  Steubenrauch,  141  Cal.  573,  75  Pac. 
174,  amendment  of  pleadings,  minutes 
and  judgment  in  case  of  misnomer; 
Gans  y.  Beasley,  4  N.  D.  140,  59  N. 
W.  714,  amendment  of  affidayit  for 
attachment. 

1  Ari&ona:  ConaoHdated  Canal  Go. 
T.  Peters,  5  Ariz.  80,  46  Pac.  74. 

California:  Pierson  y.  McCahiU,  28 
CaL  127;  Lestrade  y.  Barth,  17  Cal. 
285;  Bobinson  y.  Smith.  14  Cal.  254; 
Burnham  y.  Hays,  3  CaL  115,  58  Am. 
Dee.  388;  Cheney  y.  O'Brien,  69 
CaL  199,  10  Pac.  479;  Walsh  y.  Mc- 
Keen,  75  CaL  519,  17  Pac.  673; 
Hart  y.  British  etc.  Co.,  80  CaL  440, 
22  Pac.  302;  McPherson  y.  Weston, 
85  Cal.  90,  24  Pac.  733;  Henderson 
y.  Hart,  122  CaL  332,  54  Pac.  1110; 
Barnes  y.  Berendes,  139  Cal.  32,  69 
Pac.  491,  72  Pac.  406;  Carter  y. 
Lothian,  133  CaL  451,  65  Pac.  962; 
and  cases  cited  in  notes  8g  and  10, 
below. 

Colorado:  Cooper  y.  McKeen,  11 
Colo.   41^   17   Pac.   97;    Cascade  Ice 
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allow,'  amenJments  to  pleadings.  This  has  been  many  times  de- 
cided, and  so  far  aa  mere  precedent  may  be  said  to  control,  no 
principle  of  the  law  is  more  firmly  established.     This  discretion, 


Co.  V.  Austin  etc.  Co.,  23  Colo.  292, 
47  Pao.  268;  Gelwieks  v.  Todd,  24 
Colo.  494,  52  Pac.  788;  Killiam  v. 
Wester n  Bank  etc.  Co.,  30  Colo.  363, 
70  Pac.  409;  Tanner  v.  Horpar,  32 
Colo.  X56.  75  Pac.  404;  Knight  t. 
Boring,  38  Colo.  153,  87  Pac.  1078; 
Ft.  Collins  etc.  Co.  v.  France,  41  Colo. 
518,  93  Pac.  953;  Rude  v.  Levy,  43 
Colo.  482,  127  Am.  St.  Bep.  123,  96 
Pac.  560,  24  L.  R.  A.,  N.  S.,  91; 
Richner  v.  Plateaa  etc.  Co.,  44  Colo. 
302,  98  Pac.  178;  United  BtatBB  etc, 
Co.  T.  People,  44  Colo.  557,  93  Pac. 
82B;  Burnell  t.  Olmatead,  46  Colo.  87, 
102  Pac.  515 ;  Hjman  v.  Jockey  ate. 
Co.,  9  Colo.  App.  299.  48  Pac.  671; 
MuUiDs  V.  Gilligan,  13  Colo.  App.  13, 

54  Pac.  1100;  Browns  v.  Lutin,  16 
Colo.  App.  263,  64  Pac.  674. 

Idaho:  Small  t.  Harrington,  10 
Idabo,  4B9,  7B  Pac.  461;  Havlitk  t, 
Davidson,  15  Idaho,  787,  100  Pac.  91. 

Montana:  Willieton  v.  Camp,  9 
Monl.  88,  22  Pac.  501;  Bennett  v. 
TiUmon,  18  Mont.  28,  44  Pac.  80; 
Merrill  v.  Miller,  28  Mont.  134,  72 
Pac.  423;  Christiansen  v.  Aldrich,  30 
Moot.  446,  76  Pac.  1007;  Gehlert  v. 
Quinn,  35  Mont,  451,  119  Am.  St. 
Kep.  864.  90  Poe.  168. 

Neiiada:  McCauslnDiI  v.  Ralston,  12 
Nev.  IflS,  28  Am.  Bep.  782;  Beck  v. 
Thompson,  22  Nev.  109,  36  Pnc.  562 ; 
Sbielda  v.  Orr  Ditch  Co.,  23  Nev.  349, 
47  Pac.  194. 

New  Mexico:  Berry  ».  Hull,  6  N. 
U.  643,  30  Pac.  936;  United  Slates 
V.  Rio  Grande  ete.  Co.,  13  N.  M.  386, 

55  Pa«.  393. 

Olclahoma :  Lookabeugh  v.  La 
Vance,  8  Okl.  358,  49  Pac.  65 ;  Kuch- 
ler  V.  Weaver,  23  Okl.  420,  100  Pac, 
915;  Alcorn  v.  Dennis,  25  Okl.  135, 
105  Pac.  1012,  and  cases  there  cited; 
Jantier  v.  Baptist  Church  (Okl.), 
112  Pac.  1124. 

Oregon:  Swift  v.  Mulkey,  14  Or. 
59,  12  Pac.  76;  Baldock  v.  Alwood, 
21  Or.  73.  26  Pac.  11)58;  Posle  v. 
Standard  etc.  Co.,  26  Or.  449,  38  Pac. 
617;  Clemens  v.  Hanley,  07  Or.  326, 
41  Pac.  658;  PoftPr  v.  Henderson, 
29  Or.  2ln,  45  Pac.  899;  Oamun  v. 
Winters,   30    Or,    177,   46    Pac.    780j 


South  Portland  etc.  Co.  t.  Mungcr, 
36  Or.  457,  54  Pac.  815.  60  P»e-  5; 
Nunn  V.  Bird,  36  Or.  515,  59  Pm. 
808;  Christenson  v.  Nelson,  33  Or. 
473,  63  Pac.  648;  Boiees  t.  Coo*  Bay 
etc,  Co.,  45  Or.  307.  77  Pac.  400; 
Strauhal  v.  Asiatic  8.  S,  Co.,  46  Or. 
100,  85  Pac.  230;  Longfellow  t.  Half' 
man,  49  Or.  486.  90  Pac.  907;  Pa- 
cific etc.  Co.  V.  Inman-PonlsoQ  Co.,  50 
Or.  22,  90  Pac.  1099;  Ridings  i. 
Marion  Co,,  50  Or.  30,  91  Pac.  22; 
Seara  v.  Dunbar,  50  Or.  36,  91  Pac 
145. 

Utah:  McCnrd  etc.  Co.  v.  Olenn.  S 
Utah,  139,  21  Pac.  500;  Walton  r. 
Jone>j  7  Utah,  462,  27  Pac.  5S0; 
American  Publishing  Co.  v.  Fisber,  10 
Utah,  147,  37  Pac.  259;  ThompMin 
V.  Whitney,  20  Utah,  1,  57  Pac.  429; 
Murphy  Y.  Ganey,  23  Utah,  633,  66 
Pac.   190. 

Watfnngtcm:  Hulbert  v.  Brackett, 
8  Wash.  438,  36  Pac.  264;  Uoigin  <r. 
Morgan,  10  Watb.  99,  38  Pac.  1054; 
Gould  v.  Qleason,  10  Waab.  476.  39 
Pac.  123;  Maney  v.  Hart,  U  Wub. 
67,  39  Pac.  268 ;  McDonough  v. 
Great  Northern  By.  Co.,  15  Waai. 
244,  46  Pac.  334;  Ogle  v.  Jones,  16 
Wash.  319,  47  Pac.  747;  Van  Leha 
V.  Morse,  16  Waah.  672,  48  Pae.  404; 
McClsine  v.  Fairchild.  23  Wash.  T5S, 
63  Pac.  517;  McDaniels  v.  Gawey,  30 
Wash.  412,  71  Pae.  12 ;  CumnuBgi  *. 
Weir,  3T  Waah.  42,  79  Pac  «7; 
Ryder-Gonger  Co.  v.  darretaoB.  53 
Wash.  71,  132  Am.  St.  Bep.  1053,  101 
Pac.  478;  Neilson  ».  Hovandw,  H 
Waah.  93,  105  Pac  172 ;  Piaget 
Sound  Katiooal  Bank  v.  BiBwangfr, 
59  Wash.  134,  109  Pac.  327;  Uxa- 
national  Development  Co.  t.  ClemsM, 
59  Wash.  398,  109  Pae.  1034. 

Wyoming:  Redman  v.  Uaioa  Ri- 
eific  R.  B.  Co.,  3  Wyo.  678,  29  PM. 
88;  Lellman  t.  Mills,  15  Wyo.  149,  ST 
Pac.  985. 

*  Arizona:  Brady  t.  Pinal  Co.,  8 
Aril.  114,  71  Pac.  910;  Sandoval  t. 
Randolph,  11  Arii.  371,  95  Pac.  1111. 

CalifoTnia:  Cooke  t.  Spean,  2  Cat 
409,  56  Am.  Dec.  348;  StMtms  v. 
Martin,  4  Cal.  227 ;  Smith  v.  Browa. 
S  Cal.  118;  Canficld  r.  Bates,  13  Cil 
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wliich  every  trial   court  is   called  upon  to   exercise,   in   almost 
eTery  ease  brought  before  it,  means  a  legal  and  not  an  arbitrary 


606;  GiUan  ▼.  HutcMnson,  16  Gal. 
153;  Gilman  ▼.  Coagrove,  22  Gal. 
357;  SebiUing  y.  Holmes,  23  Gal.  227; 
Gluckanf  v.  Bliven,  23  Gal.  312;  Mc- 
Minn  ▼.  O'Gonner,  27  Gal.  238;  Ne- 
vada C.  ft  S.  G.  Go.  y.  Kidd,  37  GaL 
282;  Page  y.  Williams,  54  Gal.  563; 
Harnej  y.  Gorcoran,  60  Gal.  314; 
H&neoek  y.  HnbbeU,  71  Gal.  537,  12 
Pac.  618;  Emeric  y.  Alvarado,  90  Gal. 
444,  27  Pac.  356;  Wixon  y.  Deyine, 
91  CaL  477,  27  Pac.  777;  Doni  y. 
Baker,  96  Gal.  206,  31  Pac.  37:  Sis- 
kijon  Go.  y.  Gamlieh,  110  Gal.  94, 
42  Pae.  268 ;  Pacific  BolUng  Mill  Go. 
T.  Bear  VaUej  Irrigation  Go.,  120  €^ 
94,  65  Am.  St.  Bep.  158,  52  Pae.  136 ; 
Bank  of  Woodland  y.  Heron,  122  Gal. 
107,  54  Pac.  537;  San  Joaquin  Val- 
ley Bank  y.  Dodge,  125  Gal.  *77,  57 
Pae.  687;  Santa  Bosa  National  Bank 
Y.  Bamett,  125  Gal.  407,  58  Pac.  85 ; 
Dukes  y.  Kellogg,  127  Gal.  563,  60 
Pae.  44;  Buffalo  Gyde  Go.  y.  Todd, 
133  Cal.  292,  65  Pac.  573 ;  Todhunter 
V.  Elemmer,  134  Gal.  60,  66  Pac.  75; 
Barnes  y.  Berendes,  139  Gal.  32,  69 
Pac.  491,  72  Pac.  406;  Salmon  y. 
Rathjens,  152  Cal.  290,  92  Pac.  733; 
Trower  y.  San  Francisco,  157  GaL 
762,  109  Pac.  617;  Skinner  y.  Knick- 
rehm,  10  Gal.  App.  596,  102  Pac.  947, 
and  cases  cited  in  notes  8g  and  10, 
below. 

Colorado:  Sears  y.  Gollins,  5  Colo. 
492,  12  Morr.  Min.  Bep.  400;  Dyer  y. 
McPbee,  6  Colo.  174;  Lebanon  etc. 
Co.  y.  Consolidated  etc.  Co.,  6  Colo. 
371;  Buddee  y.  Spangler,  12  Colo. 
216,  20  Pac.  760;  Patrick  y.  Crowe, 
15  Colo.  543,  25  Pac.  985 ;  Bransf ord 
▼.  Norwich  etc.  Co.,  21  Colo.  34,  39 
Pac.  419;  Sigel-Campion  etc.  Go.  y. 
HoUy,  44  Colo.  580,  101  Pac.  68; 
Harrison  y.  Carlson,  45  Colo.  55,  101 
Pac.  76;  Cooper  y.  Wood,  1  Colo.  App. 
101,  27  Pac.  884;  Buno  y.  Gomer,  3 
Colo.  App.  456,  34  Pac.  256;  People 
y.  Barton,  4  Colo.  App.  455,  36  Pac. 
299;  Dayis  y.  Johnson,  4  Colo.  App. 
545,  36  Pac.  887;  Klippel  y.  Oppen- 
stein,  8  Colo.  App.  187,  45  Pac.  224. 

Idaho:  Palmer  y.  Utah  etc.  Co.,  2 
Idaho,  382,  16  Pac.  553;  Kindall  y. 
Lincoln  etc.  Co.,  10  Idaho,  13,  76 
Pac.  902;  Dunbar  y.  Griffiths,  14 
Idaho,  120,  93  Pac.  654;  Idaho  etc. 


Co.  y.  Green,  14  Idaho,  294,  94  Pao. 
161. 

Montana:  Billings  y.  Sanderson,  8 
Mont.  201,  19  Pac.  307;  Neimick  y. 
American  Ins.  Co.,  16  Mont.  318,  40 
Pac.  597;  Bamgroyer  y.  North,  35 
Mont.  448,  90  Pac.  162;  Nichols  v. 
Williams,  38  Mont.  552,*"  100  Pac.  969. 

New  Mexico:  Puritan  Mfg.  Go.  y. 
ToU  ft  Gradi,  14  N.  M.  425,  94  Pac. 
1022;  Home  Sayings  Bank  y.  Wood- 
ruff, 14  N.  M.  502,  94  Pac.  957 ;  First 
National  Bank  y.  Speed  (N.  M.),  99 
Pac.  696. 

OlcUihoma:  Jantzen  y.  Baptist 
Church  (Okl.),  112  Pac.  1127. 

Oregon:  Hester  y.  Schneider,  14 
Or.  184,  12  Pac.  668;  Wild  v.  Ore- 

§»n  etc.  Co.,  21  Or.  159,  27  Pac.  954; 
arrison  y.  Goodale,  23  Or.  307, 
31  Pac.  709;  Cook  y.  Groissan, 
25  Or.  475,  36  Pac.  532;  Mendenhall 
y.  Harrisonburgh  etc.  Go^  27  Or.  38, 
39  Pac.  399;  Hume  y.  KeUj,  28  Or. 
398,  43  Pac.  380;  Nosier  y.  Coos  Bay 
etc.  Co.,  39  Or.  331,  64  Pac.  644. 

Utah:  Peck  y.  Bees,  7  Utah,  467,  27 
Pac.  581,  13  L.  B.  A.  714;  Haddock 
y.  Salt  Lake  City,  23  Utah,  521,  65 
Pac.  491. 

Washmgion:  Skagit  etc.  Co.  y. 
Cole,  1  Wash.  330,  26  Pac.  535 ;  Dayis 
y.  Erickson,  3  Wash.  654,  29  Pac.  86; 
Balch  y.  Smith,  4  Wash.  497,  30  Pac. 
648 ;  Maney  y.  Hart,  11  Wash.  67,  39 
Pac.  268;  Price  y.  Scott,  13  Wash. 
574,  43  Pac.  634;  Bishop  y.  Averill, 
19  Wash.  490,  53  Pac.  726;  Irwin  v. 
Buffalo  etc.  Co.,  39  Wash.  346,  81 
Pac.  849;  Leaman  y.  Thompson,  43 
Wash.  579,  86  Pac.  926;  Gerber  y. 
Gerber,  52  Wash.  253,  100  Pac.  735; 
Hudson  y.  Ellsworth,  56  Wash.  243, 
105  Pac.  463;  Boberts  v.  Tacoma 
etc.  Co.,  59  Wash.  226,  109  Pac.  605 ; 
Harson  y.  Oman,  59  Wash.  693,  110 
Pac.  621;  Worthington  y.  La  Violette 
(Wash.),  Ill  Pac.  784. 

See,  also,  the  following  Dakota 
cases,  as  to  which  no  distinction  is 
made  between  an  exercise  of  discre- 
tion for  and  against  the  amendment: 
Kelsey  y.  Chicago  etc.  Ry.  Co.,  1  S. 
D.  80,  45  N.  W.  204;  Nashua  etc.  Go. 
y.  Lovejoy,  1  N.  D.  211,  46  N.  W. 
411;  Anderson  v  Bank,  5  N.  D.  80, 
64  N.  W.  114;  Bigelow  y.  Draper,  6 


1 


§54 


OBOUNDB  OF  THB  HOTION. 


270 


discretion,*  and  the  supreme  conit  baa  often  admoniahed  judges 
to  be  liberal  in  allowing  amendments  in  furtherance  of  justice. 
Thus  in  Smith  v.  Treka  Water  Co.,*  Baldwin,  J.,  delivering  the 
opiaion,  said:  "Amendmenta  should  be  liberally  allowed  by  the  in- 
ferior courts  in  advancement  of  justice  and  to  secure  a  fair  and 
speedy  trial  of  suits  upon  their  merits;  and  an  arbitrary  refusal  to 
allow  them  under  the  proper  circumstances  would  be  good  ground 
for  the  interference  of  this  court,"  So  in  Lestrade  v.  Barth,'  the 
Game  learned  justice,  delivering  the  opinion,  said:  "We  have  repeat- 
edly held  that  it  is  within  the  power  of  the  court  below  to  grant 
amendments  whenever  at  any  stage  of  the  trial  they  are  necessary  for 
the  purposes  of  justice.  This  power  should  be  liberally  exercised  to 
secure  a  fair  and  speedy  trial  on  the  merits."  So  in  Kirstein  v. 
Madden,*  Sawyer,  C.  J.,  delivering  the  opinion,  said;  "From  over- 
eights  of  counsel  committed  under  pressure  of  business,  pleadings 
are  often  defective.  In  such  cases  when'  an  offer  to  amend  is  made. 
at  such  a  stage  in  the  proceedings  that  the  other  party  will  not  lose 
an  opportunity  to  fairly  present  his  whole  case,  amendments  should 
be  allowed  with  great  liberality."  So  in  Valencia  v.  Couch,^  San- 
ilerson,  J.,  delivering  the  opinion,  said:  "Undoubtedly  the  statute 
is  ninst  liberal  on  the  question  of  amendment,  and  the  court  should 
not  he  less,  and  doubtless  if  there  is  any  reasonable  controversy 
about  what  the  testimony  establishes,  the  better  and  safer  practice 
would  be  to  allow  counsel  to  amend  so  as  to  be  able  to  present  his 
case  in  accordance  with  his  own  judgment  or  theory.  By  such  a 
course  no  error  will  intervene,  and  the  manifest  spirit  of  the  statute 
will  be  fully  subserved,"  So  in  Hayden  v.  Hayden,*  Belcher,  J., 
dc^livering  the  opinion,  said:  "Undoubtedly  courts  shonld  be  liberal 
in  allowing  amendments  to  the  end  that  cases  may  be  fully  and 
fairly  presented  upon  their  merits,  and  that  equal  and  exact  justice 
may  be  done  between  the  parties." 


N.  D.  152,  69  N.  W.  570;  Haggerty 
V.  Strong,  10  8.  D.  585,  74  N,  W. 
103";  Chaffee  v.  Runkle  etc.  Co  11 
S.  D.  333,  77  N.  W.  583 ;  J.  I.  Case 
etc.  Co.  T.  Eichinger,  15  S.  D.  530, 
91  N.  W.  82;  Heegsard  v.  Traat  Co., 
3  P.  D.  509,  54  N.  W.  656;  Martin 
V.  Bank,  7  a.  D.  283,  64  N.  W.  127; 
Lm-i-rin-Browne  Co.  t.  Bank,  7  N.  D. 
E6i>.  75  N.  W.  923. 

I  Stringer  v.  Davia,  30  Cal.  318; 
an,]  look  at  Ljbecker  t.  Murraj,  S8 
Cal.  186.    Also,  Murtin  t.  hoger  Fur- 


Eiture  Co.,  8  N.  D.  280,  77  N. 
W.  1003;  Tom  Boy  etc.  Co.  t.  Qreea, 
II  Colo.  App.  447,  53  Pae.  845.  Sm 
HectioB  289,  pott. 

•  14  Cal.  201.  AIM,  anbam  *. 
Stewart,  68  CaL  374,  B  Pae.  555. 

•  17  Cai.  285, 
a  38  Cal,  158. 

T  32  Cal.  S39,  91  An.  Dec  980. 

•  46  Cal.  332 ;  se«,  alao,  Coanaller 
T.  PMk,  3  Cal.  75;  PiuMa  w.  Ue- 
Cahill,  22  CaL  127. 
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So  in  Farmen'  National  Gold  Bank  v.  Stover,**  where  there  was 
an  issne  of  payment  generally  upon  an  action  on  a  promissory  note, 
and  evidence  of  payment  by  novation,  which  was  excluded,  it  was 
held  that  the  court  committed  error  in  refusing  to  permit  de- 
fendant to  amend  the  answer  to  conform  to  the  proof,  the  supreme 
court  saying:  ''It  may  be  conceded  that  the  issue  was  not  properly 
framed  so  as  to  admit  of  the  evidence,  yet,  as  it  had  been  offered 
and  was  admitted,  the  court  should  have  allowed  the  pleadings  to  be 
amended  so  as  to  conform  to  the  facts  proved  by  it.''  So  in  River- 
side etc.  Co.  V.  Jensen,*^  where  an  amended  complaint  was  per- 
mitted to  be  filed,  the  court  said : 

"The  gist  of  the  action  as  stated  in  the  original  complaint  was 
the  same  as  that  contained  in  the  complaint  upon  which  the  trial 
was  had.  The  amended  complaint  was  only  permitted  to  be  filed 
upon  terms  imposed  by  the  court,  with  which  the  plaintiff  com- 
plied, and  we  see  nothing  in  the  action  taken  in  the  premises,  under 
the  circumstances,  which  worked  any  hardship  or  surprise  upon  the 
defendant" 

So  in  Guidery  v.  Green,*®  where  the  trial  court  refused  to  permit 
an  amendment  to  the  answer  so  as  to  enable  the  defendant  to 
present  his  case  on  the  merits,  the  court  said : 

''If  the  defendant  could  establish  the  facts  presented  by  these 
amendments  to  his  answer,  they  would  constitute  a  defense  to  the 
plaintiff's  demand  .  .  .  .  ;  and  for  thait  reason,  if  for  no  other,  the 
court  should  have  allowed  the  amendments.  (Stringer  v.  Davis,  30 
Cal.  318.)  If,  by  reason  of  such  amendments,  the  court  was  satis- 
fied that  the  plaintiff  was  taken  by  surprise,  and  required  further 
time  in  which  to  make  suitable  preparations  for  meeting  such  de- 
fense, it  could  have  continued  the  case,  or  postponed  the  further 
hearing  until  the  plaintiff  should  have  reasonable  time  to  make  such 
preparations,  and  at  the  same  time  would  impose  on  the  defendant 
such  terms  as  would  compensate  the  plaintiff  for  the  expense  and 
delay  caused  thereby.  It  can  very  rarely  happen  that  a  court  will 
be  justified  in  refusing  a  party  leave  to  amend  his  pleading  so  that 
he  may  properly  present  his  case,  and  obviate  any  objection  that  the 
facts  which  constitute  his  cause  of  action  or  his  defense  are  not 
Embraced  within  the  issues  or  properly  presented  by  his  pleading. 
This  rule  is  especially  cogent  when  the  objection  to  testimony  is  not 


**  60  Cal.  3S7 ;  Anderson  t.  Bank, 
5  N.  D.  80,  64  Pae.  114. 


•D  73  Cal.  550,  15  Pac.  131. 
•0  95  CaL  630,  30  Pae.  786. 
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that  it  J9  then  for  the  first  time  brought  to  the  notice  of  hia  adver- 
sary, but  that  hj  reason  of  the  language  of  the  pleading  it  u  not 
w-ithin  the  terms  of  the  isaue." 

So  in  Bums  ▼.  Scooffy,**  where  an  amendment  waa  refused,  the 
court  gftid : 

"Our  code  looks  to  liberality  in  this  matter,  and  the  action  of 
our  courts  tends  in  the  same  direction.  To  strike  out  a  pleading 
which  is  susceptible  of  being  amended  by  a  statement  of  facts 
known  to  exist,  and  which  constitute  a  cause  of  action,  is  a  harsh 
proceeding,  and  should  only  be  resorted  to  in  extreme  cases." 

Courts  are  particularly  liberal  in  allowing  amendments  to  an- 
swers, and  it  is  said  that  such  amendments  should  always  be  allowed 
as  do  not  seriously  impair  the  rights  of  the  opposite  party.**  The 
reason  for  this  is  said  to  rest,  in  a  measure,  in  the  elementary  dif- 
ference between  a  complaint  and  an  answer.  A  defendant  may 
always  set  up  any  defense  he  may  have,  and  as  many  as  may  be 
available,  whatever  their  nature;  and  he  is  not  subject  to  the  re- 
striction which  prohibits  the  plaintiff  from  changing  the  form  of 


M  98  C»l.  271,  33  Pac.  86. 

B<  See  Oould  t.  StaDoril,  101  Cal. 
32.  35  Pae.  429.  lo  De  Baker  y.  Bo. 
Cal,  Rj.  Co.,  106  Cal.  257,  46  Am. 
8t.  Rep.  237,  3»  Pm,  610,  the  guprema 
court  luggeated  that  trial  eoarta 
should  be  liberal  in  graatine  aroeod- 
ments  to  aoBwers,  particnlari;  where 
tberi^  is  •.  good  defense  which  il 
moTi'ly  defectivelj  pleaded.  It  !s  not 
an  abuse  ol  diaeretion  to  allow  an 
amenilnient,  even  though  the  adverse 
party  is  thereby  preTented  from  plead- 
ing 'the  statute  at  limitations.  Bee 
Tupk.-r  V.  Mayor,  4  Nev.  20. 

In  Bowers  t.  Good,  S2  Wash.  384, 
100  Pac.  848,  it  was  taid  that  stat- 
uti's  allowing  amendments  should  be 
liberally    construed     and    applied 


furl 


of 


justie; 


See,     also. 


'.  Griffiths,  14  Idaho,  ISO,  93 
i'ai!.  654,  In  Kroetch  v.  Empire  ele. 
Co,,  9  Idaho,  277,  74  Pac.  868,  it  was 
said  that  great  liberality  in  the  allow- 
ant^e  of  amendments  in  the  further- 
ance of  justice  should  be  practiced; 
anil  in  Kiudall  t.  Lincoln  etc.  Co.,  10 
Idaho,  13,  76  Pac.  99S,  similar  Ian- 
giinge   was  made  use  of. 

In  Norton  v.  Bassett,  158  Cal.  423, 
111  Pac.  253,  Meldn,  J,,  made  use  of 
the  follDwing  language  deaeriptiTe  of 


the  test  of  abuse  of  ^Mretioa  in  al- 
lowing or  disallowiiig  amendmeiita  oa 
the  paK  of  the  triU  court: 

"In  the  matter  of  amending  plead- 
ings this  court  has  always  conoaeled 
and  sanctioned  great  liberality.  No 
discussion  npon  so  plain  a  proposition 
is  necessary.  Thus  in  People  ».  Ml. 
Bhasta  Co.,  107  CaL  S56,  40  Pac 
391,  it  is  said:  'The  court  refused  to 
allow  the  plaintifC  to  amend  the  com- 
plaint This  is  generally  a  matter  of 
absolute  right,  and  when  it  is  re- 
fused the  court  must  be  able  to  say 
that  the  complaint  cannot  be  so 
amended  as  to  state  a  good  cause  of 
action.'  See,  also,  Crosby  «.  Clark, 
132  CaL  1,  63  Pac  1022.  But,  whUe 
such  is  the  undoubted  rule,  there  is 
always  in  the  granting  or  refosing  to 
grant  leave  to  amend  the  eierdse  of 
the  discretion  of  the  trial  court.  Bri^ 
tan  V.  Oakland  Bank  of  Savings,  124 
Cal.  282,  71  Am.  St.  Rep.  58,  57  Pac 
84:  Bank  of  Woodland  t.  Heron,  12i 
Cal.  107,  54  Pae.  537.  Speakiitg 
generally,  it  may  be  said  that  ths 
test  is  as  to  wbethn  the  amendment  ii 
a  permissible  amendment  whieb  will 
perfect  a  cause  of  action  otberviss 
imperfectly  pleaded " 
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his  action  from  one  ex  contractu  to  one  ex  delicto,  and  vice  versa. 
Neverthless  plaintiff's  right  of  recovery,  upon  the  showing  of  his  j  • 

complaint,  is  not  affected,  whatever  be  the  form  of  the  answer,  or 
the  nature  of  the  defense. 

It  is  not  to  be  understood  that  the  privilege  of  the  plaintiff  with  ! 

respect  to  amendments  suffers  any  perceptible  diminution  by  com- 
parison with  his  adversary.  The  liberal  policy  of  the  courts  in 
allowing  amendments  in  all  proper  cases,  whether  asked  for  by 
plaintiff  or  defendant,  is  well  settled.  ''The  rule  has  been  often 
stated  here,  that  during  the  trial,  the  court,  in  the  furtherance  of  «  i 

justice)  should  allow  amendments  liberally,  in  order  to  mold  and 
direct  its  proceedings  so  as  to  dispose  of  cases  upon  their  sub- 
stantial merits  and  without  unreasonable  delay,  regarding  mere 
technicalities  as  obstacles  to  be  avoided,  rather  than  as  principles  to 
which  effect  is  to  be  given  in  derogation  of  substantial  right."*' 
This  principle  finds  support  in  a  large  number  of  eases,"  in  which 
DO  distinction  is  made  between  amendments  of  complaints  and 
amendments  of  answers. 

Pleas  in  abatement  are  regarded  with  disfavor  by  the  courts. 
They  do  not  concern  the  merits,  and  amendments  whereby  parties 
seek  to  avail  themiselves  of  such  pleas  are  within  the  discretion  of 
the  court,  and  it  would  be  a  flagrant  case  indeed  that  would  justify 
reversal  for  an  abuse  of  discretion  in  refusing  an  amendment  of 
such  a  description,  particularly  in  view  of  the  provisions  of  the 
code  requiring  such  pleas  to  be  interposed  at  the  first  opportunity, 
otherwise  they  are  deemed  to  be  waived.***  An  example  of  the  ap- 
plication of  the  rule  is  to  be  found  in  the  opinion  of  the  court  in 
Tingley  v.  Times-Mirror  Co.*'' 

K  See   HeDoQgald    ▼.    Holet,    132  GamHch,  110  Cal.  94,  42  Pae.  468 ; 

CaL  154,  64  Pac.  278.  Robertson  v.  Burrell,  110  Cal.  569,  42 

•i  See  Harney  v.  Corcoran,  60  Cal.  Pac.  1086;  Lee  v.  Murphy,  119  Cal. 

314;  Edgar  v.  Stevenson,  70  Cal.  286,  364,  51  Pac.  549,  955;   Pacific  Boll- 

11  Pac.  704;   Shadburne  v.  Dalv,  76  ing  Mill  Co.  ▼.  Bear  Valley  Irr.  Co.,                                                                 •         |. 

Cal.  355,  18  Pac.  403 ;  So.  Pac.  Co.  v.  120  Cal.  94,  65  Am.  St.  Rep.  158,  52 

Purcell,   77    CsA.    69,    18    Pac.    886;  Pac.     136;     Bank    of    Woodland    ▼. 

Ward  V.  Clay,  82  Cal.  502,  23  Pac.  50,  Heron,   122   Cal.    107,   54   Pac.   537 ;                                                  ^ 

227;  MePherson  v.  Weston,  85  Cal.  Marr  v.  Rhodes,  131  Cal.  267,  63  Pac. 

90,  24  Pac.   733;   Chatfield   ▼.   Will-  364;  Crosby  v.  Clark,  132  Cal.  1,  63 

iams,  85  Cal.  518,  24  Pac.  839;  Em-  Pac.    1022;    Balfour-Guthrie    Co.    v.                                            , 

eric  V.  Alvarado,  90  Cal.  444,  27  Pac.  Sawday,   133  Cal.   228,   65   Pac.  400.                                            I 

356;  Bom  v.  Baker,  96  Cal.  206,  31  See  chapter  on  Relief  from  Defaults                                            ' 

Pac  37;  Bean  v.  Stoneman,  104  Cal.  (chapter  52).                                                                                   1 

49,  37  Pac.  777,  38  Pac.  39;  People  «>»  Sections  430,  433  and  434,  Cali- 

V.  Mount   Shasta   etc.   Co.,   107   Cal.  fornia  Code  of  Civil  Procedure. 

256,  40  Pac.    391;    Siskiyou   Co.   ▼.  •^  151  Cal.  1,  89  Pac.  1097. 
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A  demurrer  for  ambiguity  and  TiQcertainty  is  said  to  be  in  aid  of 
the  pleading,  rather  thau  an  attack  upon  the  same,  and  contemplates 
ED  amendment  in  the  particulars  specified."  So  a  defectively 
pleaded  defense  is  not  ground  for  a  motion  to  atrike  out  Demurrer 
is  the  proper  method  of  reaching  such  defects,  and  if  a  good  defense 
is  defectively  pleaded  an  opportunity  should  be  given  the  pleader  to 
amend  his  answer.*" 

In  justices'  courts  the  greatest  liberality  in  allowii^  amendmenta 
should  be  esercised.* 

The  exercise  of  the  discretion  of  the  court  in  allowing  or  disal- 
lowing amendmente  will  be  disturbed  only  for  its  abuse;'"  bat  in 
case  of  abuse  of  discretion  the  appellate  court  will  reverse. '^ 

The  trial  court  will  always  be  presumed  to  exercise  its  discretion 
as  to  amendments  in  furtherance  of  justice  and  with  the  end  in 
view  of  disposing  of  the  causes  on  their  merits."  The  presumption 
is  always  in  favor  of  the  regularity  of  the  amendment.'** 

It  is  not  abuse  of  discretion  to  allow  an  amended  complaint  to 
support  a  preliminary  injunction  already  issued." 

The  discretion  of  the  trial  court  to  allow  additional  amendments 
is  not  affected  by  the  direction  of  the  appellate  court  to  allow 
others.'* 


S  66.    The  Privilege  of  Amendment  is  not  Unlimited. — The 

court  should  not  allow  an  amendment  which  changes  an  action  ex 

»,  Bamett,  125  Cal.  *ft7,  S8  Pac.  SS; 
Salmon  v.  BalbJesB,  152  Cal.  SM),  U 
Pac.   733. 

Se«,  also,  BPctioQ  28d,  pott,  u  to 
abuse  of  diaeretioQ  in  geaeraL 

"  Kirstein  t.  Madden,  38  Cal.  15S; 
Rilchi«  V.  Davit.  S  CaL  453;  and  m« 
aectioB  289,  pott.  For  ioBUiiea  of 
abuse  of  diMretion  with  referenM  !■> 
■upplcnipQtal  pleadingi  tee  Qr%dj  r. 
Bramlett,  59  Cat.  105;  SMbom  r.  Bic 
Mendows  etc.  Miniuf;  Co.,  60  Cal  2U, 
&  Pac.  C.  L.  J.  230. 

1)  San  Joaqain  Vallej-  Bank  t. 
Dodge,  125  Cal.  77.  57  P«e.  «8r. 

"•  JpRsup  T.  King,  4  Ca],  J31; 
Livermore  t.  Webb,  56  CaL  4S9; 
Beynolda  r.  Hosmer,  45  CaL  616. 

II  Tehsma  Co.  v.  SiBtoa,  162  CU. 
167,  92  Pao.  64. 

1*  EUis  ».  Witmw,  143  Oal  SSS, 
B3  Pm.  800. 


■>  See  Bchaaeke  v.  Eagle  etc.  Co., 
135  Cal.  472,  63  Pac.  lOlio,  67  Pac. 
759. 

•n  De  Baker  v.  Southern  Cat.  R;. 
Co.,  106  Cal.  257.  46  Am.  St.  Kep. 
837,  39  Pac.  610. 

•  Butler  T.  King,  10  Cal.  342; 
Liebart  v.  Buiff,  11  Cal.  280. 

10  Peten  v.  Fosb,  16  Cal.  357;  and 
Sharon  v.  Sharon,  77  Cal.  102.  19 
Pac,  230;  Wiion  v.  Derine,  91  Cal. 
477,  27  Pac,  777;  Schulti  v.  McLean, 
109  Cal.  437,  42  Pac.  557;  Siskiyou 
Co.  V.  Gamlich,  110  Cal.  94,  42  Pac. 
468;  Pacific  Boll.  Mill  Co.  v.  Bear 
Valle*  etc.  Co.,  120  Cal.  04,  65  Am. 
St.  Bep.  159,  53  Pac.  136;  Bank  of 
Woodland  t.  Heron,  122  Cal.  107.  54 
Pac.  637;  Brittan  t.  Oakland  Bank 
of  BavingB,  124  Cal.  253,  71  Am.  St. 
Hep.  58,  57  Pac.  84;  San  Joaquin  Val- 
ley Bank  *.  Dodge,  125  Cal.  77,  57 
Pac  687;  Santa  Bae&  National  Bank 


275 


AMENDMENTS. 


(55 


'  «      I 


delicto  to  an  action  ex  cantrctctu,^  nor  one  which  changes  an  action 
ex  contrcLctu  to  one  ex  delicto.* 

So  the  court  may  properly  refuse  to  allow  an  amended  answer  to 
be  filed,  which  does  not  present  any  new  issue,  or  any  defense  not 


1  Eackett  ▼.  Bank  of  G&lifoniia,  57 
Cal.  335;  Wheeler  ▼.  West,  78  Cal. 
95,  20  Pac.  45. 

A  distinction  is  to  be  noted  between 
a  change  of  the  character  referred  to 
in  the  text,  that  is,  a  change  in  the 
nature  and  scope  of  the  action,  and 
a  change  by  subetitntion  of  a  whoUj 
different  came  of  action.    See  Frost 
▼.  Witter,  132  CaL  421,  84  Am.  St 
Bep.  53,  64  Pac.  705.    And  see  Heil- 
bron  ▼.  Heinlein,  72  CaL  376,  14  Pac. 
24,  where  the  complaint  was  amended 
so  as  to  describe  a  different  tract  of 
land  from  that  described  in  the  origi- 
nal complaint;  Walsh  v.  McKeen,  75 
Cal  519,  17  Pac.  673,  where  the  case 
ivas  changed  from  an  action  at  law  to 
a  suit  in  eqnitj;  Cox  y.  McLaughlin, 
76  CaL  60,  9  Am.  St.  Bep.  164,  18  Pac. 
100,  where  the  change  was  from  an 
action  on  a  special  contract  to  an  ac- 
tion on  a  quantum  meruit;  Bogart  ▼. 
Crosby,  80  Cal.  195,  22  Pac.  84,  where 
the  principal  debtors  were  brought  in 
by  amendment;   Biciotto  ▼.  Clement, 
94  CaL  105,  29  Pac.  414,  and  Hender- 
son T.  Hart,   122  Cal.  332,  54  Pac. 
1110,  where  replevin  was  changed  to 
wrongful  conversion;  Sterritt  y.  Bar- 
ker, 119  Gal.  492,  51  Pac.  695,  where 
the  complaint  was  amended  so  as  to 
show  a  cause  of  action  against  de- 
fendant indiyidually  instead  of  as  an 
administrator;   Porter  y.  Fillebrown, 
119   CaL    235,    51    Pac.    322,    where 
change  was  made  from  d^im  of  ward 
against  guardian  to  an  action  for  an 
accounting.     But  see  Peiser  y.  Griffin, 
125  Cal.  9,   57  Pac.  690,  where   an 
action  to  declare  a  trust, was  held  not 
to  be  capable  of  beinff  changed  into 
an  action  to  declare  the  property  in 
controversy  community  property.     And 
compare  Louvall  v.  Gridley,  70  Cal. 
507, 11  Pac.  777.    See,  also,  Suksdorff 
▼.  Bigham,  13  Or.  369,  12  Pac.  818. 

s  Ramirez  v.  Murray,  5  Cal.  222. 
See  note  1,  above,  as  to  distinction. 

See,  also,  Mares  y.  Wormington,  8 
N.  D.  329,  79  N.  W.  441. 

The  following  decisions  illustrate  the 
rule  as  to  amendments  which  change 


the  action:  Ware  y.  Walker,  70  CaL 
591,  12  Pac.  475;  Malone  y.  Johnson 
(CaL),  47  Pac.  579;  Peiser  y.  Griffin, 
125  Cal.  9,  57  Pac.  690;  St.  Clair  y. 
San  Francisco  etc.  Co.,  142  Cal.  647, 
76  Pac.  485;  Adams  v.  Hopkins,  144 
CaL  19,  77  Pac.  712;  Prey  y.  Vignier, 
145  Cal.  251,  78  Pac.  733;  Maionehi 
y.  Nicholini,  1  Cal.  App.  690,  82  Pac. 
1052;  People  y.  Davidson,  2  Cal.  App. 
100,  83  Pac.  161;  Barling  y.  We&s, 
4  CaL  App.  455,  88  Pac.  502;  Peo- 
ple's etc.  Co.  y.  Gillard,  5  Cal.  App. 
435,  90  Pac.  556;  Simpson  y.  Miller, 
7  CaL  App.  248,  94  Pac.  252;  Givens 
y.  Wheeler,  5  Colo.  598;  Mullen  v.  Me- 
Kim,  22  Colo.  468,  45  Pac.  416;  An- 
thony V.  Slayden,  27  Colo.  144,  60 
Pac.  826;  Kilham  v.  Western  etc.  Co., 
30  Colo.  365,  70  Pac.  409;  Tanner  v. 
Harper,  32  Colo.  156,  75  Pac.  404; 
Council  y.  £1  Paso  etc.  Co.,  33  Colo. 
30,  78  Pac.  677;  Jordan  v.  Greig,  33 
Colo.  360,  80  Pac.  1045;  Davidson  v. 
Frazer,  36  Colo.  1,  84  Pac.  695,  4  L. 
B.  A.,  N.  S.,  1126;  Haviland  v.  May- 
-field,  38  Colo.  185,  88  Pac.  148;  Kent 
etc.  Co.  v.  Zimmerman,  48  Colo.  388, 
110  Pac.  187;  White  v.  Nickolls 
(Colo.),  112  Pac.  329;  Rockwell  v. 
Holcomb,  3  Colo.  App.  1,  31  Pac. 
944;  Waterbury  v.  fisher,  5  Colo. 
App.  362.  38  Pac.  846;  Lemp  v.  Byus, 
7  Colo.  App.  37,  42  Pac.  169;  John- 
son y.  Cummings,  12  Colo.  App.  17, 
55  Pac.  269;  Adamson  v.  Bergen,  15 
Colo.  App.  396,  62  Pac.  629;  Bald- 
vnn  etc.  Co.  v.  Davis,  15  Colo.  App. 
371,  62  Pac.  1041;  Board  v.  Crump, 
18  Colo.  App.  59,  70  Pac.  159;  Ek- 
lund  y.  Lewis  Lumber  Co.,  13  Idaho, 
581,  92  Pac.  532 ;  Montana  etc.  Co.  y. 
B.  &  M.  etc.  Co.,  27  Mont.  288,  70 
Pac.  1114,  22  Morr.  Min.  Bep.  471; 
S.  C,  27  Mont.  536,  71  Pac.  1005; 
Smith  v.  Wells  etc.  Co.,  29  Nev.  411, 
91  Pac.  315;  Finnegan  v.  Ulmer,  31 
Ney.  523,  104  Pac.  17;  Bremen  etc. 
Co.  y.  Bremen,  13  N.  M.  Ill,  79  Pac. 
806;  Liggett  y.  Ladd,  23  Or.  26,  31 
Pac.  81;  Foste  v.  Standard  etc.  Co., 
26  Or.  449,  38  Pac.  617;  Talbot  v. 
Garretson,  31  Or.  256,  49  Pac.  978; 
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embraced  in  the  ori^ncal  answer.*'  Nor  is  it  error  to  refuse  leare 
to  amend  a  complaint  in  a  case  where  a  cause  of  action  could  noi 
possibly  be  stated,"*  or  where  it  is  incapable  of  amendment  in  n 
radical  particular.'"  So,  although  it  may  add,'  or  strike  ont,*  or 
correct  errors  ia,"  the  name  of  a  party,  it  should  not  snbstitute  for 
the  plaintiff  a  third  jiarty  claiming  independent  of  the  plaintiff,' 
And  although,  as  stated  in  the  preceding  section,  the  court  should 
be  liberal  in  allowing  amendments,  a  showing  should  be  required* 
for  anything  beyond  the  correction  of  a  mere  clerical  mistake.  The 
theory  of  the  statute  seems  to  be  that  such  mistakes  may  be  corrected 
without  any  particular  showing  or  notice ;  but  that  amendments  "in 
other  particulars"  should  be  made  only  "after  notice  to  the  adverse 


Hammer  v.  Downing,  39  Or.  504.  B4 
Pae,  651,  65  i-ac.  17,  990,  67  Pac. 
30;  Strauhal  v.  Asiatic  etc.  Co.,  4S 
Or.  100,  85  PttP.  230;  Haywood  v, 
Doernbecher  etc.  Co.,  48  Or.  359,  86 
Pac.  357,  87  Pac.  530;  Ri.linga  ». 
1  Co.,  50  Or.  30.  91  Pac.  22; 
Doyie  V.  Sonllieni  Pacific  Co.  <0r.), 
108  Pac.  201:  Caaady  v.  Caaady,  31 
Utah,  394,  88  Pac.  32;  FpII  t.  Unioo 
Pacific  Co.,  32  Utah.  101,  88  Pac. 
J003,  13  Ann.  Cas.  1137;  Jones  v. 
Ogden,  32  Utah,  221.  89  Pac.  1006; 
Andrews  v.  Andrews,  3  Waah.  Ter. 
236,  14  Pac.  68;  Richardaon  v.  Carbon 
Hill  Coal  Co.,  18  Waeh.  3B8,  51  Pac. 
402,  1046;  BoM  v.  Howard,  25  Wasii. 
1,  64  Pan.  794 ;  Roberta  v.  Tacoma  etc. 
Co.,  59  Wash.  2S6,  109  Pac.  605. 

t«  Duff  V.  Duff,  101  Cal.  1.  35  Pac, 
437.  And  see  Edgnr  *.  Stevenson,  70 
Cal.  286,  11  Pac.  704,  where  it  was 
held  not  to  be  erroneous  to  refuse  to  al- 
low an  amendment  to  an  answer  set- 
ting up  matters  which  conld  be  proven 
under  the  original  avennenls. 

»b  Ryan  v.  North  Alaska  Salmon 
Co.,  153  Cal.  438,  95  Pac.  862. 

"  Sao  Joaquin  etc.  Co.  v.  Stanis- 
laus  Co.,  155  Cal.  21,  99  Pac,  365. 

>  Section  473,  California  Code  of 
Civil  Procedure;  Acquital  v.  Crowell, 
1  Cal.  191 ;  Polk  v.  Coffin.  9  Cal.  56. 
See,  also,  Armour  Packing  Co.  v.  Or- 
rick,  4  Okl.  661,  46  Pac.  573;  Lig);ett 
V.  Lad.i,  23  Or.  26,  31  Pac.  81.  A  de- 
fendnnt  sued  under  a  wrong  name  can- 
not ob.iect  to  an  amendmeet  insert- 
ing his  right  name.  See  RBmaey  t, 
Cortlnndt  etc.  Co.,  6  Mont.  498,  13 
Pac.  E4T, 


«  Section  473,  California  Code  of 
Civil  Procedure;  Torney  v.  Pierce,  49 
Cnl.  306.  See,  also,  Doane  v.  Iloogb- 
ton,  75  Cal.  360,  17  Pae.  426;  Hanffl 
T.  Ashley,  11  Colo.  180,  17  Pfte.  302; 
Liggett  V-  Ladd,  23  Of.  26.  31  Pac  81; 
Brown  v.  Pickard,  4  Utah,  292,  9  Pk. 
573,  11  Pac.  512. 

**  Lucicb  V.  Medin,  3  Nev.  93,  93 
Am,  Dec.  376.  See,  also,  Wileox  ». 
American  Savings  Bank,  21  Colo.  S4S, 
40  Paf.  881 ;  Bawles  v.  People,  2  Colo. 
App,  501,  31  Pae.  941. 

■  Dubbcrs  v.  Oooi,  51  Cal.  153. 
Also,  Liltle  V.  V.  4  G.  H.  W.  Co.,  9 
Nev.  317.  See,  also,  Wilson  t. 
Kieael,  9  Utah,  397,  35  Pac.  4M; 
Liebman  v.  McQraw,  3  Wash.  520,  iS 
Pac.  1107. 

»  Hajden  y.  Havden,  46  Cal.  338. 
In  People  v.  Barton,  4  Colo.  App, 
455,  36  Pac.  299,  it  was  held  revefo- 
btc  error  to  allow  an  amendment  witli. 
out  a  abowing  by  affidavit ;  but  is 
Miith  V.  Erwin,  14  Mont.  227,  36  Pac. 
43,  the  contrary  seems  to  bave  bees 
held,  unless  subatantial  injnry  if- 
suKed  to  ths  adverse  party;  and  ia 
Colorado,  aren,  the  effect  of  MCtien 
T5  of  the  code  has  been  held  to  b» 
such  that  it  is  not  error  to  allow  an 
amendment  during  the  trial,  wilfanut 
an  affidavit  showing  the  cause  tben- 
for.  See  Buddce  v.  Spani>ler,  U 
Colo.  216,  20  Pdc.  760;  Castad*  elf. 
Co.  v.  Water  Co.,  23  Colo.  2M.  47 
Pac.  268;  Board  etc.  r.  Hider,  4< 
Colo.  443,  107  Pae.  IIXI8.  And  we 
Jordan  v.  Grieg,  33  Colo.  360.  80  P*'- 
1045.  And  see  Cooke  t.  Ova,  3$ 
Wash.  3S3,  77  Pke.  682. 
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party/'  and  proper  showing;  and  the  amendment,  it  has  been  held, 
must  be  put  in  writing,  and  the  facts  alleged  in  its  support  veri- 
fied.«» 

The  controlling  principle  should  always  be  whether  the  amend- 
ment is  in  furtherance  of  justice.  If  it  be  not  the  amendment 
should  not  be  allowed.  Thus,  the  court  should  disallow  an  amend- 
ment which  is  evasive ;  ^  so  it  may  refuse  to  allow  an  amendment 
ayerring  a  mere  conclusion  of  law,*  or  <me  which  is  inmiaterial  and 
unnecessary,*  or  one  which  changes  a  sworn  admission  into  a 
denial,^*  or  one  which  sets  up  the  statute  of  limitations  after  an- 
swering to  the  merits,^^  or  a  mere  legal  defense,  wholly  without 
equity,  or  contrary  thereto.^^  So  where  the  demand  is  unconscion- 
able, leave  to  amend  should  be  refused.^^^  So  where  an  unfair  ad- 
vantage is  sought  by  the  amendment,^^^  the  court  may  refuse  to 
allow  an  amendment  where  the  whole  defense  is  invalid,^'  and  may 
refuse  an  amendment  not  justified  or  sustained  by  the  evidence  ;^** 
and,  in  a  proper  case,  may  refuse  to  allow  an  amendment,  after 
the  evidence  ia  in,  changing  the  prayer  of  the  complaint.^' 

The  lateness  of  the  application  for  leave  to  amend  may  be  ground 
for  its  refusal;^*  but,  as  explained  in  the  next  section,  is  not  always 

80. 

The  mere  fact  that  the  party  was  aware  of  the  circumstances 
sought  to  be  set  up  by  amendment  at  the  time  he  filed  his  original 
pleading  is  not  of  itself  a  ground  for  refusal.^* 


te  Todfannter  y.  E3emmer,  134  Cal. 
€0,  66  Pac.  75.  Unlew  it  is  of  course. 
Nance  v.  People,  25  Colo.  252,  54 
Pae.  631. 

T  Shepard  t.  McNeil,  38  Cal.  72. 

•  Levinson  y.  Schwartz,  22  Cal.  229. 

•  Valenda  v.  Couch,  32  Cal.  339,  91 
Am.  Dec.  589;  Ferrer  ▼.  Home  Mut. 
L.  Ins.  Co.,  47  Cal.  416;  Carey  y. 
Brown,  58  Cal.  180. 

10  Spanagel  y.  Beaj,  47  Cal.  608; 
Hayden  y.  Hayden,  46  CaL  332;  Bank 
of  Woodland  y.  Heron,  122  Cal.  107, 
54  Pae.  537;  In  re  Bedfield,  116  Cal. 
637,  48  Pac.  794  (as  to  contradictory 
amendments) . 

"  Cooke  y.  Spears,  2  Cal.  409,  56 
Am.  Dec.  348;  Stuart  y.  Lander,  16 
Cal  372,  76  Am.  Dec.  578.  But  as  to 
the  correction  of  a  defectiye  plea  o£ 
the  statute,  see  Bobinson  y.  Smithy  14 
CaL  254. 


iia  Bank  of  Woodland  y.  Heron, 
122  Cal.  107,  54  Pac.  537. 

lib  Daley  y.  Buss,  86  Cal.  114,  24 
Pac.  867. 

110  See  Howell  y.  Foster,  65  CaL 
169,  3  Pac.  647. 

IS  Oillan  y.  Hutchinson,  16  CaL 
153,  2  Morr.  Min.  Bep.  317. 

13*  McGue  y.  Bonmiel,  148  Cal.  539, 
83  Pac.  1000. 

i»  Nevada  etc.  Co.  y.  KIM,  37  CaL 
282. 

i«  Gluckauf  y.  Bliven,  23  Cal.  312; 
Page  y.  WilUams,  54  Cal.  562.  See, 
also,  Emeric  y.  Alvarado,  90  Cal.  444, 
483,  27  Pac.  356. 

i»  Pierson  y.  McCahill,  22  Cal.  127 ; 
McPherson  y.  Weston,  85  Cal.  90,  24 
Pac.  733.  See  note  10,  section  52, 
ante. 
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§  66.  Amendments  must  be  Made  in  Court  Below — Time  to 
Apply  for  Leave  to  Amend, — ^Aa  stated  in  another  place,  the 
supreme  court  has  no  power  to  alter  or  amend  the  records  of  the 
court  below.'  Nor  will  the  court  reverse  a  judgment  merely  to 
allow  an  application  to  amend  to  be  made  to  the  court  below,*  but 
where  a  judgment  is  reversed  for  another  cause  the  supreme  court 
will  sometimes  direct  the  court  below  to  allow  an  amendment.'  And 
there  are  several  cases  in  which  the  court  has  directed  merely  formal 
defects  to  be  corrected,  although  the  judgment  was  affirmed.* 

There  does  not  appear  to  be  any  limitation  upon  the  time  in  which 
leave  to  amend  must  be  applied  for.  The  matter  rests  in  the  discre- 
tion of  the  judge.  In  some  cases  it  is  said  that  an  amendment  may 
be  made  "at  any  stage  of  the  trial";'  and  the  decisions  are  In  ac- 
cordance with  this  statement.  Thus  it  is  not  too  late  to  move  to 
amend  after  a  motion  for  nonsuit  is  made.*  Whether  a  motion 
made  after  decision  upon  the  motion  for  nonsuit  would  be  too  late 
does  not  appear  to  have  been  decided.  But  it  has  been  decided  that 
where  a  motion  to  amend  is  made  after  decision  upon  a  motion  for 
judgment  on  the  pleadings,  and  is  denied,  the  supreme  court  will 
not  interpose/  After  the  testimony  is  closed  the  court  may  direct 
an  amendment  to  make  the  pleadings  conform  to  the  evidence.'  So, 
it  has  been  held  that  an  amendment  might  be  allowed  after  impanel- 
ment  of  the  jury,  where  there  is  no  showing  of  surprise  or  injury.** 
Again,  an  amendment  may  be  made  after  argument  of  counsel  has 

1  Sea  section  283,  post;  Hooper  v. 
Wellfl.  Fargo  &  Co.,  E7  Cal.  11,  85 
Am.  Den.  211.  See.  also,  Reynoldi  v. 
Pascoe,  24  Utah,  219.  66  Pae,  1064. 

2  Gibbons  v.  Stott,  15  Cal.  284; 
People  V.  JackRon,  24  Cal.  630;  Sutter 
V.  San  Franciaco,  36  Cal.   112. 

»  Fish  V.  Eedington,  31  Cal.  185. 

*  BnMmn  v.  Boinheimer,  48  Cal. 
433;  Mahon  v.  San  Kafaol  T.  E.  Co., 
49  Cal.  £69,  In  the  cases  of  Powell 
V.  DajtoD  etc.  B.  B,  Co.,  14  Or.  32, 
12  Pac.  83;  Fowle  v.  Hoqbp,  30  Or. 
305,  47  Pac.  TS7,  and  State  t.  Mel- 
Bchan,  32  Or.  372,  46  Pac.  781,  53  Pae. 
1071,  41  L.  R.  A.  692,  the  supreme 
court  deriined  to  (jive  eipresa  direc- 
tions, either  allowing  or  disolloiring 
peruiiMJOD  to  aoBwer  over,  after  af- 
firming an  order  aoataining  a  demur- 
rer, merely  remanding  the  case  for 
further  proceedings.  The  qHestion  is 
Mill  one  addressed  to  the  trial  court's 


discretion.  See  Gould  v.  Stafford,  101 
Cal.  32,  35  Pac.  429. 

»  Leatrade  v.  Barth.  17  Cal.  285. 
In  Link  v,  Jarris  (Cal.).  33  Pae.  20«. 
it  was  held  that  amendmenti  migbt 
be  made  at  anj  stage  of  the  trial,  ia 
the  discretion  of  the  coart,  when  ase- 
esaary  for  the  purposea  of  jostiM. 

»  Valencia  -r.  Couch.  32  Q»l.  38».  »I 
Am.   Dec.  589;    and  tee  MCtioD  IIS, 

r  Feleh  v.  Beaudry,  40  Cal.  439. 
See  coDciirricg  opinioa  of  Crockett,  J. 

B  Connalley  v.  Peck,  3  00.  7S. 
Abo,  Carter  v.  Lothian,  133  Cd.  431, 
65  Pac.  962.     See  note  12.  b«low. 

s«  Beronio  v.  Southern  Pacific  Co., 
S6  Cnl.  415,  21  Am.  St.  Bep.  ST.  14 
Pac.  1093;  bnt  see  Shaiibume  t.  Dalj, 
76  Cal.  355,  IS  Fue.  403.  To  tune 
effect  see  Williams  v.  Meyer,  ISO  C»L 
714,  89  Pae.  972. 
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oonanenced,*^  or  even  after  yerdict.*  But  the  court  may,  in  its  dis- 
cretion refuse  to  allow  an  amendment  so  late  in  the  proceedings.^® 
The  principal  test  seems  to  be  as  to  whether  the  proposed  amend- 
ment is  in  the  interests  of  justice;  but  other  considerations,  such  as 
diligence,  convenience,  etc.,  have  their  weight  in  determining  the  ex- 
ercise of  discretion.  The  true  rule  is  to  be  sought  in  a  study  of  the 
cases.^    As  above  stated,  the  mere  lateness  of  the  time  when  the 


n  Anglo-Calif  ornian  Bank  ▼.  Field, 
154  CaL  513,  9S  Pac.  267. 

•  Look  at  Hooper  y.  Wells,  27  CaL 
11,  85  Am.  Dec.  211.  In  Clark  ▼. 
San  Franciaeo  etc.  Bj.  Co.,  142  Cal. 
614,  76  Pae.  507,  the  supreme  court 
said:  "We  are  not  prepared  to  say 
tliat  an  amendment  can  never  be  made 
after  decision  or  verdict,  and  it  is  not 
neeessaiy  here  to  discuss  thai  ques- 
tion. But  ordinarilj  it  is  certain  that 
a  defendant  has  a  right  to  relj  on 
the  plaintiff's  allegations  as  to  the 
amount  of  actual  damage,  knowing 
that  a  yerdict  for  an/  amount  in  ex- 
cess thereof  will,  as  to  such  excess, 
he  without  the  issues,  and,  in  the  face 
of  reasonable  and  proper  objection, 
iavalid.  If  the  plaintiff  wishes  to 
make  anj  amendment  in  this  regard, 
by  increasing  his  demand,  he  should 
ask  to  do  so  before  the  case  is  sub- 
mitted for  decision,  or  at  least  before 
decision,  in  order  that  the  defendant 
maj  have  proper  notice  of  the  higher 
demand,  and  an  opportunity  to  take 
saeh  action  in  regard  thereto,  as  he 
may  deem  proper."  See,  aU6,  Good 
V.  Martin,  1  Colo.  406.  See  note  12, 
as  to  amendments  after  trial. 

w  Nevada  Co.  B.  Co.  v.  Kidd,  37 
Gal  282,  301.    See  note  12. 

u  HaU  T.  Bice,  64  CaL  443,  1  Pae. 
891,  2  Pac.  8S9;  Graham  ▼.  Stewart, 
68  Cal.  374,  9  Pac.  555 ;  Hancock  v. 
HttbbeU,  71  Csl.  537,  12  Pac.  618; 
RiTenide  Land  etc.  Co.  ▼.  Jensen,  73 
Cal  550,  15  Pac.  131 ;  Walsh  y.  Mc- 
Keen,  75  Cfal.  519,  17  Pac.  673 ;  Shad- 
hnme  y.  Daly,  76  Cal  355,  18  Pae. 
403;  Hart  y.  British  etc.  Co.,  80  Cal 
440,  22  Pac.  302;  Chatfifeld  y.  Will- 
iams, 85  Cal.  518,  24  Pae.  839;  Em- 
erie  y.  Alyarado,  90  CaL  444,  27  Pac. 
358;  Quidery  y.  Green,  95  Cal  630, 
30  Pac.  786;  McDougald  y.  Argonaut 
etc.  Co.,  117  Cal  87,  48  Pac.  1021; 
also  Parmers*  etc.  Bank  t.  Stoyer,  60 


Cal  387;  Sharon  y.  Sharon,  77  OaL 
102,  19  Pac  230;  Beronio  y.  South- 
em  Pacific  Co.,  86  Cal  415,  21 
Am.  St.  Bep.  57,  24  Pac.  1093. 
The  following  decisions  illustrate  the 
rule  in  the  yarious  jurisdictions  as  to 
the  time  when  amendments  may,  and 
when  thejr  may  not,  be  allowed:  Good 
y.  Martin,  1  Colo.  406;  Buno  y. 
Gomer,  8  Colo:  456,  34  Pac.  256; 
Gwynn  y.  Butler,  17  Colo.  114,  28 
Pac.  466;  Belmont  etc.  Co.  y.  Costi- 
gan,  21  Colo.  471,  42  Pac.  647; 
Johnson  y.  Johnson,  30  Colo.  402,  70 
Pac.  692;  Jordan  y.  Grieg,  33  Colo. 
360,  80  Pac.  1045;  Ft.  Collins  Deyel- 
opment  Co.  y.  France,  41  Colo.  512, 
92  Pac.  953;  United  States  etc.  Co. 
y.  People,  44  Colo.  557,  98  Pae.  828; 
Higgins  y.  People,  2  Colo.  App.  567, 
31  Pac.  951;  Snowy  etc.  Co.  y. 
Tamarack  etc.  Co.  (Idaho),  107 
Pac.  60;  Pennsylvania  etc.  Co.  y. 
GaUaffher  (Idaho),  112  Pac.  1044; 
Haggin  y.  Lorenz,  15  Mont.  309,  39 
Pac.  285;  Neimick  y.  American  Ins. 
Co.,  16  Mont.  318,  40  Pac.  597;  York 
y.  Stewart,  21  Mont.  515,  55  Pae.  29; 
Bryant  y.  Davis,  22  Mont.  534,  57 
Pac.  143 ;  Berry  v.  Hull,  6  N.  M.  643, 
30  Pae.  936;  Garrison  v.  Goodale,  23 
Or.  307,  31  Pac.  709;  Longfellow  v. 
Huffman,  49  Or.  486,  90  Pac.  907; 
Bidiuffs  y.  Marion  Co.,  50  Or.  30,  91 
Pac.  §2;  American  Publishing  Co.  y. 
Fisher,  10  Utah,  147,  37  Pac.  259; 
Skagit  etc.  Co.  v.  Cole,  1  Wash.  330, 
25  Pac.  1077;  Lee  y.  Lee,  3  Wash. 
236,  28  Pac.  355;  Gould  v.  Gleason, 
10  Wash.  476,  39  Pac.  123;  Maney 
y.  Hart,  11  Wash.  67,  39  Pac.  268; 
Price  y.  Scott,  13  Wash.  574,  43  Pac. 
634;  McDonough  y.  Great  Northern 
By.  Co.,  15  Wash,  244,  46  Pac.  334; 
Ogle  y.  Jones,  16  Wash.  319,  47  Pac. 
747;  Morrissey  y.  Faucett,  28  Wash. 
52,  68  Pac.  352;  Daly  v.  Everett  etc. 
Co.,   31   Wash.   252,   71   Pac.    1014; 
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amendment  is  proposed  is  but  a  circumstance,  which  should  not.  of 
itself,  control.     But  an  amendment  should  not  be  allowed  at  a  time 
when  it  will  operate  as  a  surprise  or  hardship. 
As  to  amendments  after  judgment,  see  cases.'* 


Miner  v.  Paulson  (WhbIi,),  110  Pac. 
ltW4i  Hareio  v.  Oman  (Woah.),  110 
Foe.  GSl;  Gilland  r.  Uoioo  Pai;iac 
Co,,  6  Wyo.  185,  43  Pac.  508.  See 
DOta  12,  beloiT,  as  to  statutory  pro- 
viBions;  also,  as  to  antendmeot  aft«r 
jud  lament,    aod    amcadmont    to    cure 


"  See  Pelch  v.  Beaudrj,  40  Cal. 
43Bi  Chatfleld  v,  Williams,  85  Cal. 
S18,  21  Pac.  830;  Gilliam  v.  Brown, 
126  Cal,  160,  58  Pae.  4B6. 

The  New  Mexico  law  (section  2685, 
Bubsactioa  S2,  Compiled  Laws)  pro- 
vides that  the  amendment  may  be 
made  at  any  time  before  final  judg- 
ment. Section  102,  Lord'a  Oiagon 
Laws,  prociOes  that  it  may  be  made 
"at  any  time  before  trial,"  if  it  is 
the  addition  of  the  name  of  a  party, 
"or  other  allegation  material  to  the 
cause";  and  at  any  time  before  Hub- 
miaaion,  if  it  is  "by  striking  out  the 
name  of  any  party,  or  by  eorrecting 
a  mistake  in  tbe  name  of  a  party,  or 
a  mistake  in  any  other  respect,  or 
when  the  ameniimnnt  does  not  sub- 
Btantially  change  the  cause  of  action 
or  defense,  by  conforming  the  plead- 
ing or  proceeding  to  the  facts 
proved."  Section  6883,  Revised  Codes 
of  North  Dakota,  and  section  4437, 
Compiled  Statutes  of  Wyoming,  con- 
tains, as  to  tbe  time  of  making  tbe 
amendment,  the  phrase,  "before  or 
after  judgment."  In  all  other  stat- 
utes cited  in  note  3a,  section  53,  antf, 
tbe  phraseology  is  the  game  as  that 
quoted  from  section  473,  California 
Code  of  Civil  Procedure,  in  the  same 

Sections  97  and  98  of  Lord's  Ore- 
gon Laws  eover  the  snb.ject  of  amend, 
ments  to  cure  varJnncos,  material 
and  immaterial.  The  purpose  of  the 
last  clause  a  bore  quoted,  from  sec- 
tion 102.  as  to  amendments  to  make 
the  pleading  conform  to  the  proof,  is 
not  entirely  clear.  It  cannot  be  im- 
portant, however,  so  for  as  the  pres- 
ent subjftet  is  concerned.  The  sub- 
ject of  Tsriance  is  also  covered  by 
(tatutorj  provisions,  similar  in  scope, 


in  most  of  the  other  states,  and  is 
treated  later  on  in  connection  with 
the  subject  of  nonsuit.  See  aeetioB 
115,  poit.  It  is  suOlcient  to  say  is 
the  present  connection  that  there  is 
00  time  limit  for  the  correction  «f  a 
variance  between  tbe  ollegala  and 
probata.  The  power  to  amend  cer- 
tainly contijiues  until  after  the  evi- 
dence is  all  in,  if  the  purpose  is  to 
make  evidence  and  pleading  eoTT«- 
spond.  See  Harris  v.  Harris,  9  Colo. 
App.  211,  47  Pbc  841.  So,  is  an- 
other Colorado  caae,  it  was  held  that 
tbe  pleadings  might  be  amended  after 
verdict,  if  the  latter  was  sufficiently 
supported  by  the  evidence.  See  Haley 
V.  Kilpatrick.  104  Fed.  647,  44  C.  C.  A. 
102.  In  United  SUtes  etc,  Co.  v.  Pen- 
pie,  44  Colo.  557,  98  Pac.  S28,  an 
amendment  was  offered  for  the  purpose 
of  meeting  an  objection  offered  by  the 
adverse  party,  after  tiie  evidence 
was  all  in.  It  was  not  allowed,  and 
the  term  was  adjourned.  At  the 
opening  of  tJie  following  term,  the 
case  havint;  been  under  advisemrot, 
the  amendinent  was  allowed  mmr 
pro  tunc,  and  the  supreme  court  held 
that  white  this  was  a  very  broai 
exercise  of  discretion,  amendment* 
might  be  allowed  at  any  time  before 
judgment,  and  aa  defendant  had  luf- 
ftred  no  material  injury,  the  actios 
would  not  be  disturbed.  Iniwnutli 
as  the  judgment  must  be  in  acc>>^l- 
ance  with  the  allegations  of  the  com- 
plaint rather  than  the  proof,  i(  then 
is  a  variance  (Owl  etc.  Co.  v.  Fergu- 
son, 2  Colo.  App.  119.  30  Pac.  2S5; 
Tucker  v.  Parks,  7  Colo.  62,  1  Pic. 
427;  Miller  v.  HaUock,  9  Colo.  551, 
13  Pac.  541;  First  Nat.  Bank  v. 
Devenisb,  15  Colo.  229,  22  Am.  St. 
Kep.  394,  25  Pae.  177),  and  a  judg- 
ment upon  a  verdict  or  decision  sr- 
rived  at  by  a  manifest  departor* 
from  the  issues  (Jackson  t.  Ackroyd. 
15  Colo.  583.  26  Pac.  132),  or  hw*d 
upon  evidence  improperly  admilteit 
because  incompetent  (McLaughlin  v. 
Thompson,  2  Colo.  App.  135.  39  Psb. 
816),   cannot   stand,   it    follows   that 
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§  57.  How  Amendments  are  Made.— Unless  the  case  is  such 
that  the  amendment  is  of  course/  there  must  first  be  an  order  for 
leave  to  amend.  Mere  intention  of  the  judge  to  allow  an  amend- 
ment does  not  amount  to  an  order.'  The  order  is  of  no  effect  unless 
complied  with.'  The  amendment  itself  is  made  either  as  an  addi- 
tion to  the  original  pleading,  in  which  case  it  is  filed  as  a  separate 
docnment,  or  it  is  incorporated  into  the  original,  by  reingrossing 
the  whole.  The  provision  of  the  code  is,  that  ''if  the  complaint  is 
amended  a  copy  of  the  amendments  must  be  filed,  or  the  court  may, 
in  its  discretion,  require  the  complaint,  as  amended,  to  be  filed,  and 
a  copy  of  the  amendments,  or  amended  complaint,  must  be  served 
upon  the  defendants  affected  thereby."*  This  provision  relates 
only  to  complaints.    But  the  practice  is  the  same  with  other  plead- 


where  there  is  a  variance,  and  not 
merelj  a  failure  of  proof,  the  plead- 
ing rnoBt  be  amended,  even  after 
judgment,  if  the  latter  ia  to  be  al- 
lowed to  stand. 

The  Oregon  eases  hold  that  the 
question  is  addressed  to  the  discre- 
tion of  the  trial  court.  See  Brown  y. 
Moore,  3  Or.  438;  Henderson  y.  Mor- 
ris, 5  Or.  24;  Stokes  y.  Brown,  20 
Or.  530,  26  Pac.  561.  And  thai  noth- 
ing short  of  a  clear  abuse  of  discre- 
tion will  warrant  a  reversal  on  ap- 
peal Brown  y.  Moore,  iupra.  The 
practice  in  that  state  is  dearly  out- 
lined in  the  following  cases:  Hill  y. 
Mellon,  8  Or.  435;  Dodd  y.  Dennj,  6 
Or.  158,  25  Am.  Bep.  510;  Moore  y. 
Prazer,  15  Or.  635,  16  Pac.  869; 
Mendenhall  y.  Harrisburg  Water  Co., 
27  Or.  38,  39  Pac.  399;  Bishop  y. 
Baisley,  28  Or.  119,  41  Pac.  937; 
Denn  y.  Peters,  36  Or.  486,  59  Pac. 
1109;  West  y.  Elej,  39  Or.  461,  65 
Pac.  798. 

The  various  statutes  on  the  subject, 
in  the  different  states,  cannot  be 
said  to  vary  so  materially  as  to  call 
for  a  different  rule  of  construction 
in  any  case;  and  a  fair  statement  of 
the  general  rule  would  doubtless  be, 
that  if  the  purpose  of  the  amendment 
18  to  cure  a  variance  between  the  al- 
legata and  probata,  it  may  be  made 
at  any  time  within  the  discretion  of 
the  court  But  if  the  purpose  is  "in 
furtherance  of  justice,"  the  time  limit 
fixed  by  the  statute,  whatever  that 
inay  be,  is  determinatiye  of  the 
question. 


In  Pennsylvania  etc.  Co.  y.  Galla- 

fher  (Idaho),  112  Pac.  1044,  and 
[iner  y.  Paulson  (Wash.),  110  Pac. 
994,  it  was  said  that  to  make  the 
pleadings  and  the  proof  correspond 
it  was  praper  to  allow  an  amend- 
ment at  any  stage  of  the  proceedings 
"almost  as  of  course." 

While  there  is  the  broadest  liberal- 
ity in  allowing  amendments  so  as  to 
make  the  allegata  and  probata  con- 
form, both  as  to  time  and  conditions, 
and  while  it  is  usually  deemed  preju- 
dicial abuse  of  discretion  to  disallow 
an  offered  amendment  for  this  pur- 
pose (Harrison  v.  Bussell,  17  Idaho, 
196,  105  Pac.  48),  yet  there  would 
seem  to  be  certain  well-recognized  re- 
strictions. If  the  evidence  was  in- 
troduced without  objection,  the  rule 
will  be  held  to  control.  See  Coughlin 
V.  Holmes,  53  Wash.  692,  102  Pac. 
772.  But  if  it  is  admitted  over  ob- 
jection the  rule  is  otherwise.  See 
Heath  v.  Potlatch  etc.  Co.,  18  Idaho, 
42,  108  Pac.  343;  Leggat  v.  Palmer, 
39  Mont  302,  102  Pac.  327. 

1  As  to  such  cases,  see  section  52. 

s  See  Carpentier  y.  Brenham,  50 
CaL  549. 

s  Kimball  v.  Gearheart,  12  Cal.  27. 
See,  also,  Satterlund  v.  Beal,  12  N.  D. 
122,  95  N.  W.  518,  where  it  was  held 
that  unless  acted  upon  when  leave 
granted,  the  amendment  would  be 
deemed  abandoned,  and  that  the 
pleading  must  be  rewritten. 

4  Section  432,  California  Code  of 
Civil  Procedure.  Section  472  of  the 
same  code  relates  to  amendments  as 
of  course. 
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ings.  Sometimes  the  matter  is  regulated  by  rale  of  court.  "Where 
the  amendment  consists  in  adding  or  striking  out  the  n&me  of  a 
party,  the  order  is  sufficient  without  filing  on  amendment,  unless  the 
court  directs  one  to  be  filed  ;•  the  order  in  such  case  is  part  of  the 
judgment-roll,  and  the  character  of  the  amendment  is  such  that  no 
confusion  can  arise.  If  an  amended  complaint  be  filed  omitting  the 
names  of  some  defendants,  the  amendment  operates  as  a  discontin- 
uance of  the  suit  as  to  them.*  Amendments  and  amended  plead- 
ings must  be  served,'  as  well  as  filed ;"  and  tlie  service  should  fol- 
low, or  be  contemporaneous  with  the  filing."*  It  is  error  to  allow 
an  amendment  without  serving  it.^'  So  amendments  must  be  upon 
notice.'* 

Although  it  has  been  held  that  an  order  allowing  an  amendment 
is  ineffectual  unless  complied  with,  it  has  also  been  held  that  failure 
to  make  and  file  an  amendment  in  accordance  with  the  order  allow- 
ing same  until  after  verdict  and  entry  of  judgment  was  error 
without  injury,  the  case  having  been  tried  as  though  the  amendment 
had  been  in  fact  made."  The  failure  in  such  case  would  not  necea- 
Bitate  the  reversal  of  the  judgment,  but  the  record  could  be  cor- 
rected to  conform  to  the  order.' 


§  58.    Effect  of  Filing  an  Amended  Pleading. — An  amended 

pleading  superaedea  the  original;'  but  it  is  not  the  commencement 

•  Tonuey  v.  Pierce,  49  Cal.  308. 

•  Browner   v.  Davis,   15  Cal.   9. 

'  Section  432.  Code  of  Civil  Pro- 
cedure, as  amended  in  1880;  Thomp- 
son V.  JobnBOB,  60  Cal.  29-2.  9  Pac. 
C.  L.  J.  £64;  Elder  v.  Spinks,  53 
Cal.  293.  But  nbcre  a  defeodnnt  ia 
sued  by  a  fietitioua  name,  and  his  de- 


fault IS  entered,  the  amended 
plaint  with  bis  true  name  inserted 
need  not  be  served.  Brock  v.  Mar- 
tinovicli,  55  Cal.  516;  and  look  at 
Harney  v.  Corcoran,  BO  Cal.  314,  9 
Pbc.  C.  L.  J.  262 ;  McGarry  v.  De  Pe- 
droreoa,  SS  Cal.  91.  See,  also,  Ver- 
mont Loan  ft  Trust  Co,  v.  McGregor, 
5  Idaho,  510,  51  Pac.  104;  Barber  v. 
,  8  Moot.  214,  19  Pac.  589. 
This  rule  does  not  soem  to  apply  to 
an  amendment  other  than  of  right  and 
under  the  authority'  of  the  statute, 
and  it  was  aaid  in  Holier  etc.  Co,  v. 
Ontario  Min.  Co.,  24  Mont.  184,  61 
Pac.  8.  tbat  the  court  might  require 
either  ttie  pleading,  sj  amended^  oi  the 


amendment  itself,  to  be  terved,  ia  iCi 
discretion.  But  see  aeetion  432,  Cali- 
fornia Code  of  Civil  Procedure,  and 
corresponding     provision*     in     other 

T«  See  sections  432  and  47S,  CUi- 
fomia  Code  of  Civil  ProcedoK. 

lb  See  Galliano  v.  Kilfoy,  94  C*L 
86,  29  Pac.  416;  Billings  v.  Palmet, 
2  Cal.  App.  432,  83  Pac,  1077. 

Tc  Nodine  v.  Bidunond,  46  Or. 
527,  87  Pae.  775. 

la  Keller  v.  Blasdel,  2  Nev,  162. 

«  Slark  T.  Wellman,  90  Cal.  400,  31 
Pae.  259. 

»  French  v.  McCarthy,  125  C»L 
508.  58  Pae.  154. 

t  Oilman  v.  Coagrove,  28  Cal.  SS8; 
Jones  V.  Frost,  28  Cal.  245;  Barber 
Y.  Reynolds,  33  CaL  497 ;  Kellpy  v. 
\fcKibbin.  54  Cat.  192;  Kentfield  t. 
Hayes,    57    Cal.    409;    Tbompa 


.Tohna 


Cal.    292,    9 


L.    J.    264;     Kuhland 
17    CaL    i::3.    See,    also, 
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of  a  new  action.  In  fhis  regard  in  Barber  ▼.  Reynolds'  (in  which 
it  was  held  that  the  filing  of  an  amended  complaint  did  not  operate 
to dissolye  an  injunction  previously  granted),  Sawyer,  J.,  delivering 
the  opinion,  said: 

"The  amended  complaint  supersedes  the  original,  but  there  is 
no  dismissal  of  the  action.  It  simply  takes  the  place  of  the  other. 
No  new  or  different  action  is  commenced,  and  no  new  cause  of 
acticm  is  introduced.  There  is  no  change  in  the  identity  of  the 
cause  of  action.  That  is  the  same  as  before,  and  the  commencement 
of  the  action  dates  from  the  filing  of  the  original  complaint  and  the 
issuing  of  summons  thereon.  The  change  consists  merely  in  more 
fully  setting  forth  the  cause  of  action  defectively  alleged  in  the  orig- 
inal  complaint.  It  is  the  former  complaint  amended.  The  old 
complaint  in  the  form  first  filed  ceases  to  be  the  complaint  in  the 
case,  or  to  perform  any  further  function  as  a  pleading,  but  the 
amended  complaint  falls  into  its  place  and  performs  the  same  and 
not  different  functions.  The  identity  of  the  action  is  in  no  respect 
affected.** 

Since  the  filing  of  the  amended  complaint  is  not  the  commence- 
ment of  a  new  action,  it  follows  that  the  running  of  the  statute  of 
limitations  is  to  the  filing  of  the  original  and  not  of  the  amended 
complaint'  But  if  by  the  amendment  a  new  cause  of  action  is  in- 
troduced, the  limitation  runs  as  to  such  cause  of  action  to  the  filing 
of  the  amended  complaint.* 


§  69.    HisceUaneoos  lEatters  in  Relation  to  Amendments — 

Temis. — ^Terms  may  be  imposed  as  a  condition  of  amendment 
if  the  court  sees  fit  to  do  so.^    The  authority  to  do  so  is  derived 


Hunt,  1  Idaho,  433;  Wooddy  v. 
Jamieflon,  4  Idaho,  448,  40  Pac.  61; 
MePadden  ▼.  Mining  Co.,  8  Ney.  57; 
Wells  y.  Applegate,  12  Or.  208,  6 
P^e.  770.  But  if  nothing  materially 
new  is  presented  by  the  amendment, 
it  cannot  be  said  to  take  the  place  of 
the  amended  pleading  so  as  to  require 
to  be  answered.  See  Brossard  r.  Mor- 
gan, 7  Idaho,  215,  61  Pae.  1031. 

It  is  otherwise  with  reference  to  an 
amendment  to  a  pleading. 

3  33  Cal.  497.  To  same  effect, 
Jones  y.  Frost,  28  GaL  245. 

*  Allen  y.  Marshall,  34  GaL  165; 
liorenxana  y.  CamariUo,  45  Cal.  125. 

*  Anderson  v.  Mayers,  50  Cal.  525; 


Jeffers  y.  Cook,  58  Gal.  147;  Frost  y. 
Witter,  132  Cal.  421,  84  Am.  St.  Bep. 
53,  64  Pac.  705. 

X  Qune  y.  Sulliyan,  56  Cal.  249; 
Fish  y.  Redington,  31  CaL  185;  Tor- 
mey  y.  Pierce,  49  Cal.  306;  Culver- 
house  y.  Crosan,  94  Cal.  544,  29  Pac. 
1100;  Wise  y.  Wakefield,  118  Cal.  107. 
60  Pac.  310;  Williams  y.  Myer,  150 
Cal.  714,  89  Pae.  972.  Also,  Miller 
y.  Thorpe,  4  Colo.  App.  559,  36  Pae. 
891;  Lowe  y.  Long,  5  Idaho,  122,  47 
Pac.  93;  Jones  y.  Stoddart,  8  Idaho, 
210,  67  Pac  650;  Pappe  v.  Post,  23 
Okl.  581,  101  Pac.  1055;  Chicago  etc. 
Co.  y.  Pollock,  16  Wyo.  321,  93  Pac. 
847;   and  see  Dixon  y.  Bisley,   114 
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from  section  473  of  the  California  Code  of  Civil  Procedare  (and 
corresponding  sections  of  other  codes)  along  with  the  authority 
to  allow  or  disallow  amendments  in  general.  The  terms  must  be 
"just."  "By  this  is  meant  that  the  terms  imposed  shall  be  such 
as  will  be  just,  considering  the  circumstances  under  which  the 
amendment  is  asked,  and  particularly  as  between  the  parties  to 
the  action — such  as  will  compensate  the  party  for  the  loss  or  in- 
convenience which  he  will  suffer  by  granting  the  application  to 
amend."'  And  this  is  not  limited  to  compensation  for  such  ei- 
penses  as  ore  recoverable  as  costs  which  may  be  properly  taxed 
in  the  case.'  It  includes  whatever  charges  or  expenses  are  in- 
curred with  reference  to  the  trial,  which  would  not  have  been 
incurred  but  for  the  amendment,  and  the  amount  is  to  be  fiiwl 
solely  with  the  view  of  compensation.  Thus  in  Williams  v. 
Myer*  it  was  held  that  it  was  not  improper  to  require  plaintiff 
to  pay  to  defendant  one  hundred  dollars  for  expenses  in  the  em- 
ployment of  attorneys,  and  as  compensation  for  his  own  expenses. 
in  addition  to  jury  fees,  and  fees  of  witnesses  whose  attendance 
had  been  secured  for  the  defendant,  which  were  taxable  as  costs. 

The  imposition  of  unjust  terms  is  to  be  regarded  as  equivalent 
to  the  denial  of  an  application  to  amend  while  conceding  that  a 
proper  case  for  permitting  an  amendment  to  be  filed  is  presented, 
and  that  no  valid  objection  to  the  character  of  the  proposed 
amendment  exists.  The  question  in  such  a  case,  therefore,  is  not 
whether  the  discretion  of  the  court  has  been  properly  exercised, 
but  whether  the  terms  imposed  are  just.*  The  answer  to  the 
latter  question  is  likewise  an  answer  to  the  former.  If  the  terms 
imposed  are  just,  no  abuse  of  discretion  can  be  shown,  and  the 
action  of  the  court  in  the  imposition  of  terms  will  not  be  interfered 
with.* 

When  the  terma  imposed  are  just,  it  is  not  abuse  of  discretion 
to  disallow  the  amendment  if  the  terms  are  rejected.'     The  right 


Cal.  £04,  48  PQi^.  5;  Gabriel  v.  Ton- 
ner,  138  Cal.  63,  70  Pbe.  1021;  Su- 
preme Ixiilce  K.  ot  H.  V.  Davia,  26 
Colo.  252,  58  Pae.  593. 

s  Williams  v.  Mjer,  ISO  Cal.  714, 
89  Pac.  872. 

■  Williams  v.  Mjer,  150  Cal.  714. 
eS  Pap.  972;  an(i  compare  Pomeroy  t. 
BeU,  118  Cal.  636,  50  Pae.  683,  wbere 


the  rule  iras  applied  id  tin  cue  »t  ■ 
con  tin  11  a  nee  upon  terma. 

*  150  Cal.  714,  89  Pac.  972. 

1  WillianiB   T.   Mjer.   150  Cat  714, 
89  Pae.  972. 

"  Wise  V.  Wakefield,   118  Cat  107, 
50  Pae.  31C;   WiUiBms 
Cal,  TI4,  89  Pae.  972. 

T  Wise  V.  WakeQeld,  118  Cat  107, 
50  Fac.  310. 
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to  impose  terms  includes  right  to  limit  time  within  which  amend- 
ment mnst  be  filed.* 

Waiver, — ^Failure  to  object  to  an  improper  amendment,  or  one 
which  gives  an  unfair  advantage  to  one  of  the  parties  to  an  ac- 
tion, and  to  take  the  necessary  steps  to  save  the  ruling  for  review, 
may  be  said  to  be  in  effect  a  waiver  thereof.**  A  similar  result 
may  be  said  to  follow  a  demurrer  directed  to  a  different  portion 
of  the  amended  pleading,  or  an  answer  without  raising  the  objec- 
tion.* So  an  erroneous  refusal  to  allow  an  amendment  may  be 
cured  by  the  admission  of  evidence  of  the  facts  covered  by  the 
amendment,^*  and  the  case  is  tried  as  though  the  amendment  had 
been  allowed.*** 

Referees — Justices'  Courts,  etc. — ^A  referee  cannot  change  by 
amendment  the  issues  presented  to  him  for  determination.**  The 
jurisdiction  of  the  superior  court  to  allow  amendments  to  plead- 
ings in  actions  appealed  from  the  justices'  courts  for  trial  de  novo, 
is  well  settled,***  except  as  to  proceedings  which  are  said  to  be 
special,  and  such  actions  must  be  tried  upon  the  pleadings  as 
made  in  the  lower  courts.**  Under  the  provisions  of  section  389 
of  the  California  code,  a  court  may,  when  deemed  necessary  to 
the  complete  determination  of  the  controversy,  direct  the  amend- 
ment of  the  pleadings  of  its  own  motion.**  A  supplemental  plead- 
ing is  not  an  amended  pleading,  and  is  not  so  classified  in  the 
code ;  ***  but  the  filing  of  the  former,  like  the  latter,  has  been 
said  to  be  addressed  to  the  ''sound  legal  discretion"  of  the  trial 
court,  and  to  be  governed  by  the  same  rules  as  to  the  exercise 


s  Sehnltz  y.  MeLean,  109  Gal.  437, 
42  Pae.  557.  And  see  Dixon  ▼.  Bis- 
]ej,  114  Cal.  204,  46  Pae.  5. 

*•  See  Jackson  ▼.  Jackson,  04  CaL 
446,  29  Pae.  957. 

•  See  Witkowski  y.  Hern,  S2  Cal. 
604,  23  Pae.  132;  and  compare  Cox 
▼.  Western  etc.  Co.,  47  Cal.  87. 

^0  See  Jones  y.  Block,  30  CaL  227, 
and  other  cases  cited  in  next  note. 

!<>•  Jones  y.  Block,  30  Cal.  227; 
Shadbnm  y.  Daly,  76  Cal.  355,  18 
Pae.  403;  Pacific  Rolling  MiU  Co.  y. 
Bear  Valley  Irr.  Co.,  120  Cal.  94,  65 
Am.  St.  Bep.  158,  52  Pae.  136;  Na- 
tional Bank  of  Santa  Bosa  y.  Bair- 
nett,  125  CaL  407,  58  Pae.  85. 


XI  De  La  Biya  y.  Berreyesa,  2  Cal. 
195. 

ii«  Eitts  y.  Superior  Court,  62  Gal. 
203;  Eetchum  y.  Superior  Court,  65 
Cal.  494,  4  Pae.  492;  but  compare 
People  y.  £1  Dorado  County  Court,  10 
Cal.  19;  Funkenstein  y.  Elgutter,  11 
CaL  328;  S.  P.  B.  B.  Co.  y.  Superior 
Court,  59  CaL  471;  Bickej  y.  Supe- 
rior Court,  59  Cal.  661. 

la  Santa  Cruz  y.  Santa  Cruz  B.  B. 
Co.,  56  CaL  143. 

IS  See  Bobinson  y.  Oleason,  53  Cal. 
38;  see,  also,  section  464,  as  to  sup- 
plemental complaint  and  answer. 

ite  Giddings  y.  The  76  ate.  Co.,  109 
CaL  116,  41  Pie.  78a. 
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of  mieh  discretion ;  **  i.  e,,  that  the  action  of  the  trial  court  will 
be  reversed  only  for  the  abuse  thereof,  and  that  terms  may  be 
imposed  as  a  condition  precedent  to  the  allowance  of  the  pro- 
posed pleading."  In  the  filing  of  an  amended  complaint  a  cause 
of  action  set  forth  in  the  original  may  be  omitted.  The  defend- 
ant is  not  prejudiced  by  the  abandonment  of  a  cause  of  actioa 
against  him."  Section  443  of  the  California  code,  as  to  the 
time  to  demur,  applies  to  the  original  pleadings  and  not  to 
amended  pleadings."  Erroneous  findings  cannot  be  amended 
after  judgment.  The  proper  method  of  procedure  to  correct  the 
error  is  by  motion  for  new  trial  under  the  sixth  subdivision  of 
section  657  of  the  same  code."  The  trial  court  is  without  juns- 
dietion  to  allow  an  amendment  to  the  pleadings  pending  appeal" 


1*  Greenwood  t.  ASams,  80  C*I.  74, 
SI  Pae.  1134;  and  compare  Jacob  v. 
Loieoz,  98  Cal.  332,  33  Pae.  119.  and 
Giddings  v.  The  76  etc.  Co.,  lOB  Cal. 
116,   41   Pac   788. 

I  y.  AdBms,  80  Cal.  71, 
21  Par.  1134 ;  Jacob  v.  Loieu,  08  Cal. 
332,  33  Pac.  119. 


■<  ConcKnooa  t.  Smith,  134  CaL  14. 
66  Pac.  40. 

"  Scbulti  T.  McLean,  109  Cal  4i7. 
42  Pae.  5£7. 

»■  Pico  r.  Sepulreda,  66  CaL  338. 
6  Pac.  515. 

'•  Kirby  v.  Superior  Court,  68  CaL 
tOi,  10  Fu,  119. 
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CHAPTER  IX. 

GBOTJNDS  OF  THE  MOTION— ANT  ORDER  OF  COURT  OE 

ABUSE  OP  DISCRETION,  ETC.— CONTINUANCES. 
I  10.    CoDtinakncM  are  in  eourt's  diieratlon — Power. 
I  SI.    Cofltiuneneet  for  abaniea  of  witoeMes. 
I  8E.    Contlnnkneei  for  abeenee  of  eonniel. 

I  S3.    HiieellaneoDS  mattere  relating  to  eontimiaiieev Tema— Kaw  plead- 
iaga— EUiBg  nvUttitur  is  another  ease. 

S  60.  The  OnntiDC  or  Beftuing  of  a  Oontinnanee  ii  in  th* 
Discration  of  the  Judge — Power. — Jurisdiction  to  hear  and  do- 
tennine  inclndes  the  power,  good  cause  appearing,  to  postpone 
the  time  for  snch  bearing  and  determination,  nnless  prohibited 
by  itatnte.*  A  motion  for  a  postponement  or  continnanee  is  a 
dilatory  motion,  and  one  not  favored  by  the  law ;  *  bnt  the  neces- 
si^  therefor,  and,  by  conseqnence,  the  right  thereto,  may  arise, 
and  when  it  does,  the  refusal  of  the  court  to  grant  it  operates  as 
a  denial  of  a  (air  and  impartial  trial  npon  the  merits,  and  con- 
stitntes  error  necessitating  a  reversal  of  the  judgment,  and  a 
retrial. 

This  refusal  also  constitutes  an  abuse  of  discretion  on  the  part 
of  the  trial  conrt,  and  such  abuse  of  discretion  is  a  well-recognized 
gnmnd  for  a  new  trial  under  the  provisions  of  subdivision  1  of 
section  657  of  the  California  code.**  The  principle  is  the  same, 
whether  the  attack  is  npon  the  judgment,  by  appeal,  or  upon  the 
verdict  or  other  decision,  by  motion  for  a  new  trial.  For  this  rea- 
son so  attempt  will  be  made  in  this  place  to  distinguish  between  the 
two  classes  of  deciuona  which  illustrate  the  principle.* 


1  Cortia  r.  Underwood,  101  CaL 
Ml,  86  Pae.  110. 

1  In  n  Kuaon'i  Eatate,  141  Cal. 
33,  71  Pac  436. 

I*  See  note  a,  eeetion  23,  ante,  for 
ranaponding  provialona  of  other 
•titet. 

1  Upon  the  point  as  to  whether  the 
diMNtioB  of  the  trial  eooit  ii  eoex- 
teniive  with  the  entire  proeeedinge, 
and  ii  addreeaed  to  evei;  phaae  of 
the  nhieet  of  eontinnaneea  and  poit- 
poneimnta,  doubt  ia  eometimea  ex. 
prened.    It  haa  been  nggeeted  that 


when  the   moring  partjr  plaeei  blm- 

■elf  diatincl^f  within  the  terms  of  the 
etatate,  the  refusal  of  a  eontinuanee 
is  not  abuse  of  discretion,  but  is  er- 
ror solely.  There  ia  some  ground  for 
thla  view  in  the  essee.  See  People 
T.  Dodge,  28  Cal.  445;  People  t.  Me- 
Crorr,  41  Cal.  458;  People  v.  Brown, 
46  Cfal.  102;  People  t.  Brown,  S4  Cal. 
243:  People  t.  Pljler,  121  Cal.  180, 
53  Pae.  653;  and  compare  Lord  v. 
DuDSter,  TQ  Cal.  477,  21  Pac.  36S; 
People  T.  Lampaon,  70  Cal.  204,  11 
Pac.  593;  Stewart  t.  Sutherland,  93 
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The  appellate  court  will  not  disturb  the  exercise  of  discretion 
of  the  trial  court  in  the  matter  of  continuances,  except  for  clear 
abuse  of  discretion.  In  this  regard  Field,  J.,  delivering  the 
opinion  in  Musgrove  v.  Perkins,*  said:  "The  granting  or  refusing 
of  a  continuance  rests  in  the  sound  discretion  of  the  court  below; 
and  its  ruling  will  not  be  revised  except  for  the  most  cogent  re»- 
Tbe  court  below  is  apprised  of  all  the  circumstances  of  the 
case,  and  the  preiious  proceedings,  and  is  therefore  better  able  to 
decide  upon  the  propriety  of  granting  the  application  than  an 
appellate  court;  and  when  it  exercises  a  reasonable  and  not  an 
arbitrary  discretion,  its  action  will  not  be  disturbed." 

This  language  has  been  often  quoted,*  and  the  doctrine  there 
laid  down  many  times  restated.* 


Cal,  270,  28  Pac.  947;  Jaffe  v.  Lilien- 
thBl,  101  CbI.  175,  33  Pac.  636;  also. 
People  V.  Beam,  66  Cal.  394,  5  Pae. 
677;  and  People  y.  Dinimore,  102  Cal. 
381,  26  Pac.  661.  So  tbo  convarae  of 
tbii  would  ieem  to  be  equally  true. 
So,  it  mi^ht  be  error,  and  oot  abuse 
of  discretion,  to  proceed  with  the  tri»1 
of  a  case  before  tba  issues  are  made 
up.  See  Frifdlaiider  v.  Sumner  etc. 
Co.,  61  Cal.  116.  So,  the  ipfusal  of 
a  continuance,  bused  upon  the  fact 
of  the  party's  Btlornej  being  a  mem- 
ber of  the  legislature,  conceding  em- 
ployment before  the  oommenccoient 
of  the  legislative  term,  might  ba  er- 
ror, insteaU  of  abuse  of  discretion. 
See  People  v  Ooldenson,  76  Cal. 
328,  19  Pac.  161.  Bo  the  graot- 
ing  of  a  continuance  pievioiu  to 
the  calling  of  the  action  for 
trial,  or  before  tbe  commeace- 
nient  of  the  trial,  would  seem  to  be 
and  not  abuse  of  discretion. 
See  sections  1052  and  1433.  Peol 
Code  of  California.  The  pLint  has 
logii!  and  good  reason  to  sustain  -t, 
bat  DO  decisions  are  to  be  found  beai- 
ing  directly  upon  it. 

*  9  Cal.  211. 

■  See  Barnes  v.  Baraet,  95  Cal. 
177:  Estate  of  Kusos,  141  CaL  33, 
74  Pac.  436. 

B  Arizona:  Copper  Belle  Co.  v. 
CoBtrilo,  12  Aril.  318.  100  Pac.  807; 
Hurley  *.  Territory  (Arw.),  108  Pac. 


hemuH,  SO  (M.  180;  People  v.  Gaunt. 
23  Cal.  156;  Schilling  v.  Holmea,  Z3 
Cal.  227;  Gluckuuf  v.  Blivea,  £3  CaL 
312;  McMiao  ».  O'Conner,  27  C»I. 
238;  People  v.  De  Laeey.  28  Cal.  5S9; 
People  ¥.  JoceUn,  29  CaL  562; 
Hastings  r.  HastiiiKS,  31  CaL  V6: 
Wilkinson  v.  Parrotl,  32  CaL  102; 
Harper  v.  Lamping,  33  Cal.  641; 
Kern  Valley  Bank  v.  Cheater,  55  Cal. 
49;  Fleming  v.  Hawley,  65  CaL  49:;, 
4  Pac.  494 ;  Stone  v.  McCann,  TV  C^l 
460,  21  Pae.  863;  Kneebone  v.  Knee- 
bone,  83  Cal.  645,  23  Pae.  1031; 
Hawes  V.  Clark,  84  CaL  272,  24  Pac 
116;  Barnes  v.  Barnes.  95  CaL  171, 
30  Pac.  298,  16  L.  B.  A.  6C'):  Baani- 
berger  v.  Arff.  96  CaL  261,  31  Pac. 
S3;  People  T.  Dinsmore,  102  CaL  S81, 
36  fac.  661;  People  ».  Ward,  105 
CaL  335,  38  Pac.  945;  People  v.  Ley- 
shon,  108  CaL  440,  41  Pac,  480;  Peo- 
ple V.  Shaw,  111  Cal.  171,  43  P»e. 
593 :  People  v.  Winthrop,  118  CaL  tS, 
SO  Pac,  390;  People  t.  Wade,  US 
CaL  672.  SO  Pac.  841;  People  ». 
Ixigan,  123  CaL  414,  56  Pae.  56;  Peo- 
ple T.  Breen,  130  Cal.  72,  63  P»*. 
408;  People  r.  Totman.  135  CaL  133. 
67  Fac.  51;  In  re  Guardiansbip  of 
I-overo,  137  CaL  680.  70  Pac  783; 
Estate  of  tvasson.  141  Cal.  33;  Lindy 
T.  McCheaney,  141  Cal.  33 ;  People  T. 
Cbutnacut,  141  CaL  682,  75  Par.  340; 
Abrook  V.  ElUs,  6  Cal.  App.  451,  <H 
Pac.  396. 

Colorado :  Bjen  ▼.  MePhee,  4  Calo. 
204;  Michael  v.  Mitb,  22  Colo.  439. 
45  Pae.  429;  McFadden  t.  Pjat,  M 
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§  61.  OontinQance  for  Absence  of  Witnessofl. — Section  595  of 
the  Code  of  CiTil  Procedure,  as  amended  in  1880,  is  as  follows :  ^ 

''Sec.  595.  A  motion  to  postpone  a  trial  on  the  ground  of  the 
absence  of  evidence  can  only  be  made  upon  affidavit  showing  the 


Colo.  319,  104  Pae.  491;  Koeh  y. 
Story,  47  Colo.  335,  107  Pac.  1093; 
Oateault  v.  Johnson,  9  Colo.  App. 
519,  49  Pae.  1058. 

Idaho:  Henon  y.  Jury,  1  Idaho. 
164;  Cox  y.  Northwest  etc.  Co.,  1 
Idaho,  376;  Lilienthal  y.  Anderson, 
1  Idaho,  673;  Holt  y.  Gridley,  7 
Idaho,  416,  63  Pac.  188;  Beynolds  y. 
Corbos,  7  Idaho,  481,  63  Pac.  884; 
Bobertson  y.  Moore,  10  Idaho,  115,  77 
Pae.  218;  Bichardson  y.  Buddy,  11 
Idaho,  561,  83  Pae.  606;  Bankin  y. 
Caldwell,  15  Idaho,  625,  99  Pac.  108; 
Storer  y.  Heidfeld  (Idaho),  105  Pac. 
55;  Miller  y.  Brown,  18  Idaho,  200, 
109  Pae.  139. 

Nevada:  Croate  y.  Bullion  Co.,  1 
Nev.  73. 

New  Mexico:  Texas  etc.  Co.  y.  Sax- 
ton,  7  N.  M.  302,  34  Pac.  532;  Ter- 
ritory y.  Padilla,  12  N.  M.  1,  71  Pac. 
1084;  Perea  y.  State  Life  Ins.  Co. 
(N.  M.),  110  Pac.  559.     , 

Oklahoma:  McMahan  y.  Norick,  12 
OkL  125,  69  Pac.  1047;  McCann  y. 
McCann,  24  Okl.  264,  103  Pae.  694; 
St.  Louis  &  San  Francisco  By.  Co.  y. 
Cox,  26  Okl.  331,  109  Pac.  511;  Ter- 
rapin y.  Barker,  26  Okl.  93,  109  Pac. 
931. 

Oregon:  Linn  Co.  y.  Morris,  40  Or. 
415,  67  Pac.  295;  Pacific  etc.  Co.  y. 
Inman  etc.  Co.,  50  Or.  22,  90  Pac. 
1099;  Stote  y.  Mack  (Or.),  112  Pae. 
1079. 

Washington:  Thompson  y.  Terri- 
tory, 1  Wash.  Ter.  547;  State  y. 
Murphy,  9  Wash.  204,  37  Pac.  420; 
Jueh  y.  Banna,  11  Wash.  676,  40  Pac. 
341;  State  y.  Burns,  19  Wash.  52, 
52  Pac.  316;  State  y.  Boyce,  24  Wash. 
514>  64  Pac.  71&;  State  y.  Champoux, 
33  Wash.  339,  74  Pac.  557;  Knapp 
V.  Order  of  Pendo,  36  Wash.  601,  79 
Pac  209;  Leghorn  y.  Nydell,  39 
Wash.  17,  80  Pac.  833;  Spokane  y. 
CoBteflo,  42  Wiwh.  182,  84  Pac.  662; 
Bank  of  Montreal  y.  Howard,  44 
Wash.  10,  86  Pac.  1115;  Warehime 
▼.  Schweitzer,  51  Wash.  299,  98  Pac. 
747;  Pniitland  etc.  Co.  y.  Smith,  54 
Wash.  185,  102  Pae.  1031;  ShoUn  y. 
Kow  Trial— 19 


Skamania  etc.  Co.,  56  Wash.  303,  105 
Pac.  632. 

X  This  is  the  California  proyision. 
With  the  exception  of  the  clause  in 
reference  to  attendance  upon  the  les- 
islature,  which  was  in&oduced  in 
1880,  the  section  aboye  quoted  is  sub- 
stantially the  same  as  section  158  of 
the  old  Practice  Act,  which  stood 
from  its  adoption  in  1851  until  the 
adoption  of  the  code.  See  Laws  1851, 
p.  75. 

Section  1383,  Beyised  Statutes  of 
Arizona,  proyides  that  no  application 
for  a  continuance  shall  be  granted 
"except  for  sufficient  cause,  supported 
by  affidayit,  or  by  consent  of  parties, 
or  by  operation  of  law." 

Section  177,  Mills'  Annotated  Code 
of  Colorado,  proyides  that  "a  motion 
to  postpone  a  trial  on  grounds  of  the 
absence  of  eyidence  shafi  only  be  made 
of  the  eyidence,"  etc.,  "and  that  due 
diligence  has  been  used  to  procure  it." 
The  moying  party  must  also  show  the 
character  of  the  evidence  itself.  The 
same  section  also  authorizes  the  court 
to  grant  continuance  for  other  causes 
than  absence  of  evidence. 

Section  4372,  Bevised  Codes  of 
Idaho,  provides  that  "a  motion  to 
postpone  a  trial  on  the  ground  of  the 
absence  of  evidence  can  only  be  mado 
up  on  affidavit  showing  the  material- 
ity of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has 
been  used  to  procure  it.  The  court 
may  also  require  the  moving  party 
to  state,  upon  affidavit,  the  evidence 
which  he  expects  to  obtain;  and  if 
the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given, 
and  that  it  be  considered  as  actually 
given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  must 
not  be  postponed." 

Section  6729,  Bevised  Codes  of 
Montana  (section  1039,  Code  of  Civil 
Procedure),  is  in  almost  the  same 
language  as  the  California  and'  Idaho 
provisions  with  the  addition  of  the 
following :  "And  upon  terms  the  court 
may,  in  its  discretion,  upon  good  cause 
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materiality  of  the  evidence  expected  to  be  obtaiued,  and  that  dne 
diligence  has  been  used  to  procure  it.  A  trial  shall  be  postponed 
when  it  appears  to  the  court  that  the  attorney  of  record,  party, 
or  priiiuipiii  witness  is  actually  engaged  in  attendance  upon  a  ses- 
■sion  of  the  legislature  of  this  state  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is  made 
on  account  of  the  absence  of  a  material  witness,  to  state  apon 

Bliown,  and  in  furtherance  o(  josticp, 
postpone  a  triaJ  ur  proceeding  upon 
other  gmunds  than  the  absence  of 
evidence." 

Section  325S.  Cutting's  Compiled 
Laws  of  Nevada  (section  IGO,  CivU 
Practice),  contains  practicallj  the 
BBnie  provisions  as  the  California, 
Idaho  anii  Montana  codes,  omitting 
the  phrase  of  the  Isst  named  with 
reference  to  postponement  upon  otiicf 
grounds  than  that  of  the  abeence  of 
evidence,  with  an  additional  provision 
(or  the  puatponement  of  actions  in- 
volting  the  title  to  mining  claims,  up- 
on  certain  conditions,  in   the   court's 

Section  28 QD,  Compiled  Laws  of 
New  Mexico,  prescribes  that  "all  ap- 
plications (or  a  continuance  shall  be 
supported  bj  oath  unless  the  facts  be 
within  the  knowledge  of  the  court,  in 
which  case  it  shall  be  so  stated  in  the 
record."  Section  2896  is  as  (ollows: 
"  .  .  .  .  Evpry  cause  may  be  contnuci] 
by  a  court  upon  application  of  either 
party,  verified  by  affidavit,  showing 
goad  cause  for  such  continuance." 

Section  S836,  Compiled  Laws  of 
Oklahoma,  contains  provisions  aub- 
stantially  the  same  as  those  above  out- 
lined, except  that  more  detailed  pro- 
yisloDS  are  made  with  regard  to  the 
contents  of  the  a  CB  davit.  Section 
SS35  provides  for  the  continuance  of 
any  action  by  any  court,  "for  good 
cause  shown,  other  than  the  absence 
of  evidence,"  at  the  cost  of  the  ap- 
plicant; and  section  6790  mskes  these 
provisions      applicable      to      criminal 


Section  3133,  Compiled  Lawi  of 
Utah,  contains  promlons  sabstantially 
the  same  as  those  of  Honlaaa.  pr>- 
viding  for  a  continuance,  upon  (emii. 
upon  other  grounds  than  absence  of 

Section  322,  Rem.  te  Bat  Code  o( 
Waahiliittoi)  (section  4977,  Bal_Co.ie]. 
is  practically  idenlital  wilh  the  Ori- 
gan section  above  cited ;  and  Mo- 
tions 5139,  514U  and  5111,  Compiled 
Statutes  of  'Wyoming,  are  the  same 
ss  the  Oklahoma  sections,  ab^ie 
quoted. 

Section  1788,  Eem.  A  Bal.  Coae  at 
Waxhingtou  (section  6573,  BaL 
Code),  provides  for  conliouancet  is 
consequence  of  amendments. 

No  speeiflc  proviaion  is  mad*  by 
the   North   Dakota   Ktatutes   fat   eoa- 


.  _.  115,  Lord's  Oregon  Laws, 
also  contains  the  sanie  genfral  provi- 
sions, with  the  added  provision  al- 
lowing the  imposition  of  terms. 

Sections  306  and  307,  Code  o(  Civil 
Procedure  of  Sooth  Dakota,  contain 
provisions  substantially  tbe  same  as 
those  of  Calif olDtk 


the  grounds  which  are  to  be  drRBe4 
sufficient  tn  criminal  casta  spraM 
by  statute.  The  provision  is  simply 
that  "the  court  may,  upon  safGclrat 
cause  shown  by  either  party,"  ete., 
thus  leaving  the  question  to  the  jndg- 
mrnt  and  discretion  of  the  trial  jodgt. 
Whatever  grounds  may  be  deeaiid 
BiitBcipnt  will  be  deemed  suUicient  in 
either  character  of  action.  Se«  State 
v.  Murphy.  9  N.  D.  1T5,  82  N.  W. 
73S. 

In  connection  with  this  provItiDB 
it  is  proper  to  note  the  Mvtiou 
in  the  Penal  Code  with  refcrenee  to 
postponement   o(   criminal   trials: 

"See.  1052.  When  an  aetloa  h 
ealled  for  trial,  or  at  any  tine  pite- 
ous thereto,  the  court  may,  upon  tat- 
Bcient  cause,  direct  the  trial  to  be 
postponed  to  another  day." 

For  corresponding  provisiooi  of 
other  codes  as  to  continuauen  ia 
criminal  esses,  see  section  901,  Ite- 
vised  Statutes  of  Ariiona;  setlion 
77es,  Revised  Codes  of  Idaho;  Wflio" 
9239,  Revised  Codes  of  Montana  (Me- 
llon 2011,  Penal  Codejj  seetioa  12SS, 
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affidavit  the  evidence  which  he  expects  to  obtain;  and  if  the  ad- 
verse party  thereupon  admits  that  such  evidence  would  be  given, 
and  that  it  would  be  considered  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper  the  trial  must  not  be  post- 
poned." 

The  express  requirements  of  this  section  are  that  a  motion  for 
a  continuance  should  be  supported  by  an  affidavit,^*  and  that  the 
affidavit  should  show,  first,  the  materiality  of  the  evidence,  and 
second,  that  due  diligence  was  used  to  procure  it.'  There  are 
other  requirements  in  practice.  The  several  requirements  will  be 
considered  separately. 

1.  The  Affidavit  rmisi  Show  ihe  Materiality  of  the  Evidence. — 
This  is  the  express  requirement  of  the  section  above  quoted.'  The 
language  is  that  there  must  be  an  afSdavit  showing  the  materiality 
of  the  evidence  expected  to  be  obtained.  It  is  not  sufficient  to 
merely  state  that  the  evidence  which  would  be  given  is  material. 


Cutting's  Compfled  Laws  of  Nevada 
(section  318,  Criminal  Practice); 
section  3402,  Compiled  Laws  of  New 
Mexico;  section  9950,  Bevised  Codes 
of  North  Dakota;  section  1513, 
Lord's  Ore^n  Laws;  section  316, 
Code  of  Civil  Procedure  of  South  Da. 
kota;  section  2135,  Bern,  ft  Bal.  Code 
of  Washington  (section  6929,  Bal. 
Code).  The  Oklahoma  and  Wyoming 
provision  is  the  same  as  to  both  civQ 
and  criminal  cases.     See  above. 

Also  (as  to  justice's  and  police 
courts): 

"Sec.  1433.  Before  the  commence, 
ment  of  a  trial  in  ai\y  of  the  courts 
mentioned  in  this  chapter,  either 
partj  maj,  upon  good  cause  shown, 
have  a  reasonable  postponement 
thereof." 

For  corresponding  provisions  in 
other  codes  as  to  continuances  in  jus- 
tices' and  police  courts,  see  section 
1189,  Bevised  Statutes  of  Arizona; 
section  8287,  Bevised  Codes  of  Idaho ; 
section  9596,  Bevised  Codes  of  Mon- 
tana (section  2692,  Penal  Code); 
section  8371,  Bevised  Codes  of  North 
Dakota;  section  2429,  Lord's  Oregon 
Laws  (and  see,  also,  section  2454, 
which  makes  the  provisions  of  the 
general  procedure  applicable  to  pro- 
ceedings in  justices'  courts) ;  section 
1932,  Bern,  ft  Bal.  Code  of  Washing- 
ton   (section   6673,  BaL   Code), 


1*  It  is  error  to  grant  a  continu- 
ance on  the  oral  statement  of  the  at- 
torney. Whalej  V.  King,  92  CaL  431, 
28  Pac.  579;  and  see  Stewart  v. 
Sutherland,  93  Cal.  270,  28  Pac.  947. 
See,  also,  McGrath  v.  Tallent,  7  Utah, 
256,  26  Pac.  574. 

2  This  does  not  seem  to  apply 
where  the  witness  is  in  attendance 
upon  a  session  of  the  legislature. 

8  If  the  evidence  be  not  material 
a  continuance  must  be  refused.  Haw- 
ley  V.  Stirling,  2  Cal.  470;  Harper  v. 
Lamping,  33  Cal.  641;  People  v. 
Mellon,  40  Cal.  648;  People  v.  Will- 
iams, 43  Cal.  344;  Kern  Valley  Bank 
V.  Chester,  55  Cal.  49.  Also,  Storch 
V.  McCain,  85  Cal.  304,  24  Pac.  639; 
Cohn  V.  Brownstone,  93  Cal.  362,  28 
Pac.  953;  Harloe  v.  Lambie,  132  Cal. 
133,  64  Pac.  88. 

In  Hewes  v.  Andrews,  12  Colo.  161, 
20  Pac.  338,  it  was  held  that  where 
the  issues  were  not  fully  framed,  it 
would  be  necessary  to  show  in  the 
affidavit  for  continuance  that  such  is- 
sues would  arise  as  that  the  proposed 
evidence  would  be  material.  Also 
Dawson  v.  Coston,  18  Colo.  493,  33 
Pac.  189. 

In  Longnecker  v.  Shields,  1  Colo. 
App.  264,  28  Pac.  659,  the  court  held 
that  where  it  appeared  that  the  pro- 
posed evidence  would  be  inadmissible 
a  continuance  should  not  be  granted. 
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The  mateiinlity  must  be  shown  by  stating  what  the  witness  would 
swear  to  if  present.'  This  may  seem  somewhat  inconsistent  with 
the  latter  portion  o£  the  section,  which  provides  that  "the  court  may 
also  require  the  moving  party  to  state  upon  affidavit  the  evidence 
which  he  expects  to  obtain,"  etc.  But  this  probably  has  reference 
to  different  degrees  of  particiilarity  in  the  statement  of  the  evi- 
dence. The  party  applying  for  a  continuance  must  state  the  evi- 
dence o£  the  absent  witness  with  sufficient  particularity  to  show 
that  it  is  material.  Ordinarily  it  would  be  sufficient  for  this 
purpose  to  state  the  ultimate  facta  to  which  the  witness  would 
swear.  The  court  may,  however,  require  greater  particularity 
where  there  is  a  question  of  admitting  what  the  witness  would 
swear  to  if  present.  This  seems  to  be  the  natural  constructioa 
of  the  section. 

2.  Th4  Affidavit  must  Show  That  the  Facts  cannot  be  Proved  hy 
Other  Witnesses.—Thia  requirement  is  not  mentioned  in  the  stat- 
ute, but  is  firmly  established  by  the  decisions  both  in  civil  and 
criminal  casea.  Thus  in  People  v.  Quincy,'  Murray,  C.  J,,  after 
stating  that  there  was  no  showing  as  to  diligence,  said:  "In  addi- 
tion to  this,  it  may  be  observed  that  the  affidavit  is  fatally  de- 
fective in  another  particular,  viz.,  it  does  not  state  that  there  are 
no  other  witnesses  by  which  the  same  facta  can  be  proved,"  So 
in  Pierce  v.  Payne,*  where  the  action  of  the  court  below  deayins 
a  continuance  was  affirmed.  Field,  C.  J.,  delivering  the  opinion, 
said:  "The  affidavit  upon  which  the  continuance  was  asked  set 
forth  the  materiality  of  the  testimony  of  the  witness  absent  in 
TJtah  Territory;  but  did  not  state  that  the  same  facts  which  the 
defendant  expected  to  establish  by  him  could  not,  to  the  knowl- 
edge of  the  defendant,  be  proved  by  other  persons  resident  within 
the  reach  of  the  process  of  the  court.     The  premises  are  sitoaled 


*  Uaroy  v.  Petroleum  etc.  Co.,  33 
Cal.  694,  1  Mart.  Min,  Rep.  349; 
Peopla  V.  Ah  Fat,  48  Cal.  61 ;  Kern 
VaUpy  Bank  v.  Chpster.  55  Cal.  49; 
People  V.  Baker,  1  Cal.  403. 

Bee,  also,  Kent  t.  Favor,  3  N.  M. 
218,  34T,  5  Pac.  470;  Murphy  v. 
Hood,  12  Okl.  593,  73  Pac.  261; 
State  V,  Newton,  29  Wash.  373,  70 
Pac.  31 ;  Jackson  v.  Ina.  Co.,  45 
Wash.  244,  88  Pac.  127;  Malonej  v. 
BtetaoD,  46  Waali.  64G,  90  Pac.  1046; 
PortUnd  eto.  Co.  v.  Ladd,  i7  Waab. 


88,  91  Pac,  573:  Gaothier  t.  Wood. 
49  Waah.  8,  94  Pac.  654. 

The  sflidavit  for  continnanee  ibonlil 
Mt  forth  the  facts  which  it  ii  *!' 
leged  the  absent  witness  will  t«sti^ 
to  with  sufficient  certainty  to  mble 
the  court  to  iletermiQe  the  admisu- 
bility  of  the  evidence,  and  (lie  adnm 

£art7  to  admit  it  and  ga  to  trta^  ii 
e  thinks  proper.  8m  Olena  i. 
Brush,  3  Colo.  26. 

•  People  «.  ^luney,  g  CaL  $9. 

•  11  Ctl.  «19. 
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within  the  county  of  Sacramento,  and  if  McDongall,  as  alleged, 
distinctly  marked  their  outer  boundaries,  and  resided  upon,  culti- 
vated, and  improved  a  portion  of  them,  it  is  highly  probable  that 
evidence  of  the  fact  could  have  been  found  there.  The  absence  of 
any  averment  on  the  point  was  a  fatal  defect  in  the  affidavit. ' '  So 
in  Pope  V.  Dalton,^  Currey,  C.  J.,  delivering  the  opinion,  said : 

''When  the  case  came  on  to  be  tried  the  defendant  moved  for  a 
continuance  on  the  ground  of  the  absence  of  certain  witnesses 
named,  whom  he  deposed  were  necessary  and  material  witnesses 
for  defendant,  without  whose  testimony  he  could  not  safely  pro- 
ceed to  trial,  and  that  he  had  no  other  witnesses  by  whom  he 
expected  to  prove  the  same  state  of  facts.  It  is  exceedingly  doubt- 
ful whether  the  facts  which  the  defendant  stated  in  his  affidavit 
he  expected  to  be  able  to  prove  by  the  absent  witnesses  were  ma- 
terial to  any  issue  joined  in  the  cause.  But  were  it  conceded  to 
be  otherwise,  the  affidavit  does  not  show  that  the  absent  witnesses 
were  the  only  persons  by  whom  he  could  prove  the  same  facts.  He 
deposed  that  he  had  not  at  the  time  he  made  the  affidavit  any  other 
witnesses  by  whom  he  expected  to  prove  the  same  state  of  facts. 
This  will  not  do.  There  may  have  been,  and  probably  were,  many 
persons  by  whom  he  could  have  proved  the  same  facts,  and  he  may 
not  have  subpoenaed  them  or  otherwise  procured  their  attendance  at 
the  trial,  and  hence  he  could  truly  say  he  had  no  other  witnesses 
than  those  named  by  whom  he  expected  to  prove  the  specified  facts." 

And  so  in  other  cases."  But  it  would  seem  that  there  might  be 
cases  in  which  the  absence  of  witnesses  would  be  ground  for  a  con- 
tinuance, although  there  were  other  persons  who  would  testify  to 
the  facts  desired  to  be  proved.  Thus  if  the  point  was  a  contested 
one,  and  the  other  side  could  produce  numerous  witnesses  to  testify 
concerning  it,  and  the  best  witnesses  of  the  moving  party  were 
absent,  it  would  seem  that  a  continuance  ought  to  be  granted,  al- 


T  31  CaL  218. 

*  See  People  ▼.  Mortimer,  46  Oal. 
114;  People  v.  Ashnauer,  47  Cal.  98; 
People  V.  Gaunt,  23  Cal.  156 ;  People 
T.  Thompson,  4  Cal.  238.  Also,  Dun- 
lap  V.  Plummer,  1  Cal.  App.  426,  82 
Pac.  445,  where  it  was  held  error  to 
refuse  a  continuance  where  the  depo- 
sition of  the  absent  witness  was  the 
sole  evidence  bj  which  mental  inca- 
padtj  could  be  established,  the  affi- 
davit for  the  continuance  being  suf- 


flcient  in  form,  and  due  diligence  be- 
ing shown  in  the  attempt  to  procure 
the  desired  evidence. 

See,  also,  Mutzenburg  y.  McGowan, 
10  Colo.  App.  486,  51  Pac.  523;  Tay- 
lor V.  Nevada  etc.  Co.,  26  Nev.  415, 
69  Pac.  858;  Malonej  v.  Stetson,  46 
Wash.  645,  90  Pac.  1046. 

It  is  not  sufficient  to  show  that  no 
other  witness  to  the  facts  can  be  so 
readily  obtained.  See  Abby  v.  Dex- 
ter, 18  Colo.  App.  498,  72  Pac.  892. 


.^- ...J*. 


^ M  M. 


GROUNDS   OP   THE   MOTION. 


though  there  were  one  or  two  persons  whom  he  could  produce  to 
the  point.  The  rule,  therefore,  does  not  seem  to  be  an  uoheoding 
one.  Indeed,  in  the  case  of  People  v,  Ah  Lee  Doon,*"  where  the  evi- 
dence sought  was  strictly  cumulative,  the  supreme  court  said : 

"It  is  true  that  a  trial  will  not  be  postponed  ordinarily  for  the 
purpose  of  obtaining  cumulative  evidence,  but  this  rule,  which  is  by 
no  means  absolute,  has  no  application  to  a  ease  in  which  the  only 
evidence  at  hand  is  that  of  an  interested  party,  especially  when  he 
is  defendant  under  indictment  for  murder.  The  ruling  of  the  court 
against  a  continuance  cannot  be  sustained  on  the  ground  that  the 
evidence  was  cumulative." 

The  rule  itself  is  borrowed  from  the  doctrine  as  to  newly 
discovered  evidence,  and  as  will  hereafter  appear,  is  subject  Ut 
similar  restrictions  there." 

In  this  connection  it  is  proper  to  note  that  materiality  is  not  alonr 
an  essential.  It  must  also  appear  to  be  sufficient,  together  with  the 
evidence  already  adduced,  to  establish  a  prima  facie  case."  Other- 
wise the  refusal  of  a  continuance  for  the  purpose  of  securing  the 
evidence  in  question  would  be,  at  most,  error  without  injurj". 

3.  The  Affidavit  viust  Show  That  Due  Diligence  has  been  Used.— 
As  above  stated,  the  statute  expressly  requires  that  the  affidavit 
should  show  not  only  that  the  evidence  is  material,  but  also  that 
"due  diligence  has  been  used  to  procure  it."  And  a  showing  as  to 
diligence  is  insisted  on  in  all  the  cases.'     And  as  a  general  rule,  the 


"■  97   Cal.   171,   31   Pac.   933. 

But  see  Cochrane  v.  Parker,  12 
Colo.  App.  169.  5*  Pac.  1027,  wbere 
it  nSH  held  tbat  it  vat  not  a  siifliciciit 
a  vrarrant  a  coQtiiiuani^e 
where  the  evidence  would  merely  en- 
able one  aide  to  have  a  prepowIerancD 
upon  a  disputed  point.  So  in  Huber 
V.  Mother  Aurclia  Hospital,  13  Maho, 
276,  80  Pac.  942,  it  was  held  that  it 
was  not  abuse  of  disizretinn  to  denj' 
a  continuance  where  the  proposed  evi. 
(lenoe  would  uoDflict  with  that  of  the 
eas  at  an  earlier  trial,  even 
though  diligence  appeared,  aa  well  as 
an   unavoidable  aceident. 

As  to  facts  testifird  to  by  other 
witnesses  (hence  cumulative),  see, 
also,  Creech  v.  Aberdeen,  44  Waah. 
72,  87  Pac.  44,  12  Ann,  Cas.  370. 

■>>  See  chapter  12.  herein  particu- 
larlj  lections  90  ftnd  91,  pott. 


»=  See  Youree  v.  Tonree,  1  Ctl 
App.  152,  81  Pae.  1023,  wher*  iht 
liuBbnnd  in  a  divorce  suit  asked  for  ■ 
cooti nuance  to  enable  him.  to  aecart 
an  affidavit  to  establish  the  bona  fda 
of  a  transfer  of  property.  The  court 
held  that  no  abuse  of  discretion  ip- 
peared,  since  the  offer  of  the  evi- 
dence in  quealjon  was  not  nrcomn* 
nicd  with  an  olTer  of  an  eiplinitloi 
of  other  significant  facta  ia  coodfc 
tion  with  the  eonlentron  (hat  the  pro- 
posed alimony  was  excessive,  anil  w 
the  determination  of  the  sibkI*  tuA 
eiiulil  Dot  be  regarded  as  sufticieBl  la 
require  the  court  to  deny  the  alimsaj 
granted. 

"  People  V.  Baker.  1  Cal.  *»; 
Hawjey  v.  Stirling,  2  Cal.  470;  Pi'^ 
son  V.  Holbrook,  S  Cal.  598:  Ptopi* 
T.  Thompson,  4  Cal.  23S;  Frank  i. 
Brady,  8  OiL  47;  Kuhlud  t.  Seif 
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party  must  show  that  he  has  resorted  to  the  proper  process  in  due 
season;  that  everything  necessary  to  indure  the  service  of  such 
process  has  been  done ;  and  that  the  case  is  not  such  that  he  was  re* 
quired  to  take  the  testimony  of  the  witness  by  deposition  or  commis- 
sion, or  if  it  be  such,  that  he  has  used  diligence  to  obtain  the  testi- 
mony in  that  manner.  These  requirements  will  be  considered 
separately. 

(a)  The  party  must  have  resorted  to  the  process  of  the  court 
to  compel  the  attendance  of  the  witnesses.  As  stated  by  Cope,  J., 
delivering  the  opinion  in  Euhland  v.  Sedgwick:^®  **The  party  must 
have  resorted  to  the  proper  legal  means  for  that  purpose,  or  he 
most  show  to  the  satisf auction  of  the  court  that  a  resort  to  such 
means  would  have  been  unavailing."  ,  The  ordinary  process  to  en- 
force the  attendance  of  witnesses  is  subpoena.  The  party  must  show 
such  a  service  as  the  witness  is  bound  to  obey.^^  Where  an  order  of 
court  is  necessary  in  addition  to  the  subpoena^  the  affidavit  must 
show  that  such  order  was  made.^'  And  if  a  person  who  has  been 
properly  served  does  not  appear,  and  he  is  within  reach  of  an  attach- 
ment, the  party  should  move  for  an  attachment.*'  It  does  not  ap- 
pear to  be  definitely  settled  whether  the  promise  of  the  witness  to 
attend  excuses  the  failure  to  have  him  subpoenaed.  In  People  v. 
Baker  **  and  Frank  v.  Brady  *•  it  was  held  that  the  promise  of  the 
witness  to  attend  did  not  excuse  the  failure  to  resort  to  the  process 
of  the  court.    But  in  People  v.  Brown,^®  the  fact  that  the  witnesses 


wick,  17  Cal.  123 ;  People  ▼.  WilliamB, 
24  Cal.  31 ;  People  v.  Jocelyn,  29  Cal. 
562;  People  v.  Francis,  38  Cal.  183; 
Leazinsky  ▼.  White,  45  Cal.  278; 
People  V.  Ashnauer,  47  Cal.  98.  Also, 
People  T.  Beam,  66  Cal.  394,  5  Pac. 
677;  People  ▼.  Lampson,  70  Cal.  204, 
11  Pac.  593;  Tompkins  v.  Montgom- 
ery, 123  Cal.  219,  55  Pac.  997;  Peo- 
ple T.  Logan,  123  Cal.  414,  56  Pac. 
66;  People  v.  Breen,  130  Cal.  72,  62 
Pac  408;  Harloe  v.  Lambie,  132  Cal. 
133,  64  Pac.  88 ;  People  v.  Lang,  142 
Gal.  482,  76  Pac.  232;  Dunlap  v. 
Plmnmer,  1  Cal.  App.  426,  82  Pao. 
.445. 

See,  also,  Solomon  y.  Norton,  2 
Ariz.  100,  11  Pac.  108;  Litchfield  ▼. 
Daniels,  1  Colo.  268;  Cody  v.  Butter- 
field,  1  Colo.  377;  Tiger  ▼.  Lincoln,  1 
Colo.  394;  Koch  v.  Story,  47  Colo. 
335,  107  Pac  1093;  Hart  ▼•  Green, 


16  Colo.  App.  70,  65  Pac.  344; 
Banker  etc.  Co.  y.  Allen,  20  Colo. 
App.  351,  78  Pac.  1070;  Rankin  v. 
CaldweU,  15  Idaho,  625,  99  Pac.  108; 
Walsh  V.  Winston,  18  Idaho,  768,  111 
Pac.  1090;  Perea  v.  Life  Ins.  Co.  (N. 
M.),  110  Pac.  559;  Swope  v.  Burn- 
ham,  6  Okl.  736,  52  Pac.  924;  Char- 
ter Oak  Co.  V.  Gisborne,  5  Utah,  319, 
15  Pac.  253;  Kearney  Works  v.  Mc- 
Pherson,  5  Wyo.  178,  38  Pac.  920. 

10  17  Cal.  123. 

11  People  V.  Jocelyn,  29  CaL  562. 
1*  People  V.  Williams,  24  Cal.  31. 

i«  People  V.  Weaver,  47  Cal.  106. 

1*  1  Cal.  403. 

IS  8  Cal.  47;  and  see  Lightner  y. 
Menzel,  35  Cal.  452. 

i«  46  Cal.  102.  The  authorities 
cited  in  this  ease  do  not  touch  the 
point  under  eonsideration. 
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promised  to  attend,  and  that  the  defendant  relied  upon  their  prom- 
ises, was  held  to  have  relieved  liim  from  the  necessity  of  taking  their 
deposition.  Probably  if  the  witnesses  were  reputable  and  well- 
known  citizens  of  the  community,  a  party  would  be  entitled  to  rely 
on  their  pruinise  to  attend.'" 

(b)  The  proeeaa  must  have  been  resorted  to  in  due  season.  If 
process  be  taken  out  too  late  it  might  as  well  have  not  been  taken 
out  at  all.  Where  a  party  did  not  apply  for  process  until  the  even- 
ing before  the  trial,  it  was  held  that  he  had  not  exercised  diligence." 
What  is  "due  season"  must  depend  to  a  great  extent  upon  the  cir- 
cumstances  of  each  case.  If  the  witnesses  are  well-known  membeis 
of  the  community,  with  a  known  residence  or  place  of  business,  and 
there  is  no  reason  to  apprehend  that  they  will  not  be  at  such  place 
wlien  wanted,  and  no  reason  to  suspect  that  they  will  seek  to  avoid 
appearing,  it  would  probably  be  sufficient  to  take  out  subpoenas  the 
morning  before  the  trial ;  but  it  would  even  in  such  case  be  more 
prudent  to  take  them  out  a  day  before  that.  And  the  circumstances 
might  be  such  that  a  longer  time  would  be  required. 

(e)  Everything  necessary  to  insure  the  service  of  the  subpoenas 
must  have  been  done.  Merely  placing  them  in  the  hands  of  the 
sheriff  is  not  sufficient,  for  the  sheriff  Is  not  ordinarily  supposed  to 
Imow  the  whereabouts  of  the  witness  as  well  as  the  party.  Thus 
where  the  affidavit  was  that  "four  days  before  the  date  of  the 
affidavit  the  subpoena  for  the  witness  had  been  issued  and  placed  in 
the  hands  of  the  sheriff,  and  that  the  sheriff  had  not  been  able  to 
find  the  witnesses,"  it  was  held  that  the  showing  was  insufficient*" 
So  where  the  affidavit  simply  stated  that  a  subpoena  had  been  issued 
and  placed  in  the  hands  of  the  sheriff  of  Sacramento  county,  that 
said  witnesses  were  residents  of  said  county,  and  that  the  sheriff  hud 
returned  said  subpoena  not  served  on  said  witnesses,  no  reason  being 
assigned  as  to  why  it  was  not  served,  and  it  not  appearing  that  the 
sheriff  was  notified  as  to  what  place  in  Sacramento  county  the  wit- 
i  resided,  or  whether  any  effort  was  made  to  find  them,  the 
showing  was  said  to  be  insufficient. 

(d)  The  party  must  show  that  the  case  is  not  snch  that  it  was 
incumbent  upon  him  to  take  the  testimony  of  the  witness  hy  deposi- 


iBi  The  following  decisions  also  il- 
lustrate the  pitDcipte  involved:  Abbj 
V.  Dexler,  IS  Colo.  App.  49S,  73 
Pair.  692;  Corporation  etc.  v.  Wntaon, 
30  Utah,  126,  83  Pac.  731;  Kearcey 
Works  V.  MoPherson,  5  Wyo.  178,  38 


Pbc.  920;  and  see  Lni  t.  McLwd,  19 
Colo.  465,  36  Par,  246. 

"  People  T.  Qiiiacy,  8  CaX.  89;  loot 
at  Frank  v.  Brady.  S  CaL  47;  Peo- 
ple Y.  Baker,  I  Cal.  403. 

11  Jacka  V.  Buell,  47  (M.  162. 
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tion  or  commission,  or  if  it  be  such,  that  lie  has  used  diligence  to 
obtain  it  in  that  mode.  The  Code  of  Civil  Procedure  provides  that 
the  testimony  of  a  witness  may  be  taken  in  certain  cases  by  deposi- 
tion or  commission.^*  And  where  there  is  reason  to  apprehend  that 
the  witness  cannot  be  present  at  the  trial,  the  party  is  ordinarily  re- 
quired  to  take  his  testimony  by  deposition  or  commission  as  the  case 
may  be.  This,  however,  is  not  an  unbending  rule.  When  there  is 
a  reasonable  expectation  of  obtaining  the  presence  of  the  witness,  the 
party  may  delay  a  reasonable  time  in  order  to  obtain  such  presence. 
This  was  held  in  People  v.  Dodge.**  In  that  case  the  witness  was  in 
another  county  of  the  state,  and  for  several  weeks  had  been  too  ill  to 
attend  the  trial ;  but  her  physician  testified  that  if  quiet  was  secured 
to  her  she  might  possibly  be  able  to  attend  the  trial  within  two 
months;  the  court  below  refused  a  continuance,  but  the  supreme 
court  reversed  the  judgment,  and  Sanderson,  C.  J.,  delivering  the 
opinion,  said: 

"A  defendant  in  a  criminal  action  is  undoubtedly  entitled  to  the 
personal  attendance  of  his  witnesses  at  the  trial,  if  the  same  can  be 
obtained  without  unreasonable  delay.  Such  is  the  policy  of  the  law, 
not  merely  from  considerations  affecting  the  defendant  alone,  but 
also  from  considerations  affecting  the  ends  of  public  justice,  irre- 
spective of  individual  interests,  which  is  manifest  from  the  fact  that 
the  depositions  of  such  witnesses  are  allowed  to  be  read  in  evidence 
only  upon  further  evidence  at  the  trial  that  their  personal  attend- 
ance cannot  be  obtained.  (Sec.  582.)  It  is  to  the  interest  of  the 
people  as  well  as  the  defendant  that  the  witnesses  of  the  latter 
should  be  made  to  give  their  testimony  in  the  presence  of  the  jury, 
for  we  all  know  by  daily  experience  how  much  weight  is  added  to  or 
taken  from  testimony  by  the  personal  appearance,  bearing,  and 
manner  of  the  witness  while  under  examination ;  if  these  add  to  the 
weight  of  his  testimony,  the  defendant  ought  not  to  be  deprived  of 
such  effect  except  upon  grounds  of  necessity ;  if  they  detract  there- 
from, such  effect  should  be  secured  to  the  people,  in  order  that  the 
ends  of  public  justice  may  be  subserved.  Thus  this  rule  requiring 
the  personal  attendance  of  witnesses,  if  the  same  can  be  had,  is 
founded  upon  considerations  of  the  wisest  policy,  and  the  provisions 
of  the  statute  whereby  the  defendant  is  enabled  to  examine  condi- 


»  Sectioiui  2020,  2021,  Code  of 
(Xvil  Proeedure  of  California.    • 

»  28  Cal.  445;  look  at  People  ▼. 
IVaneiB,  38  Cal.   183,  and  People  ▼• 


Brown,  46  Cal.  102.  See,  also,  Yori 
▼.  Cohn,  26  Not.  206,  65  Pftc  945,  67 
Pac.  212. 
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tionally  on  commission  a  witness  who  is  about  to  leave  the  state,  or 
is  siek  or  infirm,  as  to  afford  reasonable  grounds  for  apprehending 
that  he  will  be  unablo  to  attend  the  trial,  were  not  designed  to  im- 
pair the  rule  or  abridge  the  previous  rights  of  the  defendant,  but, 
on  the  contrary,  to  enlarge  those  rights  by  enabling  him  to  secure 
testimony  of  which  be  would  otherwise  be  deprived,  and  at  the  same 
time  pri'serve  the  rule  in  full  force  so  far  as  the  same  could  be  done 
in  view  of  the  right  conferred  by  the  statute.  When,  therefore,  it 
is  made  to  appear  that  the  personal  attendance  of  the  absent  witness 
may  he  procured  without  unreasonable  delay,  a  resort  to  the  stat- 
utory mode  of  taking  his  testimony  ought  not  to  be  forced  upon  the 
defendant  against  his  will  under  penalty  of  going  to  trial  without 
it.  What  would  be  an  unreasonable  delay  must  of  course  depend 
upon  all  the  circumstances  of  the  case;  but  it  is  certain  that  a 
delay  of  one  term  of  court  upon  a  first  application  would  not  be 
unreasonable." 

The  foregoing  reasoning  applies  to  civil  as  well  as  criminal  cases. 
although  perhaps  to  a  less  extent.  But  the  doctrine  is  exceptional 
in  character,  and  the  chance  of  obtaining  the  personal  attendance  of 
the  witness  ought  to  be  very  good  in  order  to  excuse  the  omissiou  to 
take  his  testimony  by  deposition  or  commission." 

When  the  circumstances  are  such  that  the  party  ought  not  to 
wait  for  the  personal  attendance  of  the  witness,  he  must  use  diligence 
to  take  his  testimony  by  deposition  or  commission.  With  reference 
to  commissions  this  is  expressly  provided  by  the  statute." 

And  the  same  rule  undoubtedly  applies  to  depositions.  What 
amounts  to  diligence  must  depend  upon  the  circumstances  of  each 
case.  Where  the  answer  of  the  defendant  was  filed  on  May  10th. 
and  the  application  for  a  continuance  to  take  the  testimony  of  a 
witness  in  New  York  was  made  June  lith,  of  the  same  year,  it  was 
held  that  no  diligence  was  shown.'* 


ti  An  affidavit  ahoniiig  that  at  the 
preceding  term  the  case  liad  been  eon. 
tinued  on  si'couiit  of  tbe  absenre  of  a 
material  witness;  that  as  the  paiCy 
was  about  proMedina;  to  have  a  com- 
mission issued  to  tnke  tbe  testimonj 
of  tbe  witness,  he  learned  from  per- 
8  who  H'oul'l  be  likel;  to  knoir  that 
the  witness  intPHdi-d  to  return  to  tbe 
state,  and  would  be  present  at  the 
trial;  and  that  he  had  inquirp.d  for  tho 
last  month  as  to  whether  said  witness 


had  returned,  and  had  only  Icuned 
within  a  few  dajs  before  the  triit 
that  the  witness  bad  not  retnmed  to 
the  state.  Is  not  a  suCGeient  shoviif 
of  dillgenee.  Kuhlnni]  t.  ScdgwidC 
IT  Cal.  123;  and  look  at  People  %. 
Praneis,  38  Cnl.  183. 

»=  Section  2027.  Code  of  Ciril  Pi* 
cedure  of  California. 

's  PiersoD  v.  Holbrook.  8  CU.  Sti; 
and  look  at  Hawler  v.  Stirling,  2  C*L 
470.    See,  also,   Tompkio*  t.  Hoat- 
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4.  The  Affidavii  must  Oive  Some  Assurance  That  the  Testimony 
of  the  Absent  Witness  can  be  Procured  Within  a  Reasonable  Time. 
The  only  object  of  the  continuance  is  to  enable  the  party  to  obtain 
the  testimony  of  the  absent  witness.  If  there  be  no  probability 
of  obtaining  his  testimony  within  a  reasonable  time,  there  is  no 
reason  for  a  continuance.**  Thus  in  People  v.  Cleveland,**  the 
fact  that  the  absent  witness  was  a  fugitive  from  justice,  whose 
testimony  could  not  probably  be  obtained,  was  one  of  the  reasons 
upon  which  it  was  held  that  the  showing  was  insufficient.  So  in 
People  V.  Ah  Yute,*^  where  the  afSdavit  showed  that  the  absent 
witness  had  left  for  Portland,  Oregon,  about  nine  months  before 
the  motion  for  a  continuance  was  made,  but  did  not  state  that  he 
had  been  heard  from  since  his  departure,  or  any  fact  tending  to 
show  that  his  attendance  could  be  procured,  the  showing  was  held 
to  be  insufficient,  the  court  saying:  ''He  should  have  stated  facts 
from  which  the  court  might  infer  that  there  was  reasonable  ground 
to  believe  that  the  attendance  of  the  witness  or  his  testimony  could 
be  procured  at  a  future  day.'' 

And  the  party  should  not  merely  state  that  he  can  procure  the 
attendance  or  obtain  the  deposition  of  the  witness  by  a  certain 
time;  he  should  state  the  facts  which  render  it  probable  that  he 
can  do  so.  In  this  regard  Crockett,  J.,  delivering  the  opinion  in 
People  V.  Francis,*'  said:  **The  affidavit  of  the  defendant  is  ex- 
tr^ely  vague  and  unsatisfactory.  It  does  not  state  explicitly  his 
belief  that  the  personal  attendance  of  the  witnesses  can  be  pro- 
cured ;  but  as  we  construe  it,  he  intends  only  to  depose  in  the  alter- 
native, that  he  can  procure  either  their  personal  attendance  or 
their  depositions  for  the  next  term.  If  he  knew  when  he  made  the 
affidavit  that  he  could  not  procure  their  personal  attendance,  but 
believed  in  good  faith  that  he  could  obtain  their  depositions  for 
the  next  term,  he  could  not  be  convicted  of  perjury  on  this  affi- 
davit. But  if  the  affidavit  had  stated  explicitly  his  belief  that  he 
could  procure  their  personal  attendance  at  the  next  term,  it  would 
still  have  been  insufficient  unless  the  reasons  for  his  belief  had 
been  set  forth  to  enable  the  court  to  decide  whether  his  belief  was 

gomery,  123  Cal.  219,  55  Pac.  997;  aeveland,  49  Cal.  577;  People  v.  Ah 

Baldwin  etc.  Co.  v.  Davis,  15   Colo.  Yute,  53  Cal.  613;  People  v.  Ah  Fat, 

App.  371,  62  Pac,  1041.  48  Cal.  61. 

24  Harper  v.  Lamping,  33  Cal.  641 ;  «»  49  Cal.  577. 

People  V.  Ashnauer,  47  Cal.  98 ;  Peo-  ««  53  Cal.  613. 

pie  y.  Francis,  38  Cal.  183;  People  ▼.  «t  38  Cal.  183. 
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well  founded ;  or  if  he  acted  on  the  information  of  others,  he  should 
have  stated  the  nature  and  particulars  of  the  information.  In 
applications  for  continuance  4he  allegation  that  the  party  has 
used  all  the  diligence  in  his  power  is  not  sufficient.  It  should  be 
shown  to  the  court  of  what  such  diligence  consisted — whether  by 
exhausting  the  process  of  the  court  or  otherwise.'  (People  v. 
Thompson,  4  Cal.  238.)  For  the  same  reason,  if  a  party  states  (m 
information  and  belief  that  he  can  procure  the  personal  attend- 
ance of  a  witness  from  a  distant  foreign  country,  he  should  set 
forth  the  reasons  for  his  belief  and  the  nature  of  his  information, 
that  the  court  may  decide  whether  or  not  there  is  reasonable 
ground  to  believe  that  the  witness  will  attend.  If  continuances 
could  be  procured  on  such  affidavits  as  this,  the  delays  in  the  ad- 
ministration of  justice  would  soon  become  intolerable.'' 

So  in  Stewart  v.  Sutherland,"*  where  the  defendant  asked  for 
a  continuance  until  he  could  secure  certified  copies  of  certain 
papers  from  the  United  States  land  office  at  San  Francisco,  stat- 
ing that  the  register  was  dead  and  the  office  vacant,  and  that  the 
copies  required  could  not  be  obtained  until  the  appointment  of  a 
new  register,  the  court  held  that  in  the  absence  of  a  showing  as  to 
when  the  register  died,  or  why  the  defendant  had  not  procured 
the  needed  evidence  before  the  case  was  called  for  trial,  or  when  it 
could  probably  be  procured,  it  was  not  error  to  refuse  a  continu- 
ance on  the  ground  stated.    So  in  People  v.  Ah  Lee  Doon,*^  where 
the  continuance  was  asked  in  order  that  a  witness,  absent  in  China, 
might  testify  in  defendant's  behalf,  a  showing  that  omitted  such 
facta  as  would  satisfy  the  court  of  the  witness'  intention  or  ability 
to  return,  or  his  right  to  enter  the  country^  if  he  did  retuni,  was 
held  to  be  insufficient  for  the  purpose.    So  in  People  v.  Lev- 
8hon«*^*  where  the  continuance  was  asked  to  enable  a  witness  ont- 
•ide  the  state  to  appear  and  testify,  a  showing  that  defendant  was 
merely  informed  that  the  witness  would  return  to  the  state  was 
held  insufficient,  in  the  absence  of  an  additional  showing  of  the 
irnninds  for  the  belief  that  the  witness  would  return,  and  the 
•ouri'e  of  the  information.    So  in  People  v.  Sanders,*^^  where  the 
eontinuanc^  was  asked  to  enaUe  the  defendant  to  procure  the  at- 
ti^iutaui'i^  of  a  material  witness*  a  showing  that  such  materiality 
had  Iv^n  known  for  a  year,  and  diligent  search  had  been  made 


«^  ^r  v>tu  \;u  M  Fie 
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during  that  time  to^  obtain  his  presence  at  the  trial,  both  by  the 
prosecution  and  the  defense,  without  success,  and  there  was  no 
reasonable  assurance  that  further  search  would  be  more  successful, 
or  that  further  postponement  of  the  trial  would  enable  the  parties 
to  procure  the  attendance  of  the  absent  witness,  was  held  not  to 
justify  a  continuance  for  that  purpose.    And  so  in  other  cases.'^* 

5.  Avoiding  a  Continuance  by  Admitting  What  the  Witness 
Would  Swear  to  if  Present. — As  above  shown,  section  595  of  the 
code  provides  that  ''the  court  may  also  require  the  moving  party, 
where  application  is  made  on  account  of  the  absence  of  a  material 
witness,  to  state  upon  affidavit  the  evidence  which  he  expects  to 
obtain;  and  if  the  adverse  party  thereupon  admits  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as  actually  given 
on  the  trial,  or  offered  and  overruled  as  improper,  the  trial  must 
not  be  postponed."  A  substantially  similar  clause  was  in  section 
158  of  the  old  Practice  Act  from  the  time  of  its  adoption  in  1851. 
The  provision  that  the  court  may  require  the  moving  party  to 
state  upon  affidavit  the  evidence  he  expects  to  obtain  is  for  the 
pufpose  of  preventing  any  ambiguity  in  the  evidence  or  doubt  as 
to  what  it  is  admitted  the  witness  would  swear  to."  The  admis- 
sion must  be  as  broad  as  the  affidavit ;  an  admission  of  a  part  only 
of  what  it  is  stated  the  witness  would  swear  to  is  not  suffi- 
cient." But  if  the  admission  of  the  opposite  party  does  cover  all 
that  the  affidavit  shows  is  to  be  proved  by  the  testimony  of  the 
absent  witness,  it  is  sufficient;  and  in  such  case  there  remains,  of 
course,  no  need  for  a  continuance  for  the  purpose  of  securing  the 
attendance  of  the  witness  himself,  and  it  is  not  error,  under  such 
circumstances,  to  deny  the  same.^** 


»•  People  Y.  Lewie,  64  Gal.  401,  1 
Pae.  490;  People  ▼.  Wade,  118  Cal. 
672,  50  Pac.  841;  People  ▼.  Breen, 
130  Cal.  72,  62  Pac.  408.  See,  also, 
Don  T,  Stewart,  30  Colo.  320,  70  Pac. 
326;  Puree  v.  Purcell,  43  Colo.  50,  95 
Pae.  291;  MuTphy  v.  Hood,  12  Okl. 
593,  73  Pac.  261;  Shannon  t.  Consol- 
idated etc.  Co.,  24  Wash.  119,  64 
Pac.  169;  Leghorn  v.  Nydell,  39 
Wash.  17,  80  Pac.  833;  Keffer  v. 
State,  12  Wyo.  49,  73  Pac.  556. 

»  See  section  61,  subdiyision  1, 
ante, 

»  Peck  ▼.  Lovett,  41  Cal.  521; 
People  y.  Biown,  54  CaL  243. 


2»*  Lof  tua  y.  Fischer,  113  Cal.  286, 
45  Pac.  328.  See,  also,  Simpson  y. 
Simpson  (Cal.),  41  Pac.  804,  of  sim- 
ilar purport.  See,  also,  Hartford  etc. 
Co.  y.  Hammond,  41  Colo.  323,  92 
Pac.  686;  Zobel  y.  RawUngs  etc.  Co. 
(Colo.),  Ill  Pac.  843;  Baldwin  etc. 
Co.  y.  Dayis,  15  Colo.  App.  371,  62 
Pac.  1041;  Tague  y.  Caplice  Co.,  28 
Mont.  51,  72  Pac.  297;  Chandler  y. 
Colcord,  1  Okl.  260,  32  Pac.  330; 
Waldron  y.  Home  etc.  Co.,  16  Wash. 
193,  47  Pac.  425;  Benson  y.  Hamil- 
ton, 34  Wash.  201,  75  Pac.  805;  Mc- 
Neally  v.  State,  5  Wyo.  59,  36  Pac. 
824. 
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The  affidavit  is  considered  as  the  deposition  of  the  witness,  and 

is  not  entitled  to  any  more  credence  than  if  the  testimony  of  the 
witness  had  been  regularly  taken  by  deposition." 

t  62.  OontinuanM  for  Absence  of  Counsel. — The  fact  that  tae 
counsel  supposed  that  the  case  could  not  be  reached  until  a  sab- 
sequent  term,  and  therefore  did  not  attend,  is  no  ground  for  a 
continuEuice.'  Nor  is  the  absence  of  the  attorney  on  other  pro- 
fessional business  a  ground  for  a  continuance.'  But  the  absence 
of  counsel  from  some  sudden  and  unforeseen  cause  (there  being 
no  reasonable  opportunity  to  employ  other  counsel)  is  ground  for 
a  continuance.  This  waa  held  with  reference  to  criminal  causes 
in  People  v.  Logan. ^  In  that  case  a  continuance  was  moved  for 
on  the  afSdavil  of  the  junior  counsel,  to  the  effect  that  the  senior 
counsel  waa  too  ill  to  try  the  case,  and  that  he,  the  junior  counsel. 
was  not  only  too  unwell  to  try  the  case,  but  was  incompetent  to 
do  so,  being  entirely  ignorant  of  the  facts,  and  of  the  grounds  of 
defense.  The  judgment  was  reversed  for  the  denial  of  a  coDlinu- 
ance,  and  Murray.  C.  J.,  delivering  the  opinion,  said: 

"We  regard  the  absence  of  counsel  under  the  circumstances 
shown  in  the  record  as  good  cause  for  the  postponement  of  the 
trial ;  particularly  so  in  a  criminal  ease,  where  the  life  of  lb* 
party  is  in  jeopardy,  In  such  cases  the  counsel  who  has  been 
employed  is  supposed  to  have  possessed  himself  of  all  tlie  facts  of 
the  ease;  his  client,  as  a  general  rule,  has  explained  every  circuin- 


80  This  is  clear  from  the  terms  ol 
tbe  sectian.  Se«,  alao,  Blnukmaii  v. 
TallejD,  15  CbI.  63S.  Tho  avoidance 
of  a  cuntinuance  hj  adoiitUog  that 
the  witnera,  it  pweent,  would  swear 
as  claimed,  would  not  be  permissible 
ID  tbe  abseDce  of  a  statute  to  that 
effect.  People  v.  Diai,  8  Cal.  248. 
Also,  People  v.  Leyalion,  lOS  Cat.  440, 
41  Pac.  480. 

1  Lightoer  v.  Menzel,  35  Cal.  452. 
It  is  said  in  this  connection  that 
counsel  will  not  be  allowed  to  specu- 
late upon  the  probable,  ot  the  urdi- 
na^,  course  of  events,  and  then  eom- 
plaiD  because  thej  did  not  go  ae  ei- 
pecteit.  Bee  Perea  v.  Life  Ins.  Co. 
(N.  M.),  110  Pae.  559. 

»  Haioht  T.  Green,  19  Cal.  113; 
and  look  at  MulhoUaud  v.  3ejne- 
19  Cul.  fi05.  It  has  been  for 
B  time  the  practice  in  San  Fran- 


CISCO,  to  accept  the  actual  engage- 
ment  of  counsel  in  anatber  court  *• 
ground  for  a  eonti nuance.  While  in 
some  oases  uueipected  engagementi 
ought  to  be  grounds  for  a  conttnu- 
unuo,  the  practice  is  capable  of  gnat 
abuse.  For  a  lawjer  in  lar^  pnc- 
tice  Dia.j  BO  arrange  bin  enmgeineaU 
ns  to  put  off  a  case  for  a  lung  tiar. 
Sur^h  an  excuse  ought  not  to  be  ac- 
cepted more  than  once,  or,  at  moat. 
twice.  Also,  People  v.  ColUns.  Ji 
Cal.  411,  17  Pac  430;  PBo[Je  ?. 
GoUenson,  76  Cel.  328.  19  Pac  161; 
Baumberger  v.  Arff,  90  Cat  Ml. 
31  Pac.  53;  People  t.  Wama.  130 
Cal.  678,  63  Pac.  87;  Tiffin  v.  Cam- 
mings,  144  CaL  612.  T8  Pae.  S3. 

I  4  Cal.  ISS.  And.  as  to  drQ 
cases,  see  Eltzroth  r.  Rvbd,  91  CaL 
584.  27  Pac.  932;  Pearficy  t.  WU- 
ter,  131  Cal.  316,  63  Pac.  40S. 
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stance,  so  as  to  enable  him  to  unravel  the  tangled  web  of  con- 
tradictory evidence ;  to  explain  the  points  of  testimony,  or  contro- 
vert them,  as  they  are  developed ;  in  short,  to  do  all  that  may  be 
necessary  to  a  skillful  and  successful  defense.  Under  such  cir- 
cumstances, it  would  operate  not  only  a  great  hardship,  but  in 
fact  a  total  denial  of  justice  when  some  sudden  accident  or  indis- 
position, over  which  he  had  no  control,  and  in  which  he  had  no 
participation,  had  deprived  him  of  his  counsel,  to  compel  him  to 
go  to  trial  without  at  least  affording  him  sufficient  time  to  em- 
ploy other  counsel,  and  prepare  for  his  defense.  The  reason  of 
the  rale,  and  the  practical  injustice  of  any  other,  are  too  obvious 
to  every  lawyer  to  require  argument  at  the  hands  of  this  court. 
It  is  said  that  counsel  may  feign  sickness,  or  purposely  absent 
themselves  to  prevent  a  trial.  We  cannot  readily  yield  to  the  sug- 
gestion that  any  officer  of  this  court  or  member  of  the  bar  would 
resort  to  dishonest  or  dishonorable  means  to  defeat  the  ends  of 
justice.  Such  cases  will  rarely  occur;  the  power  of  the  court  over 
its  officers  will  be  found  a  sufficient  restraint  against  them,  and  if 
they  should,  the  injury  resulting  will  be  far  less  than  the  wrong 
resulting  from  an  arbitrary  enforcement  of  the  rule  contended 
for." 

In  the  case  of  Thompson  v.  Thornton,*  the  rule  above  laid  down 
was  applied  to  a  civil  case.  There  the  trial  was  in  Stockton,  the 
defendant's  counsel  residing  in  San  Francisco.  The  ground  of 
the  application  for  a  continuance  was  the  illness  of  the  counsel's 
family,  so  extreme  in  its  character  that  the  attending  physician 
forbade  him  to  leave,  saying  that  ''no  prudent  man  could  think 
of  leaving  his  family  for  any  length  of  time  in  the  condition  they 
were  in."  The  clients  received  information  of  this  by  a  tele- 
graphic dispatch  on  the  morning  of  the  trial.  They  asked  for 
time  to  enable  them  to  employ  other  counsel,  but  the  court  would 
grant  no  postponement  whatever.  The  supreme  court  reversed  the 
judgment,  saying  that  time  at  least  sufficient  to  enable  the  defend- 
ant to  procure  other  counsel  and  to  enable  such  counsel  to  prepare 
the  case  for  trial  should  have  been  granted. 

In  the  more  recent  civil  case  of  Berentz  v.  Belmont  Oil  Min. 
Co.**  it  was  held  not  an  abuse  of  discretion  to  deny  a  motion  for 
a  continuance  based  upon  the  sole  ground  that  counsel  for  the 


«  41  CaL  626. 


*•  148  Cal.  577,  113  Am.  St.  Bep. 
308,  84  Pae.  47. 
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moving  party  was  detained  by  previous  professional  engagements 
in  another  county.    The  court  said : 

''It  should  have  been  made  to  appear  that  under  the  circnm- 
stances  other  professional  advice  was  unavailable,  and  that  there 
was  a  meritorious  defense  to  the  action,  which  could  not  be  effect- 
ively presented  without  the  presence  of  the  absent  attorney." 

The  rule  to  be  extracted  from  these  cases  seems  to  be  this :  that 
where  the  counsel  is  prevented  from  attending  by  some  sudden 
and  unforeseen  cause,  the  court  should  allow  sufficient  time  for  the 
preparation  of  the  case  for  trial  by  some  other  counseL^  Con- 
tinuances for  the  absence  of  counsel,  as  for  other  causes,  is  in  the 
discretion  of  the  court,  and  the  action  of  the  court  will  be  dis- 
turbed only  for  abuse  of  discretion.' 

Inability  of  counsel,  though  present,  to  conduct  the  trial,  as  by 
reason  of  inflamed  eyes,  is  not  necessarily  ground  for  a  contina- 
ance.** 

Continuances  are  seldom  asked  ou  account  of  absence  of  the 
party  himself,  but  it  is  sometimes  done.  When  offered  as  a  ground 
for  the  motion,  it  is  entitled  to  the  same  consideration  aa  absaice 
of  counsel,  or  other  grounds,  and  is  controlled  by  the  same  role 
as  to  exercise  of  discretion  as  governs  in  all  other  cases.  In  Jaffe 
V.  Lilienthal,*  where  absence  of  the  plaintiff  was  offered  as  a 
ground  for  a  continuance,  and  it  appeared  from  affidavits  in  sup- 
port of  the  motion  that  he  was  a  nonresident,  was  confined  to  his 
bed  by  an  attack  of  acute  rheumatism^  to  which  he  was  subject, 
that  it  would  probably  be  two  months  before  he  could  attend  at 
the  trial  of  his  case,  and  that  it  was  necessary  for  him  to  be  pres- 
ent, his  attorney  not  being  informed  as  to  the  whereabouts  of  the 
witnesses,  a  denial  of  the  motion  was  held  on  appeal  to  have  been. 


4b  The  following  eases  illustrate 
the  prineiples  involved:  Tiffin  v. 
Cummings,  144  Gal.  612,  78  Pac.  23; 
Reynolds  v.  Campling,  23  Colo.  105, 
46  Pac.  639;  Hartford  etc.  Co.  v. 
Hammond,  41  Colo.  323,  92  Pac.  686 ; 
Keegan  v.  Donnelly,  11  Colo.  App.  31, 
52  Pac.  292;  Colorado  etc.  Co.  v. 
Oliver,  20  Colo.  App.  257,  78  Pac. 
308;  Rankin  v.  Caldwell,  15  Idaho, 
625,  99  Pac.  108;  York  v.  Steward, 
30  Mont.  363,  76  Pac.  755;  Luke  v. 
Coffee,  31  Nev.  165,  101  Pac.  555; 
Skagit  etc.  Co.  v.  Cole,  1  Wash.  330, 
26  Pac.  535;  Catlin  v.  Harris,  7 
Wash.  542,  35  Pac  385;  Zelinsky  v. 


Price,  8  Wash.  256,  36  Pac  28;  Van 
Horn  V.  State,  5  Wvo.  501,  40  Pac 
964. 

<  Kern  Valley  Bank  v.  Chester,  55 
Cal.  49;  Wiedekind  v.  Water  Co.,  SS 
Cal.  198,  23  Pac.  311;  People  v. 
V^ard,  105  Cal.  335,  38  Pac  945;  In 
re  ivasson's  Estate,  141  CaL  33,  74 
Pac.  436;  Lindy  t.  MeChemy,  141 
Cal.  33,  74  Pac.  436 ;  In  re  BoIUnger's 
Estate,  145  CaL  751,  79  Pac  427. 

8*  See  Hawes  v.  Clark,  84  OaL  272, 
24  Pac  116. 

•  101  Cal.  175,  35  Pac  636.  Also, 
Morehouse  v.  Morehouse,  136  CaL  332, 
68  Pac  976. 
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an  ftbnse  of  discrotion,  no  coonter-afBdavitB  having  been  filed.     The 
court  said : 

"With  all  the  care  that  can  reasonably  be  taken  hj  both  at- 
torney and  elicit,  some  matter  of  vital  importance  is  liable  to  he 
overlooked  by  them  until  the  trial  gbUs  it  to  the  recollection  of 
the  plaintifiF,  and  this  ia  especially  true  in  relation  to  matters 
purely  in  rebuttal.  It  ia  the  right  of  the  parties  to  be  present  at 
the  trial  of  their  cases.  This  right  may  be  waived,  and  should  be 
held  to  be  waived  where  the  absence  o£  the  party  is  voluntary  and 
under  circumstances  which  ought  not  to  induce  a  reasonable  man,  . 
having  a  due  regard  for  the  rights  and  interests  of  others  and  of 
the  public,  all  of  whom  are  interested  in  the  due  and  prompt  ad- 
ministration of  justice,  to  absent  himself." 

At  the  same  time,  it  is  essential  that  the  affidavit  accompany* 
ing  the  motion  for  a  continuance  for  absence  of  a  party  should 
contain  some  sort  of  a  showing  that  the  interests  of  the  party  would 
be  materially  jeopardized  by  his  absence  during  the  trial  of  the 
cause.  In  Queirolo  v.  Queirolo,'  where  no  such  showing  was  made 
and  the  motion  was  based  solely  on  illness  and  consequent  in- 
ability to  attend  the  trial,  and  it  did  not  appear  that  there  was 
even  any  denial  of  the  averments  of  the  petition,  or  any  showing 
that,  if  present,  and  testifying,  she  would  testify  contrary  to  sncb 
averments,  or  that  her  presence  was  in  any  wise  necessary  at  the 
hearing,  the  court  held  that  the  continuance  was  properly  refused. 

The  sickness  of  a  party,  preventing  his  attendance  at  the  trial, 
does  not,  tp^o  facto,  require  the  court  to  grant  a  continuance.* 

S  63.  HiiceUaneooB  Matters  in  BeUtion  to  Contfnnances — 
Temu— New  Pleadings— Filing  of  Remittittir  In  Another  Oaie, 

etc.— A  continuance  may  be  granted  on  condition  that  certain 
items  of  costs  be  paid  by  the  moving  party ;  •  and  where  a  continu- 


'  129  Cal.  686,  62  Pac  815. 

'  Ljneh  v.  Sapcrior  Court,  150 
Cal.  1£3,  8S  Phc.  708.  But  lee  cues 
eit«d  in  oote  6,  above.  See  tlie  fol- 
lowing;  eases  in  which  sickaeBB  was 
nude  tbe  basis  for  the  request:  Har- 
Toe  y.  Lambie,  132  Cal.  133,  64  Pan. 
88;  Light  V.  Richardson  (Cal.),  31 
Par.  1123;  Rubens  v.  Mead  (Cal.), 
53  Pat  432;  GaiDslej  t.  Qaiualey 
(C»l.),  44  Pac  456;  Elliott  v.  Eield, 
21  Colo.  378,  41  Pac.  604;  Haroill  t. 
Hall,  4  Colo.  App.  290,  33  Pac.  WT; 


McMahan  r.  Norick,  12  Okl.  125,  69 
Pac.  1047 ;  and  see  generally,  upon 
the  subject  of  the  abaeuce  of  parties 
as  a  ground  for  the  motion  of  con- 
tinuance, and  a  baaii  for  the  eier- 
cise  of  discretion,  McCouuell  t.  Fox, 
2  Cal.  App.  329,  83  Pac.  259 ;  Miller 
V.  Brown,  18  Idaho,  200,  109  Pac. 
13B;  Robertson  v.  Woolley,  6  Wash. 
156,  32  Pac.  1060;  Portland  t.  Ladd, 
47  Wash.  88,  91  Pac.  573. 

1  See  section  1029,  California  Code 
of  Civil  Procedure-    And  se*  Eltiiotli 
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ance  is  so  granted,  its  acceptance  is  in  effect  an  agreement  to  pa; 
the  same,  and  having  accepted  the  postponement  the  party  can 
not  be  heard  to  say  that  the  imposition  of  any  item  of  costs  was 
beyond  the  power  or  discretion  of  the  court.'  When  such  a  con- 
dition is  attached  to  the  granting  of  a  continuance,  it  is  not  erroi 
to  proceed  with  the  trial  upon  the  refusal  of  the  moving  party  U 
pay  the  costs  or  abide  by  the  conditions  thus  imposed,' 

New  Pleadings  and  Issues. — Continuances  are  sometimes  asked 
for  the  purpose  of  filing  new  pleadings  and  making  new  issues,  and 
procuring  evidence  in  support  thereof.*  This  not  infrequentlj 
happens  where  amendments  are  allowed  the  adverse  party  at  th* 
beginning  of  the  trial,  or  at  such  a  time  that  the  moving  party  it 
otherwise  at  a  disadvantage." 

Filing  of  Kemittiiur  in  Another  Case. — It  sometimes  happens 
that  a  party  to  an  action  asks  for  a  continuance  to  enable  him  to 
introduce  as  evidence  a  judgment  in  another  pending  action.  Such 
a  request  is  addressed  to  the  disereticn  of  the  court,  If  the  ac- 
tion is  pending  on  appeal,  the  application  should  be  for  a  continu- 
ance to  a  day  subsequent  to  the  filing  of  the  remittitur  m  the  other 
case.  In  Chamberlain  v,  Loewenthal  *  the  refusal  of  the  trial  court 
to  grant  the  continuance  was  sustained,  it  appearing  that  the  ad- 
verse party  had  expressed  a  willingness  to  allow  the  judgment  t" 
be  introduced  as  evidence  notwithstanding  the  appeal ;  from  which 
it  did  not  appear  that  the  appellant  (moving  party)  had  been  pre- 
cluded from  introducing  any  evidence  upon  the  issue  as  a  resiili 
of  the  refiisal  of  the  continuance;  besides  the  character  of  the 
evidence  and  its  materiality  was  not  made  to  appear  in  the  record 

Continuance  to  Await  Detenntnation  of  Other  Actions  in  Wkick 
ike  Same  or  Dependent  hiuea  are  Involved. — In  Macomber  v. 
Bigelow  •  it  was  held  to  he  the  duty  of  the  trial  court  to  continue 
the  trial  of  an  action  between  the  parties  to  a  void  building  cod- 


V.  Hyan,  Bl  Cal.  584,  27  Pac.  932 ;  Pom- 
eroy  v.  Beil,  118  Cal,  635.  50  Pae, 
683;  Baflhore  v,  Superior  Court.  152 
Cal.  1,  91  Pac.  801.  And  gee  Ware- 
hime  v.  8<hweit»er,  51  Wash.  399, 
98  Pac.  747. 

*  Ba»hiire  v.  Superior  Court,  152 
Cal.  1.  Bl   Pae.   801. 

s  Eltiroth  V.  Ryan,  91  Cal.  584,  27 
Pac.  932;  Pomeroj'  v.  Bell,  118  CaL 
63C,  eo  Pae.  6S3. 


*  See  Schulti  y.  McLean,  109  C»L 
437,  4a  Pac  557. 

••  See,  in  illualration.  Polk  t.  Cof- 
fin, 9  Cal.  56;  Ellen  v.  Lenison,  SS 
Cal.  253,  £6  Pac.  109;  Marr  t. 
Rhodes,  131  Cal.  267.  63  Pac.  364. 

'  138  Cal.  47.  70  Pac  932. 

•  123  CaL  532,  00  Fkc  449. 
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tract,  where  it  was  shown  that  other  actions  were  pending  for  the 
foreclosure  of  liens  in  favor  of  subcontractors  with  respect  to  the 
same  transaction.  So,  in  an  action  to  recover  lands  claimed  under 
United  States  patent  alleged  to  have  been  fraudulently  obtained, 
a  continuance  for  a  reasonable  time  is  proper  to  await  the  deter- 
mination of  a  suit  to  set  aside  the  patent  on  the  ground  of  f  raud.^ 
Of  a  similar  nature  is  a  case  where  a  continuance  is  asked  in  a 
subsequent  action  for  the  same  cause,  where  the  prior  action  is 
pending  after  judgment,  and  has  not  become  final.  The  continu- 
ance should  be  granted,  unless  the  action  itself  is  dismissed.^ 

MisceUaneatis, — The  mistaken  advice  of  counsel  as  to  the  time 
the  case  would  be  called  for  trial  is  not  ground  for  continu- 
ance.* Effect  of  agreeing  to  set  case  for  triaL*  Continuance 
under  peculiar  circumstances  as  to  time  and  place  of  trial.^^  The 
party  obtaining  a  continuance  may  be  required  to  consent  that  the 
testimony  of  his  adversary's  witnesses  shall  be  taken  by  deposi- 
tion.^^ Upon  the  motion  for  new  trial  on  the  groimd  of  the  denial 
of  a  motion  for  a  continuance  for  absence  of  witnesses,  the  affi- 
davits of  the  witnesses  should,  if  possible,  be  produced.^'  A  party 
must  make  his  motion  for  a  continuance  promptly.  He  is  not 
allowed  to  wait  until  he  sees  how  the  case  is  going  before  he  makes 
his  motion.^' 

Where  a  defendant  is  already  repres^ited  by  counsel,  it  is 
wholly  discretionary  as  to  whether  a  continuance  will  be  granted 
to  enable  him  to  secure  additional  counsel.^*  As  to  a  continuance 
for  want  of  time  to  prepare  for  a  defense.^'  The  exercise  of  dis- 
cretion applies  to  short  postponements  or  adjournments.^*    As  to 


te  Bose  Y.  Superior  Court,  65  GaL 
570,  4  Pac.  577. 

7  Brown  y.  Campbell,  110  Cal.  644, 
43  Pac.  12. 

8  Musgrove  v.  Perkins,  9  Cal.  211; 
Lightner  ▼.  Menzel,  35  Cal.  452. 

9  Meagher    t.    Oagliardo,    35    CaL 

602. 

10.  Boas  V.  AuBtill,  2  CaL  183. 

11  Seetion  506,  Code  of  Civil  Pro- 
cedure of  California.  And  see  Thomas 
V.  Black,  84  Cal.  221,  23  Pac.  1037. 

"  Pilot  Rock  Creek  Co.  ▼.  Chap- 
man, 11  Cal.  161 ;  People  v.  De  Lacey, 
28  Cal.  589;  People  ▼.  Jocelyn,  29 
CaL  562. 


IS  McLear  ▼.  Hapgood,  85  CaL 
555,  24  Pac.  788.  Also,  Ferrer  v. 
Home  etc.  Co.,  47  CaL  416. 

1*  People  V.  Putnam,  129  Cal.  258, 
61  Pac.  961. 

i»  People  V.  Ward,  105  CaL  335,  38 
Pac.  945.  And  see  Dusy  v.  Prudom, 
95  CaL  646,  30  Pac.  798.  See  Peo- 
ple V.  Winthrop,  118  Cal.  85,  50  Pac. 
390,  where  continuance  was  asked  and 
denied,  and  abuse  of  discretion  claimed 
because  defendant  was  forced  to  go 
to  trial  "with  unseemly  haste." 

i«  People  V.  Shaw,  111  CaL  171, 
43  Pac.  593.  And  see  Schultz  v. 
McLean,  109  CaL  437,  42  Pac.  557, 
where  the  action  of  the  court  in  lim- 
iting continuance  to  twenty-four 
hours  was  sustained* 
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want  of  good  faith."  Objections  to  granting  or  refusing  contiD- 
uances  may  be  waived." 

Where  material  evidence,  Bneh  as  a  letter,  has  heen  in  the  pos- 
session of  a  party,  its  absence,  by  reason  of  having  been  initd- 
vertently  mislaid,  is  not  ground  for  a  continuanee." 

The  rule  as  to  probable  difference  of  result  has  been  held  to 
apply  to  the  subject  of  continuances,  where  the  ground  of  th* 
motion  is  a  want  of  material  evidence,  in  the  same  way  as  to  newly 
discovered  evidence." 


1'  People  V,  Mortimer,  46  Cal.  114; 
Barnes  v.  Barnes,  95  Cal.  178.  30 
Pbc.  29S,  16  L.  H.  A.  660;  People  v, 
LejBlion,  108  Cftl.  440,  41  Pac.  480. 

18  For  infltances  an<!  groundB  of 
I   Myers   t.   UcDonaltl,   SS 


Cal.  1S2,  8  P&c.  809;   Scbnlti  v.  Ib- 
Lenn,  109  Cal.  437.  42  Pac.  557. 
i»  Kohland   t.    Sedgwick,    17  CU. 
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CHAPTER  X. 

GROUNDS  OP  THE  MOTION— MISCONDUCT  OP  THE  JUET. 

f  6i.    The  (Utnt« — Seop«  of  sabjeet, 

}  65.    BUeping  during  ths  trikL 

f  M.    Jniy  on  ratiring  murt  not  t&ka  doenments  not  permitted  bj  the  eonrt. 

{  67.    Jbij  moat  not  reeeiTe  bdj  infonn&tioii  About  the  cue  other  than  that 

fnmuhed  upon  the  trial  in  open  court. 
i  68.    ComniDiiieationi  with  third  penoni  during  trial,  and  any  eonunonieatiou 

whatever  while  delibeiating,  not  allowable, 
i  69.    Beparatioa  of  jurj. 
i  TO.    Jaron  drinking  liquor. 
S  TL    Tercet  mnat  be  the  reenlt  of  mutual  eopsnltatioa  and  deliberation,  and 

not  of  ehaaee. 
t  72.    IKscloiiire  of  verdiet. 
i  73.    AJBdavita  of  joron  not  admluible  to  Impeach  their  Verdict,  ezoept  wheia 

arrired  at  b;  reeort  to  ehanee. 
I  74.    Affidavits  of  juiora  are  admissible  to  anstain  their  verdie^ 
i  74a.  UiaceU&neoiu. 

S  64.  The  Statntfr— Scope  of  the  Sabjeet.— Tlie  second  snbdi- 
Tidon  of  the  section  specifying^  the  grounds  of  the  motion'  ia  as 
follows : 

"Miscondnct  of  the  jury;  and  whenever  any  one  or  more  of 
the  jurors  have  been  induced  to  assent  to  any  general  or  special 
verdict,  or  to  a  finding  on  any  question  submitted  to  them  by  the 
court,  by  a  resort  to  the  determination  of  chance,  sacb  misconduct 
may  be  proved  by  the  affidavit  of  any  one  of  the  jurors." 

A  substantially  similar  provision  has  been  in  the  statute  since 
1862.  Before  that  the  second  subdivision  was  "miscondact  of 
the  jury.'"  The  clause  as  to  the  affidavit  of  the  jifrors  was  added 
by  the  amendment  of  1862.* 

Afi  already  stated,*  it  is  impossible  to  distinguish,  upon  any 
intelligible  principle,  cases  of  "misconduct  of  the  jury"  from  cases 
it  "irregularity  of  the  jury."  For  convenience  the  latter  term 
hss  been  limited  to  occurrences  in  the  formation  of  the  jury,  and 
the  former  term  will  be  considered  to  include  improper  occurrences 
after  the  jury  has  been  accepted  and  sworn.     This  is  merely  for 


>  Settion  657,  California  Code  of 
OiTil  FroMdnre.  See  section  23,  ante, 
u  to  concspoDding  pronsiona  of  other 


>  See  Laws  of  1891,  p.  81,  see.  103 
(California). 

>  See  Idws  of  1S62,  p.  38   (Call- 

*  See  section  12,  antf. 
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convenience  of  arran£;eraent.  Improper  conduct  oE  the  jury  after 
the  commencement  of  the  trial  could  in  all  probability  be  presented 
under  either  subdivision;  the  prudent  practitioner  will  apply  for 
relief  under  both  subdivisions.  Nothing  will  be  attempted  in  this 
chapter  beyond  givinff  some  of  the  leading  rules  in  relation  to 
"misconduct"  of  the  jury. 

The  rule  stated  with  reference  to  irregidarities,  viz.,  that  if  the 
occurrence  be  such  that  it  may  have  prevented  a  fair  trial,  the 
verdict  mast  be  set  aside,  unless  the  prevailing  partj-  can  show 
that  as  a  matter  of  fact  it  bad  no  such  effect,'  applies  to  cases  of 
"misconduct." 

A  distinction  has  sometimes  been  referred  to  between  "inten- 
tional misconduct  of  the  jury"  and  misconduct  of  some  other  kind.' 
Such  a  distinction  might  properly  be  drawn  in  reference  to  cer- 
tain kinds  of  misconduct,  where  the  intention  of  a  jurcr  is  of  the 
essence  of  the  misconduct,  as  in  improper  communications,  or  un- 
authorized  separation  involving  prejudice;  or,  it  might  properly 
enter  into  a  question  of  punishment  of  the  juror  himself,  as  for 
contempt ;  but  it  is  not  easy  to  understand  why  the  question  of 
intent  should  enter  into  a  case  of  misconduct  resulting  in  prejudice 
to  the  losing  party,  where  the  result  would  have  been  the  same 
whether  accompanied  by  intention  or  inadvertence,  .if  such  a  case 
were  possible.  In  practice,  it  is  perhaps  not  far  away  from  the 
absolute  truth  to  say  that  all  misconduct  of  a  prejudicial  char- 
acter is  essentially  intentional  misconduct.  But  the  cases  are  few 
and  not  very  clear. 


I  65.    Sleeping  During  the  Trial. — It  can  scarcely  ever  oceor 

that  a  new  trial  ought  to  be  granted  for  the  sleeping  of  jurore  dur- 
ing the  trial.  For  such  thing  could  hardly  happen,  except  for  a 
short  time,  without  its  being  noticed  by  the  parties;  and  if  the  los- 
ing party  knew  of  the  occurrence  and  omitted  to  call  attention  to  it, 
he  would  not  be  allowed  to  make  it  a  ground  for  new  trial.'  The 
point  was  made  in  several  cases,  but  was  not  considered  worthy  of 
consideration,'     In  the  case  of  Hogshead  v.  State,'  a  new  trial  wm 

■  See  section  SO,  ■nbdiviiinn  2,  ante. 

•  Onynor  t.  ClementB,  16  Colo.  809, 
26  Pac.  324.  And  see  Shannon  t.  T&- 
41  Wash.  220,  83  Poc.  186, 
where  nonaltention,  not  willful  in 
chnractor,  was  held  not  to  be  ground 
for  a  new  trial. 


>  See  section  27,  ante. 

«  Pelhani  t.  Page.  6  Ark,  535;  : 
ter  r.  People,  S  lU.  368;  Cogswi 
Swte,  49  Ga.  103. 

•  e  Hutnpb.  G9. 
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granted  on  account  of  the  mental  condition  of  one  of  the  jurors. 
The  habits  of  the  juror  were  such  as  frequently  to  bring  on  delirium 
tremens.  During  the  trial  he  seemed  to  be  in  a  state  of  dull  and 
stupid  abstraction,  and  while  the  jury  were  in  charge  of  the  offi- 
cer he  was  threatened  with  a  spasm,  and  was  on  the  verge  of  an 
attack  of  delirium  tremens.  The  physician  who  usually  attended 
him  on  such  occasions,  on  being. sent  for,  found  his  patient  in  such 
a  condition  as  enabled  him  to  testify  that  he  could  not  have  been 
in  a  condition  to  have  possessed  himself  of  the  facts  of  the  case  so 
as  to  perform  the  duties  of  a  juror  in  a  rational  manner.  The 
verdict  was  set  aside  ''upon  the  ground  that  it  is  probable  that 
during  the  investigation  of  the  cause  in  court,  and  the  delibera- 
tions of  the  jury  upon  their  verdict,  the  juror  in  question  was  not 
in  a  state  of  mental  and  bodily  health  enabling  him  to  perform 
his  duties  intelligently,"  and  that  the  fact  was  unknown  to  court 
and  counsel  during  the  trial. 

This  case,  however,  is  different  from  sleep.  The  juror  was  more 
or  less  permanently  incapacitated  by  disease,  the  result  of  which 
was  not  so  apparent  as  the  result  of  sleep  would  have  been.  No 
case  has  been  found  where  a  new  trial  was  granted  because  a 
juror  slept  during  the  trial. 


•  I 


§  66.  The  Jury  must  not  Take  With  Them  on  Retiring  Other 
Documents  Than  Those  Permitted  by  the  Court.— In  California 
the  documents  which  the  jury  may  take  with  them  on  retiring  are 
specified  in  section  612  of  the  Code  of  Civil  Procedure,  which  is 
as  follows: 

"Sec.  612.  Upon  retiring  for  deliberation  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evidence  in  the 
cause,  except  depositions  or  copies  of  such  papers  as  ought  not  in 
the  opinion  of  the  court  to  be  taken  from  the  person  having  them 
in  possession ;  and  they  may  also  take  with  them  notes  of  the  tes- 
timony or  other  proceedings  on  the  trial  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  any  other  person.*'  * 


^  See  section  191,  Mills'  Annotated 
Code  of  Colorado,  whieh  is  practicallj' 
the  same  as  the  California  provision, 
with  the  addition,  after  the  word 
"depositions,"  of  the  phrase,  "accounts 
and  accoont  books."  Also,  section 
4388,  Revised  Codes  of  Idaho,  and  sec- 
tion 6749,  Revised  Codes  of  Montana 
(seetion  1083,   Code  of  Civil  Proce- 


dure), which  are  identical  with  the 
California  section.  Also  section  3264, 
Cutting's  Compiled  Laws  of  Nevada 
(section  169,  avil  Practice),  which  is 
the  same  as  the  California  Penal  Code 
section.     See  note  la,  below. 

Section  .3002,    Compiled    Laws    of 
New   Mexico,  is   as   follows:  "When 
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This  section  is  substantially  the  same  as  secetion  167  of  the  old 
Practice  Act,  which  stood  unchanged  from  the  time  of  its  adoption 
in  1851.^*  The  section  permits  the  jury  to  take  with  them  on 
retiring  all  papers  introduced  in,  evidence  (except  depositions), 
copies  being  substituted  for  originals,  if  in  the  opinion  of  the  court 
the  originals  ought  not  to  be  taken  from  the  custody  of  the  party 
to  whom  they  belong.  The  reason  why  depositions  are  not  per- 
mitted to  be  taken  is  supposed  to  be  to  prevent  undue  weight  being 
given  to  any  part  of  the  testimony.  The  mass  of  testimouy  is 
usually  oral,  and  it  would,  as  a  matter  of  course,  be  impracticable 
to  have  it  written  out  and  given  to  the  jury;  and  if  they  were 
allowed  to  have  portions  of  the  testimony  in  the  form  of  depositions, 
such  portions  by  being  read  in  the  jury-room,  and  so  kept  fresh 
in  the  minds  of  the  jury,  might  acquire  an  undue  prominence. 

This  provision  does  not  lay  a  direct  command  upon  the  jury  to 
take  with  them  upon  retirement  the  papers  designated ;  nor  does  it 
either  direct  or  empower  the  court  to  require  them  to  do  so.  It  is 
permissive  only.  The  discretion  of  the  jury  is  in  entire  control, 
except  as  to  those  ** papers,"*  and  ** public  records  and  private 
documents,"*  which  are  left  to  the  discretion  of  the  court  to  say 
whether  the  originals  or  copies  shall  be  taken.    In  every  case  the 


the  jurj  retires  to  consider  its  verdict 
it  shaU  be  allowed  to  take  the  plead- 
ings in  the  cause,  the  instructions  of 
the  court,  and  any  instruments  of 
writing  admitted  as  evidence,  except 
depositions." 

Section  7025,  Revised  Codes  of 
North  Dakota,  is  practically  the  same 
as  the  California  section.  Section 
143,  Lord's  Oregon  Laws,  and  section 
351,  Bern.  &  Bal.  Code  (section  5004, 
Bal.  Code),  of  Washington,  are  also 
substantially  the  same,  with  the  addi- 
tion of  "pleadings." 

The  rule  as  to  pleadings  in  North 
and  South  Dakota  is  that  the  jury 
will  not  be  allowed  to  take  them  to 
the  jury-room.  See  Harding  v.  Ins. 
Co.,  10  S.  D.  64,  71  N.  W.  755;  Mt. 
Terry  etc.  Co.  v.  White,  10  S.  D.  620, 
74  N.  W.  1060. 

In  Oregon,  it  has  been  held  that  it 
was  bad  practice  to  allow  the  jury  to 
take  with  them  the  written  e^<irge. 
Bee  Smith  v.  Lownsdale,  6  Or.  79. 

^  See  Laws  of  1851,  p.  77. 


With  respect  to  trials  in  erimissl 
eases  the  provision  of  the  Penal  Code 
of  California  is  as  follows: 

"Sec.  1137.  Upon  retiring  for  de- 
liberation, the  jury  may  take  with 
them  all  papers  (except  depositioia) 
which  have  been  received  as  evidenee 
in  the  cause,  or  copies  of  such  pub- 
lic records  or  private  documents  gives 
in  evidence  as  ought  not,  in  the  opin- 
ion of  the  court,  to  be  taken  from 
the  person  having  them  in  possessioiL 
They  may  also  take  with  them  th« 
written  instructions  given,  and  notcB 
of  the  testimony  or  other  proceeding 
on  the  trial,  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  anj 
other  person." 

The  provisions  of  the  two  sections 
are  practically  identical  except  that 
in  criminal  trials  the  jury  may  take 
the  written  instructions  given  in  the 
cause. 

2  See  section  612,  Code  of  Gvil 
Procedure  of  California. 

s  See  section  1137,  Penal  Gods  of 
California. 
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initiative  is  with  the  jury,  op  some  member  thereof,  and  neither 
the  court,  nor  a  litigant,  can  insist  that  any  paper,  whether  in  evi- 
dence or  not,  shall  be  taken  upon  retirement.*  Nor  can  either  the 
court  or  a  party  to  the  action  interpose  to  prevent  the  jury  or  a 
member  thereof  from  taking  any  paper  in  evidence  which  msy  be 
desired  for  use  while  deliberating  upon  the  verdict,  unless  the  paper 
is  within  the  express  exception  above  referred  to,  and  even  then, 
only  the  original  can  be  wholly  withheld,  and  a  copy  must  be  fur- 
nished, if  desired.* 

Whether,  if  a  deposition  which  had  been  introduced  in  evidence, 
or  notes  of  the  evidence  made  by  a  person  other  than  a  juror, 
should  be  taken  to  the  jury-room,  a  new  trial  would  have  to  be 
granted,  baa  not  been  decided  in  this  state.  The  court  would,  in 
sach  ease,  have  to  apply  the  general  rule,  viz.,  that  if  it  ooulil  be 
Been  from  the  record  that  no  injury  was  done,  the  verdict  would 
not  be  disturbed ;  but  that  if  it  b  donbtfnl  whether  injury  was 
done  or  not,  a  new  trial  must  be  granted.*  What  the  result  of 
the  application  of  this  rule  would  be  must  depend  in  great  monsure 
apon  the  circumstances  of  each  case.  If  notes  of  the  eyidcnce, 
made  by  a  person  other  than  a  juror,  should  be  taken  by  the  jury 
upon  retiring,  and  they  should  turn  out  to  be  grossly  incorrcot,  a 
new  trial  would  probably  have  to  be  granted,  unless  the  presump- 
tion of  injury  should  be  rebutted.     But  whether  a  presuiiii)tion 


•  In  Peoplo  T.  Cochran,  61  Cal.  648, 
Uh  coart,  in  the  amcuriing  opinion 
of  MeKingtiy,  J.,  eleailj  luataina  the 
poiition  taken  in  the  text: 

"Section  1137  of  the  California 
Penal  Code  permit*  the  iurj,  on  retir- 
ing, to  take  with  them  'all  papen  which 
have  been  reeeiTed  b«  evidence  in  tha 
eaM,'  and  'the  written  inetructiona 
giveo.'  A  diagram — not  claimed  or 
parported  to  be  an  acenrate  represeDta- 
lion — used  onlj  to  illastrate  the  teeti- 
mon;  of  a  witness,  is  not  'received  in 
(vidence'  within  the  meaning  of  the 
»«;tion.  But  even  with  respect  to  pa- 
peri  iotrodueed  in  evidence,  and  to 
written  instructions,  their  contents 
are  njoallj  made  known  to  the  jury 
before  their  retirement.  In  aid  of 
tbeir  recollection  of  the  contenta  of 
a  paper  given  in  evidence,  or  of  an 
iaitmction  given,  the  jury  may  ask 
for  the  paper  or  instmetion;  but,  if 
they  believe  themselves  aiiffieiently  ec- 
qnaintad  with  Um  eonteuta,  they  may 


decline  to  take  the  paper  or  in^lr 
tion  with  them.  It  is  not  the  iibsul 
right  of  the  prosecution  or  defoTiac 
have  the  papers  or  iuatructiotiFi  fj 
to  the  jury,  unlesa  the  jury  deriiii 
it," 

»  For  instances  of  papers  wit! 
and  viithout  designation  of  eta!ii 
Clark  T.  Pheaix  Ins.  Co^  36  Cal.  li 
People  V.  Cochran,  61  Cal.  S4g,  as 
a  diagram  not  in  evidence;  Pi'n 
T.  ThorDton,  74  Cal.  485,  16  Fa<^.  2 
as  to  what  constitutes  taking  n 
them  by  the  jury;  Coekrill  v.  li; 
7B  Cal.  1B2,  18  Pac.  318,  :i-= 
whether  certain  promissory  note?  ii 
attached  to  depositions  so  as  ti>  <.< 
stitute  their  taking  by  the  jury  irr. 
Mcl*an  V.  Crow,  88  CaJ.  6*i,  2f.  [' 
596,  as  to  pleadings;  Powley  r.  S'a 
sen,  146  Cal.  471,  80  Pac.  722,  •■■.,:■. 
Caator  v.  Bemsteia,  2  Cal.  App.  7 
81  Pac.  244,  generally. 

■  See  Mction  26,  subdivision  2,  an 
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of  injury  would  arise  from  the  taking  of  correct  notes  made  by  a 
person  other  than  a  juror,  or  from  the  taking  of  a  deposition  which 
had  been  introduced  in  evidence/  admits  of  more  question.  How- 
ever this  may  be,  it  is  certain  that  the  pr^umption  of  injury, 
arising  from  the  taking  of  an  unauthorized  document,  may  be 
rebutted  by  showing  that  the  document  was  not  read  or  referred 
to  by  any  of  the  jurors.*  Counsel  should  exercise  some  degree 
of  care  in  seeing  that  none  but  proper  papers  are  taken  by  the  jniy 
when  they  retire.* 

The  effect  of  taking  on  retirement,  or  afterward  procuring,  docu- 
ments not  in  evidence  is  considered  in  the  next  section.  The  dis- 
tinction between  the  two  classes  of  documents  is  dear.*® 


ii  If 


■i 

I 
I 
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T  VThere  a  jury  sent  for  a  deposi- 
tion which  had  been  read  in  evidence 
in  order  to  refresh  their  minds  on  a 
point  concerning  which  there  was  no 
controversy,  it  was  held  (reversing  the 
decision  of  the  court  below)  that  the 
verdict  should  not  be  set  aside.  An- 
drews V.  Tinsley,  19  Ga.  303. 

s  Hackley  v.  Hastie,  3  Johns.  252; 
Hix  V.  Drury,  5  Pick.  296. 

9  Maynard  v.  Pellows,  43  N.  H. 
255;  but  see  Flanders  t.  Davis,  19 
N.  H.  139.  Any  attempt  by  the 
party  to  get  improper  papers  to  the 
jury,  or  to  suppress  proper  papers, 
would  be  an  irregularity  of  the  ad- 
verse party.  As  to  irregularities  of 
the  adverse  party,  see  chapter  6.  As 
to  attempts  to  suppress  proper  papers, 
see  Hastings  v.  McKinley,  2  E.  D. 
Smith  (N.  Y.),  45. 

10  In  People  v.  Thornton,  74  Cal. 
482,  16  Pac.  244,  it  seems  to  have 
been  held  that  only  those  portions  of 
a  document  actually  read  to  the  jury 
could  be  regarded  as  being  in  evi- 
dence, even  though  the  document  was 
by  consent  considered  read  as  a 
whole.  The  deliberations  of  the  jury 
seem  to  have  taken  place  in  the  court- 
room. While  deliberating  one  of  the 
jurors  picked  up  a  pamphlet  which 
had  been  admitted  in  evidence,  "and 
by  consent  considered  read  in  evi- 
dence," although  only  portions  had 
been  read,  and  those  portions  appar- 
ently by  counsel  in  argument  only, 
and  read  portions  to  the  other  jurors. 
This  was  held  to  be  receiving  evi- 
dence out  of  court.     The  court  said: 

"The  pamphlet  was  received  in  evl- 
dence  as  a  whole,  whUe  parts  of  it 


only  were  read  in  the  presence  of  the 
jury  before  they  retired.  If  the  por- 
tions read  in  the  presence  of  the  joiy 
after  they  had  retired  were  not  read 
in  their  presence  before  they  retired, 
we  think  they  may  have  received  evi- 
dence out  of  court,  as  the  paragraph 
upon  which  the  charge  of  hbd  is 
iMised  i$  one  of  the  mildest  of  aa  ta- 
numerahle  nuniber  of  libeU  oontaiHed 
in  the  pamphlet.  No  part  of  it  eonid 
he  read  without  reading  a  libii  of  a 
very  damuging  eharaeter.  The  pro- 
priety of  permitting  the  jury  on  re- 
tiring for  deliberation  to  take  inth 
them  said  pamphlet  was  not  consid- 
ered by  the  court  or  counsel.  The 
jury  did  not  take  it  uHth  them.  They 
found  it  after  they  had  retired.  By 
listening  to  the  reading  of  it,  we 
think  they  must  have  received  evi- 
dence out  of  court,  which  on  retiriog 
for  deliberation  they  did  not  take 
with  them."  (Italics  ours. — Eds.) 
For  this  a  new  trial  was  granted. 

In  a  concurring  opinion^  Patersoa, 
J.,  said: 

"There  is  ngnifieanee  in  the  words 
'upon  retiring  for  deliberation,'  and  a 
substantial  observance  of  the  provi- 
sion will  subserve  a  wise  and  just 
purpose.  The  court  and  the  attor- 
neys should  know  what  papers  are 
taken  by  the  jury.  The  defendant 
certainly  has  a  right  to  know  what 
documents  the  jury  desire  to  take 
with  them — or  which  they  call  for 
during  their  deliberation — ^in  order 
that  he  may  submit  to  them  for  their 
consideration  any  other  papers  whieh 
may  tend  to  explain  the  contents  of 
the  papers  asked  f  on* 
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§  67.  The  Jury  most  not  Receive  Any  Information  About  the 
Case  Other  Than  That  Furnished  npon  the  Trial  in  Open  Oonrt.^ — 

The  theory  of  jury  trials  is,  that  all  the  information  about  the 
case  must  be  famished  to  the  jury  in  open  court,  where  the  judge 
can  separate  the  legal  from  the  illegal  evidence,  and  instruct 
them  as  to  the  law  of  the  case,  and  where  the  parties  can  counteract 
the  effect  of  any  particular  evidence  by  producing  such  other 
evidence  as  they  may  have.  If  the  jurors  were  permitted  to  inves- 
tigate the  case  outside  of  the  courtroom,  there  would  be  great 
danger  of  their  getting  a  one-sided  and  illegal  view  of  the  case. 
Accordingly,  the  great  preponderance  of  authority  is  to  the  eflfect 
that  if  such  investigations  have  taken  place  a  new  trial  must  be 
granted,  unless  it  is  shown  affirmatively  that  they  did  not  affect  the 
result.^*  Information  concerning  the  case  may  be  conveyed  to  the 
jury  either  by  oral  communication  or  by  documents  relating  either 
to  the  facts  or  to  the  law  of  the  case.    These  modes  of  unlawful  ' 

communication  will  be  considered  separately. 

1.  Oral  Communications  as  to  the  Case. — The  reception  by  the 
jury  of  evidence  concerning  the  .case  otherwise  than  in  open  court 
is  so  palpable  a  case  of  misconduct  as  to  require  but  little  authority 
to  show  its  impropriety.  There  are  many  cases  upon  the  subject. 
Thus  where  after  the  case  had  been  submitted  one  of  the  jurors 
asked  a  witness  whether  he  had  not  made  a  certain  statement,  and 
the  witness  answered  that  he  had,  the  verdict  was  set  aside.*  So 
where  the  jury  sent  for  a  witness  who  had  testified  on  the  trial 
and  examined  him,  a  new  trial  was  granted,  although  he  was  the 
witness  of  the  losing  party,  for  the  jury  may  not  have  confined 
themselves  to  legal  testimony.'  So  where  in  an  action  against  a 
town  for  damages  for  a  fall  from  a  wagon,  alleged  to  have  been 
caused  by  an  obstruction  in  a  road,  one  of  the  jurors  went  to  the 
place  of  the  accident  and  conversed  with  inhabitants  of  the  town 
in  relation  to  the  accident,  who  told  him  that  the  road  was  wide 
enough  and  passable  for  anybody,  and  showed  him  where  the  ob- 
struction was  at  the  time  of  the  accident,  and  measured  the  place, 
and  the  juror  communicated  the  information  th»s*  received  to  one 
of  his  fellows,  the  verdict  was  set  aside.^ 

1  Subdiviaion    2    of    section    1181,  2  Vanmeter  v.  KitzxnUler,  5  W.  Va. 

Penal  Code  of  California.  380. 

i»  See  Bodgers  v.  C.  P.  Ed.  Co.,  67  »  Luttrell  v.  Marysville  etc.  B.  B. 

•   Cal,  607,  8  Pac.   377;   and  compare  Co.,  18  B.  Mon.  (Ky.)  291. 

Earrison  y.  Sutter  St.  By.  Co.,  116  «  Bowler    t.    Washington,    62    Me. 

CaL  156,  47  Pac  1019.  302. 
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Oral  oommtmications,  to  come  within  the  rale  nnder  considera- 
tion, must  be  such  as  relate  to  the  case  ;^  and  if  this  requirement 
be  satisfied,  the  giving  of  information  by  one  juror  to  his  fellows 
is  within  the  rule."  It  is  not  only  misconduct  for  a  juror  to  give 
information  about  the  case  to  his  fellows,  but  it  has  been  said  to  be 
an  impropriety  for  members  of  the  jury  to  discuss  the  merits 
of  a  case  before  its  submission  to  them.*^  If  it  appears  that  the 
result  has  been  materially  affected  by  the  giving  of  information 
iQ  this  manner,  whether  before  or  after  submission,  a  new  trial 
must  be  granted.  Thus  where  one  of  defendant's  witnesses  had 
several  conversations  with  a  juror  concerning  the  case,  and  the 
juror  stated  to  his  fellows,  as  facts  within  his  own  knowledge,  some 
matters  relating  to  the  case,  a  verdict  in  *f avor  of  the  defendant 
was  set  aside,  principally  on  the  ground  of  the  statements  of  the 
juror.*  So  where  a  juror  stated  in  the  jury-room  that  one  of  the 
witnesses  for  the  prosecution,  whose  credibility  had  been  attacked. 
had  made  the  same  statements  to  the  grand  jury  as  he  made  on  the 
trial,  a  verdict  against  the  prisoner  was  set  aside.*^ 

But  if  it  can  be  seen  that  the  statement  did  not  have  any  effect 
upon  the  result,  a  new  trial  will  not  be  granted.  Thus  where 
the  statement  was  not  made  to  the  jury  until  after  they  had  agreed 
upon  their  verdict,  a  new  trial  was  refused."  So  where  a  juror 
undertook  to  show  to  his  fellows  by  illustration  how  the  accident 
may  have  happened,  the  court  thought  the  illustrations  made  nse 
of  were  merely  of  self-evident  facts,  and  therefore  that  they  could 
not  have  improperly  influenced  the  verdict."*  So  where  the  com- 
munications consisted  of  an  examination  by  the  foreman  of  the 
jury,  in  the  jury-room,  of  entries  in  a  memorandum-book  or  diary, 
by  means  of  a  magnifying  glass,  and  then  giving  to  his  fellours 
orally  information  as  to  the  result  of  the  examination,  the  supreme 
court  held  that  it  was  manifest  that  no  improper  influence  could 


I 


4a  See  Steward  v.  Hinkel,  72  CaL 
187,  13  Pac.  494,  cited  below. 

«  See  generally  Schmidt  v.  New 
York  Mut.  Ins.  Co.,  1  Gray,  529.  Sec- 
tion 948,  Criminal  Practice  of  Ari- 
zona, provides  that  a  juror  must  dis- 
close whatever  personal  knowledge  he 
may  have  of  the  case  in  open  court, 
beifore  retirement. 

Ba  The  case  of  Monaghan  y.  Boil- 
ing Mill  Co.,  81  Cal.  190,  22  Pac. 
590,  fairly  illustrates  this  particular 
impropriety.    A  question  by  a  juror 


of  another  if  his  understanding  of  the 
evidence  was  as  he  himself  under- 
stood it,  held  not  to  be  prejudicial  in 
People  V.  West,  73  Cal.  345,  14  Pac 
848.  Discussion  of  the  ease  by  tbe 
jurors  after  its  submission  cannot  be 
abridged,  though  prior  thereto  it  maj. 

«  Simpson  y.  Kent,  9  Phila.  30. 

7  Donston  y.  State,  6  Humph. 
(Tenn.)   275. 

>  Wise  y.  Boaley,  32  Iowa,  34. 

8a  Monaghan  y.  Boiling  Mill  Co., 
81  Cal.  190,  22  Pao.  590. 
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be  predicated  of  such  conduct,  BiQce  the  memorandxim-book  had 
been  introdaced  in  evidence,  and  it  had  not  been  shown  that  the 
msgnifying  glasa  wu  not  used  in  the  courtroom ;  but  even  if  the 
g:Ias  was  not  used  in  the  conrtroom  its  use  in  the  juiy-room  could 
DOt  be  regarded  an  illeptimate.'* 

In  determining  whether  such  communications  as  are  here  defined 
constitute  misconduct,  it  baa  been  said  that  where  the  statement 
was  irrelevant  it  could  not  be  presumed  to  have  influenced  the  ver- 
dict ThOB  where  one  juror  remarlvcd  to  certain  of  his  fellows 
that  the  defendant's  testate  was  a  rich  man,  it  was  held  an 
irrelevant  remark  which  could  not  be  presumed  to  have  influenced 
the  verdict.** 

2.  Documents  Other  Than  Those  Introduced  in  Evidence. — The 
taking  by  the  jury  upon  retiring,  or  the  procurement  by  them 
afterward  of  documents  not  regularly  furnished  to  them  on  the 
trial,  is  the  same  in  principle  as  their  examining  witnesses  out  of 
Mart.  Whether  such  documents  relate  to  the  facts  or  to  the  law  of 
the  case,  the  proceedii^  is  improper,  and  will  vitiate  the  verdict 
nnlesa  it  appears  from  the  record  that  no  injury  resulted  therefrom. 
For  convenience,  documents  concemini;  the  facta  will  be  considered 
separately  from  documents  concemini:  the  law. 

(a)  The  jury  should  not  receivr  documents  concerning  the 
facta  of  the  case  unless  regularly  fumislied  to  them  on  the  trial. 
Tliis  has  been  frequently  held.  Thus  where  the  jury  sent  for  a 
deposition  not  introduced  in  evidence,  but  which  had  a  material 
bearing  on  the  case,  a  new  trial  was  granted. "  So  where  evidence 
*hidi  had  been  excluded  on  objection  was  permitted  by  the  judge 
to  go  to  the  jury  while  they  were  delil)eratin<^,  the  verdict  was  set 
wile.""  So  where  a  paper  not  read  in  evidence  but  which  was 
material  to  the  issue  was  delivered  to  the  jury  by  accident,  the 
verdict  was  set  aside."  So  where  a  paper  dra\vn  up  by  the 
plaintiff  for  the  assistance  of  his  counsel,  containing  items  and 
statements  of  the  amount  of  damages  claimed,  got  to  the  jury  by 
Mcident,  the  verdict  was  set  aside.'*  So  where  a  pamphlet  which 
had  been  admitted  in  evidence,  but  which  had  been  read  to  the 

"'  EiUte  of  Tfaomma,  1E5  Ca).  488,  But  qwry.   la  mt  this  an  irregularity 

IHPic.  798.  of   the  court  rather   thaa  miacoaduct 

"  eiwrard  V.  Hinkel,  72  CaL  187,  of  the  juryl 
13  Pm.  tU.  11  Whitney    v.    ■Whitman,    5    Mass. 

*  Stmart  v.  Burlington  &  M.  B.  B.  405. 
Co-,  11  Iowa,  62.  '2  Benson  v.  Ksh,  S  Greeal.   (Me.) 

"  Algn  T.  Thompson,  1  Allen,  158.  141. 
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Oral  oomnnmications,  to  come  within  the  iv^ 
tion,  must  be  such  as  relate  to  the  case;**  ai^|, 
be  satisfied,  the  giving  of  information  by  qr$  ^ 
is  within  the  rule.*  It  is  not  only  miscor  ^  p  $ 
information  about  the  case  to  his  f ellowp  |  |^  ^^ 
an  impropriety  for  members  of  the  '^  |  ^  ^ 
of  a  case  before  its  submission  to  t^l 
result  has  been  materially  aflfecte<*^  j^ 
in  this  manner,  whether  before  ^  |  ^ 
must  be  granted.  Thus  where  ^^'^^ 
several  conversations  with  a  ^  ^  ;  '^  j 
juror  stated  to  his  fellows,  bf^  ^  ?  ^  ^ 


I 


"a 

3 


A 


1 


A.. 


,4 


V 


matters  relating  to  the  caf 


>   * 


was  set  aside,  principally^ 
juror.*    So  where  a  jurj  ^ 
witnesses  for  the  prose^ 
had  made  the  same  st'  - 
trial,  a  verdict  agair .   ; 

But  if  it  can  be,  .'; 
upon  the  result, .  ;  ' 
the  statement  wf 
upon  their  ver' 


n  l'  < 


« 


I' 


feases 
h  that 

t  ^^^d  or  reterr^ 

So  where  the  j-firy 
«  did  not  look  at  it  u^ti\ 
oS  to  the  point  to  which  ^^ 
ic  verdict  should  stand.  i« 
may  be  rebutted  by  the  charae 


r 


er 


f  e  a  declaration  which  had  been  wit:r  ^" 


I         alars  delivered  under  it  got  to  the  jur^JJ> 

i '       cts  no  ground  for  setting  aside  the  verdicr'  t 

n  was  substantially  the  same  as  the  one  c-Xi 

d  been  tried,  and  the  bill  of  particulars 

on  of  the  declaration,  and  proof  of  all  the  iteict 


undertook  to       auced.^*     So  where  a  deposition  which  was  takrxi 
may  have  hf    ^^^^  ^^^  been  introduced  in  evidence,  but  was  alto- 
of  were  me'    .y^n^  ^nd  immaterial  to  the  issue,  it  was  held  that  tke 
not  have  i  ^^^^  ^^^  ^^  ^ye  disturbed."    So  where  the  jury  were  per^ 
municati'^^  take  to  their  room  a  paper  containing  a  calculation  b< 
jury,  in  J  ^f  ^j^^  amount  due,  with  an  instruction  that  it  was  not  evi- 
by  me'  gj^^  ^^^  ^y^e  materials  for  the  calculation  were  fully  discloseiJ 
^^*  •  ^e  evidence,  it  was  held  that,  although  the  practice  was  not 
^^^;ie  approved,  it  was  not  ground  for  setting  aside  the  verdict.*' 
4  ^  where  the  judge's  notes  got  to  the  jury  and  were  read  by  them 
1^  j^/iile  deliberating,  it  was  held  that  inasmuch  as  the  notes  were 
/)eneficial  rather  than  prejudicial  to  the  losing  party  the  verdict 
turould  not  be  set  aside.^"     So  where  the  jury  sent  for  and  examined 


12a  People  V.  Thornton,  74  Cal.  482, 
16  Pac.  244.  See  note  11  in  the  pre- 
ceding section. 

13    Soc  section  26.  subdivision  2,  antCf 

i*  Haokley  v.  Hastie,  3  Johns.  253; 
Hix  V.  Dniry,  5  Pick.   296. 

15  Morris  v.  Howe,  36  Iowa,  490; 
and  look  at  Wis©  v.  Bosley,  32  Iowa, 


34;   United  States  ▼.  R«id,  12  How. 
(U.  S.)  362,  13  L.  ed.  1023. 

i«  HaU  T.  Rupley,  10  Pa.  231. 

17  Lonsdale  v.  Brown,  4  Wasli.  C 
C.  148,  Fed.  Caa.  No.  8494. 

18  Alexander  v.  Dunn,  5  Ind.  122. 
!•  Graves  v.  Qans,  25  Wis.  41. 
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referred  to  by  a  witness  on  the  trial, 

-^umstanees  of  the  case  the  verdict 

'€  a  newspaper  for  which  a  juror 

'Ted  to  him  at  his  counting- 

-ith  him  to  the  jury-room, 

contained  in  the  paper, 

■1  made  up  his.  mind 

.urreet,  but  that  it  had 

.  not  show  it  to  any  other 

y  saw  it  or  not;  and  another 

.per  and  read  a  few  lines  only  of 

J,  it  correct,  and  was  not  influenced 

J  sufficient  cause  was  shown  for  setting 

,1}  where  certain  diagrams,  after  being  in- 

«,  were  tacked  up  on  a  blackboard  in  view  of  the 

A  the  jurors,  durinp  a  recess  of  the  court,  walked 

-apecfed  them,  the  court  held  that  it  could  not  be  seen 

J  improper  ijifluence  could  have  followed  such  inspection, 

.  if  the  contention  of  the  defendant  that  it  was  receiving  evi- 

''(■(ipe  out  of  court  in  contravention  of  the  statute  was  well  founded. 

•lifh  could  not  be  regarded  as  estahlished."'     So  a  diagram  drawn 

y  a  juror,  in  the  jur>'-roora,  from  memory,  was  held  not  objec- 

^ODabie  as  being  evidence  out  of  court,  or  that  the  jury  was  irj- 

Pf^perly  influenced   thereby.'""     So   where  horns,   introduced   as 

**aving  been  the  horns  of  a  cow  alleged  to  have  been  stolen  by 

<lefendant,  were  handled  and  examined  by  members  of  the  jury, 

*Juring  a  recess  of  the  court,  it  was  held  not  to  be  evidence  out  of 

<!cnrt,  and  not  to  suggest  improper  influence."" 

And  it  must  be  remembered  that  it  is  not  to  he  presumed,  in 
the  absence  of  a  showing,  that  the  jurors  violated  their  duty  by 
reading  evidence  not  regularly  before  them.  The  presumption, 
in  the  absence  of  a  showing  to  the  contrarj-,  is  that  they  did  their 
duty  in  accordance  with  their  oath.  To  overthrow  this  presump- 
tiirn  there  must  be  some  evidence  tending  to  show  the  misconduct 
uUesjed.  It  is  not  enough  to  show  that  objectionable  matter  was 
inadvertently  left  in  the  room,  where  they  might  by  chance  have 


"  Lott  V,  Macon,  2  Strob.   (3.  C.) 

i:s. 

"  United  Sfatea  v.  Eei.l,  12   How, 
(17.  8.)  302,  13   L.  ed.  1023. 

■•"  People  V,  Antony,  H6  Col.  124, 
79  Pac  858. 


»ib  People  T.  Galla: 
431,  86  Pac.  814. 

=  1=  People 
14  Pua.  8S4. 


3  Cal.  App. 
■.   Tipton,   73   Cal.   405, 
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found  it.  There  must  be  some  evidence  tending  to  show  that  the 
jurors  read  the  document,  or  at  least  that  they  found  it,  or  had 
their  attention  called  to  it,  or  were  aware  of  its  presence."  So 
where  the  clothes  of  the  prosecuting  witness  were  shown  to  have 
been  in  the  jury-room  during  the  deliberations  of  the  jury,  but 
were  not  shown  to  have  been  inspected  by  the  jurors,  following  the 
principle  of  an  earlier  case  as  to  newspaper  articles,-"  the  court 
held  that  knowledge  must  be  brought  home  to  the  jurors,  and  that 
the  mere  fact  of  the  presence  of  the  clothes  in  the  room  where  the 
jury  was  deliberating,  without  a  showing  that  they  had  been  in- 
spected by  some  one  or  more  of  the  jurors,  would  raise  no  pre- 
sumption that  such  inspection  had  taken  place,  any  more  than  the 
publication  of  the  newspaper  article  would  raise  a  presumption 
that  the  jurors  had  read  it.'-" 

The  above  rules  have  been  held  to  control  in  other  states.'"" 
Where,  however,  the  irregularity  is  shown,  it  is  presumed  to  have 
been  injurious  unless  the  court  can  see  the  contrary  from  the 
record."  And  as  a  general  rule  the  statements  of  jurors  as  to 
whether  they  were  influenced  or  not  by  any  drcurastances  it 
entitled  to  very  little  consideration.'*  Where  the  party  consented 
to  the  act  complained  of,  a  new  trial  will  not  be  granted."  Thus 
where  counsel  for  defendant  consent  to  the  jury's  taking  with 
them  to  the  jury.room  on  retiring  the  bloodstained  garments  of 
the  deceased,  which  had  been  exhibited  and  identified  at  the  trial, 
but  had  not  been  introduced  in  evidence,  it  was  held  that  whatever 
irregularity  or  misconduct  may  have  occurred,  and  any  objection 
thereto,  was  by  such  consent,  waived.'" 

And  as  in  other  cases,  silence  after  knowledge  of  the  misconduct 
if  it  might  have  been  corrected  at  the  time,  is  held  to  be  a  waiver 
of  it.'*  Thus  where,  after  the  testimony  was  all  in  and  argument 
of  counsel  concluded,  the  jury  were  permitted,  at  their  own  request. 
to  inspect  certain  articles  of  clothing  referred  to  in  the  testimony, 
it  was  held,  in  the  absence  of  a  showing  that  objection  had  bcpn 


"  People  V.   WilliamB,  24  Cal.   31. 

II*  Pegple  V.  Feld,  149  Cal.  4M, 
88  Pac.  1100. 

"h  People  V.  Hower,  151  Cal.  638, 
01   PflC,  507. 

»t«  Cranmer  T.  Kohn,  11  S.  D.  245, 
T6  N.  W.  937. 


'  See 


26, 


itbdivii 


•  Eix  f.  Drui7,  6  Pick.   (Mau.) 


£96;  Killen  v.  Sistrnnlt,  7  G«.  SM; 
Slate  T.  Timlal,  10  Rich.  (3.  CI  111. 

>«  Ateott  V.  BosWq  Stf«ii]  Flcnr 
Co..  11  Cuah.  <MaM.)  91;  Shiddi  * 
Guffey,  g  Iowa,  322;  Tnnier  r.  Kd- 
ley,  10  lonfa,  673;  Davenport  r.  Cunt- 
mlnga.   15   Iowa.  21B. 

">  People  V.  Mahose;,  77  Cat  US, 
20  Pac.  73, 

M  Sea  aection  27,  ant«. 
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lude  b;  either  side,  that  it  would  be  presamed  that  the  inapection 
was  made  by  consent  of  all  parties.*** 

Slightly  different  in  form,  bat  requiring  a  similar  application 
of  principle,  is  that  kind  of  misconduct  which  origfinates  in  inde- 
pendent investigation.  No  matter  at  what  stage  of  the  proceed- 
ings a  jnror  undertakes  an  inquiry  of  his  own,  if  it  appears  that 
information  of  a  character  calculated  to  exert  any  influence  npon 
the  verdict  is  obtained,  a  new  trial  will  be  granted,  unless  it  is 
shown  afBrmatively  that  no  such  result  followed.  An  illustration 
of  the  rule  is  to  be  found  in  the  case  of  People  v.  Conkling,*"'  a 
morder  case,  where  members  of  the  jury  procured  a  rifle,  pre- 
sninably  of  a  pattern  identical  with  that  used  in  the  homicide  under 
investigation,  and  carried  on  experiments  of  a  somewhat  exhaustive 
character,  with  the  purpose  of  studying  the  effect  of  shots  apon 
clothing  at  varying  distances,  and  making  comparisons  with  that 
observed  upon  the  garments  of  the  deceased.  A  new  trial  was 
granted. 

If  the  court  can  see  that  no  improper  influence  has  resulted, 
the  conduct  in  qnestion  will  be  disregarded.  Thus  in  People  v. 
BoweU,***  where  a  member  of  the  jury  visited  the  saloon  which 
was  averred  to  have  been  the  place  of  the  defendant's  alibi  at  the 
time  the  crime  was  committed,  apparently  with  the  expectation  of 
securing  some  information  at  first  hand  relative  to  the  event  that 
possibly  had  not  been  put  into  the  testimony.  It  did  not  appear 
that  his  expectations  had  been  at  all  realized,  and  the  court  thought 
the  mere  visit  was  not  to  be  regarded  as  prejudicial,  particularly 
in  view  of  the  juror's  afiidavit  that  he  went  there  on  legitimate 
bnsiness.  So  in  Siemsen  v.  Oakland  etc.  Co.,"'*  which  was  an  action 
for  damages  incurred  as  the  result  of  a  railroad  accident,  where 
a  jnror  visited  the  scene  of  the  accident  with  the  purpose  of  con- 
ducting a  personal  investigation  as  to  the  probable  cause  of  the 
accident,  the  court  were  of  the  opinion  that  there  was  not  a  sufS- 
cient  showing  of  prejudicial  misconduct. 

It  is  as  improper  in  the  jury  to  make  researches  into  the  law  as 
it  is  for  them  to  make  inquiries  into  the  facts  out  of  court.     This 

><■  People  y.  McCuidy,  68  CsL  578,  seema  to  hAve  been  due  to   the  fact 

10  ?■£.  207.  that  tbere  wu   no   dispute   apon   the 

"*>  111  Cftl.  616,  44  Pae.  314.  matten  which  were  open  to  the    inapec- 

!•«  133  Cal.  3S,  65  Pae.  127.  tion   of   tbe  juror  upoo  the  occasion 

■M  134  CaJ.  494,  66  Pec,  072.    Tbe  of  the  vmt,  as,  for  ezample,  the  plaee 

conehfion  of  the  eoart  ia  Uiia  eaw  where  it  occurred,  etc 
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was  clearly  eicplained  in  Merrill  v.  Nary,*'  in  which  case  Bigelow 
C.  J.,  delivering  the  opinion,  said: 

"Upon  deliberate  conaideration  we  are  constrained  to  say  thai 
we  cannot  give  our  sanction  to  the  action  of  the  court  below  in  allow 
ing,  without  the  consent  of  the  parties  to  the  cause,  the  volume  ol 
the  general  statutes  to  be  sent  to  the  jury  after  they  had  retired  \c 
consider  their  verdict.  This  was  not  only  irregular  and  contrary  t^ 
the  uniform  practice  in  our  courts,  but  it  tends  directly  to  confound 
the  proper  provinces  of  the  court  and  jury,  which  ought  in  the  trial 
of  civil  cases  to  be  kept  carefully  distinct,  and  it  also  practicall} 
deprived  the  parties  of  the  right  of  knowing  the  principles  of  la* 
on  which  the  jurj'  acted  in  the  rendition  of  their  verdict.  No  oo* 
doubts  that  on  the  civil  side  of  the  court  the  jury  are  bound  to  fol- 
low the  instructions  of  the  court  in  matters  of  law.  This  is  th( 
only  legitimate  mode  in  which  they  can  receive  the  informstioc 
necessary  to  enable  them  to  apply  the  facts  before  them  to  the  nil« 
by  which  they  are  to  be  guided  and  governed  in  the  performance  of 
their  duty.  Tliey  cannot  properly  seek  such  knowledge  or  advice  on 
matters  of  law  involved  in  an  issue  from  any  other  source.  Nor 
can  they  act  on  their  own  preconceived  opinions.  They  are  bound 
to  follow  with  scrupulous  fidelity  the  instructions  of  the  court.  A 
strict  adherence  to  and  observance  of  this  principle  is  essential  nol 
only  on  the  grounds  of  public  policy,  in  order  that  there  may  be  a 
uniform,  consistent,  and  stable  interpretation  and  application  of 
the  rules  of  law ;  but  also  that  it  may  be  made  certain  that  the  ligbu 
and  duties  of  liligant  parties  are  protected  and  enforced  in  courts 
of  justice.  These  important  ends  cannot  be  nearly  attained  nnless 
the  advice  and  direction  of  the  court  on  all  questions  of  law  arisins 
in  the  course  of  a  trial  by  jury  are  given  in  open  court,  and  suitable 
precautions  are  taken  in  order  to  prevent  the  minds  of  jurors  from 
being  instructed  or  influenced  by  information  or  knowled^  derived 
from  other  sources.  If  this  course  is  not  taken  and  strictly  adhered 
to,  there  would  be  no  safety  in  the  ordinary  presumption  thut 
the  instructions  of  the  court  are  fully  understood  and  properJv 
applied  by  the  jury.  On  the  contrary,  it  would  be  quite  as  reason- 
able to  suppose  that  they  acted  on  views  and  opinions  derived  from 
other  sources  involved  in  an  issue  submitted  to  them  as  that  they 
followed  those  which  they  received  in  the  instructions  of  the  court 
The  practical  result  would  be  that,  although  the  law  might  be  laid 

"  10  Ailen   (Mau.},  416, 
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down  with  precision  and  accuracy  by  the  court,  there  could  be  no 
certainty  that  the  rnles  prescribed  wouid  be  acted  on  by  the  jury, 
and  parties  would  be  deprived  of  the  right  to  know  the  principles 
on  which  their  cases  had  been  determined,  and  the  privilc^te  of 
obtaining  a  revision  of  them  if  they  were  erroneous  or  mistakeoly 
applied.  The  only  regolar  and  safe  mode  of  trials  is  for  the  court 
to  instmct  the  jury  in  all  material  points  before  thoy  retire  to 
deliberate  upon  their  verdict,  and  if  they  have  occasion  for  further 
iaformatiDn  they  should  return  into  court  and  state  the  questions 
on  which  they  wish  for  further  advice,  and  receive  in  open  court 
such  directions  as  may  seem  to  the  judge  material  and  necessary. 
This  was  the  course  adopted  by  Lord  Tenterden  in  Burrows  v. 
Unwin,  3  Car.  &  P.  310.  In  that  case  after  the  jury  had  retired 
they  sent  a  message  to  the  court  requestino:  that  Selwyn's  Nisi  Prius 
migM  be  sent  to  them.  The  counsel  for  both  parties  consented  that 
the  book  should  be  sent  to  the  jury,  but  the  court  refused  the  re- 
quest, and  further  instructions  were  given  in  open  court.  Everyone 
familiar  with  the  practice  of  the  law  and  tbe  administration  of 
justice  in  our  courts  knows  that  cases  not  unf  requently  turn  on  nice 
distinctions,  and  that  the  most  simple  and  common  rules  are  dilfi- 
colt  of  application,  and  that  it  often  requires  careful  study,  nice 
discrimination,  and  a  well-instructed  mind  to  perceive  the  distinc- 
tion on  which  the  decision  of  oases  depends.  Certainly  they  cannot 
be  apprehended  in  the  brief  time  allotted  to  the  deliberations  of  the 
jury-room.  Indeed,  we  know  of  no  method  that  could  be  adopted 
which  would  more  effectually  tend  to  confuse  the  minds  of  jurors 
and  to  mislead  them  in  the  proper  discharge  of  their  duty  than  to 
permit  them  to  read  or  refer  to  law-books  during  their  consulta- 
tions, for  the  purpose  of  ascertaining  the  rules  of  law  which  were 
applicable  to  the  cases  which  are  submilted  to  them  for  their  deter- 
mination. Nor  are  we  able  to  see  that  there  would  be  any  difference 
in  this  respect,  whether  the  books  which  they  were  allowed  to  read 
were  treatises,  or  books  of  reports,  or  volumes  of  statutes.  The  lat- 
ter are  often  quite  as  difficult  to  interpret  and  apply  as  are  the  rules 
aod  principles  contained  in  the  former.  In  the  case  before  ns  the 
provisions  of  the  statutes  on  which  the  rights  of  the  parties  de- 
pended are  by  no  means  clear  or  easy  of  application.  They  have 
already  been  before  us  for  construction  on  questions  which  arose  be- 
tween the  same  parties;  and  it  is  apparent  that  in  their  application 
to  the  facts  in  controversy  their  exposition  was  not  free  from  diffi- 
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culty,  or  such  that  jurors  would  be  likely  to  arrive  at  it  correctly  by 
a  reference  to  the  statutes  themselves.  We  cannot  know  that  after 
reading  these  in  their  room  they  followed  the  instructions  which  the 
court  had  given  them  as  to  the  true  interpretation  and  application 
of  the  provisions  in  question.  On  the  contrary,  from  the  fact  that 
they  sent  for  the  volume,  the  inference  is  that  they  did  not  intend 
to  follow  these  instructions,  or  that  they  had  forgotten  them  and 
sought  to  act  on  such  aid  as  they  might  obtain  from  reading  the 
clauses  on  which  the  decision  of  the  case  turned.  On  the  ground 
that  there  is  reason  to  believe  that  the  verdict  may  have  been 
founded  on  erroneous  views  of  the  Law,  and  that  the  action  of  the 
court,  if  sanctioned  by  us,  would  be  a  bad  precedent,  we  are  of 
opinion  that  there  must  be  a  new  trial." 

In  the  foregoing  case,  the  jury  had  the  law-book  by  permission  of 
the  judge.  In  such  case  it  is  possible  that  the  motion  for  new  trial 
should  be  on  the  ground  of  irregularity  of  the  court.  But  if  it  be 
improper  for  the  jury  to  have  a  law-book  by  permissicm  of  the 
judge  a  fortiori,  it  is  so  for  them  to  have  it  without  his  permission.^ 
Upon  the  same  principle  it  has  been  held  that  where  the  jury  pro- 
cured and  read  a  condensed  newspaper  report  of  the  judge's  charge, 
the  verdict  should  be  set  aside.'* 

Receiving  evidence  out  of  court  is  specifically  made  a  ground  for 
new  trial  in  criminal  cases.'*  A  single  exception  is  specified — ^view 
of  the  locus  in  quo.*^*^  Upon  a  visit  of  inspection  of  this  kind  not 
only  the  jury  must  be 'present,  in  charge  of  an  executive  officer  of 
the  court,  and  a  person  designated  and  instructed  to  point  out  the 
various  objects  deemed  proper  to  be  called  to  the  attention  of  the 


s*  As  to  jury  having  law-books, 
see,  also.  State  v.  Smith,  6  B.  I.  33; 
Newkirk  v.  State,  27  Ind.  1.  As  to 
conversation  with  counsel  about  the 
law  of  the  case,  see  Oleson  v.  Meader, 
40  Iowa,  662. 

2»  Farrer  v.  State,  2  Ohio  St.  64. 
Such  a  proceeding  is  different  from 
taking  the  written  charge  of  the 
judge,  which  it  is  not  improper  for 
them  to  do.  Wood  y.  Aldrieh,  25 
Wis.  695. 

so  Section  1181,  subdivision  2, 
Penal  Code  of  California.  And  the 
same  ma7  be  said  of  most  other 
states. 


so*  The  various  code  provisioiis 
are:  Section  610.  Code  of  Civil  Pro- 
cedure of  Caliifomia;  section  ISS, 
Mills'  Annotated  Code  of  Colondo; 
section  4386,  Revised  Codes  of  Idaho; 
section  6747,  Bevised  Codes  of  Mon- 
tana (section  1081,  Code  of  Civil  Pro. 
cedure) ;  section  7023,  Bevised  Codes 
of  North  Dakota:  section  5796,  Com- 
piled Laws  of  Oklahoma;  section  133, 
Lord's  Oregon  Laws;  section  2oS, 
Code  of  Civil  Procedure  of  South 
Dakota;  section  3152,  Compiled  Laws 
of  Utah;  section  344,  Bern.  *  BsL 
Code  of  Washington  (section  4998 
Bal.  Code);  section  4509,  OompUfti 
Statutes  of  Wyoming. 
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jnry/^  bat  the  trial  judge  himself/'  and  the  defendant  also/*  mnst 
attend.  It  would  seem,  theref ore,  that  all  the  essential  elements  of 
the  court  are  thus  assembled,  as  much  so  as  though  in  the  courtroom 
itself,  and  that,  by  consequence,  the  court  being  present,  there  could 
really  be  no  question  of  receiving  evidence  out  of  court  in  such  a 
case. 

However  this  maybe,  it  has  been  doubted  if  an  inspection  of  the 
locus  in  quo  can  be  regarded  as  in  any  sense  receiving  evidence,  not- 
withstanding the  legislature  clearly  so  regarded  it,  and  the 
courts,  by  referring  the  necessity  of  the  defendant's  presence  to 
the  constitutional  provision  as  to  confrontation,*^  so  treat  it.  The 
point  was  first  raised  in  Wright  v.  Carpenter,"  where  the  supreme 
court  held  that  the  purpose  of  this  proceeding  was  not  to  make  of 
the  jurors  themselves  silent  witnesses,  ''acting  on  their  own  inspec* 
tion  of  the  land,**  but  only  to  enable  them  the  more  clearly  to 


SI  Section  1119,  Penal  Code  of  Cali- 
fornia, provides  that  the  vaaj  must 
be  taken  in  a  body  to  the  place  where 
the  offense  was  committed,  or  in 
which  any  material  fact  occurred,  in 
charge  of  the  sheriff,  and  that  the 
premises  may  be  shown  to  the  jurors 
ij  a  person  appointed  by  the  court 
for  that  purpose,  and  that  the  officer 
ia  charge  must  be  sworn  to  suffer 
no  person  (other  than  the  one  so  ap- 
pointed)  to  speak  to  them^  or  to 
Bpeak  to  tiiem  himself.  Similar  pro- 
mons  are  to  be  found  in  nearly  aU 
other  jurisdictions. 

See  section  947,  Bevised  Statutes 
of  Arizona;  section  7878,  Bevised 
Codes  of  Idaho;  section  9298,  Be- 
vised Codes  of  Montana;  section 
4342,  Cutting's  Compiled  Laws  of 
Nevada  (section  377,  Criminal  Prac- 
tice); section  10018,  Bevised  Codes 
of  North  Dakota;  section  6849,  Com- 
piled Laws  of  Oklahoma ;  section  377, 
renal  Code  of  South  Dakota ;  section 
4870,  Compiled  Laws  of  Utah;  sec- 
tion 2160,  Bem.  Sc  Bal.  Code  of 
Washington  (section  6948,  Bal. 
Code);  section  6238,  Compiled  Stat- 
utes of  Wjoming.  Section  1525, 
Lord's  Oregon  Laws,  provides  in  ef- 
fect that  section  133  (see  note  30a, 
supra)  shall  be  applicable  to  criminal 
action). 

"  See  People  v.  Yut  Ling,  74  Cal. 
569,  16  Pac.  489.  Also,  People  v. 
Tupper,  122   Cal.  424,   68   Am.    St. 


Bep.  44,  55  Pac.  125;  People  v. 
White,  5  Cal.  App.  329,  9Q  Pac.  471. 

M  See  People  v.  Bush,  68  Cal.  623, 
10  Pac.  169.  Also,  People  v.  Milner, 
122  Cal.  171,  54  Pac.  833. 

In  State  v.  Beed,  3  Idaho,  754,  35 
Pac.  706,  it  was  held  that  if  the  de- 
fendant requests  the  view,  the  fact 
that  he  ddd  not  accompany  the  jury 
is  not  ^ound  for  a  new  trial,  unless 
permission  was  refused  him;  but  this 
doctrine  was  doubted  in  the  later  case 
of  State  v.  McGinnis,  12  Idaho,  336, 
85  Pac.  1089.  An  even  more  liberal 
view  was  adopted  in  a  line  of  Ore- 
gon decisions,  and  it  was  held  that 
omission  to  provide  for  the  defend- 
ant or  his  counsel  on  a  view  in  com- 
pany with  the  jury  was  not  error,  in 
a  murder  case,  no  application  having 
been  made.  See  State  v.  Ah  Lee,  8 
Or.  214;  State  v.  Moran,  15  Or.  262, 
14  Pac.  419 :  State  v.  Chee  Gong,  17 
Or.  635,  21  Pac.  882. 

s^  See  article  1,  section  13,  Cali- 
fornia, Constitution  of  1879.  See 
note  1,  section  34a,  ante. 

8»  49  Cal.  607. 

M  In  this  case  the  jurj  were  in- 
structed to  view  the  premises,  and 
that  thej  might  use  the  evidence  of 
the  witnesses  before  them  and  their 
examination  of  the  lands  in  "deter- 
mining whether  they  were  rendered 
unfit  for  cultwatian  by  reason  of 
overflow,** 
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understand  and  apply  the  evidence";  and  it  was  reasoned  tbat,  "if 
the  rule  were  otherwise,  the  jury  might  base  its  verdict  wholly  on 
its  own  inspeetion  of  the  premises,  regardless  of  an  overwhelming 
weight  of  evidence  to  the  contrary,  and  the  losing  party  would  be 
without  remedy  upon  motion  for  new  trial,  since  it  would  be  impcs- 
sible  to  determine  how  much  weight  was  due  to  the  inspeetion  by  the 
jury,  as  contrasted  with  the  opposing  evidence,  or  {treating  the  in- 
spection as  in  the  nature  of  evidence)  whether  it  was  sufBcieot  to 
raise  a  substantial  conflict. '  ''•■  This  view  received  the  support  of  a 
bare  majority  of  the  court,  two  of  the  justices  not  participating; 
but  in  People  v.  Green  "  the  principle  seemed  to  have  been  regarded 
as  the  correct  one.  In  the  later  case  of  People  v.  Bush,"  where  it 
was  declared  to  be  error  to  receive  a  view  of  the  premises  in  the  ab- 
sence of  the  defendant,  the  decisiou  was  clearly  placed  upon  the 
ground  that  the  viewing  of  the  premises  was  receiving  evidence,  and 
in  People  v.  Miller  "  the  court  specifically  held  that  inspection  of  the 
locus  was  reoeiviug  evidence,  and  that  the  doctrine  of  Wright  v. 
Carpenter  and  People  v.  Green,  supra,  must  be  regarded  as  set 
aside  "by  the  later  utterances  of  the  court."  This  was  again  held, 
by  inference,  in  the  recent  case  of  People  v.  White,"  and  must  b« 
regarded  as  settled  doctrine. 

The  Jurors  Should  not,  Durinif  the  Trial,  Hold  Commoni- 
cations  With  Third  Persons  Concermng  the  Case,  aod  Should  not 
Hold  Any  Communication  With  Anyone  While  Deliberating  upon 
Their  Verdict.- — As  has  been  shown  under  the  head  of  irrei;iilaritie» 
of  the  adverse  party,  the  verdict  will  be  set  aside  for  attempts  bj 
a  party  to  the  cause  to  improperly  influence  jurors.  And  as  «- 
plained  in  the  preceding  section,  the  jurors  must  not  receive  an* 
information  concerning  the  facts  or  the  law  of  the  case,  otherwite 
than  upon  the  trial  in  open  court.  It  remains  to  be  shown  tiiai 
they  must  not.  during  the  trial,  hold  communication  with  third  per- 
sons concerning  the  case,  or  hold  eommimieation  with  any  person 
while  deliberating  upon  their  verdict.' 


"*  The  quotation  is  the  text  it 
taken  from  People  v.  Milner,  122  Cal. 
171,  54  Pap.  833,  where  the  cases  have 
been   fully   asBembled. 

»i  53  Cal.  60. 

•"  08  Cal.  623.  10  Pao.  169. 

"  122   Cal.   171,   54  Pan.   833. 

«»  5  CbI.  App.  329,  90  H&e.  471, 
And  see  the  followioK  in  addition  to 
the  caatm  citecl  in  notes  32  to  40,  in- 


clusive: People  v.  Bush,  71  CiL  SB. 
12  Pbc.  781;  People  y.  MeCoy.  H 
Cal.  395,  J2  Pac.  272;  Pwpl*  t. 
Fitzgerald,  137  Cal.  548,  70  Pae.  JM: 
and  enmpare  People  r.  Fitipklfitk,  10 
Cti.  53S,  £2  Fae.  215. 

1  Ah  to  the  Tight  of  the  jur^  to  tiki 
with  them  on  retiring  -lociuneBlt  !■ 
eridence,  see  previou  Mction. 
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1.  CommuniiMtwns  Before  Retiring  to  Deliberate. — ^It  is  not  the 
practice  in  civil  cases  to  shut  up  jurors  durlDg  the  recesses  of  the 
court,  before  the  case  is  submitted  to  them.  Upou  the  recess  of 
the  court  they  are  dismissed  to  their  ordinary  avocations  and  abodes. 
It  is  usual  for  the  judge  upon  dismissing  them  to  caution  them 
not  to  talk  about  the  case,  either  among  themselves  or  with  third 
persons,  and  not  to  permit  anyone  to  talk  to  them,  or  in  their  hear- 
ing, concerning  it.  But  whether  this  admonition  be  given  or  not, 
any  communication  concerning  the  case  is  improper.  There  are 
many  cases  in  the  reports  upon  this  subject.  Thus  where  the  de- 
fendant was  indicted  for  the  unlawful  disposal  of  warrants  on  the 
city  treasury,  while  mayor  of  the  city,  and  one  of  the  jurors,  after 
being  preliminarily  examined,  and  while  waiting  for  the  jury  to  be 
completed,  attended  a  public  meeting  at  which  the  defendant  was 
bitterly  denounced,  it  was  held  to  be  misconduct  sufficient  to  vitiate 
the  verdict.'  So  where,  while  the  case  was  on  trial,  a  stranger  said 
to  a  juror  that  if  the  trial  should  continue  fifteen  or  twenty  days, 
and  the  plaintiff  should  recover  five  thousand  dollars  damages,  he 
would  have  nothing  left  after  paying  the  expenses  of  the  trial,  and 
the  juror  assented  to  this  and  said  in  reply  that  he  had  learned  from 
a  party  out  of  court  what  the  expenses  of  the  trial  would  be,  and 
expressed  his  opinion  derived  from  sneh  information  that  the  ex- 
penses would  be  five  thousand  dollars,  and  the  same  juror  had  a  sim- 
ilar conversation  with  another  person,  the  verdict  was  set  aside.' 
So  where  two  of  the  jurors  during  the  trial  "not  only  conversed 
vith  persons  not  jurors  about  the  case,  but  discussed  its  merits, 
and  commented  upon  the  evidence  in  presence  of  a  number  of  per- 
sons at  the  table,  and  misstated  it  by  saying  that  the  defendant, 
sworn  as  witness,  had  contradicted  himself,"  a  new  trial  was 
granted.*  So  where,  during  the  trial  of  a  contest  concerning  the 
validity  of  a  will,  different  persons,  sometimes  in  conversation  with 
the  jurors  and  sometimes  in  their  hearing,  made  use  of  expressions 
to  the  effect  that  the  will  was  valid,  such  as  the  following:  "I  have 
heard  the  whole  case  so  far,  and  I  don't  see  how  they  are  going 
to  get  around  that  will";  "I  don't  see  how  in  the  devil  the  jury 
can  get  rid  of  sustaining  that  will,  as  it  is  undoubtedly  the  old 
man's  will";    "That  Major  Hodges  thought  it  was  the  old  man's 


♦ 


'  People  T.  Turner,  39  Cal.  870; 
*«i  leelton  69,  post,  conceninff  wpara- 
tioi,  and  next  •nbdivisiciB  of  present 


■  Tomlinson  *.  Town  of  Derby,  41 
Conn.  26S. 
«  BUlook  T.  Plullipa,  8$  Qm.  EIS. 
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will" ;  "That  this  was  just  such  a  will  as  they  would  make,"  etc. — 
a  verdict  in  favor  of  the  will  was  set  aside.*  So  where  the  con- 
troversy was  concerning  a  heifer,  and  it  was  claimed  Hmt  she  could 
be  identified  by  the  fact  that  the  point  of  one  of  her  horns  was 
broken  off,  and  during  an  inspection  of  the  heifer  by  the  juror  one 
of  the  plaintiff's  witnesses  said  in  their  hearing  that  the  horn  had 
been  scraped  so  as  to  conceal  the  place  where  it  was  broken,  a  ver- 
dict in  favor  of  the  plaintiff  was  set  aside.* 

So  where  a  person  who  was  summoned  as  a  juror,  but  was  not 
drawn  upon  the  case,  said  to  several  of  the  jurors  that  "he  guessed 
the  defendant  was  a  hard  case,  and  that  he  had  heard  that  when  he 
was  in  the  book  business  at  the  south,  a  doctor  refused  to  take  a  book 
subscribed  for  because  it  was  not  bound  according  to  contract,  and 
the  defendant  drew  two  pistols,  and  threatened  to  blow  the  doctor's 
brains  out  if  he  did  not  take  it,"  a  verdict  against  the  prisoner  was 
set  aside,  although  the  jurors  testified  that  they  paid  but  little 
attention  to  the  story,  and  that  it  had  no  effect  on  their  minds.^ 

The  same  rule  applies  to  communications  between  jurors  and  third 
persons  as  to  other  cases  of  their  misconduct,  viz.,  that  if  it  be 
doubtful  as  to  whether  or  not  it  had  any  effect  upon  the  verdict  a 
new  trial  must  be  granted,  but  that  if  the  court  can  see  that  it  had 
no  effect,  the  verdict  must  stand.*  And  there  are  many  cases  in 
which  verdicts  have  been  allowed  to  stand,  although  the  jurors  had 
'  communication  with  other  persons.* 

Thus  where  one  of  the  jurors  said  to  the  losing  party  that  the 
cross-examination  of  one  of  his  witnesses  had  been  most  severe,  but 
that  the  witness  bore  it  well,  it  was  held  that  there  was  no  ground 
for  setting  aside  the  verdict.^*  So  where  one'  of  the  jurors,  before 
retiring,  publicly  inquired  of  the  clerk  of  the  court  as  to  the 
amount  of  damages  given  in  similar  cases  which  had  been  before 
the  court,  and  the  clerk  answered  the  inquiry  in  the  presence  of  the 
judge  and  the  counsel,  no  objection  being  raised,  it  was  held  that 
there  was  no  ground  for  a  new  trial.^*  So  where,  the  jury  having 
made  up  their  minds  as  to  the  rights  of  the  parties,  but  being  in 
doubt  as  to  the  proper  mode  of  computing  the  amount  due,  sent 


s  McDaniels  v.  McDaniels,  40  Yt. 
363. 

«  Erwin  ▼.  BuUa,  29  Ind.  95,  92 
Am.  Dec.  341. 

T  State  Y.  Andrews,  29  Conn.  100, 
76  Am.  Dec.  593. 

•  S«e  section  26,  subdivision  2,  ante. 


0  See  remarks  of  Lumpkin,  J^  in 
Epps  v.  State,  19  Ga.  102,  appiored 
in  Cohron  y.  State,  20  Ga.  752. 

10  Pettibone  t.  Phelps,  13  Ons. 
445,  35  ^m.  Dec.  S8. 

11  Allen  Y.  Blunt,  2  Wood  *  U. 
121,  Fed.  Gas.  No.  217. 
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for  tlie  clerk  of  the  court,  who  informed  them  as  to  the  proper  mode, 
it  was  held  that  there  was  no  ground  for  setting  aside  the  verdict^* 
So  where  one  of  the  jurors  said  to  one  of  plaintiff's  witnesses  that 
''they  could  throw  the  costs  upon  the  defendants,  of  course/'  to 
which  the  witness  replied  that  ''they  could  of  course,"  it  was  held 
that  although  such  conduct  was  improper,  it  afforded  no  ground  for 
a  new  trial.^'  So  where  a  person  said  to  one  of  the  jurors,  during 
a  recess  of  the  court  that  ''there  was  a  party  in  the  county  who  were 
trying  to  put  down  the  plaintiff,  Small,  but  that  it  could  not  be 
done,  for  Small  was  a  man  of  more  sense  than  any  other  in  the 
county,"  it  was  held  that  there  was  no  ground  for  setting  aside  the 
verdict^^  So  where  a  juror  and  the  prosecuting  witness  were  ob- 
served to  engage  in  earnest  conversation  during  the  trial,  the  court 
characterized  such  conduct  as  very  reprehensible,  but  not  sufficient 
in  itself  to  raise  a  presumption  of  misconduct,  or  that  the  juror  was 
improperly  influenced.^**  So  where  the  jury  were  permitted  to 
separate  during  the  trial,  and  while  separated  one  of  them  conversed 
with  a  brother  of  the  deceased,  the  nature  and  subject  of  the  con- 
versation not  appearing,  the  court  said: 

"  ....  It  was  not  legal  misconduct  in  a  juror  to  engage  in 
conversation  with  a  brother  of  deceased  upon  a  subject  discon- 
nected with  the  case  on  trial,  but  it  was  a  grave  impropriety,  expos- 
ing the  juror  to  suspicion  and  reflecting  upon  the  administration  of 
the  law.  It  is  not  going  too  far  to  say  that  his  conduct  called  for 
explanation.  But  this  was  a  matter  resting  in  the  discretion  of 
the  trial  court,  and  since  it  does  not  appear  that  the  conversation 
related  to  the  case  on  trial,  we  cannot  hold  that  there  was  an  abuse 
of  discretion.""* 

So  where  there  was  a  conversation  over  the  telephone  between 
a  juror  and  an  outsider,  in  the  presence  of  the  officer  in  charge, 
and  presumably  with  his  permission,  but  without  permission  of 
the  court,  the  conversation  being  in  regard  to  business  of  a  private 
character,  the  court  held  that,  while  highly  improper,  it  was  not, 
under  the  circumstances,  prejudicial.**" 

It  is  regarded  as  particularly  reprehensible  for  jurors  to  hold 
any  kind  of  conununication  with  the  parties  to  the  litigation  dur- 

u  Dennison  v.  Powctb,  35  Yt.  89.  ^^^  People  v.  Phelan,  123  Gal.  551, 

IS  MellYaiiie  v.  Wilkiiis,  12  N.  H.  50  Pao.  424. 
474.                                           tf 

14  Stewart  v.  SmaH,  5  Mo.  525.  **«  Saltzman    v.    Sunset   TeL    Co., 

i4«  People  v.  Danne,  80  Cal.  34,  21  125  CaL  501,  5S  Pae.  169. 
Pac.  1130. 
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ing  tte  trial,  and  more  particularly  to  accept  favors  from  them, 
and  whenever  such  conduct  is  ahown,  injury  will  be  presumed. 
With  respect  to  this  kind  of  misconduct,  when  established,  it  has 
been  said : 

"The  court  should  set  aside  the  verdict  in  justice  to  itself,  as 
well  as  to  the  parties,  that  the  trial  may  be  conducted  fairly,  so 
that  the  verdict,  when  rendered,  may  be  entitled  to  the  respect  of 
both  parties  aud  the  confidence  of  the  court."  '" 

Also:  "Where  the  jury  has  been  treated,  fed,  or  entertained 
by  the  successful  party  or  his  counsel,  or  at  the  expense  of 
cither,  a  new  trial  will,  in  nearly  all  cases,  he  granted.  The  rule 
is,  by  most  courts,  deemed  indispensably  necessary  to  preserve 
the  integrity  of  juries ;  it  being,  as  already  stated,  a  rule  of  public 
policy,  it  will  be  enforced  without  reference  to  the  question  whether 
or  not  the  verdict  was  right."  "• 

The  case  of  Wright  v.  Eastlick '"  presents  a  moat  flagrant  in- 
stance of  this  particular  kind  of  misconduct.     There  one  of  the 

Hd  MeDanielB  v.  McDaniels,  40  Vt. 

363. 

iw  Section  2384,  Thompson  on 
Trials. 

■•I  125  Cal.  517.  58  Pao.  87.  See, 
also,  Scott  T.  Tubbe,  43  Colo.  221,  95 
Pac.  5*0,  19  L.  E.  A.,  N.  8.,  733, 
where  it  was  held  that  the  respon']- 
eot  in  a  condeinDation  suit  should  be 
givEn  a  new  tria,l  without  piiTment  of 
costs,  (or  misconduct,  where  font  of 
the  jurors,  after  ao  oeBclol  inapoction 
of  tbe  property,  separated  from  tbo 
nfBcei  in  charge,  and  went  witb  the 
petitioner,  at  his  invitation,  to  a 
saloon,  and  drank  with  him,  without 
rpRBid  to  whether  tie  verdict  was  in- 
fluenced by  BUflh  misconduct.  Also, 
VoUrath  V.  Crow,  9  Wash.  374,  37 
Puc.  474,  where  the  plaintiff  and  one 
of  the  jurors  were  playing  cards  and 
drinkiog  together  m  a  saloon,  and 
nut  ivalking  tojrether.  and  talking — 
'■  )U(th    not    about    the    :•..-■—- 


the  I 


e  of  il 


irdict  i 


side,  the  supreme  court 
"Trials  of  causes  should  have 
the  appearanp.e  of  fairnpss.  and  it 
would  tend  greatly  to  bring  jndiciAl 
prorcedin)[s  into  disrepute  if  matters 
of  this  kind  shoald  be  overlooked  or 
tolerated,  We  fully  agree  with  the  con. 
Ii-nlion  of  appellant  that  a  verdir.t  ren- 
dered by  a  jury,  a  portion  which  were 
found  to  have  been  promenading  the 


street,  coni'ersing,  playing  cards,  and 
•jrinlcing  with  the  sueceseful  litigant, 
hu.1  the  appearance  of  anything  but 
fairness;  and  let  it  be  once  uadcr- 
stood  that  Buch  things  are  permiiB- 
bte,  and  we  will  be  treated  to  tlio 
spectacle  of  litigants  vying  witb  each 
other,  in  both  private  and  poblie 
places,  in  attempts  to  win  the  good- 
will and  favor  of  the  jurit,  and  the 
adioi  nisi  ration  of  the  law  greatly 
scandalized  therebv."  See,  alM,  Be- 
path  V.  Walker,  13  Colo.  109,  21  Pie- 
917. 

The  case  of  Pinlen  v,  Heinte.  !8 
Mont.  548,  T3  Pac.  123,  is  an  insUiuo 
of  the  application  of  the  rule  to  is- 
proper  communications  to  a  jodp 
when  acting  as  a  jury  in  the  trial  of 
a  question  of  fact. 

See,  also,  Burke  v.  AIcDooald,  3 
Idaho,  296,  29  Pae.  9S,  where  it  wu 
aha  WD  that  the  juron.  or  nme  of 
(hem,  were  treated  to  drinks,  hiacbfi, 
beer,  wine,  eigara,  etc.,  during  the 
progress  of  the  trial,  by  one  of  Iho 
parties  in  interest,  it  wns  held  thai 
even  though  improper  influence  miElit 
not  be  apparent,  a  new  trial  ihi'uM 
be  granted  upon  grounds  o(  public 
policv.  Also,  Palmer  v.  I'tah  («- 
Co.,  2  Idaho,  290  (315).  13  Pae.  4iS. 

Also.  Buchanan  r.  LJiber.  39  Wait. 
410.  81  Pae.  911,  whet^  a  new  trial 
was  granted  for  misconduct,  wbcn  a 
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jnrors,  the  foreman  in  fact,  during  the  trial,  went  to  and  re- 
tarned  from  a  dance  with  one  of  the  defendants.  While  together 
they  drank  and  got  drank,  and  were  quite  intimate,  it  appearing 
even  that  the  juror  borrowed  money  from  the  party  litigant  upon 
whose  ease  he  was  deliberating.  The  trial  court,  upon  tfaie  show- 
ing, denied  the  motion  for  a  new  trial.  The  supreme  court,  how- 
ever, held  that  the  ruling  should  have  been  to  the  contrary,  and 
ordered  a  new  trial. 

"Where,  however,  both  parties  combine  to  feast  the  jary,  neither 
can  complain,  in  the  absence  of  proof  of  such  a  degree  of  intoxica- 
tion resulting  from  such  entertainment  as  to  disqualify  the  jury, 
or  a  juror,  for  the  proper  discharge  of  his  duty."*  This  would, 
of  course,  involve  a  question  of  intoxication  rather  than  improper 
communieations."* 

2.  Communications  After  the  Jury  hitve  Retired. — Communica- 
tions after  the  jary  have  retired  may  be  with  the  officer'in  charge 
of  them  or  with  other  persons. 

(a)  Under  the  construction  before  explained,  to  the  effect 
that  the  term  "irregularity  of  the  court"  includes  irregularities 
of  other  ofBcers  than  the  judge,**  it  is  probable  that  communica- 
tions from  the  officer  to  the  jury  should  be  presented  under  the 
first  subdivision  as  for  an  irregularity  of  the  court.  The  pro- 
vision of  the  statute  is,  that  when  the  jury  have  retired,  "unless 


jarar,  dDiing  tlie  progreM  at  the 
trial,  engag^  in  eonversation  and 
drank  in  a  bbIooh  in  compaDj  with 
one  of  the   parties. 

It  is  pTobable  tbftt  accepting  » 
bribt  Ib  BQch  misconduct  of  a  juror 
u  wonld  be  deemed  ground  for  a  new 
'  trill,  and  that  the  eziatence  of  an 
nprem  agreement  between  one  of  the 
jurors  and  a  partj  to  disregard  the 
law  and  the  evidence  and  render 
a  decision  in  favor  of  iuch  partj 
would  not  affect  the  real  character 
at  the  misconduct  any  more  than 
would  a  tacit  underrtanding  to  the 
Mme  effect.  The  essence  of  the  mie- 
wodoct  lies  in  the  doing  of  the  act 
which  subjects  the  juror  to  improper 
inflnence,  and  creates  a  condition  of 
biu  is  bis  mind  in  favor  of  the  party 
from  wbom  the  favor  has  been  ac- 
cepted. No  case  is  found  bearing  di- 
rectly open  the  point.  Nor  is  there 
any  apparent  reason  for  making  mis- 
conduct of  tiii«  kind  au  exceptJon  to 


the  rale  which  permits  tbe  snccessfnl 
party  to  show  affirmatively  that  no 
prejudicial  effect  resulted  therefrom. 
As  to  bribery  of  a  juror  as  an  irreg- 
ularity of  an  adverse  party,  see  sec- 
tion 4S,  ante;  and  as  to  an  excessive 
verdict  resulting  from  bias  created 
by  bribery  of  a  juror,  see  section  95, 
pott.  Where  the  mi  a  con  duet  or  ir- 
r^rularity  is  confined  to  the  eormp- 
tion  of  a  single  juror,  and  the  verdict 
Is  the  result  of  an  agreement  between 
nine  other  jurors,  it  is  readily  appar- 
ent that  the  bribery  was  ineffective. 
In  the  case  of  a  trial  where  the  judge 
acts  as  jury,  however,  corruption  of 
this  kind  cannot  very  readily  be 
localized . 

Us  Copper  Queen  Co.  v.  Arizona 
Prince  Copper  Co.,  2  Ariz.  10,  7  Pae. 
7IS.  And  see,  to  same  effect.  Brad- 
sbaw  V.  Degenhart.  15  Mont,  267,  4S 
Am.  St.  Rep.  677,  39  Pae.  90. 

"ft  See  seelion  71,  post. 
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by  order  of  the  court,  fhe  officer  haying  them  under  his  charge 
must  not  suffer  any  communication  to  be  made  to  them,  or  make 
any  himself,  except  to  ask  them  if  they  or  three-fourths  of  them 
are  agreed  upon  a  verdict."**  It  will  be  observed  of  this  pro- 
vision that  it  does  not  in  terms  forbid  communications  from  the 
jury  to  the  officer,  but  only  from  the  officer  to  the  jury.  But 
this  cpnstruction  would  be  too  narrow,  for  under  it  the  jury  could 
communicate  with  strangers,  although  strangers  could  not  com- 
municate with  them.  A  fair  and  reasonable  construction  of  the 
provision  requires  that  no  communication  should  pass  to  or  from 
the  jury,  except  the  one  specified  as  to  whether  they  are  agreed. 
Even  in  relation  to  the  calls  of  nature,  permission  from  the  court 
should  be  had,  if  it  is  necessary  to  leave  the  jury-room.  But  in 
such  cases  it  could  usually  be  seen  that  no  opportunity  for  im- 
proper communication  had  occurred. 

The  subject  of  communications  from  the  officer  to  the  jury  has 
been  considered  in  another  plaee.*^  Except  where  the  communi- 
cation purports  to  be  official  in  character,*'  communications  be- 
tween  the  officer  and  jury  would  be  the  same  in  effect  as  com- 
munications between  the  jury  and  third  persons.*** 

(b)  As  above  stated,  it  is  improper  for  the  jury  to  have  com- 
munications with  anyone  after  they  have  retired.  But  where  it  is 
shown  what  the  communication  was,  the  rule  already  so  frequently 
referred  to  applies,  viz.,  that  where  the  case  is  such  that  the  result 
may  have  been  affected,  the  verdict  must  be  set  aside,  but  that 
where  the  court  can  see  that  it  was  not  affected,  it  must  stand.^' 
There  are  many  cases  in  which  it  has  been  held  that  mere  passing 
remarks  between  jurors  and  third  persons  are  harmless.** 


i«  Section  613,  Code  of  Civil  Pro- 
cedure of  California. 

17  Section  39a,  ante, 

18  Such  as  inBtances  given  in  sde- 
tion  39a,  ante, 

18&  For  instance  of  harmless  com- 
munication, see  Nelson  y.  MitcheU,  10 
Cal.  92. 

19  See  section  26,  subdivision  2. 
See  Lee  v.  McLeod,  15  Nev.  158, 
where  it  was  held  that  a  conversa- 
tion between  one  of  the  counsel  and 
juror  about  immaterial  matters  was 
not  prejudicial.  (But  in  this  case 
were  other  features  calculated  to 
throw  suspicion  upon  the  verdict,  and 
the  decision  of  the  court  appears  to 


have  been  based  upon  the  failnre  of 
the  movant  to  call  the  attention 
of  the  court  to  the  facts  at  the  time). 
Also,  Tiernan  v.  Trewick,  2  Utah,  393. 
where  it  was  held  that  a  conversation 
not  calculated  to  affect  his  mind  with 
respect  to  the  issues  before  the  court 
was  not  sufficient  ground  for  a  sev 
triaL  A  verdict  will  not  be  set  aside 
because  of  the  interference  of  stran- 
gers unless  such  interference  has  been 
attended  with  corruption,  or  promoted 
hj  a  party  to  the  action.  Alio. 
Deighton  v.  Hover,  58  Wash.  12.  1Z7 
Am.  St.  Bep.  1035,  107  Pac  853. 

so  See  People  v.  KeUj,  46  CaL  355, 
357,  358;  People  v.  Dennis,  39  CaL 
625;  People  t.  Symonds,  22  CaL  3iS; 
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As  elsewhere  appears,*^  the  publication  of  articles  in  newspapers, 
of  such  a  character  that  they  are  calculated  to,  or  actually  do, 
improperly  influence  the  Terdict  of  a  jury,  is  regarded  as  an 
irregularity,  and  as  such  ground  for  a  new  trial,  under  subdivision 
1,  of  section  657  of  the  Code  of  Civil  Procedure.  The  word  * '  pub- 
lication" includes,  of  course,  the  process  whereby  the  newspaper 
containing  the  article  is  placed  within  reach  of  the  jury;  for,  it  is 
dear,  the  mere  printing  of  the  article,  either  with  or  without 
intent  to  improperly  influence  the  verdict,  is  not  sufiScient.'^  If, 
however,  the  newspaper  reaches  a  member  of  the  jury,  and  the 
article  in  question  is  read,  the  reading  becomes  misconduct  of  the 
juror  who  reads,  unless  it  appears  that  no  improper  influence 
resulted  from  such  reading.  The  supreme  court,  in'  People  v. 
McCoy  **  say : 

''There  is  no  doubt,  however,  that  the  reading  of  newspapers 
by  jurors,  while  engaged  in  the  trial  of  a  cause,  is  an  inattention 
to  duty  which  ought  to  be  promptly  corrected;  and  if  the  news- 
paper contains  any  matter  in  connection  with  the  subject  matter  of 
the  trial  which  would  be  at  all  likely  to  influence  jurors  in  the 
performance  of  their  duty,  the  act  would  constitute  a  ground  for 
a  motion  for  a  new  trial." 

The  distinction  between  the  irregularity  heretofore  considered,** 
and  the  misconduct  of  the  jury  here  referred  to,  has  been  already 
noted.  The  same  set  of  facts  constitutes  both  grounds  for  a  new 
trial,  and  it  is  inconceivable  that  either  should  exist  without  the 
other.  Neither  the  irregularity  nor  the  misconduct  is  complete 
without  both  publication  (including  introduction  of  the  article 
within  the  jury's  reach)  and  reading.  Either  ground  for  a  new 
trial  would  be  incomplete  if  either  element  were  wanting.  What 
was  said  with  reference  to  the  irregularity  applies,  therefore,  to 
the  subject  of  the  misconduct  under  consideration  here.*' 


Kennedy  r.  Commonwealth,  2  Va.  Gas. 
510;  look  at  People  v.  Brannigan,  .21 
Cal.  337,  341,  342;  People  v.  Hughes, 
29  Cal.  257;  People  v.  McCurdy,  68 
CaL  576,  10  Pac.  207;  Peoole  v. 
West,  73  Cal.  345,  14  Pac.  848;  and 
see  Saltzman  y.  Sunset  Tel.  Co.,  125 
Cal.  501,  58  Pac.  169,  as  to  conversa- 
tion about  private  business  over  tele- 
phone in  presence  of  officer.  See, 
also,  Brennan  v.  Seattle,  46  Wash. 
427,  90  Pac.  434,  where  a  prejudicial 
remark   by  a   juror   was   met   by  a 


prompt  instruction  of  the  court  to 
disregard  it,  and  it  was  held  not  to 
be  prejudicial  or  ground  for  a  new 
trial. 

3^  See  section  ^S.ante, 

«2  See  People  v.  Feld,  149  Cal.  464, 
86  Pac.  1100.  And  see  section  48, 
note  18d,  ante. 

28  71  Cal.  395,  12  Pac.  272. 

«*  See  section  48,  ante, 

M  See  the  following  cases:  People 
V.  McCoy,  71  Cal.  395,  12  Pac.  272; 
People   V.   Murray,   85   CaL   350,   24 
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Separation  of  the  Jiuy. — In  civil  eases  it  13  not  the  prac- 
tice to  keep  the  jury  together  during  the  trial  of  the  case.  Beforp 
the  case  is  submitted  to  them,  they  are  at  liberty,  daring  the  re- 
cessea  of  the  court  to  go  to  their  usual  avocations  and  abodes. 
When  the  case  is  submitted  to  them,  however,  and  they  retire  for 
deliberation  upon  their  verdict,  the  code  provides  that  "they  must 
be  kept  together  in  some  convenient  place  under  charge  of  an  officer 
until  at  least  three-fourths  of  them  agree  upon  s  verdict,  or  arp 
discharged  by  the  court.  Unless  by  order  of  the  court,  the  officer 
g  them  under  his  charge  must  not  suffer  any  commuaieation 
to  be  made  to  them,  or  make  any  himself,  except  to  ask  them  if 
they,  or  three-fourths  of  them,  are  agreed  upon  a  verdict."' 
Where  there  is  an  unauthorized  separation  more  or  less  communica- 
tion with  third  persons  usually  occurs.  The  subjects,  however, 
are  distinct;  for  there  may  be  a  separation  without  communica- 
tion with  third  persons,  or  communication  with  third  persons 
without  a  separation.  The  separation  is  a  distinct  act  of  miseoa- 
duct.     The  purpose  of  keeping  the  jury  together  while  deliberating 


Pac.  660;  People  v.  Stokea,  103  Cftl. 
103,  42  Am.  St.  Rep.  102,  37  Pac. 
207;  People  v.  Fernnndox.  3  Cal. 
App.  eSfl,  86  Pac.  899;  People  v. 
FeM,  U9  Cal.  464,  86  Pac.  1100. 
And  Bee  People  v.  OoldPnsoti,  76  Cal. 
328,  le  Pac.  161;  People  v.  Learj, 
105  Ciil.  486,  39  Pau.  24;  People  v. 
Darrant,  116  Cal.  179,  48  P»o.  75. 

1  TliB  quoted  lanKuage  is  from  the 
California  code,  gertion  613.  Code  of 
Civil  Procedure.  Tlie  corresponding 
sectiona  of  other  codes,  having  sub- 
stantially the  same  spope  and  effect, 
but  in  some  inslaneeH  differing 
elightlj  io  form  of  expression,  are  aa 
follows:  Sections  1397  and  1398,  Be- 
vised  Statutes  of  Arizona  (sections 
188  and  189,  Civil  Practice)  ;  section 
190,  Mills'  Annotated  Code  of  Colo- 
rado; scctioD  4389,  Revised  Codes  of 
Idaho;  section  6T50,  Revised  Codes  of 
Montana  (eectifln  1084,  Code  of  Civil 
Procedure);  section  3263,  Cutting's 
Compiled  Laws  of  Nevada  (section 
168,  Civil  Practice)  ;  section  7036, 
Revised  Codes  of  North  Dakota;  sec- 
tion 5707,  Compiled  Laws  of  Okla- 
homa; section  141.  Lord's  Oregon 
Laws;  section  261,  Code  of  Civil  Pro- 
cedure of  Suuth  Itekota;  section 
3155,  Compiled  Laws  of  Utah;  see- 


tion  349,  Rem.  A  Bal.  Code  of  VTisii- 
ington  (section  5002,  Bal.  Code); 
section  4501,  Compiled  Statutes  of 
Wyoming.  The  corresponding  Mclmiis 
of  the  California  Penal  Cmle  are  si 
follows: 

"Sec.  1121.  The  jurors  nton  to 
tiy  an  action  mny,  at  any  time  befon 
submission  of  the  cause  lo  tie  jarr. 
in  tbe  discretion  of  the  Cdurt.  be  p«r- 
mitted  to  separata  or  be  kept  ia 
charge  of  a  proper  officer.  The  offi- 
cer must  be  sworn  to  keep  the  jnron 
together  until  the  next  meeting  of  the 
court,  to  suffer  no  person  to  sprak  U 
tbem  or  communicate  with  them,  nof 
to  do  so  himself,  on  any  subject  eoi- 
nected  with  the  trial,  and  to  r^tani 
them  into  court  at  the  next  m^tisic 
thereof. 

"Sec.  1122.  The  jury  most  sb". 
a{  each  adjourameat  of  the  eonrl.  b* 
admonisbeit  by  the  eoart,  whether  re- 
mitted to  separate  or  kept  in  etiaiK* 
of  officers,  be  admonished  by  lb" 
court  that  it  is  their  duty  not  t«  ew- 
verse  among  themselves  or  mUk  U*- 
one  else  on  any  subject  toaatBUi 
with  the  trial,  or  to  form  or  exjiiv 
any  opinion  thereon  until  th*  (UM 
ii  finally  submitted  to  tham." 
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is  to  preserve  them  from  all  cont&miiiatm^  influeoces;**  and  in 
this  regard  the  mle  applicable  to  all  irregularities  applies,  viz., 
that  where  the  moving  party  shows  an  irregularity  which  may 
have  affected  the  result,  the  verdict  mnfit  be  set  aside  unless  the 
successful  party  shows  that  as  a  matter  of  fact  it  had  no  such  effect. 
This  rule  has  been  fully  considered  in  another  place.*  It  will  be 
aofScient  here  to  give  decisions  showing  its  application  to  cases 
of  separation  of  the  jury. 

1,  Caset  Where  tke  Verdict  was  Set  Aside  for  Unauthorized 
Separation  of  tke  Jury. — As  above  stated,  if  the  circumstances  are 
such  that  the  court  cannot  be  assured  that  nothing  improt)er 
occurred,  the  verdict  most  be  set  aside.  In  People  v.  Baclnis  * 
the  jury  were  ordered  by  the  court  to  be  kept  together  during  the 
trial;  one  of  them  "absented  himself  from  the  jury-room  without 
the  custody  of  the  sheriff  for  the  period  of  two  hours"  without 
obtaining  permission  so  to  do.  For  this  misconduct  the  verdict 
was  set  aside.  In  a  subsequent  case  it  was  said  of  People  v.  Backus, 
that  it  went  "to  the  verge  of  the  true  rule,  if  not  beyond,"  but  the 
case  in  which  this  was  said  was  distinguished  on  the  ground  that  it 
there  aflSrmatively  appeared  that  nothing  improper  occurred.* 

In  People  v.  Brannigan  *  a  new  trial  was  granted  because 
of  the  separation  of  the  jury,  bat  the  report  does  not  show  the 
circumstances  of  the  separation. 


u  Tbis  would  leem  to  be  tlie  test 
u  to  what  ibBll  be  deemed  to  eonati- 
tnte  &  separation.  Id  State  t.  Har- 
ris, 12  Nev.  414,  Beatl?,  J.,  thus  out- 
lined the  priaciple   involved: 

"It  may  be  that  the  fact  that  one 
of  the  jurors  was  where  he  could  ei- 
chinge  a  liogle  word  with  the  stran- 
ger without  being  unheard  by  the 
ofGeer  in  charge  is  sufficient  to  estab- 
liih  a  technical  separation  of  the 
jury.  We  are  inclined  to  think  thut 
it  was,  and  we  think  the  officer  was 
to  blame  for  permitting  a  stranger 
to  have  access  to  the  juror  out  of 
his  eight  and  bearing,  and  thus  af- 
fordiag  an  opportunity,  however 
■'iglit,  for  tampering  with  or  preju- 
diun^  him  in  respect  to  the  case. 
This  IS  a  matter  in  respect  to  which 
«l£cen  cannot  be  too  particular;  for 
although  it  does  not  follow  necessarily 
that  a  new  trial  must  be  ((Tanted 
whraercT  there  has  been  a  slight  acci- 
doBtal  wpaiatiou  of  one  juror  from 
lu*  fellowB   and   fiom   the   officer   in 


charge,  under  ebcamstances  that  ad- 
mit of  private  eonununi cation  between 
him  and  a  stranger,  still  such  things 
are  highly  improper  and  dangerous. 
The  juror  may  bo  spoken  to  and  im- 
properly influenced  in  regard  to  bis 
verdict,  and,  even  if  nothing  of  the 
kind  happens,  the  state  may  not  be 
able  to  show  satisfactorily,  as  it 
would  be  bound  to  do,  that  in  fact  there 
bas  been  no  tampering  with  the  juror, 
and  no  misconduct  upon  his  part." 

See,  also,  Beals  v.  Cone,  £T  Colo. 
473,  S3  Am.  St.  Bep.  92.  62  Pac.  ^48, 
20  Morr.  Min,  Rep.  591;  Edward 
Thompson  Co.  v.  Qundereon,  10  8.  D. 
42,  71  N.  W.  784. 

>  See  section  26,  subdivision  2,  ante. 
And  Bee  Saitzman  v.  Sunset  Tel.  Co., 
125  Cal.  501,  58  Pac.  169.  Alao, 
State  V.  Jones,  7  Nev.  408;  Carna- 
phac  V.  Ward,  8  Nev.  30;  State  v. 
Harris.  12  Ne».  414. 

»  5  Cal.  275. 

•  People  v.  Bonner,  IB  Cal.  428. 

»  21  Cal.  337. 
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In  M'Lain  v.  State*  it  was  shown  that  ''a  part  of  the  jury 
did  very  frequently  of  a  night,  after  they  had  retired  from  the 
court,  absent  themselves  from  the  balance  of  the  jury  without 
being  under  the  charge  of  an  officer,  and  remain  absent  for  the 
space  of  fifteen  or  twenty  minutes,"  and  it  was  not  shown  what 
occurred  during  such  absences.  Held,  that  the  verdict  must  be  set 
aside. 

In  Short  t.  West^  the  circumstances  were  as  follows:  After 
the  jury  had  retired,  being  unable  to  agree,  and  not  wishing  to 
remain  out  aU  night,  they  agreed  to  return  a  finding  that  they 
had  agreed  to  disagree,  and  this  ''verdict"  was  sealed  up  and 
handed  to  the  officer  who  allowed  them  to  go  home.  The  next. 
morning  at  8  o'clock  the  jury  reassembled  and  agreed  upon  a  ver- 
dict, which  they  substituted  for  the  statement  of  the  night  before 
that  they  had  agreed  to  disagree.  It  wab  not  shown  that  an\*thing 
improper  occurred  during  the  separation,  but  the  verdict  was  set 
aside. 

In  People  v.  Hawley,^*  where  the  jury  were  permitted  to  sepa- 
rate and  go  home  for  the  night  after  deliberating  several  hours, 
the  case  being  a*  felony,  a  new  trial  was  granted. 

In  People  v.  Dinsmore,^**  where  the  jury  were  allowed  to  sepa- 
rate and  go  home  on  account  of  the  illness  of  one  of  their  number, 
and  were  separated  sixty-three  days,  the  case  being  a  felony,  a  new 
trial  was  granted. 

In  Nickelson  v.  Smith,^'  the  jury  presented  a  paper  which  pur- 
ported to  contain  their  verdict,  but  which  failed  to  express  their 
real  intention,  and  the  case  was  continued  to  the  following  day 
without  correcting  it.  In  the  meantime  the  jury  were  permitted 
to  separate.  It  was  held  that  the  verdict  was  irregular,  and  that 
it  must  be  set  aside. 


•  10  Yerg.  (Tenn.)  241,  31  Am. 
Dee.  573. 

7  30  Ind.  367;  and  see  Aetna  Ins. 
Co.  V.  Grube,  6  Minn.  82.  In  addi- 
tion, see  Jumpertz  v.  People,  21  ni. 
375;   Organ   v.   State,   26   Miss.   78; 

Ta  111  Cal.  78,  43  Pac.  404.  The 
ground  here  stated  was  not,  however, 
solely  misconduct;  nor,  indeed,  the 
chief  ground  for  granting  the  new 
triaL  Inasmuch  as  the  separation 
was  by  authority  of  the  court,  it  was 
held  to  be  an  irregularity  of  the  court. 
See  latter  part  of  this  section,  and 
eases  cited  in  note  20  et  seq. 


Tb  102  Cal.  381,  36  Pac  661.    Sec, 

also,  People  v.  Logan,  123  Cal.  414. 
56  Pac.  56.  See  note  7a,  above,  and 
latter  part  of  section— eases  cited  in 
note  20  et  seq. 

Te  15  Or.  200,  14  Pac.  40.  The  0^ 
egon  code  (section  200,  Civil  Code) 
provides,  "After  hearing  the  charge, 
the  jury  may  decide  in  the  jury-box, 
or  retire  for  deliberation.  If  they  re- 
tire, they  must  be  kept  together  in  a 
room  provided  for  them,  or  some  otlier 
convenient  place,  under  the  ebaige  of 
one  or  more  officers,  until  they  agree 
upon  their  verdict,  or  are  diaeharged 
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2.  Cases  of  HarmUst  Separation  of  the  Jury. — As  above  stated, 
if  the  case  be  such  that  the  coart  con  see  (either  from  the  showing 
of  the  moving  party,  or  from  a  showio^  by  the  successfol  party) 
that  as  a  matter  of  fact  the  separation  was  harmless,  the  verdict 
most  not  be  disturbed.     There  are  many  caaes  to  this  effect. 

In  People  v.  Lee*  the  occurrence  was  as  follows:  "A  witness. 
daring  her  examination,  fainted  and  fell  to  the  floor;  some  of 
the  jurora  sitting  near  lifted  her  ap  and  carried  her  into  the 
adjoining  chamber  and  laid  her  npon  a  sofa.  The  depaty  sheriff 
in  attendance  upon  the  court  accompanied  the  jnrora,  who  were 
absent  not  exoeedii^  one  minate."  Held,  do  ground  for  a  new 
trial. 

Id  People  ▼.  Bonney*  three  of  the  jurors  retired  for  a  few 
moments  to  a  privy,  the  officer  accompanying  them,  and  no  one 
spoke  to  them  during  their  absence  from  their  fellows.  Seld,  no 
grotmd  for  a  new  triaL 

In  People  v.  Symonds  *•  the  court,  per  Norton,  J.,  gave  the 
showing  npon  which  a  new  trial  was  moved  for  as  follows:  "In 
the  case  before  ns  the  evidence  of  the  separation  is  contained  in  the 
affidavits  of  two  persons,  O'Connor  and  Penny.  It  is  qnestionaMe 
whether  the  facts  stated  by  the  former  show  a  separation.  His 
statem^t  is  that  he  saw  the  jury  walking  on  the  platform  of  the 
St  Geoi^  Hotel,  and  that  a  jrartion  of  said  jurors  were  separate 
and  apart  from  the  others  of  said  jurors.  The  same  thing  might 
be  said  of  them  if  they  had  been  conflned  in  a  room  by  themselves. 


b7  Um  emirt.  The  ofBeer  ihall,  to  tlia 
Dtmoit  of  Ub  ftbilitj,  keep  the  jaxj 
that  together,  separate  frooi  other  per- 
MDi,  without  drink,  except  water, 
and  without  food,  except  ordered  bj 
the  Mart.  He  must  not  suffer  any 
eommuniestion  to  be  made  to  them, 
nor  make  anj  himself,  nnlesa  by  or- 
der of  the  eonrt,  except  to  ask  them 
if  they  have  agreed  upon  their  rer- 

The  opinion  of  the  eonrt  is  as  fol- 
loin:  "We  think  it  waa  an  erroneons 
nereise  of  the  judicial  functions  of 
tha  justice  to  aUow  the  jnrj  to  sep- 
arate without  the  consent  of  the  par- 
tin,  and  to  permit  them,  on  the  next 
or  some  subsequent  day,  to  return 
and  complete  their  verdict  against 
the  objections  of  either  party.  Such 
a  practice,  if  permitted,  u  liable  to 
great  abuse,  and  we  think  we  ought 
MewTrUt- » 


to  give  fun  elFect  to  the  reqnirementa 
of  the  seetioD  above  quoted.  The  jus. 
tice  had  ample  power  to  permit  the 
jnrj  to  pnt  Uieir  verdict  io  proper 
form  at  the  time  of  the  disagreement. 
He  could  have  sent  them  out  for  fur- 
ther deliberatioD,  or  tber  eould  have 
then  decided  in  the  jury-box;  but  the 
practice  of  allowing  the  jury  to  sep- 
arate after  a  eause  has  been  sub- 
mitted, and  without  the  consent  of 
the  parties,  would  be  clearly  in  contra- 
vention of  our  statute " 

»  17  Cal.  78. 

•  19  Cal.  426.  So  where  they  re- 
tired for  the  same  purpose  without 
an  officer.     People  v.  Moore,  41  CaL 

la  S2  Cal.  346;  look  at  People  v. 
Kelly,  46  Cal.  355.  With  reference 
to  People  V.  Boggs,  20  Cat.  432,  tee 
remarks  ia  section  26,  subdivision  2. 
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Penny  says  he  saw  tlie  jurj-  separate  and  apart,  and  without  the 
keeping  of  the  sheriff.  This,  too,  is  equivocal,  and  rather  means 
that  the  sheriff  had  left  the  jury  together  and  absented  himself, 
than  that  the  jurors  had  separated  one  from  another.  He,  how- 
ever, states  that  one  of  the  jurors  came  by  himself  to  the  store 
in  which  the  witness  was  engaged,  and  had  a  conversation  with 
him.  This  shows  a  separation,  and  only  leaves  a  question  whether 
the  accused,  by  presenting  an  affidavit  stating  what  took  place 
in  part,  to  wit,  that  the  witness  had  a  conversation  with  the  juror, 
but  not  stating  the  character  of  the  conversation,  does  not  im- 
pliedly admit  that  the  conversation  was  harmless,  and  that  the 
separation  caused  him  no  injury.  But  it  is  not  necessary  to  con- 
sider critically  the  effect  of  these  affidavits  as  it  might  have  been 
if  they  had  st«od  alone,  because  the  prosecution  assumed  the  bur 
den  of  showing  that  no  injury  resulted  to  the  accused  from  the 
facts  set  forth  in  the  affidavits.  The  testimony  of  the  juror  who 
had  the  conversation  with  Penny  is,  that  he  was  taken  sick  and 
went  to  a  water-closet,  and  in  returning  passed  through  the  store 
where  Penny  was,  and  had  a  few  words  of  conversation  with 
Penny's  employer,  and  perliaps  with  him,  hut  it  was  of  an  entirely 
innocent  character.  The  testimony  of  Penny,  and  also  that  of  the 
sheriff,  who  had  the  jury  in  charge,  and  that  of  several  of  the 
jurors,  was  produced  by  the  prosecution.  It  is  voluminous,  and 
it  is  unnecessary  here  to  recapitulate  it.  It  is  sufficient  to  ay 
that  it  shows  fully  that  the  jury  were  not  subjected  to  any  improper 
influences,  and  that  the  accused  suffered  no  injurj-  from  the  sepsri- 
tion."    And  a  new  trial  was  refused. 

In  State  v.  O'Brien  "  the  officer  took  the  jury  to  the  home  of 
one  of  them,  and  allowed  the  juror,  whose  house  it  was,  to  go 
upstairs  to  change  his  shirt,  the  other  jurors  remaining  below: 
the  juror  who  went  upstairs  was  gone  about  five  minutes;  the 
officer  saw  him  go  up  and  come  downstairs,  and  testified  thai 
he  believed  no  one  could  have  eonverBcd  with  the  juror  without 
his  knowledge.     Held,  that  a  new  trial  must  be  refused. 

In  Colier  v.  State,"  several  persons  made  affidavit  that  when 
the  jury  retired  to  the  woods  to  deliberate  upon  their  verdict 
the  affiant  saw  some  of  the  jurors  in  one  place,  but  could  not  flee 
the  others.     Held,  no  ground  for  a  new  trial. 


.  I.  330. 


>  20  Ark.  63. 
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In  Thompson's  case^*  a  juror  made  affidavit  that  before  the 
rest  of  the  jnry  (confined  together  for  the  night)  had  risen,  he 
rose,  dressed  himself,  and  went  downstairs  to  the  pavement  for 
the  purpose  of  meeting  with  some  passer-by  in  order  to  send  a 
message  to  his  family;  but  that  after  remaining  about  five  min- 
utes and  seeing  no  one,  he  returned  to  the  rest  of  the  jury.  Held, 
no  ground  for  a  new  trial.  In  the  same  ease  the  jury  were  lodged 
in  the  third  story  of  a  hotel ;  they  were  distributed  in  five  different 
rooms  opening  upon  a  common  passage,  which  communicated  with 
the  street  below  by  flights  of  stairs ;  the  doors  of  the  chambers  were 
unlocked  during  the  night,  and  there  were  no  doors  or  fastening  at 
either  end  of  the  passage.    Held,  no  ground  for  a  new  trial. 

In  Philips  V.  Commonwealth  **  the  jury  was  ordered  to  be  kept 
together  during  the  trial.  One  day,  during  the  trial,  a  portion 
of  them  were  allowed  to  take  a  walk  under  the  charge  of  an  officer. 
Those  who  remained  in  the  jury-room  were  in  chaise  of  another 
officer.  Another,  who  complained  of  a  sick  headache,  was  allowed 
by  the  judge  to  go  on  the  hotel  piazza  accompanied  by  an  officer. 
Subsequently  the  judge  himself  came  on  the  piazza  and  sat  near 
the  juror ;  and  the  officer,  being  wanted  for  something,  the  judge 
told  him  to  go,  and  that  he  himself  would  look  after  the  juror.  The 
judge  allowed  the  juror  to  remain  about  three  or  four  minutes  after 
this,  and  then  took  him  back  to  the  jury-room.  While  the  juror 
was  on  the  piazza  other  persons  were  there,  but  nothing  was  said 
by  them,  and  no  conversation  took  place  between  the  judge  and 
the  juror  concerning  the  trial.  Held,  that  the  facts  did  not  re- 
quire the  verdict  to  be  set  aside. 

In  People  v.  Yut  Ling,"  where,  while  making  a  view  of  the  locus 
in  quo,  some  of  the  jurors  were  occasionally  out  of  sight  of  others, 
it  was  held  not  to  be  such  a  separation  as  constituted  misconduct, 
if  they  were  kept  as  much  in  a  body  as  the  nature  of  the  premises 
would  permit. 

In  People  v.  Wheatley,"  where  a  juror  went  to  a  water-closet 
adjacent  to  the  jury-room  when  the  jury  left  the  box  and  started 
for  the  jury-room,  the  other  eleven  going  into  the  latter,  a  new 
trial  was  refused  on  the  ground  that  this  constituted  separation, 
it  appearing  that  the  juror  in  question  was  accompanied  by  a  bailiff 

«  8  Gratt.  (Va.)  637;  see,  also,  People  v.  Tarm  Pol,  86  Cal.  225,  24 
Kennedy's  Case,  2  Ya.  Cas.  510.  Pac.  998,  where  there  was  a  similar 

^*  19  Gratt.   (Va.)   485.  separation  and  a  similar  ruling, 

u  74  Cal.  569,  16  Pac.  489.  And  i<  88  Cal.  114,  26  Pac.  95. 
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that  lie  -^tm  not  gone  more  than  five  minutes,  and  did  not  speak 
to  any  person  during  that  time.  Moreover,  it  appeared  that  do  dis- 
cussion took  place  in  the  jury-room  during  this  short  absence,  and 
no  ballot  was  taken. 

In  Saltzman  v.  Sunset  Tel.  Co.,*^  where  a  juror  separated  him- 
self from  his  fellows  to  the  extent  of  going  to  a  telephone  in  the 
room  where  his  fellows  were  dining,  and  holding  a  private  con- 
versation with  various  outside  persons  on  personal  matters,  it  was 
held  improper,  but  not  prejudicial 

In  People  v,  Rowell "  a  juror  separated  himself  from  his  fellows 
and  visited  a  saloon  which  was  the  place  of  defendant's  alibi,  ap- 
parently in  search  of  information  about  the  case.  The  supreme 
court  thought  this  was  not  prejudicial. 

So  in  other  cases.** 

In  Beals  v.  Cone,'**  where  there  was  an  inspection  of  the  mine 
involved  in  the  litigation  by  the  jury  in  charge  of  the  sheriff,  an^ 
the  latter  told  the  jurors  that  those  who  did  not  desire  to  go  down 
need  not  do  so,  and  some  did  not  go  down,  there  being  no  explicit 
instructions  as  to  the  manner  of  making  the  view,  such  separation 
was  held  not  such  misconduct  as  would  warrant  a  new  trial.  Id 
Menzies  v.  Kennedy,""  the  jury  were  allowed  to  separate  in  the 
presence  of  the  parties  and  their  cotmsel,  during  a  recess  of  the 
court,  and  it  was  held  not  misconduct,  since,  under  the  conditions 
shown,  consent  must  be  presumed,  and  that  the  verdict  wonid  nut 
be  disturbed  there  being  no  afBrmative  showing  of  injury  or  harm. 
In  State  v.  Jones,***  after  retirement,  a  juror  went  to  his  house 
from  the  jury-room  in  company  with  an  officer,  passed  through 
the  streets,  spoke  to  and  was  spoken  to  by  a  number  of  persons, 
but  no  showing  was  made,  or  apparently  attempted,  that  anything; 
was  said  to  him  about  the  case,  and  he  was  all  the  time  constantly 
by  the  officer's  side;  held,  there  was  no  ground  for  setting  the  ver- 
dict aside,  no  opportunity  appearing  for  the  juror  to  be  tampered 


»T  125  Cal.  501,  B8  Pao.  169. 

M  133  Cal.  39,  63  Pac.  137. 

i»  Steward  v.  Hinkel,  72  Cal.  187, 
13  Pao.  494 ;  People  t.  BemmeTl;, 
98  Cal.  302,  33  Pac.  263;  People  v. 
Ebanks,  117  Cal.  652,  49  Pac.  1049, 
*0  L.  H.  A.  269;  People  v.  Cojub,  116 
Cal.  £95,  48  Pac.  21S;  People  t. 
Chaves,  122  Cal.  134,  54  Pae.  596; 
In  re  McKean&'a  Estate,  113  Cal.  SSO, 
77  Pac  461. 


i»  27  Colo.  473,  S3  Am.  8L  Bep. 
92,  02  Pac.  948,  20  Moir.  Min.  Stp. 
591.  See,  alM,  Keller  t.  BIC7,  IS 
Or.  429,  15  Pae.  705,  where,  on  ■ 
view  of  tbe  premiiai,  one  Juror,  un- 
able to  w»lk  over  tbe  aame,  remained 
on  the  outsids,  but  in  view  of  tb» 
greater  part  of  his  fellows.  Btld, 
not  to  be  prejudicial  miacondnet 

nb  g  Ner.  152. 
•     ita  7  Nov.  408. 
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with.  In  Camaghan  v.  Ward/*'  a  juror,  after  retiring  to  delib- 
erate, f  onnd  it  necessary  to  leave  the  room,  and  did  leave  the 
room,  and  go  to  the  rear  of  the  conrt-house,  retoming  immediately ; 
it  appearing  afSrmatively  that  during  such  separation  he  had  no 
opportunity  to  converse  with  anyone  respecting  the  trial,  it  was 
held  no  ground  for  disturbing  the  verdict.  In  Cook  v.  Terri- 
tory,^** it  was  held  that  where  a  member  of  the  jur}^  was  all  the 
while  in  diarge  of  the  olBScer,  and  within  hearing  of  the  other 
jurors,  it  could  not  be  regarded  prejudicial  misconduct  due  to 
separation,  even  though  such  juror  conversed  with  outsiders,  but 
upon  subjects  unconnected  with  the  case.  In  Edward  Thompson 
Co.  V.  Gunderson,^*'  it  was  held  that  a  verdict  would  not  be  set 
aside  for  separation  where  the  jurors  held  no  communication  with 
anyone  during  a  brief  separation.'*' 

As  above  suggested,  the  well-recognized  distinction  between 
separation  per  se  and  separation  involving  misconduct,  as  ground 
for  new  trial,  must  be  constantly  borne  in  mind.  The  first  is  not 
ground  for  new  trial  in  civil  cases,  but  in  criminal  only.**  The 
second  may  or  may  not  be  ground  for  new  trial  in  criminal  cases, 
the  point  remaining  more  or  less,  open  to  judicial  interpreta- 
tion.*' In  civil  cases  separation  involving  misconduct,  as  ground 
for  relief  by  way  of  new  trial,  is  well  established.  The  rule  may 
thus  be  stated :  Separation  of  the  jury  is  never,  of  itself,  ground 
for  a  new  trial  in  civil  cases,  but  it  is  always  regarded  as  probable 
occasion  for  misconduct  of  the  jury,  and  this  misconduct  may  oi 
may  not  be  prejudicial,  and  may  or  may  not  entitle  a  party  to  a 
new  trial.  If  the  circumstances  attending  the  separation  give  rise 
to  a  reasonable  presumption  of  improper  influence,  or  reasonably 
tend  to  show  that  the  substantial  rights  of  a  party  have  been  mate- 
rially affected,  or,  if  the  circumstances  are  such  that  the  court 
cannot  see  that  the  separation  did  not  involve  prejudicial  miscon- 
duct, the  burden  rests  upon  the  successful  party  to  show  affirma- 
tively that  there  was  no  such  misconduct.**  If,  on  the  other  hand, 
the  circumstances  do  not  indicate  prejudicial  misconduct,  the  mov- 
ing party  may,  if  he  can,  make  an  affirmative  showing  thereof. 

^M  8  Ner.  80.  tiring  to  deliberate  upon  their  verdiet,** 

!«•  8  Wyo.  110,  4  Pac.  887.  etc. 

iw  10  8.  D.  42,  71  N.  W.  764.  ti  See  below,  notes  24  and  26. 

^*c  See  note  la,  supra,  "  See  Saltzman  v.  Sunset  TeL  Co., 

*^  See  the  first  clause  of  subdivi-  125  Cal.  501,  58  Pac.  169.    And  see 

flion  3  of  section  1181,  California  Penal  first  part  of  section,  above.     See  also. 

Code:  "When  the  jury  has  separated  as   to   the   general   rule,   seetlonf   26 

without  leave  of  tiie  court  after  re-  and  27,  ante. 
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Upon  the  point  as  to  whether,  in  civil  cases,  any  distinction  is 
to  be  recognized  between  separation  with  and  separation  without 
leave  of  the  court,  there  is  no  direct  expression.  Upon  principle 
it  would  seem  that  no  such  distinction  can  properly  be  drawn.  If 
the  separation  is  with  leave,  even  after  submission  and  retire- 
ment*^ there  can  hardly  be  misconduct  of  the  jury  involved 
therein,'^  though  it  may  be  that  gross  misconduct  may  result  there- 
from. If  the  separation  is  without  leave,  this  fact  alone  cannot, 
in  view  of  the  principle  .above  stated,  be  held  prejudicial ;  though 
if  misconduct  result,  the  fact  that  the  separation  was  without 
leave  would  probably  be  regarded  as  an  aggravating  element,  and 
whether  it  did  or  not,  the  presumption  of  misconduct  would  be  so 
far  indulged  as  to  put  upon  the  successful  party  the  burden  of 
proving  that  there  was  none  in  fact.'* 

As  ground  for  new  trial  in  criminal  actions  a  distinction  is  to 
be  drawn  not  only  between  separation  with  and  separation  with- 
out leave,  but  also  between  separation  before  and  separation  after 
submission  of  the  cause,  or  retirement  for  deliberation.  Separa- 
tion after  retirement  without  leave  is  a  specific  ground  for  new 
trial.'*    Separation  after  retirement,  but  with  leave,  is  not  ground 


*^  If  the  court  should  disregard 
the  proviBions  of  section  613,  Ck>de  of 
Civil  Procedure,  and  grant  leave  to 
separate  after  submission,  it  could 
hardlj  be  regarded  as  misconduct  of 
the  jury,  but  rather  an  irregularity 
of  the  court. 

ss  There  would  seem  to  be  no  dif- 
ference in  this  respect  between  civil 
and  criminal  cases.  See  People  v. 
Hawley,  111  Cal.  78,  43  Pac.  404; 
and  People  v.  Dinsmore,  102  Cal.  381, 
36  Pac.  661. 

24  See  Saltzman  y.  Sunset  Tel.  Co., 
125  Cal.  501,  58  Pac.  169.  The  CaU- 
fomia  code  contains  no  provision  regu- 
lating separation  in  civil  cases  prior  to 
submission  or  retirement,  except  that 
which  makes  it  the  duty  of  the  court 
"either  during  the  trial,  or  after  the 
case  is  submitted  to  them,"  when  they 
do  separate,  to  admonish  them  as  to 
their  duty,  etc.  Separation  is  nowhere 
prohibited,  but  doubtless  the  matter 
is  within  the  discretion  of  the  court, 
and  a  rule  requiring  the  jury  to  be 
kept  together  in  a  civil  case  before 
Rubmission  may  be  so  far  justified 
by  the  circumstances  of  the  particu- 
lar  case   that  it  would   not  be   dis- 


turbed, and  its  disobedienee  Md  to 
raise  a  presumption  of  miseonduet 
against  the  successful  party  requir- 
ing an  affirmative  showing  to  over- 
turn, but  the  point  has  not  been 
passed  upon.  The  code  sectioni  m 
611  and  613,  Code  of  Civil  Proeedore. 

As  to  what  would  be  the  effect  of 
a  separation  in  a  civil  case  after  nib- 
mission  and  retirement  there  is  ne 
direct  expression.  Such  separation 
cannot  be  authorised  by  the  eonrt 
without  contravening  the  provisioos 
of  section  613,  Code  of  Civil  Proce- 
dure; and  while  separation  is  not  pfr 
9e  a  ground  for  a  new  trial  in  civil 
eases,  yet,  if  separation  withont  leave 
can  ever  raise  a  presumption  of  mis- 
conduct sufficiently  strong  to  require 
an  affinnative  showing  to  overturn  tbe 
same,  certainly  a  separation  under 
such  circumstances  should  he  so  re- 
garded. 

The  sole  support  of  the  text  is  to 
be  found  in  the  dictum  in  Saltzman 
v.  Sunset  Tel.  Co.  on  page  508. 

SB  See  section  1181,  subdivision  3, 
1st  clause,  California  Penal  Code. 
And  see  the  following  cay^e^:  Pwpl* 
v.  Hawley,  111  CaL  78,  43  Pac  404; 
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for  a  new  trial.  It  cannot  be  aaid  to  be  even  misconduct  of  th« 
jury.  It  may  be  an  irre^arity  of  tbe  court,  or  an  abivse  of  dis- 
cretion," neither  of  which  has  been  made  a  ground  for  a  new  trial 
in  criminal  cases.  Separation  before  retirement,  with  the  consent 
of  the  court,  is  neither  misconduct  of  the  jury,  nor  irregularity  of 
tbe  court,  but,  since  separation  at  this  particular  time  is  within 
the  discretion  of  the  court,  it  can  he  disturbed  only  for  an  abuse 
of  discretion."*    Separation  prior  to  retirement  without  leave  is 

PiK>p)e  T.  Cojnc,  116  Cal.  295,  iS 
Pac  218;  People  t.  Ebanka,  117  Ckl. 
652,  40  Pac.  1049,  40  L.  B.  A.  269; 
People  T.  Cbmreii,  122  Cfd.  13B;  Peo- 
ple T.  Adknu,  143  CaL  208,  101  Am. 
St.  B«p.  92,  76  Pae.  954,  66  L.  B. 
A  247;  and  see  People  t.  Dinemoie,  ' 
loa  CW.  381,  36  Pae.  661. 

M  People  T.  H&wlej,  111  Cal.  78, 
43  Pae.  404 ;  and  aee  People  t.  Diu- 
more,  102  CaL  381,  36  Pae.  661. 

K*  Id  Dcieobaek  v.  BaTmer,  13 
Coin.  451,  22  Pae.  787,  after  the  eaie 
wai  eDtJTisIj  closed,  readj  foi  the  ts- 
tirement  □(  the  jarj,  at  10  o'clock 
ia  the  ereniae,  the  eoart  luggeated 
that  the  jaij  oe  allowed  to  separate, 
go  to  tbdr  respective  bomee,  and  re- 
turn in  the  morning  (or  the  comple- 
tion of  their  duties.  Plaintiff's  at- 
tarnBTs  objected,  submit  ting  their 
raions  in  writing  to  the  court  and 
counsel  for  the  defendant.  The  lat- 
ter remained  neutral,  eipreasing  their 
consent  to  either  separation  or  the 
retiiement  of  the  jurj.  The  court 
overruled  the  platntiCs  request,  and 
permitted  the  jurj  to  separate.  Af- 
ter their  departure,  plaintiff's  attor- 
nej*  excepted  to  the  action  of  the 
court.  Secticrn  172  of  the  code  (Gen- 
eral Statntea  of  1883)  provided,  "Af- 
ter hearing  the  charge  a  jury  may 
either  decide  in  court  or  retire  for 
delibeiation."  The  practice  of  oharg. 
ing  the  jar;  betoie  argument  ob- 
tained, however,  and  it  waa  regarded 
imposgible  to  enforce  tbe  provisiou 
■tnctlj.  After  eonaidering  the  gen- 
eral question  of  separation  in  con- 
neetioa  with  misconduct,  the  supreme 
cenrt  said: 

"This  being  true,  it  only  remains 
for  OS  to  determine  whether  the  ac- 
tion of  the  court  in  this  case,  of  al- 
lowing the  jnrr  to  separate,  was  an 
alwee  of  discretion.  ConsideriDg  tba 
tima  oeeapied   in    tha    trial    of  tb» 


cause,  and  tba  late  hour  when  the 
cause  was  eoneluded,  we  are  not  pre- 
pared to  saj  that  ue  action  of  the 
court  in  permitting  tbe  jurj  to  sep- 
arate for  the  night  and  reconvene  the 
following  moming  for  their  delibei- 
ation,  under  a  sworn  officer,  was  an 
abuse  of  discretion  Tested  i&  it  bj 
the  law.  Uore  especiallj  do  we  feel 
unsuthoriied  to  disturb  the  verdict 
when  the  affidavits  satisfactoriljr  es- 
tablish the  &et  to  be  that  the  jurors, 
during  the  separation,  were  in  no  way 
approached  or  inluenced.  Tlie  rule 
seems  to  be  that  the  mere  separation 
of  a  jury  will  not  per  te  be  luffident 
ground  for  setting  aside  the  verdict 
and  granting  a  new  trial.  Something 
else  must  appear;  that  is,  that  there' 
was  a  strong  probabilitj  that  the 
jury  had  been  tampered  with  or  in- 
fluenced to  return  tbe  verdict  which 
ia  sought  to  be  set  aside.  This  is 
tbe  accepted  doctrine  in  civil  cases 
in    nearly   all   of    the   states   of    the 

But    in    most    states    provision    ia 

made  for  allowing  the  jury  to  sep- 
arate, by  consent,  prior  to  final  sub- 
mission of  the  ease,  but  such  permis- 
sion must  be  accompanied  with  the 
usual  caution  or  admonition  (see 
note  1,  lupra);  and  it  is  error,  and 
ground  for  a  new  trial,  to  omit  such 
admonition,  unless  it  is  afBrmatively 
shown  that  nothing  transpired  dur- 
ing the  irregular  separation,  to  pre- 
judice the  rights  of  the  defendant. 
Tbe  role  was  thus  expressed  in  Red- 
man T.  Territory,  3  Okl.  360,  37  Pao. 
826:  "If  the  court  baa  failed  to  ad- 
monish the  jury,  upon  adjournments, 
aa  required  by  law,  a  motion  for  a 
new  tj-ial  on  that  ground  should  al- 
lege such  failure,  and  titi  motion  for 
new  trial  should  be  supported  by 
competent  evidence  showing  that 
fact."    Again,  quoting  from  a  Ean- 
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doubtless  governed  by  tbe  same  mles  which  eostrol  in  civil  cases. 
If  there  is  a  showing  of  improper  influence,  or  if  the  circumstances 
attending  the  separation  suggest  or  tend  to  show  the  existence  of 
improper  influence,  the  separation  would  involve  misconduct,  and 
the  misconduct  would  doubtless  be  regarded  as  having  prevented 
"a  fair  and  due  consideration  of  the  case"  within  the  meaning 
of  the  second  clause  of  subdivision  3  of  section  1181  of  the  Paal 
Code." 


S  70.  Jurors  Drinking  Liquor. — All  the  authorities  are  agreed 
that  if  any  of  the  jurors  are  intoxicated,  either  while  listening 
to  the  case  or  while  deliberating  upon  it,  the  verdict  most  be  set 
aside.^  There  is,  however,  a  disagreement  as  to  whether  the  mere 
fact  of  drinking  liquor  by  the  jurors  win  be  ground  for  setting 
aside  the  verdict,  without  regard  to  the  quantity  drunk  or  the 
effect  produced.  Some  courts  have  decided  that  verdicts  are  not 
to  be  set  aside  because  the  jurors  drank  liquor,  unless  the  quantitT 
is  such  that  it  might  have  produced  at  least  some  degree  of  intoxi- 
cation, while  othen  hold  that  if  liquor  is  shown  to  have  been  used 
at  all  they  will  not  inquire  as  to  the  effect  produced,  but  will  set 
aside  the  verdict.     Some  cases  take  a  distinction  between  drink- 


MS  cue  (8t&ta  t.  UuUdiw,  18  Kan. 
16) :  "Of  eouras,  if  shoim  afSmi- 
&tivel7  b;  the  facts  brought  into  the 
csie  at  the  time  of  the  he&ring  of 
the  motion  for  a  new  trial,  that  noth- 
ing transpired,  during  the  irregular 
separation  of  the  jnrj,  prejudicial  to 
the  defendant's  rights,  then  the  court 
would  not  err  in  oTerruliag  the  mo- 
tion. This  Tiew  of  tbe  question,  of 
course,  throws  the  burden  of  proving 
that  no  prejudice  occnrred  hj  reason 
of   the    failuTo   of   the   court   to   ad- 


fact  that  the  court  did  not  admoniBh 
the  jurj,  appellant  should  have  set 
that  fact  out  in  his  motion  for  a 
new  trial,  and  supported  the  charge 
bj  competent  evidence.  Then,  unless 
the  prosecution  eonld  have  shown 
that  his  rights  had  not  been  sub- 
stantially prejudiced,  the  motion 
should  have  been  snstained."  Anil 
see,  to  the  same  effect.  Brink  v.  Ter- 
ritorr,  8  OU.  588,  41  Pae.  61*. 

2T  People  T.  Bemmerlj,  98  Cal.  290, 
3S  Pao.  £63. 


I  In  Bepath  t.  Walker,  18  Colo. 
109,  21  Pae.  917,  where  ths  Jnrr 
were  seen  on  the  street,  whaa  tbej 
should  have  been  deliberating  npon 
their  verdict,  and  one  of  than,  to- 
gether with  the  jud^,  who  was  in 
company,  were  intoxicated,  and  the 
judge  ms  also  intozicat«d  when  h< 
passed  upon  the  motion  for  a  no* 
trial,  the  case  was  reversed,  and  i 
new  trial  granted.  This  is  hardly  a 
fair  illustration  of  the  rule,  sine* 
by  far  the  strongsr  rroand  of  the 
two  was  tbe  irre^anty,  er  miseon- 
ddct,  of  the  jndge.  la  Hediean  v. 
Penn  Fire  Ins.  Co.,  21  Wash.  tSS, 
SS  Pae.  574,  where  a  juror  beesjno 
intoxicated  after  the  dose  of  the  tes- 
timony and  remained  so  during  the 
ar^ment  of  the  ease,  although  the 
nKct  morning  the  attention  of  tbe 
court  having  been  called  to  the  fstt, 
the  juror  beibg  then  sober,  eoonsel 
were  given  an  opportnnity  to  rsargn 
the  case,  a  new  trial  was  held  ts  b* 
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ing  during  temporary  adjournments  and  drinking  while  deliber- 
ating npon  the  verdict.  And  it  is  sometimes  said  that  a  stricter 
rule  should  prevaU  in  criminal  than  in  civil  cases.  The  leading 
case  in  support  of  the  doctrine  that  the  mere  fact  of  drinking 
liquor  is  not  ground  for  setting  aside  the  verdict,  but  that  it  must 
be  shown  that  the  quantity  used  was  such  that  it  might  have 
affected  the  result,  is  Wilson  v.  Abrahams,*'  in  New  York.  The 
leading  case  in  support  of  the  doctrine  that  the  mere  fact  of  drink- 
ing liquor  is  groimd  for  setting  aside  the  verdict,  without  regard 
to  the  quantity  used,  is  Ryan  v.  Harrow,'  in  Iowa.  As  these  cases 
give  very  fairly  the  reasoning  on  their  respective  sides  of  the  ques- 
tion, the  opinions  will  be  quoted  here. 

The  earlier  New  York  cases,  particularly  Brant  v.  Fowler  •  and 
People  V.  Douglass,^  maintained  the  strict  rule  laid  down  in  Ryan  v. 
Harrow.  But  these  cases  were  overruled  in  Wilson  v.  Abrahams. 
In  that  case  the  f&cts  were  that  before  the  evidence  was  closed,  and 
during  an  adjournment  for  dinner,  one  of  the  jur6rs  went  to  a  tavern 
and  drank  about  half  a  gill  of  brandy.  This  was  held  to  be  no 
ground  for  setting  luside  the  verdict,  and  Bronson,  J.,  delivering  the 
opinion,  said: 

''In  civil  cases,  when  the  court  adjourns  for  refreshment  in  the 
progress  of  a  trial,  and  before  the  cause  is  finally  conmiitted  to  the 
jury,  it  is  now  the  usual  course  to  allow  the  jury  to  separate  and 
return  to  their  families  or  boarding-house  for  food  and  rest ;  and 
if  one  of  them  drink  a  glass  of  spirituous  liquor  while  so  absent 
from  court,  I  cannot  think  it  sufficient  ground  for  setting  aside  the 
verdict,  unless  there  is  some  reason  to  suppose  that  the  juror  drank 
to  excess,  or  at  the  expense  or  on  the  invitation  of  one  of  the  par- 
ties. I  agree  that  it  would  be  well  that  all  men  should  abstain 
from  the  use  of  intoxicating  drinks;  but  until  that  sentiment  be- 
comes nearly  or  quite  universal  I  think  it  should  not  be  imposed 
as  a  law  upon  a  juror  in  those  cases  where  he  is  permitted,  for  r 
night  or  an  hour,  to  go  wherever  he  pleases  without  being  attended 
by  an  officer.  To  adopt  the  language  of  Parke,  J.,  in  Everett  v. 
Yonells,  4  Bam.  &  Adol.  681,  where  food  was  secretly  delivered  to 
the  foreman  after  the  jury  had  retired  to  consider  of  their  ver- 


1*  1  Hin,  207. 

<  27  Iowa,  494,  1  Am.  Bep.  302. 

•  7  Cow.  562. 

«  4  Cow.  26,  16  Ahl  Bee.  832; 


also,  Kellogg  v.  Wilder,  15  Johns. 
455;  Dennison  v.  Collins,  1  Cow.  Ill; 
Hose  y.  Smith,  4  Cow.  17,  15  Am. 
Bee.  331. 
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diet,  'it  would  be  a  fearful  thing  if  verdicts  could  be  set  aside  on 
such  grounds  as  this.' 

''This  case  is  distinguished  in  principle  from  those  on  which 
plaintiff  relies.  The  People  v.  Douglass,  4  Cow.  26  [15  Am.  Dec, 
332]  y  was  a  capital  case,  and  the  jurors  were  only  allowed  io  leave 
the  court-room  under  the  charge  of  two  sworn  constables,  with  the 
direction  of  the  court  to  keep  together  and  return  speedily.  Con- 
trary to  their  duty,  two  of  the  jurors  separated  from  their  fellows 
and  the  ofiScers,  and  while  so  separated  ate,  drank  spirituous  liquor, 
and  conversed  with  bystanders  on  the  subject  of  the  triaL  The 
jurors  knew  that  they  were  disregarding  the  instructions  of  the 
court,  and  doing  that  which  the  officers  could  not  rightfully  permit 
to  be  done;  and  for  this  misbehavior  the  verdict  was  set  aside. 
So,  too,  in  Brant  v.  Fowler,  7  Cow.  562,  the  jurors  were  not  allowed 
to  separate,  but  were  permitted  to  leave  the  court-room  accom- 
panied by  an  officer.  One  of  the  number  separated  from  the  officer 
and  drank  brandy,"  and  for  that  cause  the  verdict  was  set  aside. 
This  case  certainly  goes  very  far,  for  it  appears  that  the  juror  did 
not  intend  to  disregard  his  duty.  He  mistook  the  charge  of  the 
judge,  and  only  drank  a  small  quantity  of  brandy  as  a  remedy  for 
disease.  But  still  the  jurors  were  not,  as  in  this  case,  at  liberty 
to  go  where  they  pleased,  nor  had  they  the  right  to  take  either  food 
or  drink  without  the  permission  of  the  court.  It  should  also  be 
added  that  the  judge  had  delivered  his  charge,  and  the  trial,  as  to 
everything  but  the  verdict,  was  at  an  end  before  the  jurors  were 
permitted  to  retire 

"  ....  The  case  of  Brant  v.  Fowler  cannot,  I  think,  be  sup- 
ported. The  mere  fact  that  some  of  the  jurors  'of  their  own  head' 
drank  spirituous  liquor  in  the  course  of  the  cause,  if,  as  was  ad- 
mitted in  that  case,  there  'has  been  no  mischief,'  cannot  be  a 
sufficient  ground  for  setting  aside  the  verdict.  There  is  no  author- 
ity, ancient  or  modem,  so  far  as  I  have  observed,  which  goes  far 
enough  to  uphold  such  a  doctrine.  The  case  of  People  v.  Douglas 
must  be  considered  as  having  turned  upon  all  the  grounds  of  irregu- 
larity which  were  urged  against  the  verdict,  and  not  on  the  single 
objection  that  some  of  the  jurors  drank  spirituous  liquors.  In 
addition  to  the  fact  of  drinking,  two  of  the  jurors,  contrary  to  their 
duty,  separated  from  their  fellows,  and  one  of  them  conversed  with 
the  bystanders  on  the  subject  of  the  trial.  It  is  worthy  of  re- 
mark that  in  the  two  cases  which  have  just  been  noticed  not  a 
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single  authority,  or  even  dictum,  was  referred  to  for  the  porpose 
of  showias  that  the  drinking  of  the  jurore  at  their  own  expense, 
where  there  is  no  reason  to  suppose  there  has  been  any  excess,  is 
in  itself  a  sufficient  ground  for  disturbing  the  verdict.  The  earlier 
cases  in  this  court  had  gone  upon  the  principle  that  notwithstand- 
inga  trifling  irregularity  on  the  part  of  the  jury,  the  verdict  should 
stand,  unless  there  was  some  reason  to  suppose  that  the  party  mor- 
iug  might  have  suffered  by  the  misconduct  of  which  he  com- 
plained. (Smith  V.  Thompson,  1  Cow,  221;  Horton  v.  Horton,  2 
Cow.  589;  Ex  parte  Hill,  3  Cow.  355.)  This  rule  is  in  accordance 
with  the  ancient  cases  to  which  I  have  already  referred.  When 
in  the  course  of  a  trial  a  juror  has  in  any  way  come  under  the  in- 
fluence of  the  party  who  afterward  has  the  verdict,  or  there  is 
reason  to  suspect  that  he  has  drank  so  much  at  his  own  expense  as 
to  unfit  htm  for  the  proper  discharge  of  his  duty,  or  where  he  has 
BO  grossly  misbehaved  himself  in  any  other  respect  as  to  show  that 
he  has  no  just  sense  of  the  responsibility  of  his  station,  the  ver- 
dict ought  not  to  stand.**  But  every  irregularity  which  would  sub- 
ject the  juror  to  censure,  whether  in  drinking  spirituous  liquor, 
separating  from  his  fellows,  or  the  like,  should  not  overturn  the 
verdict,  unless  there  is  some  reasoo  to  suspect  that  the  irregularity 
may  have  had  an  infiuence  on  the  final  result." 

The  other  side  of  the  question  has  been  ably  presented  by  the 
supreme  court  of  Iowa.  The  first  case  in  that  state  upon  the  sub- 
ject is  State  v.  Baldy.*  In  that  case,  after  the  jury  had  retired 
to  deliberate,  one  of  them,  during  a  temporary  absence  for  s  neces- 
sary purpose,  went  to  a  grocery  store  and  drank  a  glass  of  ale  or 
lager  beer,  and  then  returned  with  the  bailiff  to  the  jury-room. 
For  this  the  verdict  was  set  aside,  the  court  mentioning  with  ap- 
proval the  cases  of  Brant  v.  Fowler  and  People  v.  Douglass,  above 
cited.  The  case  of  Wilson  v.  Abrahams  does  not  appear  to  have 
been  called  to  the  attention  of  the  court.  In  the  subsequent  case 
of  Kyan  v.  Harrow,*  the  subject  was  re-examined  in  the  light  of 
subsequent  decisions.  The  court,  however,  adhered  to  the  rule  laid 
down  in  State  v.  Baldy,  and  Beck,  J.,  delivering  the  opinion,  said : 


<•  S«e  People  t.  Leai?,  lOG  CbI.  *S6, 
39  Pae.  Si,  whera  lioular  ■rgumenta 
were  made  uae  of  bj  eonmel  for  de- 
fesdaDta  in  support  of  a  eootentioa 
tkat  the  elandeBtine  introdaction  into 
a  juTj-room  of  intoxicating  liquors 
(or  uM,  eveti  withoat  eonaideration  of 


tbeir  actual  use  was  an  act  casting 
grave  suspicion  on  tbe  verdict  as 
evincing  a  total  miseoaception  of  tlio 
importance  of  the  duties  of  a  juror. 

»  17  Iowa,  39. 

•  27  Iowa,  494,  1  Am.  Bep.  302. 
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''The  fact  that  during  the  progress  of  the  trial  and  after  the 
cause  is  submitted  to  the  jury,  and  before  they  had  agreed  upon 
their  verdict,  two  or  more  of  the  jury  drank  intoxicating  liquors, 
seems  to  be  condusively  established  by  the  evidence  embodied  in 
the  record.  The  liquors  appear  to  have  been  procured  by  the  jury 
without  the  knowledge  or  aid  of  any  of  the  parti'es,  none  of  whom 
are  blamable  for  this  misconduct  of  the  jury  in  this  respect 
Whether  any  of  the  jury  were  intoxicated  is  a  question  of  doubt, 
several  of  the  jurors,  and  the  bailiff  attending  them,  giving  it  as 
their  opinion  that  one  or  two  were  under  the  influence  of  intoxi- 
cating liquors,  while  the  person  thus  charged  and  several  others 
deny  the  fact.  The  view  we  take  of  the  case  will  relieve  us  of 
the  duty  of  determining  whether  the  charge  of  intoxication  is  sos- 
tained  by  the  record 

''This  court  has  ruled  that  a  juror,  separating  from  his  feUows 
while  considering  of  their  verdict  and  drinking  ale  or  lager  beer, 
without  the  charge  that  he  became  intoxicated,  is  misconduct,  re- 
quiring the  verdict  to  be  set  aside.  (State  v.  Baldy,  17  Iowa,  39.) 
The  ruling  of  the  court  is  based  upon  the  fact  of  the  drinking  of 
the  liquor  by  the  juror,  and  no  weight  seems  to  be  given  to  the 
fact  of  separation  without  permission.  The  authorities  cited  in 
support  of  this  decision  are  Brant  v.  Fowler,  7  Cow.  562,  and 
People  V.  Douglass,  4  Cow.  26  [15  Am.  Dec.  332],  which  are  di- 
rectly in  point  and  fully  sustain  the  doctrine  adopted  by  this 
court.  It  is  urged  that  these  cases  were,  at  the  time  of  the  de- 
cision of  this  court  in  State  v.  Baldy,  overruled  by  Wilson  v. 
Abrahams,  1  Hill,  207,  and  the  following  cases,  holding  a  contrary 
doctrine,  are  cited:  State  v.  Sparrow,  3  Murph.  [7  N.  C]  487; 
Pope  V.  State,  36  Miss.  121;  Gibnanton  v.  Ham,  38  N.  H.  108; 
Commonwealth  v.  Boby,  12  Pick.  496.  Wilson  v.  Abrahams,  it 
may  be  admitted,  does  overrule  Bryant  v.  Fowler  and  People  v. 
Douglass.    The  other  cases  cited  by  the  defendant's  counsel  hardly 

go  the  length  and  in  the  direction  claimed  for  them In 

New  York  the  rule  adopted  by  this  court  in  State  v.  Baldy  seems 
to  have  been  the  received  doctrine  until  Wilson  v.  Abrahams.  That 
case  overrules  not  only  Brant  v.  Fowler  and  People  v.  Douglass, 
but  also  two  other  prior  cases  which  recognize  the  rule,  viz.,  Bullard 
V.  Spoor,  2  Cow.  430,  and  Rose  v.  Smith,  4  Cow.  17  [15  Am.  Dec. 
331] .  Prior  to  any  of  these  cases,  however,  it  had  been  held,  in 
the  same  state,  that  a  verdict  would  not  be  set  aside,  because  during 
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a  gospension  of  proceedings  in  a  cause  the  jurors  drank  spirituous  * 
liquors  furnished  by  both  parties  in  the  cause.     (Dennison  v.  Col- 
lins, 1  Cow.  111.) 

"The  foregoing  are  all  the  cases  that  have  fallen  under  our 
notice  which  serve  to  elucidate  the  question  under  consideration. 
It  must  be  admitted  that  they  are  very  far  from  agreement,  and 
cannot  be  reconciled.  It  may  be  said,  however,  that  all  admit 
that  the  drinking  of  intoxicating  liquors  by  jurors  while  in  the 
discharge  of  their  duties  as  such  is  a  very  dangerous  practice, 
that  ought  to  be  discouraged;  it  is  uniformly  condemned.  All 
unite  in  holding,  too,  that  if  it  appear  that  a  juror  was  under 
the  influence  of  spirituous  liquor  while  sitting  in  the  case,  the 
verdict  cannot  be  sustained.  The  rule  which  this  court  adopted 
in  State  ▼.  Baldy  is  supported  by  reason,  and  will  certainly  tend 
to  insure  purity  and  correctness  in  the  verdicts  of  juries  by  re- 
moving the  possibility  of  the  effects  of  excessive  indulgence  in 
intoxicating  drinks,  admitted  on  all  hands  to  be  dangerous  and 
evil.  There  is  absolute  safety  in  the  rule,  there  is  admitted  danger 
without  it.  Prudence  and  a  desire  to  secure  a  pure  administra- 
tion of  the  law  demand  that  we  adhere  to  it.  It  is  in  harmony 
with  other  rules  intended  to  secure  unbiased  and  dispassionate 
verdicts  of  juries,  and  is  supported  by  precisely  the  same  reasons. 
If  a  juror  has  communications  in  regard  to  the  cause  vrith  a  party 
or  an  attorney  therein;  if. he  receives  refreshments  from  a  party 
to  the  suit,  or  is  exposed  to  other  temptations  that  might  operate 
upon  him  to  corrupt  his  verdict,  the  courts  wiU  not  enter  into  an 
inquiry  in  order  to  determine  whether  indeed  such  was  the  result, 
but  in  fear  of  possible  improper  influences  wrought  thereby,  will 
set  aside  the  verdict.**  In  such  cases  jurors  of  ordinary  intelli- 
gence and  integrity  would  not  be  influenced  by  these  things,  but 

the  courts  hold  it  far  safer,  and  as  more  certainly  conducing  to  , 

the  correct,  administration  of  justice,  to  remove  temptation  entirely  * 

out  of  the  reach  of  jurors  than  to  weigh  the  temptations  to  which 
they  may  be  exposed,  and  their  ability  to  resist  them,  and  there-  % 

upon  to  determine  whether  in  fact  the  pure  fountain  of  justice 
has  been  corrupted.    Doubtless,  ardent  spirits  to  a  certain  amount  t 

may  be  drank  without  inflaming  the  passions  or  beclouding  the 
reason,  but  beyond  a  certain  amount  they  indisputably  produce 
these  results.    Where  that  limit  is  vnth  different  men  cannot  be 


I 


••  See  lection  4A,  ante.    Also  People  v.  Leary,  105  CaL  4S6,  39  Pae.  24. 
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certainly  known.    Courts  will  not  assume  to  determine  the  limit. 
and  whether,  in  cases  where  jurors  have  indulged  in  the  use  of  the 
dangerous  liquid,  it  has  been  passed.    Inasmuch  as  in  such  a  case 
there  can  be  no  certainty  of  the  purity  and  correctness  of  th^^ 
verdict,  that  it  is  the  result  of  cool  and  dispassionate  delibera- 
tion and  the  honest  exercise  of  reason,  it  will  be  set  aside.    In  the 
business  affairs  of  the  country  these  very  reasons  often  constrain 
those  who  employ  men  to  discharge  duties  requiring  coolness,  delih- 
eration,  and  the  calm  exercise  of  judgment  for  their  performancf 
with  safety  to  life  and  property,  to  impose  strict  abstinence  from 
intoxicating  beverages  upon  those  so  employed.    Engineers  upon 
railroad  locomotives,  pilots  upon  steamboats,  etc.,  are  often  the 
subjects  of  such  restrictions,  not  because  indulgence  in  intoxicating 
liquors  within  the  very  indefinite  bounds  of  what  is  called  modera- 
tion would  absolutely  unfit  them  for  the  careful  discharge  of  their 
duties,  but  because  there  is  absolute  certainty  of  perfect  safety 
from  the  maddening  influence  of  alcohol  in  entire  abstinence  from 
the  use  of  all  the  liquors  in  which  it  exists,  and  without  such  ab- 
stinence there  can  be  no  safety.    Bronson,  J.,  in  Wilson  v.  Abra- 
hams, 1  Hill,  207,  uses  the  following  language:  'If  one  of  the 
jurors  drank  a  glass  of  spirituous  liquors  while  absent  from  court, 
I  cannot  think  it  a  sufficient  ground  for  setting  aside  the  verdict. 
unless  there  is  some  reason  to  suppose  that  the  juror  drank  to  ex- 
cess, or  at  the  expense  of  or  on  the  invitation  of  one  of  the  par- 
ties.   I  agree  that  it  would  be  well  that  all  men  should  abstain 
from  using  intoxicating  drinks,  but  until  that  sentiment  becomes 
nearly  or  quite  universal,  I  think  it  should  not  be  imposed  as  a 
law  upon  a  juror  in  those  cases  where  he  is  pei^jnitted  for  a  night 
or  an  hour  to  go  wheresoever  he  pleases  without  being  attended  by 
an  officer.  ....  When  there  is  reason  to  suspect  that  he  has  drank 
so  much  at  his  own  expense  as  to  unfit  him  for  the  proper  dis- 
charge of  his  duty,  the  verdict  ought  not  to  stand.'    These  views 
ignore  the  very  reasons  of  the  rule  which  they  attack,  and  put 
out  of  sight  the  acknowledged  fact  that  it  is  the  only  certain  escape 
from  danger  to  the  purity  of  the  verdict  from  the  use  of  intoxi- 
cating drinks.     They  require  the  court  to  determine  the  fact  that 
these  drinks  have  not  been  used  to  excess,  from  which  expression 
we  infer  is  meant  to  an  extent  that  would  not  affect  the  mind  and 
passions — a  most  difficult  task,  that  might  well  puzzle  a  physi- 
ologist.   The  just  administration,  of  the  law  ought  not  to  rest  upon 
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tatb  imcertaintiea.  The  mere  act  of  drinking  at  the  expense  of 
a  party  is  given  as  a  reason  for  setting  aside  the  verdict.  Yet 
the  practical  experience  of  all  men  teaches  that  ordinarily  the 
danger  of  improper  inSuences  over  the  juror  from  drinking  at 
the  expense  of  a  party  to  the  suit  would  not  be  as  great  as  the 
danger  of  arousing  his  passions  and  beclouding  his  judgment  by 
the  drinking  itself,  even  to  an  extent  that  would  not  be  called  ex- 
cessive, but  considered  within  the  bounds  of  moderation.  The 
argument,  too,  in  the  above  extract,  to  the  effect  that  the  restraint 
ought  not  to  be  imposed  on  jurors  while  the  use  of  such  beverages 
is  free  to  others,  is  unsound.  If  the  safe  and  correct  administra- 
tion of  the  law  requires  the  rule,  it  is  no  argument  against  it  that 
it  will  require  jurors  to  submit  to  restraint  not  imposed  upon  others 
or  themselves  when  not  in  discbai^  of  the  duties  of  jurors.  That 
they  may  properly  discharge  those  duties,  they  do  in  fact  submit 
to  many  restraints.  We  are  well  satisfied  that  the  rule  in  State  v. 
Baldy  is  sustained  by  reason,  and  that  it  ia  in  accordance  with 
sound  legal  principles,  and  it  is  not  unsupported  by  authority,  if- 
indeed  the  weight  of  authority  is  not  in  accordance  therewith." 

In  other  states  the  courts  follow,  some  the  rule  in  Wilson  v. 
Abrahams,'  and  some  that  in  Ryan  v.  Harrow.*  In  California  the 
question  arose  in  People  v.  Gray.*  In  that  case  the  facts  were 
that  during  a  confinement  beginning  on  the  evening  of  June  3d, 
and  ending  on  the  morning  of  June  12th,  the  jury  procured  at 
their  own  expense,  and  consumed  from  time  to  time,  seventeen  and 
a  half  gallons  of  beer,  two  gallons  of  wine,  three  faottles  of  claret, 
and  some  whisky  at  each  meal.  For  this  the  verdict  was  set  aside, 
and  Thornton,  J.,  said : 

"It  may  well  be  doubted  whether  it  was  the  intention  of  the 
court  in  Wilson  v.  Abrahams  to  establish  a  rule  in  capital  cases 

T  Bee  Pope  r.  State,  SB  Uin.  121; 
Cnek  T.  State,  24  lod.  151;  Pnriu- 
ton  T.  EumphrejB,  6  Oreeni.  -(Me.) 
379;  State  v,  Cuenel,  31  N.  J.  L. 
249;  Thompoon's  Cue,  8  Oratt.  637; 
RichardBon  t.  Jones,  1  Nev.  40S ; 
State  1.  JouM,  7  Nev,  408;  Bowe  t, 
Sute,  11  Homph.  491;  Pelham  t. 
Page,  S  Ark.  535;  Davia  *.  People, 
19  UI.  74;  Westmoieland  v.  State,  4S 
Oa.  225;  SUts  T.  Caulfield,  23  La. 
Ann.  148;  Penj  v.  Baitej,  12  Kan, 
532;  Laiinwr  t.  Sell/,  13  Eaa.  79; 


526. 

a  Jonea  v.  SUte,  13  Tex.  168,  63 
Am.  Deo.  550;  Leigbtoo  v.  Sargent, 
31  N.  H.  119,  64  Anu  Dec  323; 
DaiiB  V.  State,  35  lad.  496,  9  Am. 
Bep.  760;  Oregg  *.  MeDaniel,  4  Har. 
(Del.)  367;  Sute  t.  Bullard,  16  N. 
H.  139;  but  aa  to  New  HampBhiTe, 
■ee  Gilmanton  v.  Ham,  28  N.  H.  108. 

•  61  Cal.  164,  44  Am.  Bep.  549. 
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different  from  that  held  in  Iowa  and  Texas.  We  express  our- 
selves in  this  way  in  consequence  of  the  guarded  language  of  the 
opinion.  The  opinion  opens  by  stating  the  rule  in  civil  cases,  and 
when  it  comes  to  remark  on  the  case  of  People  ▼.  Douglaas,  in  the 
4th  Cowen,  holding  a  rule  similar  to  that  established  in  Iowa  and 
Texas,  it  is  said  that  the  case  under  consideration  is  distinguished 
from  it,  and  the  feature  of  distinction  first  mentioned  is  that  it 
is  a  capital  case.  The  cases  cited  by  counsel  either  follow  the  rale 
in  the  Iowa  and  Texas  cases,  or  Wilson  v.  Abrahams.  If  any  have 
gone  further  in  a  direction  opposed  to  Ryan  v.  Harrow,  and  Jones 
V.  State,  above  cited,  we  are  not  disposed  to  follow  theuL  It  is 
not  necessary  in  this  case  to  say  which  rule  should  be  adopted  as 
the  law  in  this  state ;  but  following  the  rule  of  Wilson  ▼.  Abrahams, 
^that  where  there  is  reason  to  suspect  that'  a  juror  ^has  drank  so 
much  as  to  unfit  him  for  the  proper  discharge  of  his  duty,'  the 
verdict  ought  not  to  stand.  In  our  judgment  there  is  strong  rea- 
son to  suspect  this  of  one  of  the  jurors,  and  therefore  a  new  trial 
should  be  had." 

It  will  be  observed  of  the  foregoing  case  that  the  language 
quoted  was  not  concurred  in  by  the  majority  of  the  court;  ^*  and 
the  justice  who  wrote  the  main  opinion  expressly  stated  that  it  was 
not  necessary  for  the  purposes  of  the  decision  to  decide  between 
the  rule  laid  down  in  Wilson  v.  Abrahams  and  that  maintained  in 
Byan  v.  Harrow. 

Upon  principle  it  is  thought  that  the  doctrine  of  Wilson  v.  Abra- 
hams is  the  correct  one.  The  fallacy  in  the  ably  written  opinion 
in  Ryan  v.  Harrow  is  that  it  assumes  that  the  question  is  whether 
the  jurors  should  be  permitted  to  drink  liquor  or  not,  and  because 
the  effect  of  liquor  is  different  with  different  men  and  difSeolt  to 
determine,  concludes  that  the  mere  fact  of  taking  liquor  is  ground 
for  setting  aside  a  verdict,  without  regard  to  the  quantity  taken. 
The  real  question,  however,  is  not  whether  the  jurors  should  be 
permitted  to  drink  liquor,  but  what  should  be  done  in  case  they 
do.  It  may  be  conceded  that  the  drinking  of  any  liquor  what- 
ever by  a  juror,  at  any  stage  of  the  trial,  and  by  whomsoever  far- 
nished,  is  misconduct,  and  should  be  treated  as  contempt  of  court, 
and  punished  by  reprimand,  or  fine  and  imprisonment,  or  both 


10  Myrick,  McKee,  McKinstryy  and 
Boss,  J  J.,  concurred  specially.  Sharp, 
•tein,    Ji,    concurred    •peciallyi    but 


thoaght  the  introdnetioii  of  Bqaor 
into  the  jury-room  ''eonstitated  aii- 
oonduet  per  $e*^ 
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But  if  the  misconduct  had  no  influence  upon  the  result,  why  should 
such  result  be  set  aside  on  account  of  it!  There  are  many  cases 
in  which  the  court  can  see  that  the  drinking  could  not  have  affectecl 
the  verdict.  Thus  where,  as  in  Brant  v.  Fowler,  a  juror  drinks 
a  third  of  a  gill  of  brandy  to  check  a  diarrhea,  or  where,  as  in 
Wilson  ▼.  Abrahams,  he  drinks  a  half  of  a  gill  during  a  recess  of 
the  court,  or  where  a  glass  of  ale  or  claret  is  taken  with  dinner, 
or  where,  during  an  adjournment  from  Saturday  to  Monday,  he 
takes  his  customary  wine  or  beer,  or  a  social  glass  with  a  friend 
to  cheer  his  day  of  rest — ^in  such  cases  the  court  can  determine 
with  reasonable  certainty  that  the  drinking  had  no  effect  whatever 
upon  the  verdict.  Now,  such  being  the  case,  the  only  possible 
reason  for  setting  aside  the  verdict  (aside  from  the  punishment 
of  the  juror,  which  can  be  more  effectually  done  in  another  way) 
is  the  prevention  of  drinking  by  jurors  in  other  cases — ^this  result 
being  supposed  to  be  attainable  by  the  establishment  of  a  rule 
applicable  to  all  cases,  that  the  mere  fact  of  drinking,  without 
regard  to  quantity,  will  vitiate  the  verdict.  The  objection  to  this 
course  is  that  it  punishes  the  wrong  party;  it  is  a  comparatively 
light  punishment  to  the  juror,  and  a  very  severe  one  to  the  success- 
ful party,  who  is  entirely  innocent.  It  is  a  very  grave  question 
whether  any  court  has  the  right  to  set  aside  a  verdict  which  is 
free  from  defect,  and  entirely  untainted  by  the  irregularity,  merely 
for  the  sake  of  the  effect  upon  jurors  in  other  cases.  In  California 
the  statute  provides  that  a  new  trial  can  be  granted  only  for  a 
cause  "materially  affecting  the  substantial  rights"  of  the  losing 
party;  and  it  seems  a  palpable  violation  of  this  provision  to  grant 
a  new  trial  where,  as  in  the  cases  put,  the  court  can  see  that  no 
right  of  the  party  was  materially  or  otherwise  affected.  But 
assuming  that  the  court  may  rightfully  take  such  a  course,  it  is 
very  questionable  whether  it  would  accomplish  the  desired  end. 
For,  not  being  lawyers,  the  great  majority  of  the  jurors  in  other 
cases  would  not  know  about  the  rule,  and  if  they  knew  about  it, 
would  in  all  probability  be  much  less  concerned  at  the  setting 
aside  of  their  verdict  than  at  the  prospect  of  the  more  direct  pun- 
ishment of  a  fine  or  an  imprisonment.  The  rule,  therefore,  even 
if  it  may  rightfully  be  made  by  a  court,  is  not  likely  to  accom- 
plish its  only  possible  purpose,  and  involves  a  heavy  punishment 
of  an  entirely  innocent  party.  Moreover,  if  such  a  rule  is  to  be 
applied  to  jurors,  it  is  not  easy  to  see  it  should  not  be  applied  to 

Ktw  Trial— 28 
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the  judge.  His  duties  are  as  delicate  and  difficult  of  perfornian 
aa  those  of  tlie  jurors,  and  the  ellect  of  alcohol  on  his  mind  is  i 
ihore  easily  ascertainable  than  on  theirs. 

In  the  case  of  People  v.  Lee  Chuck,'"*  where  this  was  assigm 
as  ground  for  new  trial  under  the  second  clause  of  subdivision 
of  section  1181,  Penal  Code,  the  distinction  above  referred  lo  t 
tween  capital  and  other  cases  was  reiterated.  The  court  the 
said: 

"  .  .  .  .  We  are  of  the  opinion  that  where  the  proof  of  tl 
drinking  is  clear  and  undisputed,  and  that  it  was  done  while  tl 
jury  were  actually  deliberating  upon  their  verdict  in  a  capital  caa 
a  verdict  of  conviction  should  not  be  allowed  to  stand.  This 
our  conviction  independent  of  authority,  but  the  great  weight  < 
authority  is  to  the  same  effect."  (Citing  People  v.  Gray,  aupr 
and  other  cases.) 

With  the  exception  of  this  ease,  however,  the  California  coiir 
have  not  followed  this  distinction.  People  v.  Lee  Chuck  was  sp 
cifically  overruled  and  discredited  in  People  v.  Leary."""  and  nev. 
was  really  regarded  as  authority  in  this  state.  It  received  tl 
acquiescence  of  only  three  of  the  seven  justices  of  the  eout 
Works,  who  wrote  the  opinion,  and  Thornton  and  Sharpsteii 
Beatty,  C.  J.,  concurred  specially ;  MeParland,  J.,  dissented.  Temp 
and  Patterson,  JJ.,  not  participating.  In  the  Leary  ease,  whic 
was  also  a  capital  case,  it  was  distinctly  held  that  the  mere  fit 
of  the  jury  or  any  of  them  drinking  intoxicating  liquors  whil 
the  ca.se  was  being  tried  would  not  of  itself  vitiate  the  verdir 
In  fact,  counsel  for  defendant  laid  less  stress  upon  the  fact  c 
drinking  than  upon  the  alleged  clandestine  and  surreptilioa 
manner  of  introducing  the  liquor  into  the  jury-room,  cootcndjn 
that  a  man  who  would  thus  wantonly  and  willfully  "sning|;le 
into  the  jury-room  intoxicating  liquors  without  the  knowledge  o 
the  court  or  parties  "evinces  such  a  total  misconception  .  .  ,  .  o 
the  importance  of  their  (his)  duties  and  obligations  as  of  its«l 
to  east  grave  suspicion  on  the  verdict  and  warrant  a.  new  trial." 

The  doctrine  of  Wilson  v,  Abrahams  has  been  followed  consisl 
ently  in  California  (the  Lee  Chuck  case  being  apparently  the  ml; 
departure,  if  it  can  be  regarded  as  a  departure).  In  People  v 
°  which  was  a  larceny  case,  one  of  the  jurors  was  shoin 

">«  88  CaL  602,  28  Pae.  500. 
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to  have  tabeo  whisky  during  the  noon  recess  of  the  day  on  which 
the  verdict  was  rendered  in  the  afternoon,  but  not  to  have  been 
noticeably  intoxicated.  The  court  thought  that  while  the  juror 
might  have  drunk  more  than  he  ought,  it  did  Dot  appear  that  be 
was  unable  to  render  an  intelligent  verdict.  In  other  words,  tbe 
mere  fact  of  drinking  whisky  while  the  case  was  being  tried,  and 
immediately  preceding  the  retirement  of  the  jury,  was  not  regarded 
as,  of  itself,  ground  for  a  new  trial.  So  in  People  v.  San- 
some  "^  the  court  held  that  the  indulgence  of  jurors  in  intoxicating 
liquors  could  not  successfully  be  maintained  as  ground  for  new 
trial  unless  it  could  be  shown  that  such' indulgence  had  resulted  in 
their  being  incapacitated.     So  in  other  cases.'"* 

iM  9S  Cal.  £35,  33  Pm.  202. 

><»  People  T.  Van  Harn,  119  Cal. 
323,  51  Pbc.  538;  People  t.  Leary, 
105  Cal.  486,  39  Pae.  24.  But  see 
People  T.  BemmeTly,  98  Cal.  299,  33 
Pac.  263,  where  drinking  wae  one  of 
tbe  groundi  treated,  although  the 
new  trial  appears  to  have  been 
granted  for  aeparation  of  the  jury; 
■ad  People  v.  Mitchell,  100  Cal.  323, 
34  Pae.  693,  where  almost  every 
species  of  misconduct  and  irregular- 
ity, upon  tbe  part  of  the  jury  and 
adverse  parties,  wag  catalogued,  and 
where  the  opinion  of  the  supreme 
court  relative  to  drinking  as  a  ground 
for  a  new  trial  ia  fully  set  forth; 
People  ».  Lyle   (Cal.),  4  Pae.  977. 

The  drcidonB  of  other  states  are 
in  aeeord  with  the  principle  here  out- 
lined. In  Jones  t.  People,  S  Colo. 
4.52.  45  Am.  Rep.  526.  it  was  held 
that  the  use  of  liquor  by  jurors,  even 
in  the  jury- room,  while  it  might  sub- 
ject the  juror  to  punishment  for  con- 
tempt of  Goort,  is  not,  in  itself, 
gronnd  for  a  new  trial,  nnleta  it  ap- 
pears that  the  interests  of  the  losing 
party  have  been  injuriously  affected 
therEby.  The  same  rule  was  applied 
US  has  been  beld  to  govern  in  other 
cases  of  miaeonduct.  In  Uay  t. 
People,   S  Colo.  210,  6  Pac.  818,  tbe 


stated,  and 
trisl  was  refused  because  two  of  the 
jurors  drank  intoiicants,  no  preju- 
'licial  effect  being  shown. 

In  Daria  t.  Cook,  9  Nev.  134,  the 
subject  was  tbns  treated:  "In  some 
ef  tbe  state*  of  this  Union  the  use  of 
spirituous   liquora  by   the  jury   with- 


out the  permission  of  the  court  will 
avoid  the  verdict,  but  in  this  and 
other  states,  the  rule  has  been  so  far 
modified  that  the  modera'«  use  of 
liquors,  unless  tumiihed  by  tbe  pre- 
vailing party,  does  not  eons  ti  tuts 
luch  Tnisconduet  as  will  vitiate  tba 
verdict.  No  court,  however,  should 
hesitate  to  set  aside  a  verdict 
formed  by  a  jury,  any  one  of  whom 
has  during  the  performance  of  bis 
duties,  used  liquor  to  an  intoxicating 
extent.  Although  it  requires  but 
three -fourths  of  their  number  to 
agree  upon  a  verdict,  the  correct  ad- 
ministration of  justice  demands  the 
exercise  of  cool,  unclouded  sober 
judgment  of  the  twelve  men  who  are 
selected  to  investigate  the  facts  at 
iasue.  In  vindication  of  the  charac- 
ter of  coortB,  and  the  purity  of  jury 
trials  a  verdict  participated  ia  by  a 
juryman  with  passions  inflamed  and 
reason  impairi'd  by  ardent  spirits 
should  not  be  allowed  to  stand.  Trial 
by  jury,  regarded  by  our  ancestors 
aa  the  principal  bulwark  of  our  lib- 
erties and  the  glory  of  the  Eiij('^",h 
law,  would  degenerate  into  a  mock- 
ery of  justice  it  veriiict  were  capri- 
ciously    determined     by     intoxicated 

8ee,  to  same  effect,  Richardson  v. 
Jones,  1  Nev.  405;  State  v.  Jones,  7 
Nev.  408;  Schissler  v.  Cheashire,  7 
Nev.  427,  S  Morr.  Min.  Rep.  309. 
Also.  S.  &  M.  Min.  Co.  v.  Showers, 
6  Nev.  291. 

Even  intoxication  is  not  ground 
for  a  new  trial,  if  it  appears  'that 
such    intoxication    did    not    result   in 
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The  circumstances  connected  with  the  use  of  spiritaous  liquor 
by  jurors  often  involve  the  real  misconduct.  Thus  in  Palmer  v. 
Utah  etc.  Go.,^^'  the  liberal  and  conspicuous  patronage  of  a  saloon 
by  a  relative  of  one  of  the  parties,  the  saloon  being  owned  and 
kept  by  one  of  the  jurors,  who,  with  other  jurors,  drank  liquor 
with  said  relative,  and  at  his  expense,  although  there  was  no  show- 
ing of  intoxication,  was  held  ground  for  a  new  trial.  So,  it  has 
been  frequently  held  that  drinking  by  jurors  at  the  expense  of 
the  prevailing  party  would  be  held  prejudicial.*®'  This  subject  is 
considered  at  greater  length  elsewhere.**^^ 

Here,  as  elsewhere,  it  is^esisential  that  the  interested  party  shoald 
be  vigilant,  and  call  the  court's  attention  to  the  intoxication  of  a 
juror;  failing  which,  he  cannot  avail  himself  of  the  ground  to  ask 
a  new  triaL"^ 


injury.  Thus  in  Walsh  v.  Winston, 
18  Idaho,  768,  111  Pac.  1090,  where 
the  intoxication  occurred  during  a 
recess  of  the  court,  and  when  court 
convened,  and  it  was  apparent  that 
the  juror  was  not  yet  sober,  the  court 
took  another  recess  until  he  should 
fully   recover,    and   at   no   time 


was 


•i 


the  jury  called  upon  to  consider  the 
case  while  the  intoxication  lasted,  and 
the  parties  did  not  object  at  the  time 
to  the  method  of  disposing  of  the 
question,  it  was  held  that  there  was 
no  ground  for  a  new  trial. 

lot  2  Idaho,  290  (315),  13  Pac. 
425. 

lOf  See  cases  cited  in  note  lOe, 
iupra, 

lOh  See  section  48,  ante. 

It  is  always  a  difficult  matter  to 
1^  the  finger  upon  the  real  source 
of  the  prejudicial  misconduct  in  cases 
involving  the  use  of  intoxicants. 
Mere  intoxication  seldom  exists  un- 
accompanied by  other  misconduct  or 
irregularity.  A  case  in  point  is  that 
of  Scott  v.  Tubbs,  43  Colo.  221,  95 
Pac.  540,  19  L.  R.  A.,  N.  8.,  733.  In 
that  case,  which  was  a  condemnation 
suit,  four  of  the  jurors,  after  the  in- 
spection of  the  property  by  the  jury, 
separated  from  their  fellows,  and  the 
officer  in  charge,  and  went  with  the 
petitioner,  on  his  invitation,  to  a 
saloon,  and  drank  with  him,  but  not 
to  intoxication.  Here  was  misconduct 
by  separation,  possible  misconduct  l^ 


drinking,  and  possible  tampering,  or 
irregularity  of  the  adyeree  party.  A 
new  trial  was  granted  and  only  miscon- 
duct by  intoxication  was  expressly 
eliminated.  A  new  trial  was  prop- 
erly granted  i^or  such  separation  as 
involved  presumptive  prejudice  in 
most  states;  and  the  same  result 
might  have  followed  acceptance  of 
favors  from  one  of  the  parties. 
Other  illustrations  might  be  offered, 
but  the  cases  are  to  be  found  cited  in 
their  appropriate  connection,  either 
under  the  sections  as  to  irregularity 
of  court  or  adverse  party,  or  miscon- 
duct of  the  jury. 

lok  In  Bradshaw  t.  Degenhart,  15 
Mont.  267,  48  Am.  St.  Rep.  677,  39 
Pac.  90,  where  the  defendant  joined 
in  drinking  at  plaintiff's  expense 
with  the  jury,  and  did  not  bring  the 
alleged  misconduct  to  the  attention  of 
the  court,  he  is  not  in  a  position  to 
say  that  there  was  prejudice  to  his 
right  to  a  fair  and  impartial  trial 

In  Grantz  v.  Beadwood,  20  S.  P. 
495,  107  N.  W.  832,  and  Ewing  t. 
Lunn,  22  S.  D.  95,  115  N.  W.  527, 
it  was  held  that  it  must  he  show 
that  the  movant  was  ignorant  of  the 
misconduct  until  after  the  trial,  and 
in  the  last-cited  case,  it  was  held 
that  where  knowledge  existed,  and  tbe 
attention  of  the  court  was  not  called 
to  the  misconduct,  waiver  resulted. 
Also,  Kinneberg  v.  Kinneberg,  8  N. 
D.  311,  79  N.  W.  337. 
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The  qnestion  of  intoxication  of  a  juror  ia  one  of  fact  for  the 
determination  of  the  trial  conrt,  and  such  determination  will  not 
be  interfered  with  on  appeal,  otherwise  than  as  the  determination 
of  questions  of  fact  in  general  may  be  reviewed  by  the  appellate 
Mnrt."' 

With  reference  to  setting  aside  the  verdict  for  drinking  by  jnrora, 
the  role  laid  down  by  Bronson,  J.,  in  Wilson  v.  Abrahams  is  not 
difficnlt  of  application,  and  is  entirely  free  from  dangerous  con- 
sequences. It  is  that  where  liquor  is  taken  by  a  juror  in  such  a 
quantity  that  the  court  can  see  that  it  had  an  injurious  effect,  or 
that  the  court  cannot  determine  whether  it  had  such  effect  or  not, 
the  verdict  must  be  set  aside;  but  that  where  the  court  can  see 
that  the  quantity  taken  could  not  have  had  any  effect,  the  verdict 
must  stand.  In  the  language  of  that  distinguished  judge,  the  ver- 
dict should  not  be  overturned  "unless  there  is  some  reason  to  tui- 
pect  that  the  irregularity  may  have  had  an  influence  upon  the 
filial  result.'*  In  other  words,  if  there  be  doubt  the  verdict  must 
be  set  aside,  but  if  there  be  none,  the  verdict  mast  stand.  This 
doctrine  is  based  upon  sound  reasons;  it  is  in  harmony  with  the 
general  rule  as  to  irregularities,"  and  ia  in  accordance  with  the 
weight  of  authority.'* 

There  can  be  no  distinction  upon  any  sound  principle  between 
drinking  in  criminal  cases,  and  drinking  in  civil  cases.  The  mis- 
conduct is  the  same;  the  effect  on  the  mind  and  passions  is  the 
same ;  and  the  rights  involved,  if  not  always  as  important,  are  in 
many  cases  of  immense  value. 

I  71.  The  Jnron  mnst  Arrive  at  a  Verdict  by  Hutoal  Oon- 
nltation  and  Deliberation,  and  not  by  a  Resort  to  the  Deter< 
minatioD  of  Chance. — Arriving  at  a  verdict  by  a  resort  to  the 
determination  of  chance  is  so  repugnant  to  every  sense  of  justice 
and  every  consideration  of  policy  that  the  law  allows  it  to  be  shown 
by  the  affidavits  of  the  jurors,  it  being  the  only  exception  to  the 
mle  that  the  affidavits  of  jurors  are  not  admissible  to  impeach  their 
verdict.*     Any  expedient  which  involves  the  element  of  chance  ia 

>M  See  State  t.  Jonei,  7  Ne*.  lOS;  >  Section  fl97,  RnbdlTJaion  2,  Call- 

8Ut«  T.  St.  CUir,  16  Nct.  207.  farnift  Code  of  Civil  Procednre,  &nd 

"  See  Mctiou  26,  ante.  eorreBpoDding    proviBians    ol     other 

"  S«e  note  7,   tupra.     In  Telation  Codes,    gection    23,    ant».     Bee,    ftlao, 

to  the  nbject   in   gener&l,   see   Com-  leetiou  73,  poft. 

mmiwealUi  t.  Bob;,  12  Pick.  IBS. 
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within  the  prohibitioE."  Thus  where  two  of  the  jurors,  beinsr  ua 
able  to  assent  to  the  conclusion  of  the  others,  agreed  betweeo  thera 
selves  that  one  should  cover  a  piece  of  money  and  the  other  shoult 
guess  whether  it  was  "heads  or  tails,"  and  that  if  he  guessed  cor 
rectly  they  should  assent  to  the  conclusion  of  the  rest,  and  th< 
guess  being  correct  they  so  assented,  it  was  held  that  the  verdic 
must  be  set  aside.'  So  where  the  question  dividing  the  jury  w« 
whether  they  should  give  fifteen  hundred  dollars  or  one  thousaiK 
dollars,  and  they  agreed  to  draw  straws,  and  to  render  a  veniic 
for  fifteen  hundred  dollars  if  the  long  straw  was  drawn,  anil  (oi 
one  thousand  dollars  if  the  short  straw  was  drawn,  and  the  loni 
straw  was  drawn,  and  in  pursuance  of  their  agreement  they  ren 
dered  a  verdict  for  fifteen  hundred  dollars,  a  new  trial  wa 
granted.'  The  rule  that  a  resort  to  the  determination  of  chanci 
will  vitiate  a  verdict  is  bo  well  settled  that  it  is  not  considerei 
necessary  to  refer  to  the  decisions  in  other  states  upon  the  propo 
sition.* 

A  common  mode  of  arriving  at  the  amount  of  a  verdict  is  for  th' 
jurors  to  agree  that  each  shall  set  down  the  amount  he  thinlis  ii 
proper,  and  that  the  sum  of  all  the  amounts  shall  be  divided  bi 
the  number  of  persons  composing  the  jury.  When  this  is  don* 
under  a  further  agreement  that  the  quotient  shall  be  taken  as  Ihi' 
amount  of  the  verdict,  and  the  agreement  is  carried  out.  the  ver- 
dict is  a  chance  verdict  and  a  new  trial  will  be  granted. 

It  was  at  one  time  held  in  this  state  that  a  verdict  arrived  at 
in  this  way,  while  improper  and  vicious  and  subject  to  be  set  aside. 


"  A  verditt  determined  by  chance 
will  be  set  aside,  anj  a  new  trial 
i;mtit«i],  aaide  from  bdj  particular 
mode  of  showing  the  fact  itselC. 
Schoolfleld  V.  Brunton,  20  Colo.  139, 
36  Pae.  1103;  Pawnee  t.  Adams,  1 
Colo.  App.  250,  2B  Pac.  662;   Giffen 


Idab 


231,   55    Pac 


pppar  that  the  asiient 

e    of    tham    was    ob- 

result  of  the  chance  deter- 

Mi<!geley    v.    Bergerman, 

Utah,   17,    83   Pac.   468;    and   if, 

fter   the   resort   to   chance,   the  jury 

(ieliberaCe  in  good  faith, 

afterward    arrive    at   s   verdict 

ch    deliberation, 

cannot   be   Bald 

hava  directly  induced  the  verdict. 


and  it  will  not  be  set  luide,  Pnn 
V.  California  Min.  Co.,  27  Dtali.  3*8, 
75  Pae.  934.  If  the  chance  n>r>l>cl 
itself  is  afterward  voted  on  aw)  u* 
cepted  aa  the  deliberate  ezpmnM 
of  the  opinion  of  the  jurr,  the  rtr^et 
will  be  regarded  aa  vaLid.  Grralr; 
Irr,  Co.  V.  Von  Trotba,  4S  Colo.  It, 
lOS  Pae,  9S5. 

J  Conner  v.  Palmer,  23  Cal.  4a 

'  Levy   y,    Brannan,   39   CaL    4SS. 

For   facts   of   this   case,   see  toI.  57. 

Sup.  Ct.  Becords,  p.  268,  in  8.  F.  U* 

•  See,  generally,  section  4M  •!  *»i, 
ProfTntt  on  Jury  Trial;  HillJird  ns 
New  Trials,  pp.  160,  161,  163;  !  Gt»- 
ham  and  WBtorman  on  New  Tiiaii, 
p.  578  et  »eq. 
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wai  DOt  technically  a  chance  verdict,  and  that  its  irregularity  oonld, 
therefore,  not  be  shown  by  the  testimony  of  the  jarors  them- 
selres,'  but  in  Dixon  v.  Plana  *  the  supreme  court,  overruling  the 
former  cases,  determined  that  such  a  verdict  came  nnder  the  terms 
of  the  subdivisioD  just  cited  and  could  be  impeached  by  the  aflS- 
davit  of  any  one  of  the  jurors,  and  this  ruling  has  been  followed 
by  subsequent  cases.' 

If,  however,  the  jurors  do  not  agree  to  be  bouud  by  the  result 
of  the  computation,  but  reserve  to  themselves  the  right  to  dissent 
from  it  in  arriving  at  their  verdict,  there  is  no  impropriety  in  their 
conduct,  and  the  verdict  will  stand." 

Authorities  in  other  states  are  to  the  same  effect.* 

and  othera,  and  waa  never  toOf  se- 
eepUd  H  Boiiiid  law  anywhere.  The 
following  easea  are  cited  as  Buataining 
the  nile,  and  aa  illustrating  ita  his- 
tory: Knight  V.  Fiaher,  15  Colo.  176, 
25  Pac.  78;  Pawnee  Imp.  Co.  v. 
Adamt,  I  Colo.  A  pp.  250,  28  Pae. 
062;  Schoolfleld  y.  Brunton,  20  Colo. 
139,  36  Pac.  1103;  Empaon  Packing 
Co.  T.  Vaughan,  27  Colo.  66,  59  Pac. 
749;  Colorado  Spring*  v.  Duff,  15 
Colo.  App.  437,  62  Pae.  959;  Flood 
».  McClure,  3  Idaho,  587,  32  Pac.  254 ; 
Gordon  v.  Trevarthan,  13  Mont.  387, 
40  An.  St.  Bep.  452,  34  Pae.  1B5; 
Lee  T.  Clute,  10  Nov.  149;  Murphj 
V.  Murphy,  1  8.  D.  316,  47  N.  W.  142, 
9  h.  B.  A.  820;  Ulrick  v.  Dakota  etc. 
Co.,  2  3.  D.  285,  49  N.  W.  1054;  Long 
T.  Collina,  12  8.  D.  621,  82  N.  W. 
95;  Wright  v.  Union  Pac.  B.  Co., 
23  Utah,  338,  62  Pac.  317;  Oood- 
man  v.  Cody,  1  Waah,  Ter.  329,  84 
Am.  Bep.  808;  Watson  v.  Eeed,  15 
Wash.  440,  55  Am.  St.  Rep.  899,  46 
Pac.  647;  Conover  v.  Neher-Row  Co., 
38  Wash.  172,  107  Am.  St.  Rep.  841, 
80  Pac.  £81. 

In  Dixon  t.  Pluns.  98  Cal.  384,  35 
Am.  Bt  Bep.  180,  33  Pae.  268,  20 
L.  B.  A,  69M,  and  Oordan  v.  Trevar- 
tbac,  13  Mont.  387,  40  Am.  St.  Rep. 
452,  34  Pac.  185,  are  to  be  found 
treatments  In  detail  of  the  signifii^- 
tion  of  the  word  "chance"  as  applied 
to  verdicle  in  this  connection. 

The  method  referred  to  as  the  quo- 
tient or  average  method  of  determina- 
tion is  sometimes  commendcMJ  as  a  con- 
venient method  of  arriving  at  tho 
•mount  of  a  verdict;  but  there  muat 


•  Wilson  T.  Berryman,  0  Cal.  44, 
63  Am.  Dec.  78 ;  Turner  v.  Water  Co., 
25  Cal.  397,  1  Morr.  Min.  Rep.  107; 
Boyee  v.  Cal.  Stage  Co.,  25  Cal.  460. 

•  98  CaL  384,  35  Am.  St.  Bep.  180, 
33  Pac.  268,  20  L.  R.  A.  698. 

>  Weinburg  v.  Somps  (Cal.),  33 
Pac.  341 ;  King  T.  Elton,  2  Cal.  App. 
14S,  S3  Pac.  261. 

i»  Wilton  r.  Berryman,  5  Cal.  44, 
63  Am.  Dee.  78;  Turner  v.  Water  Co., 
25  Cal.  397,  1  Morr.  Min.  Bep.  107 ; 
Hunt  V.  Elliott,  77  Cal.  588,  20  Pac. 
132;  McDonald  t.  Peecadero  Stage 
Co.,  120  Cal.  478,  52  Pac.  725. 

•  See  Smith  v.  Cheetham,  3  Caiuei, 
157;  Dana  v.  Tucker,  4  Johns.  487; 
GrinneU  v.  Phillips,  1  Maw.  542; 
Dorr  V.  Fenno,  12  Pick.  521;  Barton 
v.  Holme«,  16  Iowa,  252;  Harvey  v. 
Joaft,  3  Bumph.  157;  Thompson  v. 
Commonwealth,  6  Oratt.  637. 

The  courts  of  other  Pacific  Coast 
states  have  eloaely  followed  tbe  deci- 
■ions  of  California  upon  the  point. 
So  long  as  the  rule  obtained  in  Cali- 
fornia that  the  10 -oiled  "quotient" 
or  "average"  verdict  was  not  a  chance 
verdict  within  the  meaning  of  the 
statutory  provision  that  atGdaviti  of 
jurors  were  admisaible  to  impeach  ver- 
dicts arrived  at  by  a  resort  to  the 
determination  of  chance,  tbe  courts  of 
other  etates  contented  themselves  with 
following  tbe  rule  of  the  older  state. 
But  tbe  California  rule  waa  more  or 
!mb  severely  criticised  in  Qoodman  v. 
Cody,  1  Wash.  Ter.  329,  34  Am.  Rep. 
m,  Pawnee  Imp.  Co.  *.  Adama,  1 
Colo.  App.  250,  28  Pae.  662,  Flood 
t.  UcClore,  3  Idaho,  &8T,  S2  Pae.  251, 
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But  if  the  jury  ghould  resort  to  the  proceeding  here  outlinet 
it  should  clearly  appear  that  the  jury  were  not  induced  by  it  U 
agree  npon  the  sum  arrived  at  as  their  verdict.  Thus  in  Itlinoii 
C.  R,  B.  Co.  V.  Able,'  although  one  of  the  jurors  swore  that  then 
was  "considerable  consultation"  after  the  calculation,  the  verdid 
was  set  aside,  the  court  saying  that  it  "was  evidently  arrived  a; 
under  the  pressure  o£  such  an  agreement." 

Even  if  the  jury  have  resorted  to  the  purest  chance  proces  t< 
determine  their  verdict,  it  is  competent  for  them  to  retrace  theti 
steps,  repudiate  such  illegal  verdict,  and  find  a  valid  one  upor 
due  and  candid  deliberation.  But  if  there  be  any  resort  to  thf 
determination  of  chance,  the  evidence  of  its  repudiation  and  the 
subsequent  finding  of  a  proper  verdict  should  be  clear  and  satis- 
factory." 

A  resort  to  the  determination  of  chance  is  not  the  only  impropei 
mode  of  arriving  at  a  verdict.  The  law  requires  mutual  oonsolta- 
tion  and  deliberation  in  case  of  disagreement  among  the  jorors. 
and  any  other  mode  of  settling  differences  of  opinion  is. prohibited. 

It  has  been  held  that  the  jurors  must  make  up  their  min^s 
together  and  not  separately," 

5  72.  Disclosure  of  Verdict.— The  code  provides  that  the 
oflieer  in  charge  of  the  jury  "must  not,  before  their  verdict  is 
rendered,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  agreed  upon";'  but  there  is  no  express 
provision  prohibiting  the  jurors  from  communicating  the  state 
of  their  deliberations,  or  the  verdict  agreed  upon.  It  is  the  evi- 
dent intention  of  sections  614  and  618,  however,  that  thew 
should  be  no  disclosure  of  the  verdict  before  it  is  announced  in 
court.  But  if  the  verdict  be  not  changed  after  it  was  agreed 
upon,  it  is  hard  to  see  how  its  disclosure  could  work  any  injury 
to  the  losing  party.     In  the  case  of  IngersoU  v.  Truebody  *  it  was 

be  tjo  antecedent  a^eemrat.  Thus, 
in  Colorado  Springs  v.  Duff,  15  Colo. 
App.  437,  62  Pac.  059,  it  WBB  said; 
"Whenevei  tbe  auit  i»  for  unlinui dated 
damages,  and  the  jury  find  great 
difficulty  in  arriving  at  a  conplnsion, 
and  they  resort  to  this  scheme  to  get 
at  B.  result,  and  they  do  not  ante- 
cedently agree,  or  if  they  do  agree, 
if  they  gitbseqnently  diacuBH  the  qiten- 
tion.  and  the  court  can  see  that  Ibe 
Teriiict  is  really  the  result  of  delib- 
eration and  discvusioa,  the  verdict  will 


ID  Thompson  t.  PerkiBs,  S6  low*, 
468. 

II  Mtoh  Ini.  Co.  T.  Qmbe,  6  ICno. 
82. 

1  Section  613,  CaliforoiA  Code  of 
Civil  Procedote. 

I  40  Cal,  603;  see  S  Graham  nd 
Waterman  on  New  Trials,  p.  SBS; 
Pon-ler  v.  Tuttle,  Si  N,  H.  6. 


361  MISCONDUCT  OF  THE  JT7BY.  {  73 

held  that  the  mere  fact  of  the  disclosure  of  a  verdict  was  not 

sofScient  grounds  for  a  new  trial.    In  that  case  the  court  told 

the  jury  that  when  they  agreed  upon  a  verdict  they  could  seal  it 

up  and  go  home.    The  jury  availed  themselves  of  the  permission ; 

and  in  the  morning  of  the  following  day,  before  the  opening  of 

court,  one  of  the  jurors  informed  the  counsel  of  the  defendant 

what  the  verdict  was.    This  was  held  to  be  no  ground  for  set-  ' 

ting  aside  the  verdict,  and  Crockett,  J.,  delivering  the  opinion, 

said: 

"There  is  no  proof  of  any  fraudulent  or  improper  motive  in 
the  juror  or  the  counsel,  or  any  reason  to  infer  that  the  plaintiffs 
were  in  any  respect  injured  by  the  disclosure.  The  verdict  had 
already  been  sealed  up,  and  was  delivered  as  previously  agreed  i 

upon.    The  conduct  of  the  juror  was  certainly  reprehensible,  I 

and  if  there  had  been  the  least  reason  to  infer  that  any  damage  > 

to  the  plaintiffs  had  resulted  from  the  premature  disclosure  of  i 

the  verdict,  it  ought  to  have  been  set  aside.  But  in  the  absence 
of  any  showing  to  that  effect,  or  of  any  fraudulent  conduct  on 
the  part  of  the  juror,  tho  mere  fact  of  the  disclosure  was  not,  of 
itself,  sufScient  to  invalidate  the  verdict.*' 

Whether,  if  after  the  disclosure  of  the  verdict,  it  should  be 
changed,  a  presumption  of  injury  would  not  arise,  in  the  absence 
of  a  showing  to  the  contrary,  does  not  appear  to  have  been 
decided.  But  if  it  would  arise  it  could  probably  in  many  cases 
be  rebutted. 

* 

§  73.  The  Affidavits  of  Jurors  are  Inadmissible  to  Impeach 
Their  Verdict^  Except  Where  It  was  Arrived  at  by  a  Besort  to  the 
Determination  of  Chance. — ^It  is  well  settled  in  California  that  the 
afSdavits  of  jurors  cannot  be  received  to  impeach  their  verdict, 
except  in  the  case  permitted  by  the  statute.  The  general  rule 
was  first  laid  down  in  People  v.  Baker.*  The  report  of  that  case 
does  not  show  what  was  the  particular  misconduct  complained 
of.  Bennett,  J.,  delivering  the  opinion,  said:  "We  consider  it 
a  settled  rule,  founded  upon  considerations  of  necessary  policy, 
that  the  testimony  of  a  juryman  cannot  be  received  to  defeat  his 
own  verdict."  In  the  subsequent  case  of  Amsby  v.  Dickhouse,* 
it  was  sought  to  be  shown  by  the  aflldavit  of  a  juror  that  "he 
was  very  averse  to  finding  the  verdict ;  that  if  there  had  been  a 

W  CaL  403.  t  4  CaL  102. 
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third  party  he  would  have  been  in  favor  of  giving  them  the 
ground  in  preference  to  either  plaintiff  or  defendants;  that  one 
of  the  jurors  in  the  jury-room  came  to  him  and  endeavored  to 
influence  his  verdict  by  stating  that  the  plaintiffs  were  a  parcel 
of  gamblers  who  were  trying  to  get  the  claims  of  honest  miners.'' 
But  the  court  held  that  this  affidavit  should  not  have  been 
received,  and  Murray,  C.  J.,  delivering  the  opinion,  said:  "It 
is  well  settled  that  a  juror  cannot  be  allowed  to  impeach  his  own 
verdict.  The  reason  of  this  wholesome  rule  of  law  is  too  obvious 
to  require  any  explanation."  In  Castro  v.  Gill*  it  was  sought 
to  be  shown  by  the  affidavit  of  a  juror,  that  "the  verdict  as 
recorded  was  not  the  verdict  agreed  upon  by  the  jury."  But  the 
court,  per  Heydenfeldt,  J.,  said:  "The  record  shows  what  is  the 
verdict,  and  the  affidavits  of  jurors  will  not  be  taken  to  contra- 
dict it."  In  Wilson  v.  Berryman  *  it  was  held  that  the  affidavits 
of  the  jurors  could  not  be  received  to  show  that  the  amount 
awarded  was  arrived  at  by  dividing  the  sum  of  the  several 
amounts  each  juror  was  in  favor  of  giving  by  twelve,  and  agree- 
ing to  adopt  the  quotient  as  the  verdict.  In  People  v.  Wyman  • 
the  affidavits  of  some  of  the  jurors  were  offered  to  show  that  the 
verdict  "was  not  a  fair  expression  of  the  opinion  of  the  jury." 
But  it  was  held  that  the  affidavits  were  inadmissible,  the  court, 
per  Cope,  J.,  saying:  "We  have  repeatedly  held  that  this  can- 
not be  done." 

This  last  case  was  decided  in  1860.  In  1862  the  Practice  Act 
was  amended  so  as  to  provide  that  "whenever  any  one  or  more 
of  the  jurors  shall  have  been  induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  upon  any  question  or  questions  sub- 
mitted to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavits  of  any 
one  or  more  of  the  jurors."*  Substantially  the  same  provision 
is  in  the   Code   of  Civil  Procedure.^    This  provision   was  con- 


«  5  Cal.  40. 

«  5  Cal.  44,  63  Am.  Dec.  78. 

•  15  Cal.  70. 

•  Laws  of  1862,  p.  38.  As  to  op- 
eration of  this  amendment,  see  Don- 
ner  v.  Palmer,  23  Cal.  40. 

T  Section  657,  subsection  2,  Code 
of  Civil  Procedure  of  California. 
In  some  of  the  other  states  this 
is  permitted  in  the  absence  of  a 
statute.  In  Wright  v.  Illinois  Tel. 
Co.,  20  Iowa,  195,  it  was  held  that 


the  affidavits  of  the  jnrors  were 
admissible  to  show  that  the  verdict 
had  been  arrived  at  bj  the  determi- 
nation of  chance,  and  the  court  said: 
"To  allow  a  juror  to  make  affidarit 
against  the  conclusiveness  of  the  rer- 
dict  bj  reason  of,  and  as  to  the  effect 
and  influence  of,  anj  of  these  mat- 
ters upon  his  mind,  which  in  their  veij 
nature  are.  though  untrue,  incapable 
of  disproof,  would  be  praeticallj  U> 
open  the  juiy-room  to  the  importoiii* 
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sidered  in  Turner  v.  Tuolumne  Co.  W.  Co."  In  that  case  tlje 
court  reaffirmed  the  rule  of  the  previous  decisions,  saying: 
"Although  there  is  some  conflict  of  authority  upon  this  question 
the  better  opinion  seems  to  be  that  hy  the  common  law,  the  affi- 
davits of  jurors  cannot  be  received  for  the  purpose  of  impeaching 
their  verdict,  but  may  be  admitted  in  support  of  it."  The  court 
held,  however,  that  the  effect  of  the  provision  of  the  amendment  of 
1862  was  to  establish  an  exception  to  the  general  rule ;  but  that  a 
verdict  arrived  at  by  dividing  the  sum  of  the  several  amounts 
proposed  by  each  juror  by  twelve,  and  agreeing  to  take  the  quo- 
tient as  the  verdict,  was  not  a  chance  verdict  within  the  meaning 
of  the  provision.  The  same  point  was  ruled  in  Boyee  v.  California 
Stage  Co.*  In  that  case  the  counsel,  on  petition  for  rehearing, 
attacked  the  rule  that  the  affidavits  of  jurors  could  not  he 
received  to  impeach  their  verdict.  The  court,  however,  re- 
affirmed the  rule,  and  after  referring  to  the  California  cases,  said : 
"As  stated  in  Turner  v.  Tuolumne  W.  &  M.  Co.,  the  authori- 
ties elsewhere  are  conflicting.  We  do  not  attempt  to  reconcile 
them;  to  do  so  would  be  impossible.  We  ground  the  rule  upon 
the  decision  and  upon  the  legislation  of  this  state,  and  we  declare 
the  law  to  he  in  this  state,  however  it  may  he  elsewhere,  to  the 
effect  that  the  affidavits  of  jurors  cannot  be  received  in  any  case 
to  impeach  their  verdict,  except  as  provided  in  the  second  sub- 
division of  the  one  hundred  and  ninety-third  section  of  the 
Practice  Act.  And  in  conclusion  upon  this  branch  of  the  ease 
we  may  add  that  a  line  of  judicial  decision,  which  struggles  to 
multiply  exceptions  to  a  plain  and  simple  rule,  founded  on  con- 
siderations of  the  wisest  policy,  is  not  to  be  favored;  on  the 
contrary,  the  struggle  should  be  to  bring  every  case  within  the 
rule,  lest  the  rule  itself  become  shadowy,  and  in  time  wholly 
disappear  in  a  multitude  of  exceptions." 


tin  and  appliances  of  parties  and 
tbeic  attorneys,  and  of  course  thereby 
to  DOiettle  verdicts  and  destroy  their 
lanctity  and  conclusivenees.  But  to 
receive  bis  testimony  as  to  the  inde- 
pendent fact  that  the  verdict  was 
obtained  by  lot,  or  Kiven  by  ehance, 
or  the  like,  ia  to  receire  hia  testimony 
a*  to  a  fact,  ivhich,  if  not  true,  can 
be  readily  and  eertuinly  disproved  by 
til  fellow-jurors ;  and  to  hear  such 
proof  would  have   a  tendency  to  di- 


minish such  practices,  and  to  purify 
the  jury-room  by  rendering  such  im- 
proprieties probable  of  exposure,  and 
consequently  deterriuB  jurors  from  re- 
sorting to  them."  The  whole  opinion 
is  worthy  of  perusal, 

>  25  Cal.  397,  1  Morr.  Mio.  Bep. 
107. 

«  25  Cal.  400.  But  u  to  this  be- 
ing a  chance  verdict,  see  Dizon  v. 
Pluns,  08  Cal.  3S4,  35  Am.  St.  Bep. 
ISO,  33  Pac.  26S,  20  L.  B.  A.  698. 
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The  general  rule  was  again  laid  down  in  Polhemus  v.  Hei- 
man.^®  In  that  case  it  was  sought  to  be  shown  by  the  affidavits 
of  the  jurors  that  they  had  not  understood  the  form  in  which 
they  were  to  render  their  verdict,  and  that  as  rendered  it  did  not 
express  their  intentions.  But  it  was  held  that  the  affidavits 
were  properly  rejected,  and  the  court  said:  "In  this  state  the 
affidavits  of  jurymen  cannot  be  received  to  impeach  or  defeat 
their  verdict.  The  prohibition  extends  beyond  cases  of  willful 
misconduct  on  the  part  of  jurors,  and  to  every  case  in  which  the 
affidavits  are  attempted  to  be  used  as  ground  for  setting  aside  a 
verdict,  because  of  a  misunderstanding  of  its  effect  by  some  or 
aU  of  the  jurors  who  united  in  its  rendition.  The  only  excep- 
tions to  this  rule  are  those  in  which  the  legislature  has  bv 
express  enactment  authorized  such  attack  upon  the  verdict  bv 
those  who  rendered  it,  and  it  is  not  pretended  that  the  present 
case  is  within  any  such  exception.  (Boyce  v.  Cal.  Stage  Co.,  25 
Cal.  474.)" 

The  rule  of  the  above  cases  has  been  often  restated  in  the  later  re- 
ports. In  Fredericks  v.  Judah  *®*  it  was  held  that  the  verdict  of  a 
jury  could  not  be  impeached  by  the  affidavits  of  individual  jurors  to 
the  effect  that  facts  not  in  evidence  were  considered  in  determininfi: 
the  same.  In  People  v.  Pratt  ^^^  affidavits  tending  to  impeach 
the  verdict  were  refused  consideration  on  the  ground  that  they  were 
"affidavits  of  the  jurors  which  were  procured  to  be  taken  by  the 
defendant  for  use  on  motion  to  obtain  a  new  trial"  by  "impeach- 
ment of  the  verdict."  In  People  v.  Deegan^^  the  verdict  was 
sought  to  be  impeached  by  a  showing  of  misconduct  upon  the  part 
of  a  juror  in  drinking  liquor,  and  the  court  held  upon  the  authority 
of  the  case  in  People  v.  Gray,  sxipra,  that  "the  affidavit  of  the  juror 
himself,  seeking  to  impeach  his  verdict,  is  not  admissible."  In 
People  V.  Kloss  ^®*  where  it  was  sought"  by  means  of  the  affidavit 
of  one  of  the  jurors  to  show  that  the  foreman  of  the  jury  had  made 
use  of  false  statements  to  manipulate  the  ignorance  of  the  de- 
ponent with  intent  to  procure  his  assent  to  a  verdict  which  he 
was  unwilling  to  agree  to,  the  court  refused  to  allow  such  affidavit 
to  be  filed  "upon  the  ground  that  a  juror  could  not  thus  impeach 
his  own  verdict,"  and  the  supreme  court  sustained  this  action. 


10  50  Cal.  438;  see,  also,  People 
V.  Hughes,  29  Cal.  257;  People  v, 
Doyell,  48  Cal.  90;  People  v.  Sprague, 
53  Cal.  491;  Clark  T.  His  CreditorB, 
57  CaL  639. 


lOft  73  Cal.  604,  15  Pac  305. 
lOb  78  Cal.  345,  20  Pac  731. 
IOC  88  Cal.  602.  26  Pac.  500. 
lod  115  Cal  567|  47  Pao.  459. 
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In  People  ▼.  'AzoS  '**  affidavits  of  jurors  were  held  not  admissible 
to  prove  miscondQct  in  the  matter  of  reading  newspapers  dorins 
the  trial,  because  of  the  rule  that  jurors  would  not  be  permitted 
to  impeach  their  own  verdict.  The  same  ruling  was  made  in  Sattz- 
man  v.  Sunset  Tel.  Co.,*^  where  the  alleged  miacondnct  was  the 
corruption  of  one  or  more  members  of  the  jnry.  In  People  v. 
Holmes  '°*  the  supreme  court  held  that  the  trial  court  had  tery 
properly  declined  to  consider  the  affidavit  of  a  number  of  the  mem- 
bers of  the  jury  to  the  effect  that  their  verdict  of  "guilty  of  involun- 
tary manslaughter,  not  a  felony,"  was  intended  as  a  verdict  of 
guilty  of  a  misdemeanor  only,  and  that  they  would  not  have  agreed 
to  a  verdict  of  conviction  of  any  manslaughter  that  was  a  felony, 
such  affidavit  dearly  tending  to  impeach  their  own  verdict.  And  in 
many  other  cases,  either  directly  or  indirectly.^"" 

And  the  rule  renders  inadmissible  the  testimony  of  third  per- 
sons as  to  what  they  heard  the  jurors  say  in  derogation  of  their 

!«•  lOG  Cal.  632,  3S  Pm.  59. 

101  125  C&r  501,  58  Pac.  169. 

i<>(  lis  Cal.  444,  SO  Pac  679. 

loii  Aritona:  Torque  v.  CairiUo,  1 
Ariz.  336,  25  Pac.  526. 

California:  Hunt  t,  EUiott,  77  Cal, 
58S,  20  Pac  132;  Dixon  v.  PlniiB, 
98  Cal.  3S4,  3S  Am.  St.  Rep.  180,  33 
Pae.  288,  20  L.  B.  A.  698;  8.  C, 
101  CaL  512,  35  Pac.  1030;  People 
T.  Stoket,  103  Cal.  193,  42  Am.  St. 
Bep.  102,  37  Pae.  207;  People  t. 
Learj,  105  Cal.  486,  39  Pae.  24; 
UcDonoell  t.  Pescadero  Co.,  120  Cal. 
478,  52  Pac.  725;  People  v.  Soap, 
127  Cal.  408,  59  Pae.  771;  People 
T.  Findley,  132  Cal.  301,  64  Pae.  472; 
SipdMen  *.  Oakland  etc.  Co.,  134  Cat. 
4S4,  66  Pac.  672 ;  People  t.  Dolibiiie, 
138  Cal.  6ii4,  72  Pac.  339;  People 
T.  dun  Non,  148  Cal.  561,  SO  Pae. 
Ggl;  People  T.  Feld,  149  Cal.  464, 
86  Pac.  1100;  King  v.  Elton,  2  Cal. 
..pp.  145,  83  Pae.  261. 

Colorado.-  Wray  v.  Carpenter,  16 
Colo.  271,  25  Am.  St.  B«p.  265,  27 
Pac  248;  Biebarda  v.  Bieharda,  20 
Colo.  303,  38  Pae.  823. 

Idaho:  Oriffin  t.  Montandon,  4  Ida- 
ho, 377,  39  Pac.  648;  Giffin  v.  Lewis-. 
ton,  6  Idaho,  231,  55  Pac.  545. 

Uontana:  Sutton  t.  Lowij,  39 
Mont  482,  104  Pac.  545. 

NeraOa:  8tat«  v.  Stewart,  ft  Nev. 


Ortgon:  SUte  t.  Bmitb,  43  Or.  109, 
71  Pac.  973. 

South  Dalcota:  Morphy  t.  Murphy, 
1  S.  D.  316,  47  N.  W.  142,  9  L.  B.  A. 
820;  Ulrick  v.  DskoU  etc.  Co.,  2 
8.  D.  285,  49  N.  W.  1064;  Edward 
Thompson  Co.  v.  Ounderson,  10  8.  D. 
42,  71  N.  W.  764;  Long  t.  CoUina,  12 
8.  D.  621,  82  N.  W.  95. 

Vtah:  Homer  t.  Inter-Mountain 
Abst.  Co.,  9  Utah,  193,  33  Pac.  700; 
People  V.  Bitchie,  12  Utah,  180,  42 
Pae.  209. 

Washington:  Marvin  t,  Tatea,  26 
Wash.  50,  66  Pac.  131. 

Wyoming:  Bunco  v.  MeMatien,  A 
Wjo.  24,  42  Pae,  23. 

The  supreme  court  of  Oregon,  la 
the  case  of  Oregon  Cascade  Rd.  Co.  t. 
Oregon  B.  ft  N.  Co.,  3  Or.  178,  thus 
gave  expression  to  the  rule: 

"It  would  bo  a  dangeroua  tendency 
to  parmit  jurors  to  reconsider  their 
verdict  after  thej  have  been  dis- 
charged, upon  the  ground  that  they 
now  have  B  different  conception, 
either  of  the  facts  or  the  law,  from 
that  under  which  the  verdict  was  ren- 
in Bdlton  V.  Sherwood  Logging  Co., 
54  Wash.  254,  103  Pac.  28,  it  was 
held  that  a  new  trial  would  not  be 
granted  upon  affidavits  of  jurors  that 
thej  disregarded  the  instructions  o£ 
the  court. 
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verdk-t;  for  evidence  as  to  what  jurora  said  Ihey  did  cannot 
stand  in  any  better  position  than  the  direct  testimony  of  the 
jurors  as  to  what  they  did."  And  a  party  caiiuot  get  around  tht 
rule  by  making  an  affidavit  aa  to  what  occurred  in  the  jurj'-rooni 
without  stating  how  he  knows  it;  for  "it  cannot  be  assumed,  in 
the  absence  of  any  proof  to  the  contrarj',  that  the  defendant  was 
present  in  the  jury-room,  or  had  any  personal  knowledge  of  what 
took  place  there  while  the  jurjraen  were  considering  their  ver- 
dict. ' ' " 

In  other  states  it  has  been  held  that  the  affidavit  of  a  juror  'n 
admissible  to  show  his  incompetency  by  reason  of  his  not  under- 
standing the  English  language,"  or  to  show  what  occurred  to  a 
juror  when  separated  from  his  fellows,"  or  to  show  the  miscon- 
duct of  a  party,"  or  of  the  officer  in  charge."  Such  proceedinsi 
are  allowed  as  exceptions  to  the  general  nile.  In  Wright  t. 
Illinois  Tel.  Co.,"  in  which  an  elaborate  examination  of  the  an- 
thorities  was  made,  the  court  classified  the  cases  falling  within 
the  rule  and  those  constituting  exceptions  to  it,  as  follows:  "The 
affidavits  of  jurors  may  be  received  for  the  purpose  of  avoiding 
a  verdict,  to  show  any  matter  occurring  during  the  trial,  or  in 
the  jury-room,  which  does  not  essentially  inhere  in  the  venlifl 
itself,  as  that  a  juror  was  improperly  approached  by  a  party,  his 
agent  or  attoraey ;  that  witnesses  or  others  conversed  as  to  the 
facts  or  merits  of  the  cause  out  of  court,  and  in  presence  of  jurvR: 
that  the  verdict  was  determined  by  aggregation  and  average  or 
by  lot.  or  game  of  chance,  or  other  artifice  or  improper  maanM; 
but  that  such  affidavit  to  avoid  the  verdict  must  not  be  received  W 
show  any  matter  which  does  inhere  in  the  verdict  itself,  as  that 
the  juror  did  not  assent  to  the  verdict;  that  he  misundentood 
the  instructions  of  the  court,  the  statements  of  the  witnesses,  or 


1  See     Drumi 


Leslie, 


Blackf.  453; 

ton,   5   R.   1.   558.     See   notes,  30,   31 

aod  32,  below. 

n  Hoare  v.  Hindley,  49  Cal.  274. 

The  following  moie  t«ent  eases 
support  the  rule  here  stated:  Salti- 
man  t.  Sunset  Tel.  Co.,  125  Cat.  301, 
58  Pac  189;  People  v.  Findlej,  132 
Cal.  301,  64  Pac.  472;  Sieroaen  v. 
Oaklaorl  etc.  Co.,  134  Cal.  494,  68 
Pac.  672;  People  y.  Dobbins,  138  Cal. 
fl04,  72  Pac.  339;  and  see  People  v. 
Murphj,   1*6   Cal.   502,   80   Pac   709. 


low. 

'"  Lafavetle    Plank    Boad    Co.  i. 

New  Albany  R.  R.  Co.,  13  lod.  90.  :» 

Am.  Dee.  S46;  Shaw  v.  Tiak.  21  "ii- 

368,  04  Am.  Vec.  54T. 

I*  Hcffron  v.  Qallupe,  5S  He.  SGL 
»  Ritchie    V.    Holbrooke,  7  Stis; 

&  R.  458. 

Thomaa   v.   Chapman,  45  Bacb- 
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the  pleadings  in  the  case ;  that  he  was  unduly  influenced  hy  state- 
ments, or  otherwise,  of  his  fellow-jurors,  or  mistaken  in  his  cal- 
culations or  judgment,  or  other  matter  resting  alone  in  the  juror's 
breast."  The  principle  upon  which  this  classification  rests  is  stated 
to  be  that  certain  things  are  in  their  nature  incapable  of  disproof, 
and  that  therefore  there  would  be  danger  in  allowing  them  to  be 
shown  by  the  testimony  of  the  jurors;  while  there  is  no  danger 
in  admitting  such  testimony  to  show  facts  which  are  easily  sus- 
ceptible of  disproof  if  untrue. 

The  rale  laid  down  in  Boyce  v.  California  Stage  Co.  and  Pol- 
hemns  t.  Heiman  "  is  that  the  only  exception  to  the  rule  is  the 
one  specified  in  the  statute,  viz.,  where  the  verdict  was  arrived 
at  by  a  resort  to  the  determination  of  chance.  The  affidavit  of  the 
ofliGer  in  cha^e  is  admissible."  But  tiie  affidavits  of  jurors  are 
not  admissible  to  show  that  the  officer  in  chaise  made  improper 
communications  to  the  jury.*" 

Counter-affidavits,  in  support  of  their  verdict,  by  members  of 
the  jury  are  not  within  the  rule."  They  are  always  competent, 
particularly  for  the  purpose  of  contradicting  charges  of  miscon- 
duct of  the  kind  under  consideration."  Consideration  of  affidavits 
of  this  description  will  not  be  refused,  although  the  facts  upon 
which  the  alleged  misconduct  rests  are  admitted  therein,  and  the 
showing  is  merely  in  excuse  of  by  way  of  estenuatipn  thereof.*' 
In  this  sense  or  to  this  extent,  such  affidavits  constitute  an  excep- 
tion to  the  rule;  for  the  evidence  of  the  misconduct  cannot  be 
rejected  and  that  offered  in  excuse  accepted.  But  this  applies 
only  to  affidavits  which  contain  express  admissions  of  the  miscon- 
duct." If  the  counter-affidavit  be  silent  with  respect  thereto, 
there  is  no  such  thing  as  presumptive  waiver  on  the  part  of  the 
district  attorney  as  to  the  proof  required  to  sustain  the  misconduct 
itself.  An  offer  of  facts  by  way  of  excuse  or  extenuation  o£  a 
fault  does  not,  in  this  case  at  least,  operate  as  an  admission  of  the 
fault  itself.** 


1*  Note  10,  ante,  and  eorresponding 
text. 

"  WiUon  V.  B*rrjmini,  S  CaL  44, 
63  Am.  Dec.  78, 

J»  People  V.   Sprague,  58  Cal.  492. 

*i  See  section   74,  pott. 

»»  Hunt  v.  ElUolt,  77  Cal.  588,  20 
Pm.  132;  McDoonell  t.  Fescadero 
Btoge  Co.,  120  CsL  476,  52  Pac.  725. 


ti  People  T.  Chin  Non,  146  Cal. 
561,  80  Pac.  .681. 

'«  People  T.  Chih  Non,  148  Cal.  561, 
SO  Psc.  6S1 ;  People  v.  Peld,  149  Cal. 
464,  80  Pae.  1100. 

»  People  T.  Fold,  149  CaL  404,  60 
Psc.  1100. 
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The  general  rale  that  verdicts  are  not  subject  to  impeachment 
hy  the  affidavits  of  members  of  the  jury  which  rendered  them  is 
said  to  be  founded  in  public  policy,  and  not  upon  the  ground  of 
estoppel  of  the  consenting  jurors."  The  fact  that  the  proposed 
affidavit  is  made  by  a  diasenttn^,  as  distinguished  from  an  assent- 
ing, juror  is  therefore  of  no  consequence.  The  affidavit  is  inad- 
missible even  though  the  affiant  did  not  consent  to  the  verdict." 

Aa  above  stated,  the  rule  cannot  be  abrogated  by  the  introduc- 
tion of  proof  of  admissions  of  a  juror  as  to  misconduct.**  The 
reason  is  equally  because  it  ia  hearsay,"  and  because  that  cannot 
be  done  indirectly  which  cannot  properly  be  done  directly." 

There  is  no  distinction  as  to  time,  and  the  rule  extends  to  alleged 
misconduct  daring  the  trial,  before  retirement  and  after  retire- 
ment." 

The  question  as  to  whether  the  verdict  is  a  chance  verdict  or 
not  rests  with  the  trial  judge,  and  his  determination  ia  reviewable 
as  other  conclusions,  when  properly  presented  to  the  appellate 
court  on  appeal  from  a  new  trial  order,  and  will  not  be  disturbed 
if  the  evidence  thereon  is  conflicting.** 

S  74.  The  Affidavits  of  Jurors  are  Admissible  to  Snitain  Their 
Verdict. — In  the  case  of  People  v.  Backus,'  the  consequences  of 
the  separation  of  a  juror  from  bis  fellows  were  sought  to  be 
avoided  by  the  juror's  affidavit  to  the  effect  that  no  improper 
communication  took  place  with  anyone.  But  the  court,  per  Murray, 
C.  J.,  said:  "Neither  can  the  affidavit  of  the  juror  be  admitted 
to  purge  his  conduct  from  the  imputation  of  corruption  or  im- 
propriety, for,  say  the  court  in  the  case  just  cited,  if  a  party  had 
been  guUty  of  any  corruption  he  would  not  hesitate  to  conceal  the 
same  by  direct  perjury."  Although  this  language  Is  ambiguous, 
it  is  apparent  from  the  opinion  that  what  the  learned  chief  justice 
0  People  T.  Unrphr,  146  Cal.  508, 


■•  SBltiman  t.  Sunset  etc.  Co.,  125 
CoL  501,  58  Fac.  169. 

K  Sal tz man  t.  Snaeet  etc.  Co.,  125 
Cal.  501,  58  Prc.  169. 

i>  Siemsen  y.  OBkland  etc.  Co.,  134 
Cal.  494,  66  Pac.  672.  See  note  12, 
above.  Also,  Richards  t.  Bicbards,  20 
Colo.  303,  38  Pac.  323;  Sutton  v. 
Lowrj,  ZQ  Moot.  462,  104  Pae.  545. 

•»  People  V.  Dobbins,  138  CaL  684, 
72  Pac.  339.  Also,  Bicfaarda  v.  Rich- 
ards, 20  Colo.  303,  38  Pac.  323;  Sut- 
ton y.  hoitij,  39  Mont,  462,  104  Pac 
S46. 


80  Pac.  : 

»  SiemaeiL  t.  Oakland  ete.  Co.,  134 
Cal.  494,  66  Pac.  672. 

"  DUon  V.  PIuQB,  98  CaL  384,  3$ 
Am.  St.  Sep.  180,  33  Pac  268,  20 
L.  B.  A.  698,  wbere  tbe  case  wu  re- 
manded for  a,  determination  of  thi* 
qaeaUoD  in  the  court  below;  and  hdm 
case,  101  Cal.  512,  35  Pac  1030,  when 
tbe  coneluaion  ol  the  trial  court  wu 
■astained  od  the  gronud  of  MoflieL 

1  9  CaL  875. 
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meant  to  say  was  that  the  affidavit  in  qnestion  could  not  be  ad- 
mitted to  be  sufficient  to  purge  the  juror  from  the  imputation  of 
misconduct.  In  Wilson  t.  Berryman,*  in  the  same  volume,  Chief 
Justice  Murray  said:  "Although  jurors  will  not  be  allowed  to  im- 
peach their  own  verdict,  still  they  will  be  admitted  to  substantiate 
it,  and  this  will  always  be  found  a  sufficient  check  against  collusion 
or  oormption  on  the  part  of  the  officer  having  them  in  charge." 
This  was  only  a  dictum,  for  in  that  case  there  was  no  affidavit  in 
support  of  the  verdict;  but  it  serves  to  show  that  Chief  Justice 
Murray  did  not  intend,  by  what  he  said  in  People  v.  Backus,  to  lay 
down  the  rule  that  the  affidavits  of  jurors  coiUd  not  be  received  to 
sofrtain  tiieir  verdict.  In  the  subsequent  case  of  Tomer  v.  Tuol- 
umne Co.  W.  Co.,'  there  is  a  dictum  to  the  same  effect  as  in  Wilson 
T.  Berryman.  Chief  Justice  Sanderson  said:  "Although  there  is 
tome  conflict  of  authority  on  this  question,  the  better  opinion  seems 
to  be  that  by  the  common  law  the  affidavits  of  jurors  cannot  be 
received  for  the  purpose  of  impeaching  their  verdict,  but  may  be 
admitted  in  support  thereof." 

As  above  stated,  the  remarks  above  quoted  are  mere  dicta.  The 
point  was,  however,  decided  in  People  v.  Hunt,*  in  which  case  Mor< 
rison,  C.  J.,  delivering  the  opinion  of  department  one,  said: 

"It  is  claimed  that  the  court  below  erred  in  admitting  the  affi- 
davit of  the  juror  to  disprove  the  chains  contained  in  the  affidavit 
of  Walker.  We  do  not  liink  so.  If  such  were  the  rule,  it  would 
be  a  very  easy  matter  to  set  aside  the  verdict  of  a  jury  in  every 
criminal  cose.  The  affidavit  of  some  irresponsible  person  is  pre- 
sented, in  which  he  charges  the  juror  with  misconduct.  No  one  was 
present  at  the  time,  and  if  the  juror  cannot  be  heard,  there  is  no 
possible  way  in  which  the  charge  can  be  met  and  disproved  by  the 
prosecution.  But  such  is  not  the  role.  'An  affidavit  of  a  juror  is 
received  in  support  of  the  verdict  when  attacked  for  misconduct  on 
the  part  of  the  jurors.'  (Proffatt  on  Jury  Trial,  sec.  410;  State 
V.  Ayer,  23  N.  H.  301 ;  Cannon  v.  State,  3  Tex.  31 ;  Barlow  v.  State, 
2  Blackf.  (lud.)  114.)     The  affidavit  of  the  juror  is  admiMible." 

This  accords  with  the  decisions  of  most  other  states  upon  the 
question.*    And  it  is  plain  that  if  the  jurymen  were  not  permitted 

■  G  CbI.  44,  63  Am.  Dee.  7S.  Am.  Dee.  323;   Tenney  v.  Evans,  13 

>  2S  CaL  397,  1   Horr.   Min.   Bep.  N.  H.  462,  40  Am.  Dec.  Ifl6;  Downer 

107.  T.   Baxter,   30  Vt.   467;   Anderion   v. 

•  SB  CbI.  430.  State,  14  Oa.  TUU;  WiUon  v.  Seaman, 

•  Bee  Dana  v.  Tucker,  4  Johni.  487 ;  15  8.  D.  103,  87  N.  W.  S77.  See,  alw, 
I^ighton  T.  Ssrfjent,  31  N.  H.  119,  64  Feop}«  T.  Dje,  62  CbL  SiZ;  People  t. 
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to  explain  doubtful  occurrences,  and  to  contradict  false  statements, 
there  would  be  but  small  chance  of  sustaining  verdicts. 

Jurors  will  not  be  permitted  to  saj'  that  they  were  not  influenced 
in  their  determination  by  the  misconduct  charged,  or  to  aay  to  what 
extent  they  were  influenced.  This  question  is  not  one  for  the  jurors 
to  determine,  but  for  the  court.  In  People  v.  Stokes'  the  court 
said,  quoting  from  Woodward  v.  Leavitt; ' 

"But,  where  evidence  has  been  introduced  tending  to  show  that 
without  authority  of  law.  hut  without  any  fault  of  either  party  or 
his  agent,  a  paper  was  communicated  to  the  jury  which  might  have 
influenced  their  minds,  the  testimony  of  the  jurors  is  admissible 
to  disprove  that  the  paper  was  communicated  to  them,  though  not 
to  show  whether  it  did  or  did  not  influence  their  deliberations  and 
decision.  A  juryman  may  testify  to  any  facts  bearing  upon  the 
question  of  the  existence  of  the  disturbing  influence,  but  he  can- 
not be  permitted  to  testify  how  far  the  influence  operated  on  his 
mind.  There  are  intimations  in  the  cases  of  People  v.  Goldenson, 
76  Cat.  328.  19  Pac.  161 ,  and  People  v.  Murray,  85  Cai.  350,  24  Pac 
666,  tending  to  oppose  the  foregoing  views,  but  they  do  not  exprtss 
the  law." 


§  74a.  MiacellaneouB. — The  investigation  of  alleged  miscon- 
duct of  the  jury  in  connection  with  a  motion  for  a  new  trial  on  that 
ground  rests  in  the  discretion  of  the  trial  court,  and  while  the 
court  should  offer  every  facility  in  its  power  for  such  invMtiga- 
tion,  and  should  grant  continuances,  issue  subpoenas  for  witnesses. 
and  hear  their  testimony,  the  refusal  to  do  so  in  any  given  case 
is  governed  by  the  same  rules  which  obtain  with  respect  to  any 
other  exercise  of  the  recognized  discretion  of  the  court,  and  will 
not  be  disturbed  on  appeal  except  for  a  manifest  abuse  of  such 
discretion.'     As  a  matter  of  course,  if  there  is  no  showing  of  mia- 


OoldensOD.  76  Cal.  352;  People  t. 
Murray.  94  Cal.  218;  People  v.  Aioff, 
105  Cal.  328,  1»  Pbc.  161;  BalUman  v. 
Sunset  Tel.  Co.,  125  Cal.  501.  58  Pac. 
169;  and  see  People  v.  Murray.  85  Cal. 
350,  24  Pac.  666;  People  v.  Stokes, 
103  Cal.  103,  42  Am.  St.  Rep,  102,  37 
Pac.  207;  People  v.  Leary,  105  Cal. 
486,  3S  Pac.  24. 

1  103  Cal.  193,  42  Am.  St.  Eep.  102, 
37  Pac.  207.  See,  in  support,  People 
V.  Leary,  105  Cal.  436.  39  Pac.  Si. 

•  107  Mass.  453,  9  Am.  Bep.  49. 


■  People  V.  Phelan,  123  Cat  551.  H 
Pac.  424;  Tucker  t.  Salem  Fiaaiiiit 
Mill  Co.,  13  Or.  28,  7  Pae.  53:  Stilt 
v.  MaBerg.  36  Or.  38,  58  Pac.  S9!; 
State  V.  UcDaniel,  39  Or.  161,  65  Pu- 
520;  State  t.  Smitb,  43  Or.  ID*,  7J 
Pac.  973.  The  rule  of  conflict  of 
evidence  applies  to  the  detenniiibdt 
of  the  trial  court  upon  the  qaetlioD  of 
fact  involved  in  any  alleged  mijMt 
duct,  as  for  example,  ialoiiMtian  '•*• 
•action  70,  ante,  note  101),  or  pirji' 
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conduct,  by  affidavit  or  otherwise,  beyond  the  bare  asseveration  of 
the  motion,  it  will  be  disregarded.  If  there  is  nothing  from  which 
prejudicial  misconduct  can  he  inferred,  none  will  be  assumed  to 
exist,  and  the  motion  will  be  denied.' 

Willful  inattention  to  the  testimony  or  ailment  of  counsel  has 
been  presented  as  the  basis  of  misconduct  of  this  description,  but 
without  success."  But  the  willful  refusal  of  a  jury  to  return  a 
specific  answer  to  a  particular  question,  as  a  special  finding  in 
coimection  with  a  general  verdict,  has  been  held  to  be  such  mis- 
conduct as  would  entitle  the  losing  party  to  a  new  trial."  Such 
refusal  must  be  willful,  however,  for  if  it  is  inadvertent  it  will  not 
be  available  as  ground  for  a  new  trial,  unless  the  moving  party 
accompanies  the  showing  of  the  fact  with  an  additional  showing 
of  injury  resulting  therefrom.*" 

The  employment  by  a  juror  accused  of  a  grave  crime  of  the  at- 
torney of  one  of  the  parties  does  not  constitute  prejudicial  miscon- 
duct.* 


coma,   41    Waah.    220,   83    Pac.   IBO; 
Beckfr  v.  Duncan,  8  N.  D.  600,  80  N. 
W.  7G2.     But   the   conSict   BbouJd   b« 
nbstsntial,    not    illusorj.     FdIIgt 
Elerator  Co.,  2  N.  D.  220,  50  N, 
359. 

■  Outcault  V.  Johnston,  9  Colo.  App. 
519,  49  Pac.  1058. 

'Lee  T.  McLeod,  15  Nev,  If". 
Bhanoon  v.  Taconia,  41  Wash.  220,  S3 
Pac.  186.  But  in  neither  case  «aa  the 
qontion  fairlj  presented,  and  it  ia 
manifest  that  a  jnror  could  hardly 
dUplaj  his  incapacity 
unprejudiced  verdict  m 
in  an;  other  way. 

••  Chicago  etc.  Co.  v.  McGraw,  22 
Cob).  363,  45  Pae.  383.  The  queation 
nu  one  relating  to  the  contributory 
legligence  of  the  plaintiff.  The  jury 
brought  in  a  general  nrdict  for  the 


plaintiff,  and  answered  one  of  the  two 
questions.  The  verdict  waa  rendered 
in  the  form  of  a  sealed  verdict.  On 
the  following  morning  the  court  called 
the  attention  of  the  jury  to  the  fact 
that  they  had  not  answered  the  sec- 
ond question,  and  declined  to  accept 
it,  and  required  them  to  return  to 
their  room  and  complete  their  verdict. 
Afterward  they  returned  an  eTaaiT* 
answer.  The  court  was  of  the  opinion 
that  the  circumstances  showed  willful 
misconduct,  and  following  the  author- 
ity of  the  deciaJons  of  other  states, 
held  that  a  new  trial  ahoold  be 
granted. 

-'•  May  T.   People,   8   Colo.   218,   6 


Pac. 


■  Hill 


.  Corcoran,  IS  Colo.  270,  2S 


tS75,76 


OBOUNDS  OF  THE  If  OTION.    , 


4 


■CHAPTEE  XI. 

GROUNDS  OF  THE  MOTION— ACCIDE^fT,  SURPBISE,  ETC. 

I  76.    The  atatate — Scope  of  nbject. 

I  70.    Partj  not  lepreaented  at  the  trial. 

I  77.    Waot  of  preparation — Absence  of   witneeaeB. 

I  78.    Surprise  at   tettimouj'  of  own  witneu. 

S  79.     Surprise  at  evidenee  of  adverse  partj'. 

I  80.    Negligence   and   mukiUfalneu   of  attomej, 

i  81.     Inadvertence,    and   other   unforeseen. oecnrrencM   doring   tba   tritL 

I  82.    Reliance  upon  oral  ttipulations. 

t  83.     Sarpriae  octiasioned  by  an  aet  of  th«  court. 

I  81.    The  party  BurpTised  should  apply  for  »  eontionance  at  the  eariiot 

opportnuitj, 
t  85.    Probability  of  a  different  result  must  be  shown  upon  the  motion. 
I  80.    Power  to  grant  new  trials  on  thia  gnnnd  should  b«  esercisei]  witk 

§  76.  Tbe  Statute— Scope  of  the  Subject.— Tbe  thiid  subdivi- 
sion of  section  657,  Code  of  Civil  Procedure,  specifying  the 
grounds  upon  which  a  motion  for  new  trial  may  be  made,  is  as 
follows:  "Accident  or  surprise,  which  ordinary  prudence  could  not 
have  guarded  against."  This  provision  has  been  in  the  statute 
since  1851.*  In  strictness  the  term  "surprise"  denotes  a  feeling 
or  state  of  mind,  and  the  term  "accident"  an  occurrence  causing 
or  likely  to  cause  surprise.  No  such  distinction  is  taken  by  the 
decisions,  however;  the  words  appear  to  be  used  as  supplementing 
each  other,  to  cover  a  somewhat  indefinite  line  of  cases. 
The  following  definition  occurs  in  McQuire  v.  Drew;* 
"The  terms  'accident'  and  'surprise,'  though  not  strictly  synony- 
mous, as  used  in  legal  practice,  have  substantially  the  same  mean- 
ing, as  each  is  used  to  denote  some  condition  or  situation  in  which 
a  party  to  a  cause  is  unexpectedly  placed,  to  his  injury,  without 
any  default  or  negligence  of  his  own  (see  Bouvier's  Law  Diction- 
ary; Anderson's  Law  Dictionary],  which  ordinary  ^Hradence  could 
not  have  guarded  against."  - 

{  76.    Party  not  Represented  at  the  Trial. — ^If  the  party  does 
not  intend  to  manage  his  case  in  pezson,  he  should  employ  an  at- 


1  See  Laws  of  18SI,  p.  81,  a( 
flubd.  3  (California).  See  sect 
ante,  as  to  provisions  of  the  s 
of  the  states. 


1  83  Cal.  225,  23  Pao.  818.  8»^ 
also,  Brandt  v.  Krogh,  11  CaL  Ap^ 
39,  111  Pm.  87^ 
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tomey,  and  both  the  party  and  hit  attorney  moat  take  notice  of 
the  time  and  place  of  holding  ooort,  and  of  the  position  of  the 
canae  on  the  calendar,  and  be  present  when  it  is  called  for  triaL 

1.  If  the  Party  Does  not  Intend  to  Manage  His  Case  in  Person, 
He  must  Employ  an  Attorney.  Merely  requesting  an  attorney  to 
appear,  without  ascertaining  whether  or  not  he  can  or  will,  ia  not 
sufficient.*  And  if  the  attorney  demands  a  retainer  before  consent- 
ing to  appear,  it  most  be  paid  before  the  party  is  entitled  to  rely 
<m  the  attorney  to  appear  for  him.*  Bnt  a  mntual  and  honest  mis- 
take between  the  attorney  and  the  party  as  to  the  employment  may 
sometiines  be  ground  for  relief.*  And  the  subject  is  one  peculiarly 
within  the  discretion  of  the  court.** 

2.  The  Party  and  His  AttorTuy  must  Take  Notice  of  the  Time  artd 
Place  of  Holding  Court,  and  of  the  Position  of  the  Catise  on  the 
Calendar,  and  be  Present  When  It  ia  Called  for  Trial. — As  has  been 
stated,  the  court  must  be  held  at  the  time  and  place  appointed 
by  law.*  The  party  and  his  attorney  must  take  notice  of  such 
time  and  place,  and  of  the  position  of  the  cause  on  t6e  calendar, 
and  be  present  when  the  case  is  called  for  trial.**  The  mere  fact 
tiiat  a  party  ie  ignorant  of  the  hour  of  holding  court,  and  comes 
in  a  abort  time  after  judgment  is  rendered  against  him,  is  not 
ground  for  a  new  trial.*  So  where  the  motion  was  jnade  upon 
the  ground  that  the  cause  had  come  on  sooner  than  the  party  ex- 
pected, and  that  he  supposed  it  was  set  for  a  subsequent  day,  it 
was  held  that  a  new  trial  could  not  be  granted  because  the  party 
could  easily  have  ascertained  from  the  clerk  when  the  case  was 


1  MnMin  t.  Collioa,  1  A  K.  Uursh, 
(Ey.)   350. 

>  OoldBtono  T.  Sperling,  89  Cal.  447. 
In  Steffut  Min.  Co.  v.  Coulter,  3 
Utah,  183,  6  Pbc  657-663,  it  wm 
held  that  the  Bipplicant  for  a  new  trial 
on  the  ground  of  snrpnM  ma  at  fault 
in  that  he  did  not  provide  the  means 
he  knew  would  be  neeemar;r'  t°f  ^^^ 
ezpentea  of  the  litigation  and  for  the 
nt«iaer  fee  of  his  eonnael,  and  his 
Rttoiseja  withdrew,  aa  the/  l«d 
warned  him  thej  would,  at  the  laat 
moment,  leaving  him  without  repre- 
eentstion  by  i^unsel. 

•  McKinlay  r.  Tnttle,  81  CaL  235. 
>•  See  Qaines  t.  White,  1  S.  D.  434, 

IT  N.  W.  624;  Adama  t.  Bathbum,  14 
8.  D.  552,  86  N.  W.  629. 

*  Sea  aectiona  SO,  81,  ante. 


te  In  Clifford  T.  Kbaon,  S  Colo.  603, 
It  was  held  that  partiea  and  their  at- 
tomeTH  muat  be  in  court  and  look  af- 
ter their  ease*,  and  cannot  be  relieved 
from  the  result  of  their  negligence  in 
this  reapeet.  Following  this  rule,  it 
was  lutMequentlj  held,  in  Reynolds  t. 
Manville,  5  -Colo.  App.  486,  39  Fac. 
850,  that  it  waa  no  ^und  for  a  new 
trial  that  through  fain  own  neglect  a 
party  to  the  action  waa  absent  when 
the  ease  was  tried,  and  was  unable 
to  give  material  evidence.  But  if  the 
absenee  ia  due  to  no  fault  of  hia  own, 
and  he  ia  prevented  from  being  prea- 
ent,  the  rule  is  otherwise.  Slnman  t. 
Dolan,  24  8.  D.  32,  123  N.  W.  78. 

•  Brevard  t.  Graham,  i  Bibb 
(Ky.),  177. 
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set.'  So  where  the  cause  was  not  on  the  prUited  calendar  as  orig- 
inally called,  but  was  put  on  suhaequcntly  by  the  clerk,  and  the 
attorney  of  the  losing  party  was  repeatedly  informed  by  the 
opposite  attorney  that  the  cause  was  on  the  calendar,  and  that  it 
would  be  tried  when  reached,  it  was  held  that  the  attorney  for  the 
losing  party  was  put  upon  inquiry,  and  that  a  new  trial  could  not 
be  granted  on  the  ground  of  surprise.'  So  where  a  party  supposed 
from  looking  at  the  docket  that  his  cause  would  not  be  reached  on 
that  day,  and  went  away  from  the  court,  and  in  the  meantime  the 
cause  was  called  and  judgment  taken  against  him.  it  was  held  that 
a  new  trial  could  not  be  granted.'  So  where  a  cause  was  set  for 
trial  on  a  daj'  certain,  and  the  party  came  to  court,  and  was  ready 
for  trial,  but  another  ease  was  on  trial,  and  his  attorney  told  him 
that  the  case  on  trial  would  take  all  the  week,  and  thereupon  he 
went  to  his  home  some  fifty  miles  distant,  and  returned  at  the  end 
of  the  week  to  find  that  judgment  had  been  taken  against  hiin,  it 
was  held  a  new  trial  could  not  be  granted.*  So  where  a  party  left 
the  place  where  the  court  was  held,  and  went  to  a  distant  point, 
intending  to  return  in  time  for  the  trial,  but  knowing  that  he  could 
not  do  so  unless  every  railroad  connection  should  be  made  on  lime. 
and  he  was  delayed  by  a  railroad  accident,  it  was  held  that  a  aw 
trial  eould  not  be  granted.'"  So  where  a  case  was  set  for  trial. 
and  the  attorney  for  the  losing  party,  knowing  this,  went  off  W 
try  a  case  in  another  court,  and  in  the  meantime  judgment  was 
taken  against  him,  it  was  held  that  a  new  trial  eould  not  be 
granted."  Where  case  is  called  in  its  regular  order,  absence  of 
counsel  is  not  ground  for  a  new  trial."*  So  where  the  parlies  and 
their  attorneys  were  in  attendance,  waiting  the  termination  of  the 
case  on  trial;  and  the  defendant's  attorney  being  informed  by  the 
attorni?y  in  the  ease  on  trial  that  that  case  would  take  until  rec«>, 
left  the  court-room  (although  warned  by  the  opposing  attorney  thai 
the  case  would  be  tried  when  reached) ,  telling  his  son  where  to  find 
him  in  case  he  was  wanted ;  and  the  son  mistook  the  place  snd 
eould  not  find  him,  and  the  court,  after  waiting  some  time  and  seail- 


■  stout  V.  Caher,  B  Mo.  254.  35  Am. 
Dec.  43S.  See  HunthorDe  v.  Boffman, 
3  3nmi.  524. 

»  Nooney  y.  Mahoney,  30  Cal.  226. 

>  MeAiiiy  y.  Lockhart,  4  Humpb. 
(TcDti.)    220. 

B  DesDuyer  v.  McDonald,  4  Mino. 
515, 


10  Yater  v.  Mulleo,  23  lad.  562. 

11  Haight  V.  Oreen.  IB  Cil.  113. 
For  instance  of  partj  not  repfe»ciii«J 
at  trial  under  spivial  ctreumstaiif*. 
■ee  Preston  v.  Eureka  Slone  Co.,  SI 
Cal.  IBS. 

lu  Crompton  »,  Crgw,  t  Utah,  ttJ- 


375 


AOCIDBNT,  SUBFBISS,  BTO. 


176 


ing  an  officer  to  look  for  him,  proceeded  with  the  trial  in  his  ab- 
seDce,  it  was  held  that  the  order  of  the  court  below  refusing  a  new 
trial  would  not  be  disturbed.'*  So  where  the  defendant  left  the 
court  because  he  had  formed  the  opinion  that  it  was  impossible  for 
bis  case  to  be  reached,  "which  opinion  was  formed  after  convers- 
ing  with,  and  partly  from  the  same  opinion  expressed  by,  the  pre- 
siding judge,  the  solicitor,  and  others  with  whom  your  petitioner 
conversed,"  it  was  held  that  a  new  trial  could  not  be  granted.'*  The 
fact  that  an  attorney  is  engaged  in  another  court  is  not  excuse  for 
his  nonappearance.**  And  still  less  is  his  unexplained  absence 
ground  for  a  new  trial.'* 

So  where  the  defendant  knew  the  date  the  case  was  set  for  trial, 
and  that  it  would  not  be  continued  with  the  consent  of  the  opposite 
party,  and  yet  voluntarily  neglected  to  appear,  although  aware 
that  his  presence  was  necessary  at  the  trial,  if  he  would  make  a 
defense,  it  was  held  not  to  be  sufficient  ground  for  a  new 
triaL"*  So  an  attorney  is  presumed  to  know  the  rules  of  the  court 
where  he  practices,  find  a  new  trial  will  not  be  granted  on  this 
ground  because  of  a  failure  to  give  a  notice  not  required  by  the 
rules  of  the  court,  in  consequence  of  which  failure  the  moving 
party  was  not  represented  at  the  trial.  It  was  said  that  a  party 
cannot  acquire  any  greater  right  by  his  absence  than  he  would 
have  if  he  were  present,  and  the  appellant  here  did  not  acquire 
a  right  to  a  notice  of  the  date  set  for  the  trial  as  a  result  merely 
of  bis  neglect  to  be  present  on  the  date  noticed  for  the  setting  of 
the  cause.'** 

So  where  by  reason  of  the  refusal  of  the  attorney,  who  originally 
defended  the  suit  and  prepared  it  for  trial,  to  continue  in  such 
defense,  the  party  was  compelled  to  employ  other  counsel,  and  still 


11  llnlholland  v.  HeynemBn,  ]»  CkI. 
605. 

»  Whita  T.  I^n,  31  All.  400;  bnt 
look  at  BduU  t.  Ayen,  15  Ind.  286. 

II  Haigbt  f.  Green,  19  Cai.  113; 
Jicob  T.   McLean,  24   Mo.  40. 

>'  Allen  T.  DoneUy^  1  McCord,  113; 
Freeman  t.  Neyland,  23  Tex.  529; 
Power  T.  GiUeapie,  27  Tei.  370. 

■«»  McQuire  V.  Drew,  83  Cal.  225, 
23  Pm.  312.  GeneraUj  apeaking,  an 
sttorneT'  ahonld  not  relj  upon  hii  op- 
poDent  for  infonnatioii  a»-to  the  time 
ut  for  the  tiial  of  tbe  caae;  aseur- 
edl;  not  to  Uw  axcliuion  oj  an  azei- 


ciae  of  diligence  on  bis  own  part,  to 
tbe  extent  of  disregarding  informa- 
tion from  another  Bonree.  He  eanaot 
wait  information  from  bia  adversary, 
and  rely  upon  tbe  violation  of  an 
agreement  to  give  it  for  a  new  trial. 
JoaephBon  v.  SigfuBson,  .o  N.  D.  312, 
100  N.  W.  703.  Nor  can  an  attorney 
rely  upon  a  promise  made  by  a  bailiff 
of  the  oourtB  to  inform  him  nben  the 
jury  reaebea  an  agreement.  Fittger- 
ald  v.  Clark,  17  Mont.  100,  52  Am. 
St.  Rep.  665,  42  Pae.  273,  30  h.  B.  A. 
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other  cotmsel,  and  finally  a  fourth  counsel,  and  fhe  cause  came 
on  for  a  hearing  before. the  last  counsel  employed  was  able  to  com- 
plete the  work  of  preparing  the  case  for  trial,  upon  a  showing  that 
the  litigant  was  at  fault  and  responsible  for  the  withdrawal  of  the 
original  counsel,  and  that  there  had  been  time  su£Scient  to  fully 
prepare  the  cause  for  trial,  the  supreme  court  held  that  there  was 
not  adequate  excuse,  and  that  a  new  trial  could  not  be  granted.^^ 

But  there  may  be  su£5cient  excuse  for  the  nonappearance  of 
the  party  or  his  attorney.  Thus  where  the  defendant's  counsel 
was  not  present  at  the  call  of  the  general  calendar,  and  at  such 
call  the  plaintiff's  counsel  stated  to  the  court  that  a  jury  had  beeo 
waived,  and  thereupon  the  case  was  placed  on  the  equity  calendar, 
and  the  defendant's  counsel  supposing  that  the  cause  was  on  the 
jury  calendar  (there  having  been  no  waiver)  paid  no  attention  to 
the  equity  calendar,  and  was  not  present  when  the  case  came  up,  it 
was  held  that  the  verdict  should  have  been  set  aside.^"^  So  the 
sudden  illness  of  the  attorney,  or  the  dangerous  illness  of  members 
of  his  family  may  be  sufficient  excuse  for  his  nonappearance ;  ^*  and 
although  a  party  and  his  attorney  must  take  notice  of  the  time 
of  holding  court,  changes  in  such  time  may  be  made  under  such 
circumstances,  that  if  they  are  actuaUy  misled  a  new  trial  will  be 
granted.  Thus  where  the  general  term  failed  by  reason  of  the 
death  of  the  derk,  and  the  judge  in  vacation  ordered  a  special 
term,  of  which  the  defendant  who  lived  fifty  miles  off,  had  no 
actual  notice,  a  new  trial  was  granted ;  ^'  but  a  change  in  the  hour 
of  holding  court,  of  which  three  days'  notice  was  given  by  proc- 
lamation, is  something  of  which  notice  must  be  taken.^*  And  t 
party  is  entitled  to  rely  upon  the  assurance  of  the  judge  given  in 
court  as  to  when  the  case  will  be  taken  up.  Thus  where  the  judge 
announced  from  the  bench  that  cases  which  had  been  passed  at  the 
call  of  the  docket  would  not  be  taken  up  at  that  term,  and  that  the 
court  would  sit  a  few  days  only  to  finish  unfinished  business;  and  a 
party  to  a  cause  which  had  been  passed,  as  above  stated,  dismissed 
his  witnesses  and  went  home,  it  was  held  that  a  judgment  taken 


iBc  Chalmers  ▼.  Sheehj,  132  Cal. 
459,  84  Am.  St.  Bep.  62,  64  Pac.  709 . 
See,  also,  Gaines  v.  White,  1  8.  D. 
434,  47  N.  W.  524. 

iM  Sweeny  v.  Stanford,  60  Oal.  362, 
9  Pao.  C.  L.  J.  356. 

!•  See  eases  cited   ia   section    62, 


ante.  Bnt  not  if  the  illnees  was  one  of 
long  standing.  Ekel  v.  Swift,  47  CaL 
619. 

IT  Joslin  ▼.  Coffin,  5  How.  (Mia) 
539;  and  see  Boss  v.  Austill,  2  CU. 
183. 

u  Steigezs  ▼.  Parbj,  8  Mo.  679. 
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against  him  on  s  Bntseqnent  daj  of  the  same  term  in  his  absence, 
and  without  his  knowledge,  must  be  set  aside." 

Where  the  attorneys  for  the  defendants  were  misled  by  a  oon- 
versation  with  the  opposing  counsel,  and  were  induced  thereby  to 
believe  that  the  case  would  not  be  tried  on  the  date  set,  but  would 
be  postponed  by  consent,  and  so  did  not  prepare  for  trial  but  asked 
for  a  continuance,  which  was  refused,  the  snpreme  court  reversed 
the  order  refusing  a  new  trial,  along  with  the  judgment,  saying: 

"The  jadgment  in  this  case  was  procured  against  the  defendants 
under  circumstances  which  entitle  them  to  be  relieved  from  it 
The  evidence  shows  that  the  neglect  of  defendants,  cm  aecount  of 
which  the  judgment  lien  went  against  them  was  excusable.  The 
court  below  should,  therefore,  have  granted  them  the  new  trial,  and 
it  erred  in  refusing  it. '  '*•* 

So  where  it  appeared  that  on  the  day  set  for  the  trial  of  a  divorce 
case  other  cases  preceded  it  in  the  department  where  it  was  set 
for  trial,  and  it  would  probably  be  prevented  from  being  heard  on 
that  day  in  that  department,  and  the  case  was,  at  the  instigation 
of  the  plaintiff,  without  notice  to  the  defendant,  transferred  to  an- 
other department,  and  a  judgment  obtained  on  an  ex  parte  hear- 
ing, the  supreme  court  held  that  the  trial  court  properly  exercised 
its  discretion  in  vacating  the  judgment,  and  granting  a  new  trial, 
upon  defendant's  motion.'** 

Where  a  party  has  any  excuse  for  not  going  on  with  the  trial, 
he  should  appear  and  make  it,  if  there  be  opportunity  to  do  so, 
and  ask  for  a  continuance.***  A  party  is  not  justified  in  not  at- 
tending, because  he  knew  that  the  judge  had  been  counsel  in  the 

prise  was  mffieleDt.  The  gronnd 
given,  "exeiirabl«  qegleet,"  b  not  a 
ground  for  a  new  triiil,  but  it  ia 
ground  foT  relief  under  section  473. 

Bee,  also,  BobertaoR  v.  Williami,  81 
Cal.  2es,  22  Pm.  QQS,  where  it  was 
held  that  reliance  upon  the  word  of 
a  reputable  attorney  may  be  "ei- 
ensable  negleet"  for  which  relief  may 
be  granted  on  the  ground  of  aurpriae, 
and  a  new  trial  was  graoted. 

i«i>  Cotlrell  T.  CottreU,  83  Cal.  457, 
23  Pae.  531. 

"B  If  he  faili  to  do  so,  he  eaa 
hardly  claim  relief  from  his  negleet 
in  this  respect,  no  matter  how  meri- 
torious may  have  been  his  showing  of 
excuse  for  absence.  See  Reynolds  v. 
Manville,  5  Colo.  App.  ISO,  39  Fae. 
350. 


400. 

iM  Bjmona  t.  Bunnell,  80  Cal.  330, 
iZ  F&e.  193.  The  court  in  this  ease 
placed  the  ground  for  its  relief  as 
"neglect"  which  was  "ezenaable." 
And  cited  seetion  473,  Code  of  CivU 
PiDceduTe,  ai  the  authority  for  its 
actios.  At  the  same  time  the  judg- 
ment was  rereised  aloDK  with  the 
order  nfiuing  a  new  trial,  and  resti- 
tution ordered.  On  the  face  of  the 
opiDLon  it  is  in  doubt  whether  the 
FOnrt  intended  to  act  under  section 
473,  alone,  and  that  the  reversing 
of  the  n«w  trial  order  was  merely 
an  incident  to  this  particular  relief, 
or  whether  the  new  trial  order  was 
nrened  beeaoM  tba  Bhowing  of  but- 
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esse,  and  supposed  he  would  not  sit.*"  or  in  paying  do  attention 
to  the  suit  because  his  attorney  had  told  faim  that  it  could  be 
settled  for  a  small  amoiuit,  and  he  had  authorized  it  to  be  set- 
tl-ed."  The  rule  requiring  parties  and  their  attorneys  to  be  present 
when  the  case  is  called  for  trial  was  relaxed  in  Sturgeon  v. 
Hitchens."  In  that  case  the  attorney  went  as  a  soldier  in  the 
late  Civil  War,  and  in  his  absence,  and  without  his  client's  knowl- 
edge, judgment  was  taken;  a  new  trial  was  granted.  Possibly  thf 
decision  may  be  sustained  on  the  ground  that  the  duty  of  the  at- 
torney to  his  countrj-  was  paramount  to  that  which  he  owed  his 
client.  The  decision,  however,  seems  to  be  founded  rather  on  patri- 
otism than  law ;  for  it  was  certainly  negligence  in  the  attorney  not  to 
make  provision  for  the  case  before  he  left,  or  at  least  inform  his 
client  of  his  departure. 

Applications  for  relief  on  this  ground  are  addressed  to  the  dis- 
cretion of  the  court."  But  if  a  party  is  unable,  without  fault  or 
negligence,  to  be  present,  it  will  probably  be  deemed  an  abuse  of 
discretion  to  deny  a  motion  for  a  new  trial." 

§  77,  Want  of  Preparation  for  the  Trial— Absence  of  Wit- 
nesses.— It  is  the  duty  of  the  party  to  inform  his  attorney  as  to 
the  facts  of  the  case,  and  to  secure  the  attendance  of  witnessi-s. 
If  he  neglects  this  duty  he  cannot  be  surprised  at  the  result. 
Where  a  party  employed  a  firm  of  attorneys  to  manage  his  caw, 
and  the  one  who  had  special  charge  of  the  ease  and  knew  about 
the  facts  became  sick,  and  unable  to  attend  to  it,  and  the  other 
ha<l  to  go  to  trial  uninformed  as  to  the  facts,  the  client  not  being 
in  attendance  to  inform  him,  it  was  held  that  a  new  trial  could  Dot 
be  granted.  The  court  saying:  "Certainly  a  party  is  not  diligent 
who  neither  attends  court  himself,  nor  procures  witnesses  by  the 
modes  known  to  the  law,  nor  ascertains  that  his  attorney  is  in- 
formed as  to  the  grounds  of  his  defense."'  So  where  the  client 
instructed  his  attorney  as  to  the  facts  of  his  defense  to  the  case 


3D  Onings  V.  Gibson,  2  A,  K.  Marsb. 
(Kj.)   515, 
21  PaWhin  y.  Wegmau,  19  Mo.  151, 
--  22  Ind.  !07. 


I  See  B 


]  se. 


M  Sluman  v.  Dolao,  24  8.  D.  32, 
123  N.  W,  73. 

1  Washer  t.  While,  16  Inil.  138; 
unit  gee  Hawthorne  v.  BowinaD,  3 
Sneeri  (Tenn.),  52t  Id  Friedman  v. 
Manlef,  21  Wasb.  43,  56  Fae.  832,  it 


was  bcid  that  the  failure  of  r  parlr 
to  furniah  his  atlome;  nitb  tbe  wi^ 
reapanctence  iuTolving  the  iJlrgcd  lur- 
prise  was  negligeoce.  Deulratiiiag  uit 
right  he  might  othemise  have  to  ( 
new  trial  on  the  ground  of  lurpriv 
Bee,  also,  Clemang  v.  Western.  3S 
Wash.  290.  81  Pai.  824.  and  Mn*l>r 
T.  Wftshinglon  ele.  Co.,  5fi  Wash.  5Se, 
106  Pac.  476.  as  examples  of  ■  wait 
of  diligence  in  obtaining  n 
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made  b^  the  complaint,  and  then  left  the  state ;  but  before  he  left 
the  plaintiff  amended  his  complaint  bo  aa  to  aet  up  a  different  cause 
of  action,  concerning  which  the  attorneys  were  not  instructed,  and 
judgment  went  against  him,  it  was  held  that  a  new  trial  could  not 
be  granted,  although  merits  were  shown.*  So  in  White  t.  Ryan,'  in 
passing  upon  a  similar  application,  the  court  said:  "If  there  were 
MO  other  fault  on  his  part,  there  was  this,  that  he  left  the  court 
during  the  trial  term  of  the  original  cause,  after  employing  an  at- 
torney and  filing  a  plea  in  bar,  without  putting  that  attorney  in 
possession  of  the  means  for  trying  or  continuing  the  suit,  if  the 
witnesses  did  not  attend."  It  is  not  ground  for  a  new  trial,  how- 
ever, that  the  attorney  tried  the  case  in  the  absence  of  the  client, 
and  without  notice  to  him,* 

The  party  should  make  use  of  the  process  provided  by  law  for 
the  purpose  of  securing  the  attendance  of  his  witnesses,  and  if, 
after  due  diligence  on  his  part,  they  do  not  attend,  he  should  move 
for  a  continuance  in  the  manner  pointed  out  in  another  portion 
of  this  treatise.'  There  may  be  cases,  however,  of  excusable  want 
of  preparation  for  the  trial.  Thus  where  preparation  was  pre- 
vented by  the  detention  of  the  party  in  another  court  ia  a  juror, 
a  new  trial  was  ordered.*  So  where  the  party  subp6enaed  wit- 
nesses, who,  however,  did  not  attend,  and  he  was  himself  prevented 
from  attending  and  taking  measures  to  compel  their  attendance  by 
reason  of  the  illness  of  his  daughter  in  an  ^joining  county,  a  new 
trial  was  granted.'  So  where  a  defendant  was  prevented  from 
subpoenaing  witnesses  by  severe  illness,  a  new  trial  was  granted.' 
So  where  the  notice  for  trial  was  short,  and  did  not  reach  the  de- 
fendants through  miscarriage  of  the  mails,  and  one  of  the  defend- 
ants lay  sick  in  Philadelphia,  and  the  other,  who  was  in  Princeton, 
was  unable  to  attend  the  trial,  and  neither  defendant  knew  the 
situation  of  the  other,  and  a  material  witness  had  left  the  county, 
a  new  trial  was  granted.*  So  where,  in  order  to  obtain  the  depo- 
sition of  an  absent  witness,  a  party  went  out  of  the  state,  but  was 
prevented  from  reaching  him  in  time  by  an  unusual  quantity  of 
ice  in  a  river,  it  was  held  that  he  had  exercised  reasonable  diligence, 

«  Grime*  V.  Com.,  4  Litt.   (Kj.)  1. 

I  Peebles  v.  Halls,  1  Litt.  (Ky.)  25. 

3.  Compare  Thampsan  v.    Thornton,    41 

»  31  Ala   400  Cal.  626;   Ekel  v.  Swift,  47  Cal.  619. 

K.   J      '         'm-  1      .   n-        ,nx.-   »  "  Stewart  v.  Darrett,  3  T.  B.  Mon. 

*  EndresB  t.  Kelp,  1  Dun.   (Ohio)        (Ky  )   113 

^'  »  Sherra'rd   v.   Olden,   1   Halst.    (6 

1  See  teetion  01,  antt,  N.  J.  L.)  344. 
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and  a  Dew  trial  waa  granted.''*  So  where  a  ccnnplaiot  showed  that 
a  note  sued  on  was  barred  hy  the  statute  of  limitations,  and  was 
amended  to  allege  certain  payments,  without  specifying  where,  it 
was  held  that  where  evidence  of  payment  at  a  particular  place 
could  not  he  controverted  then,  but  could  be  afterward,  it  was 
such  surprise  as  warranted  a  new  trial."** 

It  is  not  ground  for  new  trial  because  of  surprise  where  a  plain- 
tiff neglected  to  procure  the  attendance  of  witnesses  to  a  fact  which 
he  supposed,  though  mistakenly,  he  would  be  able  to  substantiate 
by  his  own  testimony.  It  was  a  mistake  of  law  on  his  part  or 
that  of  his  counsel,  in  that  his  testimony  would  be  held  incom- 
petent under  section  1880  of  the  Code  of  Civil  Procedure,  and  not 
accident  or  surprise  within  the  meaning  of  this  section.*' 

It  is  not  surprise  warranting  a  new  trial  where  a  witness,  though 
summoned  and  present,  refuses  to  testify  on  the  ground  that  his 
testimony  would  incriminate  himself,  where  the  moving  party  made 
no  effort  and  took  no  steps  to  compel  an  answer." 

It  was  said  by  tha  supreme  court  to  be  disappointment  rather 
than  surprise  where  the  plaintiff  testified  that  an  agent  of  de- 
fendant visited  him,  acknowledged  a  balance  doe  and  promised  to 
pay,  and  defendants,  although  possessing  foil  knowledge  of  these 
facts,  and  anticipating  in  reason  that  such  testimony  would  be 
given,  neglected  to  procure  the  attendance  of  such  agent  as  a  wi^ 
nesB,  and  did  not,  at  tl^e  trial,  when  the  evidence  was  given,  ex- 
press surprise  or  ask  for  a  continuance,  or  otherwise  raise  the  pobt 
until  after  the  decision." 

Nor  is  it  surprise  warranting  a  new  trial  where  a  party  lebed 
upon  a  visit  to  the  mine  by  the  trial  judge,  and  bo  did  not  offer 
proof  as  to  the  doing  of  the  annual  work.  It  could  not  be  said  that 
a  personal  inspection  by  the  judge  would  be  equivalent  to  the  testi- 
mony of  witnesses.'* 

Where  a  continuance  has  been  denied  because  of  an  insufficient 
showing,  as  a  matter  of  course,  the  party  cannot  have  a  new  triBl 
on  the  ground  of  surprise  because  of  other  testimony  the  same  wit- 
ness would  have  given.  Want  of  diligence  would  be  apparent  on 
the  face  of  such  a  showing."*    But  if  a  continuance  is  denied  np<m 


10  McLane  v.  Harris,  1  Mo.  TOO. 
in*  O'Neil  y.  LinJsey,  41  Wash.  649, 

84  Pae.  603.  See,  also,  McCormick 
etc.  Co.  V.  Mareliant,  11  UUh,  68,  39 
Pac.  483. 

11  BagDall  T.  Boach,  76  Cal.  106,  18 
Pac.  137. 


13  Niebolsou  T.  Randall  BantJog 
Co.,  130  CaL  533,  62  Pac  »0. 

"  Denej  v.  Frank,  62  Cal.  343. 

i«  Miller  v.  Seoble,  8  CaL  App.  3**, 
97  Pac.  93. 

iia  Hartford  Ids.  Co.  v.  Hammond, 
41  Colo.  323,  92  Pac  686. 
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terms,  aa  it  may  be,  as  hj  confining  the  adveree  party  to  the  intro- 
duction of  evidence  as  to  certain  specified  facts,  or  upon  eonditioa 
that  the  facts  to  be  proved  by  the  testimony  of  the  absent  witness 
shall  be  taken  as  true,  or  testimony  in  contravention  thereof  shall 
be  omitted,  the  terms  or  conditicois  must  be  complied  with.  An 
illustration  of  this  rule  is  to  be  found  in  Colorado  etc.  Go.  v. 
Bowles,'*'  a  case  which  is  often  cited  as  presenting  an  ioatauce  of 
genuine  surprise.  The  railroad  company  brought  condemnation 
proceedings,  and  filed  an  amended  petition  attacking  B.'s  original 
entry.  "When  the  cause  was  reached  for  trial,  a  continuance  was 
asked  on  the  ground  that  the  defendant's  entry  had  been  suspended. 
The  moticHi  was  denied,  but  B.  was  limited  to  proof  of  damages  to 
actual  possession  alone.  At  the  trial,  the  defendant  was  permitted 
to  introduce  evidence  as  to  the  validity  of  his  pre-emption  entry, 
and  the  jury  were  allowed  to  bring  in  a  verdict  which  included 
damages  to  the  ownership  title.  The  principle  involved  was  thus 
expressed  in  the  language  of  the  supreme  court: 

"The  trial  was  entered  upon  immediately  after  overruling  the 
motion  for  a  contiouance.  As  petitioner's  counsel  understood  the 
terms  upon  which  the  motion  was  overruled,  they  were  not  advised 
that  the  facts  respecting  the  validity  of  defendant's  entry  and  title 
were  to  be  litigated  until  the  trial  was  actually  entered  upon.  It 
is  an  elementary  principle  of  our  jurisprudence  that  parties  are 
entitled  to  be  advised  concerning  the  matters  to  be  litigated  a  suffi- 
cient length  of  time  in  advance  of  the  trial  to  be  prepared  to  meet 
them.  "When  the  issues  are  formed,  as  is  usual  in  courts  of  record, 
by  the  pleadings  of  the  parties,  they  must  ordinarily  advise  them- 
selves, at  their  peril.  So,  too,  where  amendments  to  pleadings  are 
properly  allowed  during  the  trial,  a  continuance  for  a  new  trial 
may  not  be  a  matter  of  right,  without  showing  special  injury  re- 
sulting therefrom.  But  when,  as  in  this  case,  the  court  restricts  the 
issues  to  be  tried,  or  limits  the  evidence  to  be  received  in  a  mate- 
rial matter,  as  a  condition  for  refusing  a  motion  for  a  continuance 
otherwise  well  grounded,  the  terms  of  the  condition  should  be  sub- 
stantially free  from  ambiguity,  and  should  not  be  materially 
changed,  to  the  prejudice  of  either  party,  during  the  progress  of 
the  trial. 

"This  case  presents  an  instance,  somewhat  rare  in  actual  prac- 
tice, of  genuine  surprise.     Petitioner's  counsel  were  not  only  taken 

i«k  14  Colo.  85,  23  Pas.  407. 
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unawares  by  the  unexpected  admission  of  evidence  to  sustain  de- 
fendaiit's  entry,  and  to  show  the  value  of  the  land  itself,  whereby 
the  damages  were  greatly  augmented,  but  they  were  placed  in  a 
situation,  without  any  fault  of  their  own,  greatly  injurious  to  their 
interests,  in  which  they  were  not  prepared,  and  could  not  expect  to 

be  prepared,  to  meet  such  an  issue A  surprise  of  this  nature, 

if  not  otherwise  remedied,  may  be  made  the  ground  of  a  moti<Hi 
for  anew  trial." 

The  materiality  of  the  evidence  in  question  and  the  probability 
of  being  able  to  overcome  its  effect  by  other  evidence  which  the 
party  proposes  to  introduce  upon  a  second  trial,  must  be  made  to 
appear ,  ***  and  by  the  best  possible  evidence,^**  which  would  seem 
to  be  the  affidavit  of  the  witness  himself,  whom  it  is  proposed  to 
offer  upon  such  trial."* 

Seasonable  diligence  is  required  in  the  preparation  of  a  case  for 
trial.  This  is  the  general  and  universal  rule,  recognized  by  all 
courts  in  dealing  with  motions  for  new  trial  on  this  ground,  and 
where  this  degree  of  diligence  is  wanting,  the  motion  will  be  denied. 
Where  ordinary  prudence  would  have  guarded  against  the  sur- 
prise, the  party  cannot  complain.^^  The  question  of  diligence  b 
addressed  to  the  discretion  of  the  trial  court,  and  its  determination 
will  not  be  disturbed  except  for  manifest  abuse.^* 


§  78.  Surprise  at  the  Testimony  of  the  Party's  Own  Witness.— 
Where  a  party  has  used  reasonable  diligence  to  ascertain  what  his 
^tness  will  testify  to,  and  has  reasonable  grounds  to  believe  that 


i*«  Denver  etc.  Co.  v.  Simpson,  21 
Colo.  371,  41  Pac.  499,  31  L.  B.  A. 
566. 

i4d  Lillienthal  v.  Anderson,  1  Idaho, 
673.  See  notes  5  and  6,  section  85, 
past, 

!«•  Lillienthal  t.  Anderson,  1  Idaho, 
673. 

15  Solomon  ▼.  Norton,  2  Ariz.  100, 
11  Pac.  108;  Clifford  v.  Mason,  6 
Colo.  603;  Reynolds  v.  Manville,  5 
Colo.  App.  486,  39  Pac.  350;  fHtch 
V.  Ellison,  15  Colo.  418,  24  Pac.  872; 
Temple  v.  Teller  Co.,  46  Colo.  497, 
106  Pac.  8;  Fitzgerald  v.  Clark,  17 
Mont.  100,  52  Am.  St.  Kep.  665,  42 
Pac.  273,  30  L.  R.  A.  803;  Rand  v. 
Kipp,  27  Mont.  138,  69  Pac.  714; 
Hill  V.  McKay,  36  Mont.  440,  93,  Pac. 
345;  Josephson  v.  Sigfusson,  13  N. 
D.  312,   100   N.   W.   703;    Gaines  Y. 


White,  1  S.  D.  434,  47  N.  W.  524; 
Adams  v.  Rathbun,  14  S.  D.  552,  86 
N.  W.  629;  Crompton  v.  Crow,  2 
Utah,  245;  Stewart  Mining  Co.  ▼. 
Coulter,  3  Utah,  174,  5  Pac.  557;  Bur- 
lock  V.  Shupe,  5  Utah,  428,  17  Pic 
19;  Wilson  v.  Waldron,  12  Wash.  149, 
40  Pac.  740;  Pineus  v.  Brewing  Co^ 
18  Wash.  108,  50  Pac.  930;  Fried- 
man V.  Manlej,  21  Wash.  43,  56  Flc 
832;  Reeder  ▼.  Trader's  Xttioiial 
Bank,  28  Wash.  139,  6S  Pac  461; 
Collins  T.  Bacon,  38  Wash.  80,  SO 
Pac.  268;  Dumontier  v.  Stetson  etc 
Co.,  39  Wash.  264,  81  Pac.  693;  Jen- 
sen y.  Railroad  Co.,  51  Wash.  448,  98 
Pac.  1124;  Mortimer  v.  Dirks,  57 
Wash.  402,  107  Pac.  184. 

i«  Burlock  ▼.  Shupe,  5  Utah,  428y 
17  Pac.  19. 
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the  witDess  vill  testify  to  ft  i^ertaiu  state  of  facts,  and  relies  upon 
his  doing  so,  and  he  does  not  do  so,  and  the  case  is  lost  in  conse- 
quence, a  new  trial  will  be  granted.  In  Taylor  v.  California  Stage 
Co.,'  the  application  for  new  trial  was  upon  the  ground  of  sur- 
prise at  the  testimony  of  a  witness  of  the  adverse  party.  In  pass- 
ing upon  the  application,  however,  the  court,  per  Murray,  C.  J., 
said:  "If  Roasiter  had  been  called  by  the  defendants,  and  it  had 
appeared  on  the  trial  that  he  had  misled  them  by  statements  of 
what  his  evidence  would  be,  and  the  defendants ;  relying  on  such 
representations,  had  not  prepared  themselves  with  other  testimony, 
it  might  have  been  ground  for  the  interference  of  the  court. ' '  The 
foregoing,  however,  is  merely  a  dictum.  But  in  Rodriguez  v,  Com- 
Btoek,'  the  point  was  directly  decided.  The  facts  were  that  the 
defendants  applied  to  the  witness  seasonably  in  advance,  to  know 
whether  he  could  prove  a  delivery  of  juridical  possession  under  the 
Spanish  law  to  two  brothers  (that  being  a  material  point  in  the 
case) ;  the  witness  assured  them  that  the  delivery  was  to  the  two, 
and  that  the  fact  was  within  his  personal  knowledge  and  recollec- 
tion ;  and  the  defendants,  relying  upon  his  statement,  secured  his 
attendance  at  the  trial,  together  with  an  interpreter.  Before  going 
on  the  stand  the  witness  told  the  interpreter  that  "his  head  was 
greatly  disordered,"  and  that  "he  was  not  fit  to  testify";  but  it 
seems  that  the  interpreter  did  not  communicate  these  statements 
to  the  parties.  When  the  witness  got  on  the  stand  he  testified  that 
the  delivery  was  to  one  brother  only,  and  that  the  name  of  the  other 
was  not  mentioned,  and  the  plaintiff  had  judgment.  The  supreme 
court  held,  reversing  the  decision  of  the  court  below,  that  a  new 
trial  ought  to  have  been  granted,  and  Shafter,  J.,  delivering  the 
opinion,  said:  "There  are  ....  cases  to  the  eflfect  that  the  mere 
fact  that  the  witness  of  a  party  swears  contrary  to  the  party's 
expectation  does  not  furnish  adequate  ground  for  granting  a  new 
trial;  but  all  the  cases  agree  that  if  the  witness  suddenly  changes 
front,  by  collusion  with  the  party  against  whom  he  is  called,  or 
fails  to  testify  in  accordance  with  his  previous  assurances  by  rea- 
son of  any  fact  or  occurrence  for  which  neither  the  witness  nor 
the  party  Is  in  any  measure  responsible,  a  new  trial  will  be  granted 
ex  debito  justitiae." 

So  where  a  witness  told  the  plaintiff's  attorney  before  the  trial 
that  the  defendant  had  acknowledged  in  his  presence  that  the  full 

■  24  Cal.  65. 
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amount  claimed  was  due,  but  declined  to  testify;  and  the  plaintiff 
compelled  his  attendance  by  the  procebs  of  the  court,  and  relying 
on  his  telling  the  truth  did  not  subpoena  other  witnesses,  and  when 
on  the  stand  the  witness  testified  that  what  the  defendant  said 
was  that  he  owed  the  plaintiff  something  without  specifying  how 
much,  a  verdict  for  the  defendant  was  set  aside,  and  a  new  trial 
granted.'  So  where  the  question  was  whether  or  not  the  defend- 
ant signed  a  note  as  surety,  and  he  was  assured  by  a  witness  that 
he  could  and  would  prove  that  the  signing  was  only  as  surety ;  and 
relying  upon  such  assurance,  the  defendant  did  not  subpoena  any 
other  witness,  and  on  the  trial  the  witness  failed  to  identify 
the  note  and  judgment  passed  for  the  plaintiff,  a  new  trial  was 
granted.^  So  where  a  person,  on  being  shown  a  receipt  purport- 
ing to  be  signed  by  her,  did  not  deny,  but  virtually  admitted,  the 
signature,  and  reliance  being  placed  upon  her  admitting  the  signa- 
ture no  witness  was  called  to  prove  it,  and  on  the  stand  she  denied 
the  signature,  a  new  trial  was  granted.*  So  where  a  witness  testi- 
fied in  the  appellate  court  to  the  contrary  of  what  he  had  testified 
in  the  justice's  court,  a  new  trial  was  granted.*  So  where  a  wit- 
ness was  so  disconcerted  that  he  was  not  able  to  testify  to  the  facts, 
a  new  trial  was  granted.*^  So  where  the  sureties  on  a  note  set  np 
in  defense  to  an  action  against  them  by  the  holder,  that  the  time 
for  payment  had  been  extended  without  their  consent,  and  their 
counsel  was  informed  by  a  witness  upon  whom  they  were  entitled 
to  rely,  that  the  extension  was  contained  in  a  certain  writing  in  the 
custody  of  the  other  side,  and  relying  on  this  information  the  coun- 
sel took  no  steps  to  procure  other  evidence  of  the  extension;  and 
when  the  writing  was  produced  from  the  custody  of  the  other  side, 
at  the  trial,  it  was  found  that  it  did  not  contain  an  extension,  and 
judgment  went  for  the  plaintiff,  a  new  trial  was  granted.* 

But  a  party  cannot  have  a  new  trial  on  the  ground  of  surprise 
at  the  testimony  of  his  witness,  unless  he  used  diligence  to  ascer- 
tain what  the  witness  would  swear  to.*  And  if  he  can  remedy  the 
effect  produced  by  the  adverse  testimony,  he  should  do  so.  Thus 
if  a  witness  testifies  differently  from  what  he  testified  to  on  a  previ- 
ous trial,  the  party  should  call  his  attention  to  his  former  tcsti- 

t  Belmas  y.  Margo,  25  Tex.  1,  78  •  Dorr  y.  Watson,  28  Miai.  398. 

Am.  Bee.  516.  •  Buger  y.  Bungan,  10  Ind.  451; 

4  Wilson  y.  Brandon,  8  Ga.  136.  -Nelson  ▼.  Waters,  18  Ark.  570;  O'Coo- 

t    •  McFarland  y.  Clark,  9  Dana,  134.  ner  y.  Bu£F,  30  Mo.  595 ;  CDonndl 

e  Levy  y.  Brown,  11  Ark.  16.  y.   Bennett,   12   Mont.   242,  29  f^ 

T  Ainsworth  t.  Sessions,    1    Boot,  1044. 
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moay.**  So  if  there  are  other  witnesses  to  the  same  facts,  he  should 
procure  their  attendance,  or  apply  for  a  continuance  in  order  to 
enable  their  attendance  to  be  aeeored."  So  if  a  party  perceives 
that  his  witness  is  intoxicated,  he  should  call  the  attention  of  the 
court  to  the  fact.**  So,  where  a  witness  was  not  subpoenaed,  but 
promised  to  be  present  anyway,  and  was  prevented  hy  sicknesa 
from  attending  the  trial,  it  is  not  ground  for  a  new  trial,  if  it  ap- 
pears that  aucb  dckness  was  known  in  ample  time  to  have  enabled 
the  party  to  have  guarded  against  the  want  of  his  testimony,  and 
that  he  took  no  steps  to  do  so,  and  did  not  ask  for  a  continu- 


§  70.    Snrpriw  at  Evidenee  Iiitrodnc«d  by  tlu  Advent  Par^. 

The  general  rule  ia  that  each  party  must  understand  his  case,  and 
come  prepared  to  meet  the  case  made  by  his  adversary.  There- 
fore a  party  cannot  be  surprised  that  his  adversary  introduces  tes> 
timony  in  support  of  the  issues  made  by  the  pleadings,  even  though 
BQch  testimony  be  false,^  nor  can  he  be  surprised  at  the  introduc- 
tion of  a  docnment  mentioned  in  the  pleadings.'  So  a  party  must 
know  the  character  of  his  witness,  and  cannot  in  general  be  sur- 
prised if  it  be  impeached.*  So  where  a  party  had  prepared  evi- 
dence to  impeach  the  character  of  a  witness  whom  he  expected  his 
adversary  to  produce,  and  his  adversary  hearing  of  this  did  not 
produce  the  witness,  but  proved  the  fact  by  another  witness,  it  was 
held  that  this  did  Dot  constitute  ground  for  a  new  trial.*  So  in 
other  cases.** 


'»  HoweU  V.  Howell,  37  Mo.  124. 

11  See  section  61,  ante.  But  b  party 
need  not  place  bis  attome}'  on  the 
Btacd  in  Older  to  avoid  the  conEe- 
qaecce  of  surpriae  at  the  teetiinaay  of 
■  witneu.  Alger  t.  Merritt,  16  Iowa, 
121. 

u  Isfltj  T.  Love  jo  J,  8  Btackf.  462. 

u  JosephsoD  V.  SigfuBBon,  13  N. 
D.  313,  100  N.  W.  703.  See,  also, 
JcDKit  V.  Railroad  Co.,  51  Waeh.  448, 
as  Pbc  1124,  where  it  was  heia,  un- 
der a  similar  state  of  facts,  that  an 
applicant  for  a  new  trial  on  the 
gionnd  of  surprise  most  show  actual 
surprise,  and  it  must  appear  tbat  he 
used  ordinary  care,  at  leaet,  to  rem- 
edj  Um  result  of  the  surprise.  See, 
slu,  to  same  effect,  Hill  v.  McKay, 
3fi  Mont.  440,  93  Fac.  345. 
SsW] 


1  ArmstTODg  v.  Davis,  41  Cal.  491; 
and  look  at  Anderson  v.  Duffield,  8 
Tei.  237;  Cox  v.  Hutchings,  21  Ind. 
21»;  Peck  T.  Hensley,  21  Ind.  344. 
Bee,  also,  to  same  effect,  Marshall  v. 
Marshall,  7  Okl.  240,  64  Pae.  461. 

1  McNeally  *.  Stroud,  22  Tex.  229. 

t  BeU  V.  Howard,  4  Litt.  (Ev.) 
117. 

*  Beaeh  v.  Tooher,  10  How.  Pr.  2B7. 
And  for  instance  of  new  trial  refused 
where  it  was  claimed  that  the  partj 
was  surprised  at  the  evidence  of  his 
adversary,  see  Taylor  v.  California 
Stage  Co.,  0  Cal.  228;  Elockenbaum 
v.  Pierson,  22  Cal.  160. 

•■  In  Balida  etc.  Co.  v.  Davis,  16 
Colo.  App.  294,  64  Pac.  1046,  it  was 
held  that  if  the  evidence  which  ia  the 
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So  when  depositions  have  been  taken,  the  party  upon  whose  ap- 
plication they  were  taken  is  not  bound  to  introduce  them,  and  if 
his  adversary  relies  upon  such  depositions,  without  preparing  him- 
self to  meet  the  situation  in  the  event  they  should  not  be  intro- 
duced, he  cannot  be  said  to  have  been  surprised  if  the  opposite  party 
elects  to  prove  the  facts  by  other  means.***  So  where  a  party  is 
present  by  attorney  when  depositions  are  taken,  he  cannot  success- 
fully complain  of  surprise  involved  in  the  identity  of  the  witness 
whose  testimony  is  taken.** 

But  there  may  be  cases  of  surprise  produced  by  the  evidence 
of  the  adverse  party.  Thus  where  the  plaintiff  set  out  a  par- 
ticular title  in  his  complaint,  and  claimed  to  be  entitled  to  recover 
on  that,  and  the  defendants  came  prepared  with  evidence  to  de- 
feat that  title  only,  and  at  the  trial  the  plaintiffis  were  permitted 


basis  of  the  alleged  surprise  might 
have  been  reasonably  anticipated  from 
the  pleadings  it  cannot  be  available. 
The  defendant  alleged  that  plaintiff's 
stock  had  been  pledged  as  collateral 
security  for  the  payment  of  a  note, 
and  that  he  had  appropriated  their 
value  for  the  payment  thereof. 
Plaintiff  denied  the  allegation  and 
testified  that  she  had  paid  the  note, 
and  the  court  held  that  such  tes- 
timony should  have  occasioned  no 
surprise,  since  it  must  have  been  an- 
ticipated that  the  note  would  be  the 
subject  of  the  testimony. 

In  Francisco  v.  Benepe,  6  Mont. 
243,  11  Pac.  637,  it  was  held  that 
where  the  plaintiff  had  simply  proved 
the  allegations  of  his  pleadings  the 
defendant  could  not  complain  of  sur- 
prise. 

In  Marshall  ▼.  Marshall,  7  Okl.  240, 
54  Pac.  461,  it  was  held  that  the  testi- 
mony given  by  the  plaintiff  was  not 
ground  for  a  new  trial  where  it  was 
strictly  in  support  of  the  allegations 
of  the  petition. 

In  Snell  v.  Cisler,  1  Utah,  298,  it 
was  held  that  a  new  trial  on  this 
grround  would  not  be  granted  when 
the  testimony  was  pertinent  and  with- 
in the  issue,  unless  some  trick  or 
fraud  was  perpetrated. 

In  Hendelman  v.  Kahan,  50  Wash. 
247,  97  Pac.  109,  where  the  contro- 
versy arose  out  of  dealings  involving 
the  payment  of  various  sums  of  money 
on  one  side,  and  the  performance  of 
divers  services  on  the  otheii  it  was 


held  that  testimony  as  to  the  payment 
of  money  to  a  brother,  per  request, 
was  not  to  be  regarded  as  the  bisis 
for  a  new  trial  on  the  ground  of  sur- 
prise. 

In  Harden  t.  Card,  15  Wyo.  217,  98 
Pac.  217,  which  was  an  action  upon 
a  lease,  it  was  held  that  defendant 
had  full  and  complete  notice  from 
the  pleadings  that  his  adversary  wonld 
attempt  to  prove  that  the  lease  ms 
annulled  upon  a  certain  date.  The 
defense  was  that  it  occurred  upon  ^ 
different  date.  The  issue  was  eletr, 
and  there  could  be  no  ground  for 
surprise  when  plaintiff  attempted  to 
establish  his  case  by  testimony  in 
support  thereof. 

See,  also,  Clifford  v.  Denver  ete, 
Co.,  12  Colo.  125,  20  Pac.  333;  Jeffer- 
son  Min.  Co.  v.  Anchoria  etc.  Co.,  32 
Colo.  176,  75  Pac.  1070,  64  L.  B.  A. 
925;  Sun  etc.  Co.  v.  Heiderer.  44 
Colo.  293,  99  Pae.  39;  Hill  v.  MeKayr 
36  Mont.  440,  93  Pac.  345 :  Ernster  t. 
Christiansen,  24  S.  D.  103,  123  X. 
W.  711;  Stewart  Min.  Co.  v.  Coulter. 
3  Utah,  174,  5  Pac.  557;  Wilson  t. 
Waldron,  12  Wash.  149,  40  Pac  710; 
Pincus  V.  Puget  Sound  etc.  Co..  18 
Wash.  108,  50  Pac.  930;  Fric^lman 
V.  Manley,  24  Wash.  43.  56  Pac.  832; 
Hardman's  Estate  v.  McNair  (Wash.), 
Ill   Pac.  1059. 

«b  Heath  t.  Scott,  65  Cal.  548,  4 
Pac.  557. 

4«  Beeder     v.     Traders'    National 
Bank,  28  Wash.  139,  68  Pm.  461. 
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to  prove  a  different  title  from  the  one  set  forth  in  the  complaint, 
and  judgment  passed  for  them,  the  supreme  court  directed  a  new 
trial  on  the  ground  of  surprise,  holding  that  while  it  was  not  in- 
cnmbent  upon  the  plaintiff  to  set  out  in  his  complaint  the  title  on 
^hich  he  expected  to  recover,  yet  that  when  a  particular  title  was 
set  out,  and  the  defendants  had  come  prepared  to  meet  that  title 
only,  it  would  operate  as  a  surprise  to  permit  plaintiff  to  recover 
on  a  different  title,'  So  where  the  defendant  filed  an  evasive  an- 
swer, admitting  plaintiff's  demand,  and  on  motion  the  answer  was 
stricken  out  and  judgment  ordered  for  plaintiff,  and  subsequently 
this  order  was  set  aside,  and  a  junior  attaching  creditor  was  allowed 
to  intervene,  and  on  the  trial  of  the  issue  raised  by  the  interven- 
tion the  defendant,  without  changing  his  answer  and  without  inti- 
mating what  he  was  going  to  do,  went  on  the  stand  and  testified 
that  the  debt  to  plaintiff  was  not  yet  due,  and  judgment  passed  for 
the  intervener,  the  supreme  court  affirmed  the  order  granting  & 
new  trial,  on  the  ground  (among  others)  that  the  plaintiff  was  en- 
titled to  a  new  trial  on  the  ground  of  surprise.' 

So  where  the  case  was  as  follows:  The  plaintiff  in  ejectment 
made  a  prima  facie  case  showing  title  in  himself  and  rested ;  the 
defendants  proved  title  outstanding  in  a  third  person  and  rested ; 
the  plaintiff  then  introduced  a  deed  from  such  third  person  to 
himself  and  recovered  judgment.  It  was  shown  on  the  motion  for 
a  new  trial  that  the  deed  from  the  third  person  to  plaintiff  was 
subsequent  to  a  deed  made  by  that  person  to  the  defendant ;  that 
defendant  had  not  produced  this  deed  because  he  was  advised  by 
hia  attorney  that  it  was  sufficient  to  show  title  outstanding  in  a 
third  person;  that  defendant  had  been  in  possession  under  his 
deed  for  a  long  time,  and  did  not  know  of  the  plaintiff's  deed; 
that  plaintiff  procured  his  deed  from  the  third  person  shortly  be- 
fore the  trial,  and  without  consideration ;  and  that  such  person  in- 
formed plaintiff's  agent  at  the  time  application  for  a  deed  was 
made  that  he  had  already  conveyed  the  title  to  defendant's  grantor, 
and  had  no  title  to  convey — ^the  supreme  court  held,  reversing  the 
decision  of  the  court  below,  that  a  new  trial  should  be  granted,  on 
the  ground  of  surprise.' 

So  where  the  defendant's  witness,  contrary  to  the  expectation 
of  plaintiff,  testified  to  a  certain  location  of  a  line  bounding  the 
claim  of  the  plaintiff,  and  on  that  testimony  judgment  passed  for 


I 


■illtlii 


III 


§79 


GROUNDS  OF  THB  MOTION. 


388 


the  defendant,  and  on  motion  for  new  trial  the  witness  himself 
made  afiSdavit  that  he  was  mistaken  in  his  testimony  as  to  the  line, 
and  plaintiff  made  affidavit  that  he  was  surprised  at  the  testimony 
and  had  no  time  to  procure  other  evidence  on  the  point,  a  new 
trial  was  granted.* 

So  where,  in  an  action  upon  a  promissory  note,  the  answer  denied 
the  allegations  of  the  complaint,  and  set  up  a  counterclaim  for 
goods,  wares  and  merchandise,  sold  and  delivered  etc.,  and  the  de- 
fendant, in  support  of  his  answer  and  counterclaim,  testified  that 
he  had  paid  the  note  in  full  by  the  sale  to  the  plaintiff  of  a  saloon 
and  contents,  it  was  held  that  the  plaintiff  could  not  anticipate 
such  evidence  from  the  answer,  and  that  a  new  trial  on  the  ground 
of  surprise  should  be  granted  to  enable  the  plaintiff  to  present 
newly  discovered  evidence  to  the  effect  that  plaintiff  had  never 
been  in  possession  of  the  saloon,  and  that  the  defendant  had  sold 
the  same  to  other  parties.* 

So,  where  the  complaint  alleged,  in  effect,  that  the  policy  of 
insurance  sued  on  was  issued  upon  an  application  made  and  signed 
by  the  plaintiff  and  containing  certain  material  representations, 
and  plaintiff  was  permitted  against  the  objections  of  the  defend- 
ant to  testify  at  the  trial  that  the  application  was  in  fact  made  by 
an  agent  of  the  defendant,  and  that  plaintiff  did  not  know  what 
representations  it  contained,  it  was  held,  in  effect,  that  defendsnt 
could  not  anticipate  that  plaintiff  would  testify  in  contravention 
of  the  averments  of  the  complaint,  and  that  he  should  have  an 
opportunity  to  offer  evidence  in  support  of  the  fact  that  the  repre- 
sentations were  actually  made  by  the  plaintiff,  and  that  they  were 
untrue.** 


■  Moore  v.  L.  A.  Infirmary,  49  Cal. 
669;  look  at  Guy  v.  Hanly,  21  Colo. 
397;  and  see  genendly  Hendy  y.  Des- 
mond, 62  Cal.  260. 

•  Kenezleber  v.  Wahl,  92  Cal.  202, 
28  Pae.  225.  It  was  contended  here 
that  the  order  of  the  court  granting  a 
new  trial  was  based  upon  the  ground 
of  newlj  discovered  evidence,  and  that 
the  other  of  the  two  grounds — sur- 
prise— was  not  covered  by  the  order. 
The  supreme  court,  however,  held 
specifically  that  it  was  evident  from 
the  language  of  the  trial  court  that 
the  ground  of  surprise  was  consid- 
ered. The  basis  of  this  decision  was 
that  the  pleadings — answer  and  eross- 
oomplaint-— did  not  disclose  the  natux^ 


of  defendant's  ease,  and  for  that  rea- 
son it  was  held  that  the  plaintiff  could 
not  anticipate  the  character  of  tbe 
defense.  But  see  Harden  v.  Card,  15 
Wyo.  217,  88  Pac.  217,  where  the 
pleadings  did  disclose  plaintiff's  ease. 
10  Menk  ▼.  Commercial  Ins.  Co.,  70 
Cal.  585,  11  Pae.  654.  In  this  ease 
the  motion  was  made  upon  newly  dis- 
covered evidence,  but  it  is  obvious 
tnat  a  clear  case  of  surprise  was  made 
out.  The  eourt  say:  "Defendant  did 
not  have  an  opportunity  of  produein; 
the  proof  at  the  trial,  because  it  coold 
not  have  anticipated  that  plaintiff 
would  be  permitted  to  testi^  that  he 
did  not  make  the  represeatatioas  eon- 
tained  in  hit  application."    It  ii  to 
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So,  where,  vithont  plaintiff's  fault,  the  parties  proceeded  to  trial 
npoD  the  theory  that  the  title  to  the  property  in  controversy  was 
in  a  vendee  of  the  original  trustee,  whereas  the  title  was  in  the  trus* 
tee  by  an  nnreeorded  reconveyance,  it  was  held  that  plaintiff  was 
at  a  distinct  disadvantage,  and  was  entitled  to  a  new  trial.** 

The  remarks  at  the  end  of  the  preceding  section  as  to  what  is 
to  be  done  when  a  party  is  surprised  at  testimony  apply  here. 


S  80.  Negligence  cr  Unskillfalneu  of  Uie  Attorney. — The  neg- 
hgence  of  the  party  is  no  ground  for  a  new  trial.  The  provision 
of  the  code  is:  "Accident  or  surprise  which  ordinary  prudence 
could  not  have  guarded  against."^  And  the  negligence  of  the  at- 
torney is  the  negligence  of  the  party  within  the  meaning  of  the 
aubdivision.  The  attorney  is  the  agent  of  the  party  for  the  pur- 
poses of  the  trial,  and  the  party  cannot  make  his  attorney's  negli- 
gence a  ground  for  relief.'  So  the  unskiUfulness  of  the  attorney 
is  not  ground  for  a  new  triaL  Thus  where  the  motion  was  on  the 
gronnd  of  surprise  at  a  ruling  of  the  court  admitting  certain  evi- 
dence, which  ruling  was  correct,  the  supreme  court,  per  Field,  J., 
aaid:  "The  surprise  alleged  is  only  that  the  law  was  different  from 
what  the  attorney  supposed  it  to  be — a  state  of  feeling  which  in 
numerous  instances,  under  like  circumstances,  has  been  experienced 
by  other  connsel,  but  has  never  availed  to  obtain  a  new  trial. "  *  So 
in  Morgan  v.  Houston,*  in  deciding  a  similar  application,  the  su- 
preme court  of  Vermont,  per  Bedfield,  C.  J.,  said:  "One  ground 
of  surprise  on  the  part  of  the  petitioners  is  that  the  county  court 
ruled  the  law  different  from  what  they  expected,  and  that  ruling 

b»  obserred  thftt  it  wu  not  laid  that 

defendant  did  not  hsvo  the  evidenM, 
but  that  it  did  not  have  an  opportu- 
ni^  to  pregent  it.  The  court  com- 
mitted error  in  admitting  the  test!- 
■non;  of  the  plaintiff  in  contravention 
of  the  aTermenta  of  Ma  complaint, 
bnt  having  admitted  Buch  evidenee, 
the  defendant  was  tnrpriaed  bj  the 
railing  of  the  new  issue,  and  ahould 
have  been  accorded  an  opportunitj  to 


11  Van  Wagsnen  t.  Carpenter,  27 
Colo.  Hi,  ei  Pac.  SQS.  See,  also, 
Porter  v.  Industrial  etc.  Co.,  28  Mont 
170,  86  Pac.  839,  67  Pac.  87. 

1  Section  657,  subdivision  3,  Cali- 
fornia Code  of  Civil  Procedure;  aee, 
also.  Brook  v.  Lyon,  3  Cal.  113;  May 


V.  Hanson,  S  Cal.  360,  63  Am.  Dec. 
135;  Patterson  v.  Ely,  19  Cal.  28; 
Cook  V.  D«  la  Goerra,  24  Cat.  237; 
Mendekohn  v.  Anaheim  Lighter  Co., 
iO  Cal.  857. 

»  Smith  V.  Tnnstead,  56  Cal.  175; 
Patterson  v.  Mathews,  3  Bibb,  80; 
Field  v.  Matson,  S  Mo.  68B;  Shielda  v. 
Boms,  31  Ala.  535;  Yatea  v.  Munro. 
13  in.  212;  Henck  v.  Todhunter,  7 
Har.  &  J.  275,  18  Am.  Dec,  300;  Kant 
V.  Bicards,  3  Md.  Ch.  392;  Barrow  v. 
Jonea.  J  J.  J.  Marsh.  470. 

>  Fuller  v.  Hulchinga,  10  Cal.  923, 
TO  Am.  Dee.  746;  and  see  Packer  v. 
Heaton,  9  Cal.  568,  4  Morr.  Min.  Rep. 
447;  Lawrence  v.  Fulton,  19  Cal.  883; 
Klockenbaum  v.  Pierson,  2Z  (M.  160. 

•  25  Vt.  670. 


§  80  GROUNDS  OF  THE  MOTION.  390 

was  affirmed  in  this  court.  This  could  never  form  the  basis  of  a 
petition  for  new  trial.  This  is  a  surprise  that  overtakes  every- 
body concerned  in  the  administration  of  civil  justice.  Human  opin- 
ion is  injSnitely  various  and  always  will  be."  So  mistakes  as  to  the 
competency  of  a  witness  is  no  ground.*  So  it  is  not  surprise  that 
a  party  mistakes  the  character  of  evidence  necessary  to  be  produced 
by  his  opponent  to  prove  a  fact,  and  therefore  was  not  prepared 
with  evidence  to  countervail  the  showing  made.*  So  the  rejection 
of  a  document  from  another  state  because  not  properly  certified 
under  the  act  of  Congress  does  not  constitute  surprise.*^  So  it  ii 
not  surprise  that  plaintiff,  having  recently  come  to  the  state,  was 
unacquainted  with  the  statute  law,  and  erroneously  supposed  that 
copies  of  certain  instruments  were  admissible  instead  of  the  orig- 
inals.* So  counsel  cannot  be  surprised  if  the  court  construes  cer- 
tain admissions  to  be  less  extensive  than  he  had  supposed  them  to 
be.*  So  the  fact  that  a  deposition  was  read  in  evidence  on  a  former 
trial  of  the  case  does  not  justify  counsel  in  neglecting  to  look  among 
the  papers  to  see  whether  the  preliminary  affidavit  is  on  file.**  So 
where  depositions  were  excluded,  the  witness  residing  within  forty 
miles  from  the  court-house,  it  was  held  that  the  distance  was  a 
fact  which  ought  to  have  been  ascertained  by  the  party,  and  that 
a  new  trial  could  not  be  granted."  So  it  is  mere  negligence  in 
the  attorney  if  he  does  not  look  to  see  whether  a  patent,  material 
to  his  case,  is  among  the  files  of  the  court.**  So  where  the  plain- 
tiff relied  upon  an  account  stated,  which  he  failed  to  prove,  and 
judgment  passed  for  the  defendant,  it  was  held  improper  to  grant 
a  new  trial  to  allow  plaintiff  an  opportunity  to  prove  the  services 
and  their  value,  the  court  saying:  "To  give  the  plaintiff  an  oppor- 
tunity of  proving  the  services  rendered  by  kim  for  the  defendant, 
and  their  value,  when  the  plaintiff  has  already  had  such  opportu- 
nity at  the  trial,  but  had  declined  it,  is  not  a  sufficient  ground  for 
a  new  trial,  especially  when  it  is  not  even  pretended  that  any  sur- 
prise or  misapprehension  had  occurred."  **  So  where  counsel  mis- 
understood a  conversation  had  with  opposing  counsel  as  to  the  line 

»  Packer  v.  Heaton,  d  Cal.  568,  4  »  Sanf  ord  v.  Wiggin,  14  N.  H.  iil, 

Morr.  Min.  Rep.  447.  40  Am.  Dec.  198. 

«  Gorgerat  v.  McCarty,    1    Yeates,  lo  Smith  v.  Natehes  Steamboat  Co., 

253;  Phillips  v.  Wheeler,  10  Tex.  536;  1  How.    (Miss.)    479;   but  see  Helm 

Pleasants  v.  Clements,  2  Leigh,  474,  t.  Jones,  9  Dana,  26. 
481,  482.  11  Peers  v.  Davis,  29  Mo.  184. 

T  Dorsey  y.  Maury,  10  Smedes  &  M.  is  Linard  v.  Croesland,  10  Tex.  462, 

298.  60  Am.  Dec.  213. 

•  Hite  T.  Lenhart,  7  Mo.  22.  u  Griffith  ▼.  Moss,  47  OaL  667. 
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of  action  be  intended  to  pursue,  and  relying  upon  what  he  supposed 
had  been  said  neglected  to  make  certain  necessary  defenses,  it  was 
held  that  the  judgment  must  stand,  the  coart  saying:  "The  word 
'accident,'  as  used  in  this  connection,  indicates  that  the  kind  of 
mistake  or  error  intended  is  such  as  results  from  fortuitous  circum- 
stances, and  not  such  as  arises  from  an  error  of  judgment,  or  from 
misapprehension  on  the  part  of  the  counsel  in  reference  to  the 
points  of  the  case  as  they  arise  in  the  course  of  the  trial.  It  would 
be  a  most  unwise  policy  to  grant  new  trials  for  such  mistakes  and 
errors."" 

So  where  a  new  trial  was  sought  to  enable  the  defendant  to  intro- 
duce evidence  which  he  was  not  prepared  to  introduce  at  the  trial, 
because  of  surprise  at  the  ruling  of  the  court  contrary  to  what  his 
attorneys  had  previously  advised  him,  the  court  said;  "Erroneous 
views  of  the  law,  or  advice  of  an  attorney  contrary  to  the  ruling 
of  the  court,  ia  not,  however,  the  'surprise'  for  which  a  new  trial 
will  be  granted. "  "  So  where  a  new  trial  was  sought  on  the  ground 
of  surprise,  the  plaintiff  supposing  his  own  testimony  would  be 
admitted  in  support  of  his  claim,  having  been  so  advised,  and  not 
being  prepared  with  other  testimony  when  his  own  was  excluded 
onder  the  inhibition  of  section  1880,  Code  of  Civil  Procedure.'*  So 
where  the  validity  of  a  lease  for  a  year  was  in  controversy,  and 
plaintiff  and  his  counsel  failed  to  acquaint  themselves  with  the  fact 
that  the  lease  was  for  a  period  of  more  than  a  year,  the  lease  being 
the  foundation  of  the  action  and  being  in  their  possession,  it  was 
held  not  to  be  surprise  which  ordinary  prudence  could  not  have 
guarded  against,  and  hence  a  new  trial  could  not  be  granted." 

So  in  an  action  on  a  promissory  note,  where  defendant  had  in- 
troduced sufficient  evidence  to  shift  the  burden  of  proof  as  to  the 
bona  fides  of  the  consideration  thereof  to  the  plaintiff-assignee,  and 
the  latter's  attorney  neglected  to  introduce  depositions  which  he 
had  prepared  to  meet  just  such  an  emergency,  tending  to  show  the 
ignorance  of  his  client  of  the  illegal  character  of  the  considera- 
tion (lobbying),  although  given  ample  opportunity  to  do  so,  evi- 
dently refraining  from  doing  so  because  of  the  view  which  he 
entertained  and  acted  upon  that  the  defendant  must  not  only  estab- 

"*  Hsndj  T.  D»Ti8,  38  N.  H.  411;  i«  Bagoall   t.   Roach,   78   Cal.    IM, 

and  look  at  TayloT  t.  Earlow,  11  How.  IB  Pac.  137. 

Pr.   285.     Am  to  reKanCB    upon    oral  "  Bordern  v.  D«n,  106  CaL  594,  3* 

•tipnlationa,  Be«  Beetioua  S2,  349,  poit.  Pae.  94S. 

"  Santa    Cruz    ete.  Co.  v.  Bowie, 
104  CaL  286,  37  Fae.  931. 
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lish  the  illegality  of  the  consideration,  but  must  bring  home  to  the 
plaintiff  the  knowledge  thereof,  a  new  trial  upon  this  ground  was 
refused.  The  failure  of  the  attorney  to  introduce  the  depositions 
was  due  to  a  mistaken  view  of  the  law,  which  could  not  be  relieved 
against  on  motion  for  new  trial,  as  '' surprise"  within  section  657, 
Code  of  Civil  Procedure.  As  suggested  by  the  learned  justice  of 
the  court  of  appeals  who  wrote  the  opinion,  relief  would  no  doubt 
have  been  granted,  if  asked  for  within  a  reasonable  time,  under  the 
provisions  of  section  473,  Code  of  Civil  Procedure,"  but  not  by 
new  trial,  the  court  saying : 

''If,  after  a  case  has  been  submitted  and  decided,  the  losing  party 
could  have  the  judgment  set  aside  because  he  acted  upon  an  errone- 
ous view  of  the  law,  there  would  be  no  end  to  litigation.  There  have 
been  times,  no  doubt,  in  the  experience  of  every  lawyer,  when  he 
would  have  liked  to  have  been  relieved  of  a  situation  brought  about 
by  his  failure  to  do  the  proper  thing  at  the  proper  time.  But  after 
judgment  it  is  too  late  for  relief  on  such  a  ground."  *• 

And  the  rule  is  not  altered  by  the  fact  that  a  party  has  dis- 
missed his  attorneys,  and  seeks  by  means  of  a  charge  that  they 
were  badly  advised,  to  avoid  responsibility,  as  for  surprise.  Thus, 
in  Fincher  v.  Malcolmson  ^^  the  defendant,  on  his  motion  for  a 
new  trial  on  this  and  other  grounds,  denied  that  he  had  consented 
to  their  action,  and  proceeded  as  though  they  were  adverse;  the 
court  held  that  the  showing  was  insufficient,  that  he  could  not 
avoid  responsibility  for  their  acts  in  this  way. 

The  rule  that  negligence  or  unskillfulness  of  the  i>arty  or  at- 
torney cannot  operate  as  ''surprise"  within  the  meaning  of  the  sub- 
division under  consideration  is  a  general  one;  but  it  is  sometimes 
relaxed  under  special  circumstances,  of  which  examples  are  given 
in  the  next  section. 

Upon  the  question  as  to  whether  temporary  incapacity,  as  for 
drunkenness,  upon  the  part  of  an  attorney,  would  be  deemed 
ground  for  surprise  sufficient  to  entitle  one  to  a  new  trial,  it  is 
probable  that  a  degree  of  drunkenness  which  would  incapacitate 
would  be  sufficient  to  put  both  the  client  and  the  court  upon  notice. 
In  such  case,  clearly  it  is  the  duty  of  the  court  to  allow  the  partj 

18  See  section  351,  past,  held  to  govern  where  the  eomsd  bds- 

19  Le  Tourneauz  t.  GillisB,  1  Cal.  apprehended  the  effect  of  a  mlisg  of 
App.  546,  82  Pac.  627.  See,  also,  the  eonrt  upon  the  admisaion  of  tgt- 
Connell  v.  Harron,  7  Cal.  App.  745,  tain  evidence. 

95  Pac.  916,  where  the  same  rule  was  ><>  96  CaL  38,  30  Pac  835. 
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time  and  an  opportunity  to  procure  the  serrices  of  another  at- 
tomey.**  If  not  apparent,  a  strong  showing  would  perhaps  be  re- 
quired to  establish  sach  incapacity  as  would  be  available  as  a  basis 
for  surprise. 

5  SI.  biadvertenofl  and  Other  Unforeseen  Occurrences  I>aring 
the  Trial. — As  shown  in  the  preceding  section,  negligence  or  nn- 
Ekillfnlness  of  the  attorney  is  not  "surprise"  within  the  meaning 
of  the  subdivision.  But  circumstances  are  so  complex  and  various 
that  it  is  often  impossible  to  foresee  and  guard  against  all  their 
possible  combinatioDS ;  and  the  rule  above  mentioned  is  sometimes 
relaxed,  so  as  to  afford  relief  from  the  consequences  of  inadvert- 
ence, and  mistakes  involving,  perhaps,  slight  negligence.  Thus 
where  two  causes  of  action  were  so  blended  together  as  not  to  dis- 
tinctly apprise  the  defendant  of  the  case  he  had  to  meet,  and  he 
omitted  to  offer  certain  evidence  necessary  under  one  aspect  of  the 
complaint,  the  order  of  the  court  below  granting  a  new  trial  on  the 
ground  of  surprise  was  afSrmed.'  So  where  the  court  and  all  the 
parties  believed  at  the  time  certain  depositions  were  taken  they  were 
inadmissible  under  the  pleadings,  and  the  defendant,  acting  on  such 
belief,  did  not  prepare  evidence  to  countervail  them,  and  the  depo- 
sitions were  admitted  op  the  trial,  it  was  held  that  in  view  of  all 
the  circmnstances  a  new  trial  should  be  granted.*  So  where  a 
document  had  been  read  on  two  previous  trials  without  objection, 
and  on  the  tliird  trial  objection  was  made  to  it  and  sustained,  and 
the  party  was  unprepared  with  other  evidence,  having  relied  upon 
the  document  as  proof  of  the  fact,  a  new  trial  was  granted.*  So 
where  the  party  relied  upon  the  decision  of  the  supreme  court  upon 

a  eonditioQ  of  intoxicstlon.  The  trial 
ought  not  to  be  stiowed  to  proceed 
under  luch  cireumat&ncea  iritbout  giv- 
ing tbe  unfortunate  litigant  an  oppor- 
tunity to  Brnploy  other  lounsel  who 
ahould  have  an  opportiinity  of  ndvii- 
ing  tbemBelves  in  reference  to  the 
ease  before  beiog  required  to  pro- 
ceed, and  the  aummary  power  of  the 
court  to  punieb  tbe  offending  attorney 
as  for  contempt  of  eonrt  ought  alao 
to  be  ezereiaed." 

1  Knith  T.  Bichmond,  15  Cal.  EOl. 

'  Morrow   t,    HatHeld,    6   Humph. 


"In  cases  of  this  kind  much  mutt 
be  left  to  the  discretion  of  the  judge 
presiding  at  the  trial,  and  we  are 
not  prepared  to  lay  that  the  court 
showed  sneh  a  gross  abuse  of  discre- 
tion in  this  instance  as  calls  for  inter- 
ference by  this  court  upon  appeaL 
In  order  that  our  poiition  may  not  be 
misunderstood,  we  wiU  *a^  that  eonrta 
should  not  permit  the  rights  of  liti- 
gants to  be  jeopardiied  by  an  attoi. 
ney  who  so  far  forgets  the  obliga- 
tions which  he  owes  to  tbe  bench,  to 
hi*  profesaioD,  and  to  his  client,  as 
to  appear  in  the  trial  of  a  cause  in 


lOS. 

*  Helm  T.  Jones,  9  Dana,  26;  com- 
pare Smith  T.  Natcbei  Steamboat  Co., 
1  How.  (Miss.)  479. 
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the  question  of  the  admissibility  of  certain  evidence,  and  the  lower 
court  rejected  the  evidence  and  the  decision  of  the  supreme  court 
was  afterward  overruled,  it  was  held  that  a  new  trial  should  be 
granted/  So  where  a  material  fact  appearing  in  the  chain  of  title, 
which  changed  the  whole  aspect  of  the  case,  escaped  the  attention 
of  the  counsel  on  both  sides,  and  of  the  judge  who  presided  at  the 
trial,  and  was  not  discovered  until  after  the  trial,  a  new  trial  was 
granted."  So  where  the  defendant's  counsel  was  proceeding  to 
call  witnesses,  but  was  stopped  by  the  judge,  who  stated  that  the 
plaintiff  had  proved  no  case,  and  the  matter  was  then  submitted 
to  the  jury,  who  rendered  a  verdict  for  the  plaintiff,  it  was  held 
that  a  new  trial  must  be  granted,  irrespective  of  the  question 
whether  the  judge's  statement  as  to  plaintiff's  case  was  correct.* 

So  where  counsel  for  the  defendant  omitted,  through  inadvert- 
ence to  put  in  evidence  certain  books  which  he  had  vrith  him,  and 
intended  to  introduce,  and  supposing  he  had  done  so,  commented 
on  them  to  the  jury,  when  on  the  objection  of  his  opponent  he  dis- 
covered for  the  first  time  that  he  had  forgotten  to  put  the  books 
in  evidence,  and  the  court  refused  to  allow  him  to  do  so,  the  ap- 
pellate court  directed  a  new  trial.^  So  where,  during  a  trial,  the 
mind  of  one  of  the  counsel  became  so  disturbed  by  information 
of  the  dangerous  illness  of  one  of  his  children  that  he  failed  to 
make  a  claim  for  his  client  which  ought  to  have  been  made,  a  new 
trial  was  granted.*  So  where  the  omission  to  affix  a  revenue  stamp 
to  a  document  was  the  result  of  an  honest  mistake  as  to  the  char- 
acter of  the  document,  and  for  the  want  of  a  stamp  it  was  rejected, 
and  judgment  went  against  the  party  offering  it,  a  new  trial  was 
granted  to  allow  the  party  to  pay  the  penalties  and  affix  the  stamp.' 
So  where  the  jury  founded  their  verdict  on  what  they  believed  to 
be  a  suspicious  alteration  in  a  bond,  which  had  escaped  the  atten- 
tion of  the  counsel  on  both  sides,  and  of  the  court,  and  which  could 
easily  have  been  explained  had  attention  been  called  to  it,  the  ve^ 
diet  was  set  aside.*"  So  where  priority  of  registry  was  the  issue, 
and  to  maintain  his  side  of  it  the  plaintiff  procured  from  the  re- 
corder a  certified  abstract,  which  showed  his  instrument  to  be  prior 

4  Starkweather   y.   Loomis,    2    Yt.  able  intimation  of  the  court   Beek- 

673 ;   Allen  v.  Chambera,    IS    Wash,  man  t.  Bemnu,  7  Cow.  21^. 

341,  51  Pac.  478.  ^  Eolfe  v.  Eolfe,  10  Ga.  143:  eom- 

s  BoBO  y.  Daniel,  1  Nott  ft  McC.  33.  pare  ScheUhoua  y.  Ball.  29  Gal  605. 

e  Dunham  y.  Baxter,  4  Mass.  79;  •  Cutler  y.  Bice,  14  Pick.  494. 

eee,  also,  Sanchez  y.  McMahon,  35  Cal.  •  Hoppoek  y.  Stone,  49  Barb.  524. 

218.    But  it  is  otherwise  where  the  ^o  Libenintx  r.  Greenland,  2  Me- 

part/  chooses  to  rely  upon  a  favor-  Ck>rdy  313. 
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to  his  advBnary'e,  and  rested,  the  abstract  being  prima  facie  evi- 
dence by  statute;  and  the  defendant  showed  an  error  by  parol  testi- 
mony, and  the  plaintiff  was  unprepared  with  evidence  to  contradict 
the  showing  made,  but  afterward  found  EFDcb,  a  new  trial  was 
granted."  So  where  an  alteration  in  the  bond  sued  on  was  dis- 
covered on  the  trial  too  late,  under  the  rules  of  the  court,  to  move 
for  a  continuance,  a  new  trial  was  granted.**  So  where,  before 
the  trial,  the  party  examined  the  records  of  the  county,  and  found 
that  the  record  of  a  power  showed  it  to  be  without  a  seal,  and  on 
the  trial  a  certified  copy  of  the  record  was  produced  with  a  seal 
affixed,  and  the  party  had  no  witnesses  on  hand  to  prove  that  the 
seal  had  been  subsequently  aflSxed,  a  new  trial  was  granted."  So 
where,  after  the  commencement  of  the  suit,  the  plaintiff's  attorney 
admitted  to  the  defendant's  attorney  that  he  had  a  certain  deed 
in  his  possession,  and  afterward,  on  the  matter  being  alluded  to 
between  them,  did  not  mention  the  fact  that  the  deed  was  do  longer 
in  hb  possession;  and  the  defendant's  attorney,  supposing  that  the 
plaintiff's  attorney  still  had  the  deed,  subpoenaed  him  to  produce 
it;  and  on  the  trial  the  plaintiff's  attorney  stated  that  before  being 
subpoenaed  he  had  sent  the  deed  to  a  distant  part  of  the  country, 
and  therefore  he  could  not  produce  it,  it  was  held  that  a  new  trial 
muBt  be  granted."    So  in  other  cases." 


S  82.  Keliance  upon  Oral  Stipulations. — Section  283  of  the 
Code  of  Civil  Procedure  provides  that:* 

"Sec.  283.  An  attorney  and  counselor  shall  have  authority, 
1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceeding 
by  his  agreement  filed  with  the  clerk,  or  entered  upon  the  minutes 
of  the  court,  and  not  otherwise " 


"  Holbrook  v.  Nichoi,  86  111.  181. 

1*  Jsclmon  T.  Wftrford,  7  Wend.  62. 

u  See  Jones  v.  Qammuu,  II  Nev. 
£49,  where  objection  was  made  to 
books  of  account  offered  in  evidence 
onlj  on  the  ground  that  defendant 
eoDld  not  testifj  to  the  entries  therein 
ifter  the  de&th  of  tbe  party  charged, 
tnd  the  court,  in  deciding  the  ease, 
held  that  aaid  booki  were  improperly 
kept,  excluding  the  entries  for  that 
reuon,  it  was  held  that  inaamnch  as 
Um  objection  was  untenable,  and  th« 


defendant  never  had  any  notice  until 
after  hie  motion  for  a  new  trial  had 
been  overruled  that  the  evident  had 
been  rejected  for  any  other  reason 
than  becaaw  it  was  deemed  incompe- 
tent, a  new  trial  ibould  be  granted. 

So,  where  there  was  an  error  in  the 
computation  of  Interest,  not  in  tba 
judgment,  bnt  in  tbe  evidence,  which 
eacaped  tbe  attention  of  both  party 
and  court  until  too  late  to  receive  cor- 
rection, it  was  held  that  the  aurprise 
waa  complete.  Sultan  v.  Sherwood,  18 
Nov.  454,  5  Pae.  71, 

1  Corresponding  proririons  of  other 
codes  are  as  followa:    Beetion  3998, 


1     ■ 


§82 


GROUNDS  OF  THB  MOTION. 


396 


A  subBtantially  similar  proyision  has  been  in  the  statute  since 
1851.^  This  provision  was  considered  in  Borkheim  ▼.  N.  B.  ft  M. 
Ins.  Co.*  In  that  case  it  was  verbally  stipulated  in  open  court  that 
the  case  should  abide  the  event  of  another  case  of  the  same  char- 
acter then  pending,  and  judgment  was  afterward  entered  in  pur- 
suance of  the  stipulation,  which  had  neither  been  reduced  to  writing 
nor  entered  in  the  minutes.  This  judgment  was  reversed  on  the 
ground  that  the  stipulation  was  not  binding,  and  Sanderson,  J., 
delivering  the  opinion,  said: 

''It  would  be  no  misnomer  to  call  the  statute  a  statute  of  frauds. 
It  declares  such  agreements  null  and  void,  unless  they  are  in  writ- 
ing and  filed  with  the  clerk,  or  have  been  entered  in  the  minutes 
of  the  court.  Of  such  agreements,  therefore,  there  can  be  no  spe- 
cific performance.  To  allow  the  court  to  enforce  them  as  was  done 
in  this  case,  against  the  will  or  without  the  consent  of  the  parties, 
is  to  allow  the  court  to  work  the  precise  mischief  which  the  statute 
was  designed  to  prevent.  Instead  of  being  nullified  in  that  way, 
the  statute  ought  to  be  strictly  adhered  to,  for  it  is  the  dictation 
of  wisdom.  Without  it  the  court  would  be  frequently  annoyed  by 
disputes  between  counsel  concerning  their  agreements,  and  thus 
forced  to  try  innumerable  side  issues  more  perplexing  than  the 
case  itself,  attended  also  with  delay  to  its  business,  and  with  detri* 
ment  to  the  public  service." 

The  rule  laid  down  in  the  foregoing  case  was  approved  and  fol- 
lowed in  Merritt  v.  Wilcox.'  That  was  an  action  to  recover  a 
certain  sum  in  gold  coin.  The  allegation  as  to  gold  coin  was 
denied,  and  the  verdict  was  for  a  certain  sum  without  specifying 
that  it  was  to  be  paid  in  gold  coin.  The  plaintiff  claimed,  however 
it  had  been  stipulated  that  whatever  was  recovered  should  be  made 
payable  in  gold  coin,  and  upon  his  motion  supported  by  affidayits 
as  to  the  stipulation  (which,  however,  were  contradicted  by  oppos- 
ing affidavits),  the  court  made  an  order  that  judgment  be  entered 
for  gold  coin.  Upon  appeal  it  was  contended  that  ''the  statute  ii 
intended  to  apply  only  to  agreements  of  counsel  made  tn  pais, 


Bevised  Codes  of  Id«ho;  section  6389, 
BeTised  Codes  'of  Montana  (seetion 
898,  Code  of  Civil  Procedure);  sec- 
tion 2621,  Cutting's  Compiled  Laws 
of  Nevada;  section  502,  Bevised  Codes 
of  North  Dakota;  section  1083,  Lord's 
Oregon  Laws;  section  699,  Political 
Code  'of  South  Dakota;  section  115, 


Compiled  Laws  of  XTtali;  seetioa  ISO, 
Bem.  &  Bal.  Code  of  WuHuagpoA 
(section  4766,  BaL  Code). 

lit  Laws  of  1851,  p.  4S.  la  tius 
connection,  see  section  349. 

>  38  Cal.  623;  and  see  Beese  f« 
Mahonej,  21  CbL  305. 

•  52  CaL  238. 
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and  not  to  an  agreement  made  as  the  one  now  mider  consideration 
is  alleged  to  have  been  made,  in  facie  curiae."  But  the  court  held 
otherwise,  and  reversed  the  order  of  the  court  below,  aaTing,  how- 
ever: "It  is  not  necessary,  however,  for  os  to  hold  now  that  every 
waiver  or  consent  of  counsel  made  in  the  presence  of  the  court  at 
the  trial  of  the  cause,  such,  for  instaDce,  as  waiving  the  required 
order  of  proof,  of  the  production  of  evidence  the  best  in  degree, 
or  the  like,  must  be  characterized  as  an  agreement  in  the  sense  of 
the  statute  referred  to,  and  must  in  order  to  its  validity  be  re- 
daced  to  writing  and  filed  with  the  clerk  or  entered  on  the  minutes. " 
Bat  it  may  be  doubted  whether  even  such  agreements  can  be  en- 
forced if  the  party  does  not  choose  to  keep  them,  though  after  they 
were  executed  it  would  undoubtedly  be  too  late  to  repudiate  them. 

The  cases  above  cited  seem  conclusively  to  establish  that  a  stipu- 
lation of  counsel  cannot  be  enforced  unless  put  in  writing  or  en- 
tered in  the  minutes.  And  such  being  the  case  it  would  seem  to 
follow  that,  as  a  general  rule,  a  party  cannot  make  his  reliance 
upon  an  oral  agreement  a  ground  for  new  trial ;  for  it  was  want 
of  diligence  to  rely  on  a  stipulation  which  he  knew  was  not  bind- 
ing. This  was  the  view  taken  in  Patterson  v.  Ely.*  In  that  case 
the  defendants  claimed  to  be  surprised  at  the  violation  of  an 
alleged  oral  agreement  that  no  objection  would  be  taken  to  the 
sufficiency  of  the  answer.  But  the  supreme  court  held  this  was  not 
a  snCBcient  ground  for  a  new  trial,  and  Field,  C.  J.,  delivering  the 
opinion,  said:  "The  surprise  alleged  did  not  of  itself  entitle  the 
defendants  to  a  new  trial  or  to  any  reduction  of  damages.  They 
may  have  been  under  the  impression,  from  the  verbal  stipulation, 
that  no  objection  would  be  taken  to  the  sufBciency  of  the  answer, 
and  been  surprised  when  the  objection  was  urged.  Yet  it  is  very 
evident  that  had  the  stipulation  been  at  the  time  reduced  to  writ- 
ing, there  would  have  been  no  misapprehension  as  to  its  effect,  and 
no  surprise  at  the  construction  given.  The  surprise  was  not  such 
that  ordinary  prudence  could  not  have  guarded  against;  and  it  is 
only  when  the  surprise  arises  under  circumstances  of  this  kind, 
and  when  the  proceeding  which  produces  it  prevents  the  presenta- 
tion of  the  case  upon  its  merits,  that  it  constitutes  a  ground  for  a 
new  trial.  Verbal  stipulations  as  to  the  pleadings  or  evidence  can- 
not be  regarded,  except  as  they  are  admitted  by  the  parties  against 
whom  they  are  invoked.  Any  other  rules  would  lead  to  endless  dis- 
putes." 

•  19  Cal.  ZS;  and    Me    Bt-aij  t.  D&via,  38  N.  H.  ill. 
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In  the  foregoing  case  and  in  Beese  ▼.  Mahoney,*  above  cited, 
the  idea  is  conveyed  that  the  rule  applies  only  in  cases  where  the 
oral  agreement  is  disputed,  and  that  where  it  is  admitted  it  will 
be  respected,  and  enforced.  The  case  of  Borkheim  ▼.  N.  B.  &  M. 
Ins.  Co.  *  seems  to  be  the  other  way,  but  later  cases  support  this 
view,^  and  it  is  now  well  settled,  at  least  with  respect  to  applica- 
tions for  relief  under  section  473,  California  Code  of  Civil  Pro- 
cedure, in  the  matter  of  default  judgments,  that  parties  who  seek 
to  take  advantage  of  the  fact  that  stipulations  into  which  they 
have  entered  with  their  adversaries  have  not  been  put  into  writin? 
or  entered  in  the  minutes,  as  prescribed  by  section  283,  Code  of 
Civil  Procedure,  shall  not  be  permitted  to  make  of  the  court  an 
instrument  of  injustice.  If  this  is  the  correct  doctrine  as  applied 
to  a  proceeding  under  section  473  for  relief  from  a  default  judg- 
ment, there  would  seem  to  be  no  good  reason  why  a  different  doc- 
trine should  be  upheld  in  an  application  for  relief  from  the  result 
of  a  similar  state  of  affairs  by  way  of  new  trial.  The  point  has 
not  been  directly  determined,  but  in  Robertson  v.  Williams  •  it  was 
held  that  while  oral  stipulations  were  not  binding,  yet  "reliance 
upon  the  word  of  a  reputable  attorney  is  excusable  neglect^  for 
which  relief  may  be  given  so  far  as  to  set  aside  the  advantage  taken 
in  violation  of  the  promise.'*    It  was  further  said : 

"If  the  promise  had  been  denied,  then  we  think  that  in  view 
of  the  practical  difficulty  of  investigations  of  that  character  it 
would  have  been  proper  to  refuse  relief.  But  the  fact  being  virtu- 
ally admitted,  we  think  that  the  motion  (for  new  trial)  should 
have  been  granted." 

If  it  be  conceded,  as  undoubtedly  it  must  be,  that  the  phrase 
"excusable  neglect"  is  intended  to  represent  the  "accident"  and 
the  "surprise"  which,  taken  together,  are  a  ground  for  a  new  trial, 
"excusable  neglect"  not  being  so,*  then  the  case  here  cited  must 
be  regarded  as  a  direct  acceptance  of  the  doctrine  as  applied  to 
new  trial  proceedings. 

The  doctrine  itself  has  logic  and  good  reason  to  sustain  it  The 
section  of  the  code  (283,  Code  of  Civil  Procedure)  was  intended 
as  a  statute  of  frauds,  and  has  no  other  office  or  function  than  to 


5  21  Cal.  305. 

e  38  Cal.  623. 

T  See  section  349,  post,  and  cases 
there  cited. 

»  81  Cal.  268,  22  Pac.  665. 


•  M(*iiire  v.  Drew,  83  CaL  225, 
23  Pac.  312.  But  see  Heine  t.  Trwd- 
well,  72  Cal.  217,  13  Pac.  503.  Nor 
is  "mistake"  or  "inadvertence"  sufb 
a  ground.  Fincher  v.  Malcolmson,  96 
CaL  38,  30  Pac.  835. 
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prescribe  a  method  of  proviDg  stipulations  entered  into  by  at- 
torneys for  their  clients.  Its  purpose  was  to  afford  to  clients  a 
means  of  protecting  themselves  against  the  intrigues  of  dishonest 
attorneys,  not  to  put  into  their  hands  a  weapon  of  injustice,  or  to 
offer  a  premium  for  mala  fides.  As  a  ground  for  relief  tmder 
either  section  473,  Code  of  Civil  Procedure,  or  section  657,  Code  of 
Civil  Procedure,  no  question  of  proof  can  arise.  If  it  could,  there 
would  be  no  need  to  ask  for  the  relief  provided  by  either  section. 
The  stipulation  itself  would  stand  in  the  way  of  the  injustice  which 
would  intervene.  The  question  is  solely  one  as  to  whether  there 
has  been  a  degree  of  negligence  on  the  part  of  the  moving  party 
sufficient  to  nullify  the  surprise  resulting  from  the  failure  of  his  * 
adversary  to  keep  his  promise — the  promise  upon  which  he  has 
relied — and  this  again  depends  upon  the  circumstances  of  each 
case,  and  no  general  rule  can  be  framed  to  cover  every  case  that 
may  arise.  Intentional  misleading  would  perhaps  always  be  within 
the  rule.  So,  as  in  the  case  of  Robertson  v.  'Williams,  above  cited, 
doubtless  would  reliance  upon  the  promise  of  a  reputable  attorney. 
It  is  also  probable  that  both  cases  would  be  within  the  definition 
of  irregularity  of  the  adverse  party. 

The  principle  was  clearly  recognized  in  the  Colorado  case  of 
Morse  v.  Budlong,'"  which  was  based  upon  a  rule  of  court  of 


10  5  Colo.  App.   147,  38  Pae.  59. 

The  langaage  of  the  court  u  as  fol- 
lows: "The  refuial  of  the  court  to 
nesle  the  judgment  and  grant  a  new 

trial  it  araigued   for   error It 

was  purely  a  matter  of  discretion 
with  the  court,  aJid  the  only  question 
for  deterniioation  ia  whether  there 
wu  an  arbitrary  abuse  of  discretion. 
Admitting  the  oral  agreement  elaimed 
bf  plaiatiff  in  error  to  Its  futleat 
eitent,  it  only  amounts  to  a  mutual 
agreement  that  both  should  watch  the 
trial  docket,  and  each  inform  the 
,  otter.  The  eaae  was  on  the  calendar 
for  trial,  and  had  been  for  four  days 
•waiting  iti  turn.  Counael  must  have 
expected  a  trial  when  it  was  reached. 
The  sitnation  was  aueh  as  to  require 
yigiianeo  from  both,  and  it  appears 
it  was  aa  much  the  outy  of  one  as 
the  other  to  obtain  and  givp  the  in- 
fomtatioB.  The  most  that  could  be 
■aid  was  that  the  attorney  acted  in 
bad  faith  and  did  not  inform  the 
other  party  of  a  faet  tbat  he  should 
'i'lally  have  informed  himself  in  re- 


gard to.  The  arrangement,  if  made, 
was  but  an  oral  agreement,  liable  to 
be  misunderstood  by  either,  in  no 
way  obligatory  upon  the  court,  and  it 
ia  not  shown  to  have  been  communi. 
cated  to  the  court.  Bule  No.  23  of 
the  distiiet  court  Is  as  follows:  'No 
verbal  agreement  of  counsel  with  each 
other,  with  a  party,  or  with  an  officer 
of  the  court,  concerning  the  progress 
or  management  of  any  matter  pending 
in  court  will  be  enforced  unless  made 
io  open  court.'  Stipulations  and 
agreement  require  three  parties,  the 
court  being  the  third;  otherwise  it 
would  be  impossible  to  do  the  business. 
It  was  plainly  the  duty  of  the  court 
to  dispose  of  the  ease  when  reached, 
either  by  trial  or  a  contJDuance  for 
proper  cause  shown.  The  caae  for  a 
new  trial  made  by  the  affidavits,  and  . 
they  were  conflicting,  was  not  one 
to  appeal  very  strongly  to  the  court, 
or  to  show  that  the  negligence  was 
not  culpable.  The  court  could  not  be 
held  responsible  for  the  bad  faith  of 
the  counsel,  if  there  was  bad  faith." 
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similar  import,  but  the  determination  of  the  court  was  treated  as 
an  exercise  of  discretion,  and  the  case,  in  other  ways,  possessed 
features  which  prevent  it  from  being  regarded  as  a  fair  test  of  the 
views  of  the  court  upon  the  subject.*^ 


§  83.    Surprise  Occasioned  by  the  Act  of  the  Court.— As  has 

been  shown  under  the  head  of  irregularity  of  the  court,  the  judge 
should  rule  upon  questions  of  law  as  they  arise,^  and  should  not 


11  For  a  more  detailed  discussion  of 
the  subject  with  reference  to  the  de- 
cisions  of  other  states,  see  section  349, 
post, 

1  See  section  36,  ante.  The  rule 
has  been  frequently  stated,  and  is  well 
established,  that  a  party  is  not  en- 
titled to  a  new  trial  on  the  ground  of 
surprise,  whateyer  its  nature  or  basis, 
where  he  did  not  give  expression  to 
his  surprise  at  the  first  seasonable 
opportunity.  Thus,  in  Walker  v. 
Gray,  6  Ariz.  359,  57  Pac.  614,  where 
Walker  asked  for  a  new  trial  because 
of  alleged  surprise  occasioned  by  cer- 
tain testimony  introduced  by  his  ad- 
versary, it  was  said  that  he  made  no 
"application  to  the  court  for  a  con- 
tinuance, ....  in  order  that  he  might 
meet  the  testimony  of  appellee  Vhich 
he  claims  occasioned  his  surprise"; 
nor  did  he  make  "an  application  for 
a  postponement  of  the  hearing,  .... 
nor  did  he  call  the  court's  attention 
to  the  fact  that  the  testimony  of 
Oray  made  it  necessary,"  etc.,  and 
the  court,  in  sustaining  the  denial 
of  his  motion  for  a  new  trial,  said: 
"His  silence  upon  the  point  of  sur- 
prise during  the  trial,  ....  and  his 
willingness  to  enter  upon  the  hearing 
of  this  cause  ....  indicated  that  he 
was  content  to  submit  the  question 
....  upon  the  evidence  of  the  books 
of  the  company,  and  upon  the  other 
evidence  in  the  cause.  And,  having 
lost,  he  should  not  thereafter  be  heard 
to  complain  because  of  the  insuffi- 
cient preparation  to  meet  the  issues. 
....  For    that    reason    we    do    not 

think  the  trial  court  erred "  So, 

in  Fitch  v.  Ellison,  15  Colo.  418,  24 
Pac.  872,  where  a  new  trial  was  asked 
on  the  ground  of  surprise,  in  that 
the  attorney  for  the  moving  party 
was  incapacitated  by  drink  for  intelli- 
gently managing  the  trial  of  the  caise 


for  him,  the  court  said:  "It  does 
not  appear,  however,  that  appellant 
made  any  objection  to  the  attorney 
acting  for  him  until  after  the  trial 
was  concluded;  and  a  verdict  returned 
against  him.  Then,  for  the  first  time, 
upon  a  motion  for  a  new  trial,  the 
complaint  was  made  that  the  verdict 
resulted  from  the  drunken  con<^tion 
of  his  attorney."  In  Lee-Clark-An- 
dreesen  Co.  v.  Yankee,  9  Colo.  App. 
443,  48  Pac.  1050,  Outcault  v.  John- 
ston, 9  Colo.  App.  519,  49  Pa«.  10o8. 
and  Temple  v.  TeUer  Lumber  Co.,  46 
Colo.  497,  106  Pac.  8,  the  rule  was 
similarly  stated.  See,  also,  Lillien- 
thal  V.  Anderson,  1  Idaho,  673. 

In  Rand  v.  Kipp,  27  Mont.  138,  69 
Pac.   714,   where   the   basis    for    the 
motion  was   surprise  because  of  the 
testimony  of  a  witness,  the  court  said : 
"The  record  does  not  reveal  a  sug- 
gestion  of  surprise,   or  that  the  de- 
fendant    sought     a     continuance    in 
order  to  enable  him  to  meet  the  tes- 
timony so  given."     See,  also.  Hill  v. 
McKay,  36  Mont.  440,  93  Pac.  345; 
Yasquez  v.  Spiegelberg,  1  N.  M.  464; 
Bomero     t.     Desmaraia,     4    N.    M. 
(Johns.)    367,   20  Pac.   787;  Bomfro 
V.    Lopes    (N.    M.),    21    Pac.   679; 
Huster  v.  Wynn,  8  Okl.  569,  58  Pac. 
736;  State  v.  Gardner,  33  Or.  149.  54 
Pac.  809.     In  this  last-cited  ea?e.  the 
court  said:   "The  rule  is  well  settle 
that  to  entitle  a  party  to  have  a  judg- 
ment set  aside  on  account  of  snrprUe, 
it    must    appear  he  immediately  ap- 
plied for  a  postponement  of  the  trial 
when  the  surprise  occurred,  and  th.it 
he  cannot  speculate  upon  the  chances 
of  obtaining  a  favorable  verdict,  and, 
after   having    failed   in   this  respect, 
urge  as  a  ground  for  a  new  trial  acj 
matter    that    occurred    at    the    trial. 
and   was   known   to,   but   waived  bj, 
him."     Citing  a  large  number  of  cases 
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change  hia  rulings  to  the  prejudice  of  a  party.*  Occuirencea  of 
Buch  a  nature  may  in  all  probability  be  reviewed  either  under  the 
first  subdiviBion,  as  for  an  irregularity  of  the  court,  or  under  the 
third,  upon  the  ground  of  surprise.* 


{  84.  Th»  Party  Borpriaed  Should  Apply  for  a  Oo&tinuance  at 
the  Earliett  Opportonity. — It  is  manifest  that  it  would  be  con< 
trary  to  fair  dealing  to  permit  a  party  to  take  his  chance  of  a 
verdict,  with  the  knowledge  that  if  it  should  be  adverse  to  him 
he  could  obtain  a  new  trial  on  the  ground  of  surprise.  If,  there- 
fore, a  party  be  surprised  by  any  occurrence,  and  by  reaaon  thereof 
he  is  unable  to  present  bis  case  to  the  jury  upon  its  merits,  he 
should  make  his  misfortune  known  to  the  court  and  appeal  to  it 
for  a  postponement  in  order  to  be  enabled  to  remedy  the  mishap. 
This  has  been  laid  down  in  several  cases.  In  Turner  v.  Morrison,^ 
the  surprise  was  claimed  to  be  at  the  nonattendance  of  a  witness 
who  had  been  subpoenaed.  No  motion  for  a  continuance  was  made, 
hut  the  court  below  granted  a  new  trial.  The  supreme  court  re- 
versed the  order,  and  Terry,  C.  J.,  delivering  the  opinion,  adopted 
the  following  language  from  Graham  and  Waterman  on  New 
Trials:  "That  a  party  came  to  the  trial  unprepared  to  make  out  his 
ease  or  establish  his  defense  has  not  even  the  appearance  of  a  valid 
excuse.  It  is  true  that  sometimes  no  amount  of  diligence  or  effort 
will  suffice  to  arrange  all  the  details  and  procure  everything  need- 
ful in  time  for  the  trial ;  but  injury  need  not  for  that  reason  be 
sostained.  Courts  are  extremely  indulgent  and  liberal  in  granting 
adjournments,  aud  they  are  seldom  or  never  appealed  to  in  vain 
in  a  proper  case.  Even  where  it  is  simply  expedient  that  a  con- 
tinuance should  be  had,  and  much  more  where  any  necessity  for  it 
exists,  they  will  not  deny  a  postponement.  It  is  therefore  incum- 
bent upon  a  party,  if  for  any  good  reason  he  finds  himself  unpre- 
pared to  go  on,  to  state  the  circumstances  to  the  court  and  move 
for  an  adjournment.    If  he  fails  to  do  this,  he  waives  his  want  of 

ID  tbfl  older  JDTisdietiona,  including 
t  namber  bj-  federal  courts. 

See,  bIm,  GsJum  t.  White,  1  8.  D. 
«*,  47  N.  W.  524;  Adanu  t.  Rath- 
bnn,  14  8.  D.  S52,  86  N.  W.  829;  Poi 
».  Territorj,  2  Wash.  Ter.  297,  5  Pac. 
803;  Piacu  t.  Paget  8ound  etc.  Co., 
IS  Wuli.  lOB,  50  Pas.  S30;  Reeder 
T.  Tftden'  National  Bank,  28  Waab. 

H™  Trial— 3S 


139,  68  Pac.  461;  Clemans  v.  Weat- 
ern,  39  Wash.  290,  81  Pae.  S24; 
Woods  T.  Otobs  NavigstiOD  Co..  40 
Wash.  376,  82  Pac.  401 ;  Mortimer 
T.  Dirks,  57  Wash.  402,  107  Pac.  184. 

»  See  section  37,  ante. 

*  See  sectioD  29,  ante. 

I  11  Cal.  21.  A  similar  ruling  was 
msde  in  People  v.  Holden,  28  Cal.  123. 
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preparation  and  all  right  after  to  object.    Any  other  role  would 
work  great  injustice  and  be  attended  with  innumerable  evils." 

So  in  Schellhaus  v.  Ball,'  where  the  surprise  claimed  was  that 
the  party  did  not  know  a  certain  note  had  been  introduced  in 
evidence,  and  only  found  it  out  by  the  comments  of  the  opposite 
counsel  upon  it  during  the  argument,  but  no  motion  for  a  con- 
tinuance was  made,  it  was  held  that  a  new  trial  was  properly 
refused,  and  Sanderson,  J.,  delivering  the  opinion,  said: 

*'A  party  claiming  to  have  been  injured  must  show  that  the 
surprise  has  not  resulted  in  any  degree  from  his  own  fault  or 
negligence,  and  must  in  addition  claim  his  relief  at  the  earliest 
opportunity.  If  he  can  relieve  himself  from  his  embarrassment 
in  any  mode,  either  by  a  nonsuit,  or  a  continuance,  or  the  intro- 
duction of  other  testimony,  or  otherwise,  he  must  not  take  the 
chances  of  a  verdict,  but  must  at  once  fortify  his  position  by  re- 
sorting to  all  available  modes  of  present  relief." 

This  case  was  approved  and  followed  in  Doyle  v.  Sturla.* 

It  was  also  cited  as  authority  in  Bailey  v.  Bichardson,*^  where 
the  moving  party  claimed  surprise  as  ground  for  a  new  trial,  as 
resulting  from  the  introduction  of  evidence  which  would  not  have 
been  competent  but  for  a  prayer  for  general  relief,  which  was 
overlooked.    The  court  there  said: 

''If  counsel  was  misled  by  the  prayer  (and  this  can  be  said  to 
be  surprise)  he  could,  so  far  as  appears,  have  relieved  himself  of 
the  consequences  by  an  application  for  such  a  postponement  as 
would  have  enabled  him  to  secure  the  attendance  of  witnesses  to 
the  matter  of  value.  Defendants  were  not,  therefore,  entitled  to  a 
new  trial  on  the  groimd  of  surprise.  (Schellhaus  v.  Ball,  29  Cal. 
605.)" 

It  will  be  observed  that  in  the  foregoing  extract  from  ScheUhaus 
V.  Ball,  it  is  suggested  that  a  party  may  relieve  himself  from  em- 
barrassment by  submitting  to  a  nonsuit.  The  same  thing  was  said 
in  Live  Yankee  Co.  v.  Oregon  Co.*  In  neither  of  these  cases,  how- 
ever, did  the  party  resort  to  that  course,  and  therefore  what  is 
said  concerning  it  must  be  regarded  as  mere  dictum.  It  is  obvi- 
ous that  if  a  nonsuit  be  granted  on  plaintiff's  motion  (as  may  in 
certain  cases  be  done)  the  party  cannot  afterward  attack  the  judg- 
ment of  nonsuit,  because  it  was  made  upon  his  consent.*    But  it 


«  29  Cal.  605. 
s  38  Cal.  456. 
»•  66  CaL  416,  5  Pae.  910. 


4  7  Oal.  40,  15  Morr.  Min.  Rep.  W. 
■  As  to  eonseiit  orders,  ■«•  seetloB 
682^  pat. 
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has  been  beld  that  if  at  the  time  he  moTei  for  a  nonsnit  lie  ob- 
tains leave  to  move  to  set  it  aside,  the  rule  aa  to  conseat  proceed- 
ings does  not  apply.*  Under  this  decision  it  would  seem  that  such 
a  coarse  is  open  to  the  party  who  claims  to  be  surprised.  The 
decision  does  not  seem  to  have  bad  much  effect  upon  the  practice, 
probably  because  a  motion  for  a  continuance  is  a  much  simpler 
remedy. 

But  whatever  may  be  the  particular  mode  of  relief  to  be  ap- 
plied for,  it  is  certain  that  if  there  be  sufficient  opportunity  to 
do  80,  the  party  must  seek  to  relieve  himself  from  his  embarrass- 
ment before  taking  the  chance  of  a  verdict.  This  rule  was  re- 
laxed in  Delmas  v.  Martin.'  That  was  an  action  of  ejectment. 
The  plaintiff  proved  a  prima  facie  case  showing  title  in  himself 
and  rested  1  the  defendant  proved  outstanding  title  in  a  third 
penon  and  rested;  he  could  have  connected  himself  with  snch 
outstanding  title,  but  was  advised  by  his  counsel  that  it  was  not 
necessary  to  do  so,  and  therefore  had  not  brought  his  deed  with 
him.  The  plaintiff  in  rebuttal  introduced  a  deed  conveying  the 
outstanding  title  to  himself,  and  (no  motion  for  a  continuance 
being  made)  obtained  judgment.  It  was  shown  upon  motion  for 
new  trial  that  this  deed  was  subsequent  to  the  deed  of  the  de- 
fendants, who  had  been  in  possession  for  a  long  time ;  that  it  w&a 
obtained  shortly  before  the  trial  and  without  consideration,  and 
that  when  it  was  applied  for  the  plaintiff's  agent  was  informed 
that  the  grantor  had  already  conveyed  the  property  and  had  no 
title  to  convey.  The  supreme  court  reversed  the  order  denying  a 
new  trial,  and  Crockett,  J.,  delivering  the  opinion,  said: 

"The  general  rule  undoubtedly  is  that  a  party  surprised  must 
apply  for  relief  at  the  earliest  practicable  moment,  and  in  such 
method  as  to  produce  the  least  vexation,  expense,  and  delay.  He 
will  not  be  allowed  to  speculate  on  the  chances  of  a  favorable  de- 
cision on  other  points,  and  if  he  fails  in  these,  fall  back  on  his 
motion  for  a  new  trial  on  the  ground  of  surprise.  But  while  this 
is  the  general  rule,  cases  may,  and  frequently  do,  arise  in  which 
it  ought  not  to  be  enforced.  But  in  relaxing  the  rule  it  should  be 
done  only  where  the  surprise  is  clearly  established  and  the  conse- 
quences can  be  avoided  in  another  trial ;  and  it  must  also  be  ap- 
parent that  the  party  has  not  been  guilty  of  laches,  and  has  acted 
in  good  faith  in  omitting  to  apply  for  relief  at  an  earlier  stage 


', 
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of  the  proceeding.  It  may  well  be  that  in  the  last  stage  of  a 
jury  trial,  at  the  conclusion  of  the  evidence,  sufficient  opportunity 
may  not  have  occurred  to  enable  the  defendants  and  their  counsel 
to  decide,  deliberately,  discreetly,  and  wisely  what  course  it  was 
proper  to  pursue/' 

The  general  rule  was  applied  in  the  subsequent  case  of  Ferrer 
v.  Home  Mut.  Ins.  Co.,*  in  which  it  was  said  of  Delmas  v.  Mar- 
tin, that  it  was  a  peculiar  case,  and  that  the  rule  would  not  be 
extended  beyond  the  facts  of  that  case. 

In  the  case  of  Boderiguez  v.  Comstock*  it  was  held  that  the 
failure  to  apply  for  the  continuance  was  excused  by  the  fact  that 
at  the  time  ''they  did  not  know,  and  therefore  could  have  given 
no  assurances  to  the  court,  that  a  continuance  would  enable  them 
to  retrieve  the  disaster  that  had  befallen  them."  It  may  be 
doubted,  however,  whether,  as  a  general  rule,  the  party  should 
forestall  the  action  of  the  <^ourt  by  passing  upon  his  own  appli- 
cation for  continuance.  Courts  are  extremely  liberal  in  granting 
postponements,  and  very  frequently  grant  them,  in  the  exercise 
of  a  wise  discretion,  although  no  legal  showing  has  been  made. 
When  the  party  moves  for  a  continuance,  he  should  support  the 
application  by  affidavits  in  the  regular  way ;  ^^  for  if  he  does  not 
his  failure  to  do  so  may  be  turned  against  him. 

This  doctrine  was  reiterated  in  the  case  of  McLear  v.  Hap- 
good,^^  where  the  surprise  consisted  in  an  alleged  interlineation  in 
a  document  introduced  in  evidence,  the  position  being  that  if  it 
could  have  been  shown  that  the  interlineation  had  been  made  after 
the  execution  of  the  document,  the  plaintiff  would  be  estopped  by 
the  recitals  of  the  instrument,  and  that  defendants'  motion  for  a 
continuance  should  have  been  granted  to  enable  them  to  obtain  the 
evidence  of  experts,  and  of  others,  in  relation  to  the  matter.  The 
court  said : 

''It  is  the  rule,  however  (subject  to  but  few  exceptions),  that 
a  party  claiming  to  be  surprised  must  move  for  a  continuance  at 
the  earliest  practical  moment.  He  is  not  ordinarily  allowed  to 
wait  until  he  sees  how  the  case  is  going  before  he  makes  his  mo- 
tion.   In  the  present  case  it  appears  that  the  document  in  question 


•  47  Cal.  416. 

•  24  Cal.  S5;  compare  Turner  ▼. 
Morrison,  11  Cal.  21. 

10  See  chapter  9,  herein.  And  see 
Cohen  ▼.  City  of  Alameda,  124  Cal. 
504,  57  Pac  377. 


11  85  Cal.  557,  24  Pac.  788.  Thii 
extract  is  quoted  in  extenso  for  the 
purpose  of  illustrating  what  is  re- 
j^arded  as  a  prompt  request  for  t  eon- 
ti  nuance,  as  much  as  an  instance  of 
the  application  of  principle. 
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was  introduced  aa  part  of  the  pljuntiff'a  case;  that  the  defendant, 
who  appeared  m  propria  persona,  and  for  hia  codefendants,  saw 
the  duplicate  agreement  coming  from  the  hands  of  the  plaintiff, 
and  saw  the  interlined  word  'eurplos,'  on  the  da;  before  he  moved 
for  a  continuance ;  that  being  so  informed  of  the  facta  he  did  not 
move  for  a  continuance  at  the  time  the  document  was  introduced 
in  evidence,  or  at  the  close  of  the  plaintiff's  case,  bnt  proceeded  to 
open  the  case  for  the  defendants  and  himself,  took  the  stand,  and 
'testified  as  to  the  circumstances  attending  the  signing  of  the  con- 
tract,' and  'placed  upon  the  witness-stand  defendant  Joseph  Hap- 
good,  and  his  Bon  Nathan  Hapgood,  and  interrogated  them  full; 
as  to  the  circmnstances  attending  the  signing  of  the  agreement.' 
Such  being  the  case  we  cannot  say  that  there  was  an  abuse  of  dis- 
cretion in  refusing  the  continuance." 

§  86.  The  Party  mnst  Show  upon  the  Motion  for  New  Trial 
That  the  Besnlt  m^  be  Different  npon  Another  Trial — It  would 
be  perfectly  idle  to  have  another  trial  of  the  cause,  if  there  be  no 
reasonable  prospect  that  the- result  would  be  different.  Therefore 
it  is  incumb^it  upon  the  party  to  show  upon  bis  motion  for  new 
trial  that  he  will  probably  be  able  to  avoid  the  difficulty  upon  a 
retriaL  This  is  well  settled.  Thus  in  Cook  v.  De  la  Guerra,*  where 
the  party  was  not  represented  at  the  trial  and  moved  for  a  new 
trial  on  the  ground  of  surprise,  the  supreme  court,  per  Rhodes,  J., 
said:  "The  court  will  not  set.aside  a  decree  and  grant  a  new  trial 
on  behalf  of  a  defendant  merely  for  the  purpose  of  going  through 
the  idle  form  of  a  trial  in  the  presence  of  the  defendant  or  his 
attorney ;  bnt  it  must  be  made  to  appear  that  on  the  new  trial  the 
result  may  be  different  from  that  on  the  first  trial ;  in  other  words, 
the  defendant  must  disclose  a  valid  defense  to  some  material  part 
of  the  plaintiff's  cause  of  action." 

Upon  this  principle,  if  the  surprise  be  at  the  testimony  of  a 
witness,  it  must  be  shown  that  the  testimony  is  not  true,  and  that 
the  party  can  countervail  it.*  And  in  order  to  show  that  the  result 
may  be  different,  it  is  not  sufBeient  merely  to  so  state,  but  the 
facts  showing  it  must  be  set  forth.  Thus  in  Patterson  v.  Ely,* 
where  the  surprise  was  at  the  taking  of  objection  (contrary  to  a 
verbal  stipulation)  to  the  failure  to  deny  an  averment  as  to  the 

134  CM.  237;  and  k«  Beese  t.  People  v.  Jocelyo,  £9  Cftl.  562;  Braoki 
Habonej,  21  Csl.  306.  t.  DouglaM,  32  Cil.  208. 

*  EiUte  of  Cuteij,  GO  C&L  470;  •  19  CaL  28. 
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damages  EUstaioed,  whereby  plaintiff  obtained  judgment  fo 
large  araoimt  of  damages,  it  was  held  insufficient  merely  to  a 
that  the  attorney  "was  informed,  and  believes  that  the  dami 
assessed  are  excessive  and  more  than  could  be  recovered  on  a 
trial  of  the  action" ;  and  Field,  C.  J.,  delivering  the  opinion,  s 

"No  facts  are  stated  from  which  the  court  can  perceive 
the  damages  are  excessive,  or  that  on  another  trial  there  wi 
be  any  probability  of  a  verdict  for  a  less  amount  or  that  tl 
is  any  defense  to  the  claim.  In  Blake  v.  Howe,  1  Aiken  (Vt.}, 
15  Am.  Dec.  681,  the  supreme  court  of  Vermont,  in  deeidin 
motion  for  a  new  trial  in  an  action  of  ejectment,  on  the  gro 
of  surprise,  said:  'The  defendant  ought  not  only  to  show  a 
prise  but  to  show  that  he  is  injured  by  it.'  "  • 

The  necessity  of  a  showing  of  injury  as  well  as  probabiliti 
different  result  was  referred  to  in  the  case  of  McGuire  v.  Drew," 
court  saying : 

"  ....  He  also  fails  to  show  another  necessary  quality  to 
title  him  to  relief  upon  the  ground  of  surprise,  namely,  inj' 
(Patterson  v.  Ely,  19  Cal.  28;  Cook  v.  De  la  Guerra,  24  Cal  i 
Brooks  V.  Douglass,  32  Cal.  208.)  There  is  nothing  prescatet 
show  that  a  different  result  would  be  reached." 

So  in  Brooks  v.  Johnson,*"  with  reference  to  the  same  point 
court  say : 

"  ....  It  was,  moreover,  essential  to  ahow  that  the  defend 
had  sustained  injury  by  the  action  of  the  court.  Unless  it  is  m 
to  appear  that  a  different  result  might  have  been  reached,  a  o 
is  not  authorized  to  set  aside  its  decision  on  the  ground  merely 
surprise  or  failure  of  the  attorney  to  be  present  at  the  b 
(Haightv.  Green,  19  Cal.  113;  Ekel  v.  Swift,  47  Cal.  619;McQi 
V.  Drew,  83  Cal.  225,  23  Pac.  294.) " 

The  rule  as  to  the  probability  of  a  different  result  has  been 
lowed  in  many  other  states,  having  a  similar  sj'stem  or  pmctioe. 


•  See,  alao^  Kogers  v.  Huie,  1  Cal. 
429,  54  Am.  Dec.  300. 

"  83  Cnl.  225,  23  Pae.  E04. 

*t>  122  Cal.  569,  55  Pac.  423.  And 
see  Cohen  v.  Alnraetitt,  124  Col.  504, 
B7  Pac.  377,  where  the  court  said 
thnt  "appellanla  did  not  produce  at 
tbe  hearing  of  their  motion  for  n. 
new  trial  any  affidavit  of  the  evidence 
that  they  would  have  introduced  or 
mnke  it  appear  that  ft  different  Hod- 
ing  woulil  hail)  been  itiBdc";  but  this 
waa  merel;  a  dtclvm,  aiace  the  appeal 


went  olT  on  another  point  Sw, 
Ruuer'i  etc.  Co.  t.  Brsdbarj,  i 
A.pp.  256.  84  Pac.  100". 

<c  Denver  etc.  Co.  v.  SimpiaB 
Colo.  371.  41  Pac.  499,  31  L.  B 
566;  Hill  V.  McKay,  36  Moot. 
93  Pac.  345;  McCluskv  v.  0«rl* 
2  Nev.  47.  90  Am.  D«.  312;  Hi 
T.  Hill,  3  Utah,  157.  2  Pac-  SS;  1 
son  V.  Bank,  37  Wash.  443,  79 
1003;  Piercon  v.  Pierce,  43  ff 
164,  S4  Pac  731. 
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The  affidavits  ehonld  be  made  b;  the  party  within  whoae  knowl- 
edge the  facta  lie,*  And  if  it  be  practicable  (where  the  surprise 
is  at  the  testimony  of  a  witness),  the  affidavits  of  the  countervailing 
witness  must  be  obtained.* 


§  86.  The  Power  to  Grant  New  trials  on  the  Chround  of  Sur- 
prise Should  be  Carefully  Exercised. — The  granting  or  refusing 
of  new  trials  on  the  ground  of  surprise  rests  in  the  sound  discre- 
tion of  the  court  below,  which  the  supreme  court  will  nqt  disturb 
except  for  abase  of  discretion.^  But  inasmuch  as  such  applica- 
tiima  are  frequently  made  as  a  sort  of  forlorn  hope,  and  not  in 
good  faith,  the  court  should  exercise  the  utmost  caution  with  re- 
spect to  them.  In  this  regard  Sanderson,  J.,  delivering  the  opin- 
ion in  Schellhaus  v.  Ball,*  said:  "Upon  this  ground  new  trials 
should  be  granted  with  great  caution,  for  in  many  cases  it  is  used 
as  a  pretext  and  a  cover  for  carelessness  and  inattention  rather  than 

as  a  meritorious  ground  for  relief It  is  the  duty  of  courts 

to  look  upon  applications  for  new  trials  upon  the  ground  of  sur- 
prise with  suspicion,  for  the  reason  that  from  the  nature  of  the 
case  surprise  may  be  often  feigned  and  pretended,  and  the  opposite 
party  be  unable  to  show  that  such  is  the  case.  Hence  the  party 
alleging  surprise  should  be  required  to  show  it  conclusively,  and  by 
the  most  satisfactory  evidence  within  his  reach." 

The  same  rule  applies  to  applications  for  new  trial  on  the  ground 
of  newly  discovered  evidence.* 

insuffieient  ai  being  pointed  at  pro- 
batiTe  rather  than  ultimate  faetB. 

«  See  People  t,  Jooelyn,  29  C«l.  S82. 

1  Nooney  v.  MahonOT,  30  Cal.  220; 
SebelUiauB  t.  BaU,  29  Cal.  60S ;  Moore 
T.  Lob  Angelee  Inflrmarj,  49  Cal.  6S9; 
Smith  T.  Richmond,  15  Cal,  601; 
Brooka  V.  Johnson,  122  Cat.  C69,  SS 


•  ScbeObwis  j.  Ball,  29  Cal.  eOS. 
ThuB  in  Martin  t.  Hill,  3  UUh,  1ST, 
2  Pac.  62,  where  the  boais  at  the 
alleged  Burpriee  waa  in  the  inatrac- 
tions  of  the  court,  it  wai  held  that 
the  aflGdavit  should,  have  been  made 
by  tbe  attorney,  prenimably  npOB 
the  theory  that  only  the  attoroej 
conld  be  fnlly  cognizant  ot  tbe  legal 
effect  oi  snch  inBtruetions. 

In  Brown  v,  Warren,  IT  Nev,  417, 
30  Pae.  107S,  an  alBd«Tit  wu  held 


Pac.  423, 

1  29  Cal.  605. 
■  Be*  section 
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GROUNDS  OP  THE  MOTION— NEWLY  DISCOVERED  1 
DENCE. 

I  87.     The  statute — Application  addrsased  to  discretion  of  oonrt 

S  8S.     What  must  be  shonn  on   the  Bppli<:ation. 

S  89.     The  e\-idence   in  queslion   must  bo   "newly   diicovered." 

i  SO.     The  evidence  mitat  not  be  merely  cumulative. 

{  91.     The   evidence   must   bo  such   as   to   render  probable  k   diffei 


i 


retrial. 
S  02.     Beasooable   diligence  in   preparing   for   trial   miut   be   ahovB  tvl 

been  exercised. 
I  93.     The  facts  upon  wbicb  the  motion  U  based  mast  be  ebown  b;  tbe 

evidence  possible. 
i  93b..  Counter-affidavits. 
I  93b.  Mificellaneoua — Affidavits. 

§  87.    The  Statute — Application  Addressed  to  the  Discretioi 
the  Court  Below — How  Regarded. — By  the  act  of  1851  one 

the  pounds  on  which  a  motion  for  a  new  trial  could  be  made  i 
"newly  discovered  evidence,  material  for  the  party  making 
application,  which  he  could  not  with  reasonable  diligence  have 
covered  and  produced  at  the  trial." '  The  subdivision  of  the 
tion  has  never  been  amended,  and  the  corresponding  proviaioE 
the  Code  of  Civil  Procedure  is  in  the  same  language.* 

Applications  on  this  ground  are  addressed  .to  the  discretion 
the  court  below,*  and  the  action  of  the  court  below  will  not 


1  Laws  of  1851,  p.  81,  see.  Ifl3 
(California). 

!  Section  657,  subdivision  4,  Cali- 
fornia Code  of  Civil  Procedure. 
Newlj  discovered  evidence  ie  also  a 
^ound  for  a  new  trial  in  criminal  ac- 
tions. The  corresponding  provision 
in  the  Cnlifornis  Penal  Code  is  to  be 
found  in  the  seventh  subdivision  of 
section   1181,  which  is  as  folloirs: 

"7.  When  new  evidence  is  discovered 
material  to  the  defendant,  and  nbich 
he  could  not,  with  reasonable  dili- 
gencp.  have  discovered  and  produced 
at  the  trial." 

The  next  sentence  prescribes  the 
procedu  ' 


.  Wher 


ant  must  produce  at  the  hearing 
support  thereof,  the  affidarila 
tbe  witnesses  by  whom  such  evidi 
is  expected  to  be  given,  and  if  I 
is  required  by  the  defendant  to  ] 
cure  such  affidavits,  the  court  i 
postpone  the  bearing  of  tbe  owl 
for  such  length  of  time  as.  unto 
the  circumstances  of  tbe  tsuSlI 
may  seem  reasonable."  ^^ 

See  section  23,  ante,  m*  ^M 
c«dure  of  other  states.  ^H 

*  Caiifornia:  Baker  v.  JomC 
Cal.  173;  O'Brien  v.  Brady,  »! 
E43 ;  Jones  v.  Singleton,  45  OaL  i 
Bartlett  v,  Hodgen,  3  Cal.  55;  B 
ler  V.  Cole,  49  Cal.  ZSr);  CryAiI  L 
Ice  Co.  V.  McAulay.  75  Cat,  631, 
Pac.  924;  Spottiswood  v.  Weir, 
Cal.    448,    22    Pac.    289;    Feoplo 
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disturbed,  except  for  an  abuse  of  discretion,**  the  presumption 
being  that  the  discretion  was  properly  exercised.^ 

It  is  therefore  not  a  matter  of  law  that  the  court  is  required  to 
pass  upon,  but  of  discretion,  and  it  has  been  said  that  even  though 


Loui  Tung,  90  Cftl.  377,  27  Pae.  295; 
People  y.  Gesena,  90  Cal.  381,  27 
rae.  300;  Kenezleber  y.  Wabl,  92  Cal. 
202,  28  Pae.  225 ;  People  y.  Urquidas, 
96  CaL  239,  31  Pae.  52;  Harralson 
y.  Barrett,  99  Cal.  607,  34  Pae.  342; 
CrBourke  y.  Vennekohl,  104  Cal.  254, 
37  Pae.  930;  Heintz  y.  Cooper,  104 
CaL  668,  38  Pae.  511;  People  y.  De- 
masters,  109  Cal.  607,  42  Pae.  236; 
People  y.  Tallmadge,  114  Cal.  427,  46 
Pae.  282;  People  v.  Woon  Tuck  Wo, 
120  Cal.  294,  52  Pae.  833;  People  y. 
Griner,  124  CaL  19,  56  i'ac.  625 ;  Tib- 
bet  y.  Sue,  125  Cal.  544,  58  Pae.  160; 
Oberlander  y.  Flzen,  129  Cal.  690, 
62  Pae.  254;  People  y.  Mitchell,  129 
CaL  584,  62  Pae.  187 ;  People  v.  Bush- 
ing,  130   Cal.  449,  80  Am.   8t.  Bep. 

141,  62  Pae.  742;  Hausmann  y.  Sut- 
ter Street  By.  Co.,  139  CaL  174,  72 
Pae.  905;  People  y.  Buckley,  143  CaL 
375,  77  Pae.  169;  People  y.  Sing 
Yow,  145  Cal.  1,  78  Pae.  235;  People 
y.  Jailles,  146  Cal.  301,  79  Pae.  965; 
People  y.  Feld,  149  Cal.  464,  86  Pae. 
1100;  Estate  of  Dolbeer,  153  CaL  652, 
96  Pae.  266;  Banle  y.  Drobatz,  6  Cal. 
App.  5M,  92  Pae.  666;  Lynch  y. 
McGhan,  7  Cal.  App.  132,  93  Pae. 
1044;  Hubbell  Oil  Co.  y.  Morrison,  7 
G^L  App.  457,  94  Pae.  589;  MiUer 
y.  Seoble,  8  CaL  App.  344,  97  Pae. 
93 ;  James  y.  Oakland  Traction  Co.,  10 
Cal.  App.  785,  103  Pae.  1082;  Bock- 
well  y.  Italian  Swiss  Colony  Co.,  10 
CaL  App.  633,  103  Pae.  162. 

Montana:  Case  y.  Kramer,  34  Mont. 

142,  85   Pae.  878. 

North  Dakota:  Pengilly  r.  J.  I. 
Case  Co.,  11  N.  D.  249,  91  N.  W.  63. 

Oregon:  Stem  y.  Volz;  52  Or.  597, 
98  Pae.   148. 

South  Dakota:  Longley  y»  Daly,  1 
8.  D.  257,  46  N.  W.  247;  Daley  y. 
Porsythe,  10  S.  D.  464,  74  N.  W.  201 ; 
Wilson  V.  Seaman,  15  S.  D.  103,  87 
N.  W.  577;  Anderson  y.  Medbery,  16 
8.  D.  329,  92  N.  W.  1087 ;  Grigsby  y. 
Wolyen,  20  S.  D.  623,  108  N.  W.  250; 
Palmer  y.  Sehurz,  22  8.  D.  283,  117 
N.  W.  150. 

Washington:  State  y.  Stowe,  3 
Wash.  206)  28  Pae.  337,  14  L.  B.  A. 


609;  State  y.Webb,  20  Wash.  500,  55 
Pae.  935;  Brennan  y.  Seattle,  39 
Wash.  640,  81  Pae.  1092;  Cummings 
y.  Sunich,  44  Wash.  665,  87  Pae.  949; 
Crowley  y.  Taylor,  49  Wash.  511,  95 
Pae.  1016;  Goodrich  y.  Kimble,  49 
Wash.  516,  95  Pae.   1084. 

8*  California:  Harralson  y.  Bar- 
rett, 99  Cal.  607,  34  Pae.  342; 
O'Bourke  y.  Vennekohl,  104  CaL  254, 
37  Pae.  930;  People  y.  Demasters,  109 
Cal.  607,  42  Pae.  236;  People  y.  Tall- 
madge, 114  Cal.  427,  46  Pae.  282; 
People  y.  Griner,  124  CaL  19,  56  Pae. 
625;  Tibbet  y.  Sue,  125  Cal.  544,  58 
Pae.  160;  Oberlander  y.  Fizen,  129 
CaL  690,  62  Pae.  254;  Hausmann  y. 
Sutter  Street  By.  Co.,  139  CaL  174, 
72  Pae.  905;  People  y.  Buckley,  143 
Cal.  375,  77  Pae.  169;  People  y. 
Jailles,  146  CaL  301,  79  Pae.  965; 
People  V.  Feld,  149  CaL  464,  86  Pae. 
1100;  Estate  of  Dolbeer,  153  CaL  652, 
96  Pae.  266.  Also,  People  y.  Clarke, 
130  Cal.  642,  63  Pae.  138. 

South  Dakota:  Longley  y.  Daly,  1 
8.  D.  257,  46  N.  W.  247;  Daley  v. 
Forsythe,  10  8.  D.  464,  74  N.  W.  201 ; 
Wilson  V.  Seaman,  15  8.  D.  103,  87 
N.  W.  577;  Anderson  y.  Medbery,  16 
8.  D.  329,  92  N.  W.  1087;  Grigsby 
y.  Wolven,  20  8.  D.  623,  108  N.  W. 
250;  Palmer  y.  Sehurz,  22  S.  D.  283, 
117  N.  W.  150. 

Washington:  State  y.  Stowe,  3 
Wash.  206,  28  Pae.  337,  14  L.  B.  A. 
609;  State  y.  Webb,  20  Wash.  500,  55 
Pae.  935;  Brennan  y.  Seattle,  39 
Wash.  640,  81  Pae.  1092;  Cummings 
y.  Sunich,  44  Wash.  665,  87  Pae.  949 ; 
Crowley  v.  Taylor,  49  Wash.  511,  95 
Pae.  1016;  Goodrich  v.  Kimble,  49 
Wash.  516,  95   Pae.   1084. 

*  Hobler  y.  Cole,  49  Cal.  250; 
Byrne  v.  Beed,  75  CaL  277,  17  Pae. 
201;  People  y.  Tallmadge,  114  Cal. 
427,  46  Pae.  282;  People  v.  Bushing, 
130  CaL  449,  80  Am.  St.  Rep.  141, 
62  Pae.  742;  and  see  People  v.  Sut- 
ton, 73  CaL  243,  15  Pae.  86;  People 
y.  Howard,  74  CaL  547,  16  Pae.  394; 
People  V.  Urquidas,  96  Cal.  239,  31 
Pae.  52;  Heintz  y.  Cooper,  104  CaL 
668,  38  Pae.  511. 
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an  important  witness  should  come  forward,  after  the  trial,  v 
an  affidavit  to  the  effect  that  he  had  committed  perjury  in  a  m: 
rial  particular,  the  question  raised  will  not,  even  in  that  eveat. 
come  a  matter  of  law,  but  will  remain  one  for  the  exercise  of 
discretion  of  the  court." 

The  court  below,  it  has  also  been  said,  should  regard  the 
plication  with  disfavor  and  closely  scrutinize  it.  Thus  in  Ba 
V.  Joseph,"  Baldwin,  J,,  delivering  the  opinion,  used  the  follow 
language  with  reference  to  applications  on  this  ground: 

"Applications  for  this  cause  are  regarded  with  distrust  and  i 
favor.  The  temptations  are  so  strong  to  make  a  favorable  siu 
ing  after  a  defeat  in  an  angry  and  bitter  controversy,  involv 
considerable  interests,  and  the  circumstance  that  the  testimony ! 
just  been  discovered  when  it  is  too  late  to  introduce  it  so  suspide 
that  courts  require  the  very  strictest  showing  of  diligence  and 
other  facts  necessary  to  give  effect  to  the  claim." 

So  in  Arnold  v.  Skaggs,*  Sanderson,  J.,  delivering  the  opini 
said: 

"Applications  for  new  trial  upon  the  ground  of  newly  discovei 
evidence  must  be  looked  upon  with  suspicion  and  disfavor,  beca 
the  temptation  to  make  a  favorable  showing  after  having  sustaii 
a  defeat  is  great.  A  party  who  relies  upon  that  ground  must  mi 
a  strong  case,  both  in  respect  to  diligence  on  his  part,  in  prepari 
for  the  trial,  and  as  to  the  truth  and  materiality  of  the  newly  <: 
covered  evidence,  and  that,  too,  by  the  best  evidence  which  can 
obtained.     If  he  fails  in  either  respect,  his  motion  must  be  daiiec 

Again,  in  the  more  recent  case  of  People  v.  Weber,**  referri 
to  this  point,  Uenshaw,  J.,  for  the  court,  said : 

"It  is  to  be  remembered  that  a  wise  discretion  is  vested  in  1 
trial  court  in  determining  the  weight  to  he  given  to  the  stateme 
contained  in  affidavits  upon  motion  for  new  trial.  This  discret 
is  to  be  exercised  in  determining  the  diligence  shown,  the  tn 
of  the  matters  stated,  and  the  materiality  and  probability  of 
effect  of  them,  if  believed  to  be  tnie.  Moreover,  it  is  to  be  renw 
bered  that  a  trial  court  is  justified  in  regarding  with  distrust  s 
davits  of  newly  discovered  evidence  in  motions  for  new  triaL' 

This  doctrine  has  been  so  often  stated  in  identical  or  in  dml 
language  that  it  has  come  to  be  regarded  as  little  less  than  t^ 

*•  People    T.    TaUmadge,    114   Cal. 
427.  4fl  Pai-,  2fi3. 
•  16   CaL  173, 
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matic.*"    So,  if  the  a^Sdavits  expose  the  application  to  the  suspicion 
of  bad  faith/ 

The  same  role  applies  to  applications  for  new  trial  on  the  ground 
of  surprise.* 

S  88.  What  mntt  lie  Shown  on  the  Application.— In  Bartlett  t. 
Hogden,'  Wells,  J.,  delivering  the  opinion  of  the  court  in  refer- 
ence to  the  requirementa  of  the  BubdiviBion,  said : 

"An  applicaticoi  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  should  show  affirmatively  that  the  evidence  ia 
new  material  and  not  cumulative;  that  the  applicant  has  been 
diligent  in  preparing  his  case  for  trial ;  that  the  new  evidence  was 
discovered  after  the  trial,  and  will  be  important  and  tend  to  prove  . 
facts  which  were  not  directly  at  issue  on  the  trial,  or  were  not  then 
known  or  investigated  by  proof." 

This  summary  is  somewhat  crude,  and  ia  inaccurate,  because  it 
need  not  be  shown  affirmatively  that  the  evidence  is  not  cumula- 
tive.* In  Stoakes  v.  Monroe,*  Crockett,  J.,  delivering  the  opinion, 
stated  the  requirements  as  follows : 

"It  is  well  settled  that  to  entitle  a  party  to  a  new  trial  on  the 
grotud  of  newly  discovered  evidence  it  must  appear,  fiist,  that 
he  used  reasonable  diligence  to  discover  and  produce  the  evidence 
at  the  former  trial,  and  that  hia  failure  to  do  so  was  in  no  degree 
the  result  of  his  own  laches;  second,  that  the  newly  diaeovered  evi- 
dence is  not  simply  cumulative;  third,  that  it  is  not  sufficient  if 
its  only  office  is  to  impeach  an  adverse  witness;  fourth,  that  it 
must  be  material  to  the  issue,  and  of  such  a  character  that  it  may 
reasonably  be  inferred  that  the  verdict  would  have  been  different 
if  the  newly  discovered  evidence  had  been  in  on  the  former  trial." 

Perhaps  a  better  statement  of  the  requirements  of  the  subdivi- 
sion would  be  the  following,  viz. : 

First,  that  the  evidence,  and  not  merely  its  materiality,  be  newly 
discovered ;  * 

*i>  See   People   v.    Sutton,    T3    Cal.  beer,    153    Cal.    052,    96    Pae.    266: 

Zt3,  IS  Pae.   86;   People  t.  Howard,  United  States  v.  Smith,  1  Saw.  2T7 

74  Cal.  647,  16  Pae.  3M;  Spottiswood  Fed.  Cae,  No.  16,341;  iiander  v.  Miles', 

T.  Weir,   80   Cal.   MS,   23   Pae.   288;  3  Or.  40;  Anderson  v.  Medberj,  16  B. 

People  T.   Freeman,  92   Cal.   359,   28  D.   329,  92  N,   W,   1087. 
Pae.  261;   HarralHon    v.    Barrett,   99  t  Mpik  v.  Oelzhaeuser,  50  Cal.  631. 

Cal.  607,  34  Pae.  342;  People  y.  TaU-  «  See  section  86,  ante. 

Badge,   114   Cal.   427,   46   Pae.    282;  »  3  Cal.  55. 

Tibbet  v.  Sue,  125  CaL  544,  58  Pae.  »  Hobler  v.  Cole,  49  Cal.  250. 

150;  People  y.  Warren,  130  Cal.  683,  »  36  Cal.   383,   2   Morr.   Min.   Ben, 

63  Pae.  86;   People  t.  Qonzales,   143  216. 
Cil.  605,  77  Pae  448;  Estate  of  Dol-  *  See  section  89,  pott. 
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Second,  that  the  evidence  be  not  cumulative  merely,  nnl 
strong  enough  to  render  a  different  result  probable; ' 

Third,  that  it  be  such  as  to  render  a  different  result  | 
on  a  retrial  of  the  cause ;  * 

Fourth,  that  the  party  could  not,  with  reasonable  diligf 
discovered  and  produced  it  at  the  trial ; '  and 

Fifth,  that  these  facts  be  shown  by  the  best  evidence  e 
the  case  admits.' 

This  analysis  of  the  requirements  to  be  met  has  received 
nnqualilied  sanction  of  the  supreme  court  in  a  number  of  cases,' 
la  believed  to  be  sufficiently  comprehensive  for  practical  purp 
The  propositions  stated  will  be  separately  considered  in  the 
lowing  sections. 


g  89.    The    Evidence    must    be    "Newly    Discovered. "- 

words  of  the  statute  are,  '"which  he  could  not.  with  reasoi 
diligence,  have  diseovered'ancf  produced  at  the  trial."  This 
guage  seems  to  imply  that  a  new  trial  may  be  granted,  when 
party  had  discovered  the  evidence  before  the  trial,  but  not 
enough  before  to  have  enabled  him  to  produce  it.  But  in 
case  the  party  would  certainly  be  required  to  show  the  faff 
the  court,  and  move  for  a  continuance.  And  if  he  should 
that  course,  it  is  difficult  to  see  that  a  motion  for  a  new  tria 
the  ground  of  the  newly  discovered  evidence  would  press 
different  question  from  that  which  would  arise  on  a  motion  1 
new  trial  on  the  ground  of  abuse  of  discretion  in  refusing 
continuance,  which  motion  should  be  made  under  the  6rBt 
division  of  section  657,  Code  of  Civil  Procedure.  If  there  be 
such  implication  as  is  above  stated,  then  the  remedies  are  prob 


•  See  BBctioD   M,  pott. 

•  8ee  Rcction  91,  post. 
1  See  section  92,  poH. 
»  See   section   93,   post. 

•  See  Pecple  v.  Sutton,  73  Ca].  243, 
15  Pac.  80;  Paople  t.  Howard,  74 
Col.  547,  16  Pac.  3B4;  Byrne  v.  Reed, 
75  Cul.  277,  17  Pac,  201;  People  v, 
Urquidat,  96  Cal.  239,  31  Pac.  53;  and 
■ee  People  v  Leong  Yane  Gun.  77 
Ca].  636,  SO  Pac.  27;  also  People  v. 
Deuiasters,  109  Cal.  607.  42  Psc.  236; 
United  States  t.  Smith,  1  Saw.  277, 
Fed.  (-"as.  No.  16,341 ;  Howard  r.  Win- 
ten,   3    Nev.    539;    Cutler   v.   S.    S. 


Columbia,  1  Or.  101 ;  Lander  ».  1 
3  Or.  40;  Stem  v.  Volt,  Si  Ot. 
93  Pac.  143;  Klopenstine  t.  Ha] 
Utah.  43,  57   Puc.  712. 

In  GaiGM  T.  White,  1  3.  D.  43 
N.  W.  52*.  it  nas  uid  that  the  i 
cation  must  sbo*: 

1.  That  tbe  applieaat  hu 
Tigilsnt  in  tbe  preparation  of  bu 
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cancQiTent.    If  there  be  none  ancli,  thai  the  evidence  most,  in  all 
cases,  be  discovered  after  the  trial. 

However  this  may  be,  it  most  be  the  evidence  which  is  "newly 
discovered,"  and  not  merely  its  materiality.  If  the  evidence  itself 
was  known  ignorance  of  its  materiality  does  not  excuse.^  A  party 
is  bound  to  know  the  materiality  o'f  his  evidence.  This  was  laid 
down  in  Berry  t.  Metzler,*  in  which  case  Burnett,  J.,  delivering  the 
opinion,  said: 

"The  afSdavit,  npon  which  the  motion  for  a  new  trial  was  alone 
bssed,  does  not  state  that  the  evidence  itself  was  not  discovered 
until  after  the  trial,  bnt  only  that  the  defendants  'were  not  aware 
of  the  materiality  of  the  testimony  until  too  late  to  produce  it  in 
time  to  use  on  the  trial.'  It  was  not  stated  that  the  materiality  of 
this  testimony  was  discovered  too  late  to  apply  for  a  continuance. 
No  ground  for  surprise  ia  stated,  nor  is  it  stated  that  the  testimony 
was  not  cumulative.  The  materiality  of  the  testimony  is  so  evident 
that  due  diligence  could  not  have  mistaken  it.  A  party  is  bound 
to  know  the  materiality  «f  testimony  known  to  him,  except  in  cases 
of  surprise  at  the  trial.  And  when  the  party  discovers  new  testi- 
mony before  the  trial,  bnt  too  late  to  procure  it,  he  should  apply 
for  a  continuance." 

The  principle  was  upheld  in  the  later  case  of  Seanlan  v.  San 
Frandaco  etc.  Co.,»  the  court  saying: 

"Additionally,  appellant  insists  that  the  court  erred  in  refusing 
it  a  new  trial  npon  its  affidavits  of  newly  discovered  evidence. 
Donalson,  who  made  the  survey  and  field-notes  in  question,  had 
left  defendant's  employ,  and  his  whereabouts  had  been  discovered 
too  late  to  produce  him  at  the  hearing  of  the  case.  A  new  trial  was 
Boaght,  and  Donalson 's  testimony  was  urged  as  the  newly  discov- 
ered evidence,  but  it  appears  from  the  affidavits  that  this  evidence 
was  in  no  sense  newly  discovered.  Defendant's'  engineers  had 
knowledge  through  their  attorney  of  the  materiality  of  Donaldson's 
testimony  before  the  trial,  and  took  certain  steps  to  find  him  and 
pneure  his  attendance.  At  the  time  of  the  trial  they  had  not 
discovered  him.  Knowing  of  the  importance  of  his  testimony,  de- 
fendant should  have  moved  for  a  continuance,  and,  failing  to  do  so, 
it  must  be  held  that  it  entered  upon  the  trial  at  its  peril." 

In  the  first  cited  case  ignorance  of  the  materiality  was  urged 
«  an  excuse ;  in  the  second,  inability  to  avail  thereof.     The  same 
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principle  was  applied  in  both.  So  in  another  case,*  there 
similar  ruling  where  there  was  merely  inadvertence,  or  n 
It  is  essential  that  the  evidence  relied  upon  should  be  ac 
newly  discovered,  otherwise  it  will  not  be  available  as  a  g 
for  a  new  trial." 

It  is  to  be  noted  that  there  is  in  the  language  of  the  o; 
first  above  cited  a  reference  to  an  exception  in  the  case  of  su; 
This  exception  is  founded  in  the  doctrine  that  where  the  cj 
tried  upon  a  theory  that  could  not  have  been  reasonably  antici 
there  is  surprise  authorizing  a  new  trial;  and,  if  the  moving 
is  thereby  placed  in  such  a  situation  that  he  cannot  folly 
himself  of  evidence  that  would  otherwise  have  been  at  his  com 
he  will  be  entitled  to  a  new  trial  upon  the  additional  grou 
newly  discovered  evidence,  even  though  the  materiality  aloi 
be  truly  said  to  be  newly  discovered.* 

To  this  extent  there  is  an  exception  to  the  role  that  a 
b  botmd  or  presumed  to  know  the  materiality  of  the  evidei 
support  of  his  cause.  To  the  same  class  belong  also  cases 
testimony  is  introduced  in  direct  contravention  of  the  aver 
of  the  complaint,  constituting  surprise  in  so  far  that  such  evi 
could  not  be  anticipated ;  and  hence,  the  materiality  of  evi 
could  not  be  known  even  though  in  possession  of  the  moving 
or  within  his  knowledge  before  trial,' 

There  must  be  a  showing,  or  it  roust  affirmatively  appeat 
the  alleged  newly  discovered  evidence  is  material  to  the 
This  is  well  understood,  and  has  been  frequently  stated.  In  I 
V,  Freeman '  it  was  said  that  a  party  who  relies  upon  newl 


Cal.   32, 


Pac. 


.   Co. 


Stofen,   125 


■  See  H&rralHon  v,  Barrett,  99  Cal. 
607,  34  Pac.  342;  Smith  v.  Sniith, 
119  Cal.  ISa,  48  Pbc.  730,  51  Pac, 
183;  Butler  t.  EatreUa  etc.  Co.,  124 
Cal.  239,  56  Pae.  1040;  Major  v. 
Springer  (Cal.),  78  Pac.  474;  People 
T.  Kelleher  (Cal.),  16  Pac,  705. 

t  Sec  Keneileber  y.  Wahl.  93  Cal. 
202,  as  Pae.  225.  In  this  case  it  waa 
held  that  tbe  plaintifl  could  not,  un- 
der the  cirfumstances,  anticipate  a 
defense  upno  the  theoty  sctually  ad- 
vanced bj  the  defeEdant,  and  that  he 
i^ould  noC  have  foreseen  or  prepared 
for  Bach  a  defense.  Hence,  the  ma- 
teriality of  the  evidence  in  queBtion 
could  not  bave  been  kuowu  prior   to 


the  trial,  and  prior  to  the  pi 
tion  of  defendant'*  testimonj. 
therefore  grauod  for  a  imr  t 
surprise;  and  also,  there  <rai 
ground  because  of  the  newly 
ered  evidence.  But  tee  Bvller 
trella  Raisin  Vineyard  Co.,  U 
239,  56  Pac.  1040.  whfn  the  » 
was  held  not  available,  tlie  m 
itj  being  Bueh  as  might  hsf 
anticipated.  See  Blewetl  ». 
131  Cal.  149.  63  Pac.  157,  ir 
was  held  that  defendMt  Mg 
have  anticipated  the  arteaaitj 
evidence  in  question.  See,  ah 
tion  79.  ant,. 

■  Se«  Hank  v.  CommpreidS 
70  Cal.  585,  11  Pac.  654, "« 

T  02  Cal.  359,  28  FM.  In 
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covered  evidence  as  a  (n^oimd  for  a  new  trial  "must  make  a  strong 
case,  ....  as  to  the  truth  and  materiality  of  the  newly  discovered 
evidence."  In  Tibbet  v.  Sue,"  the  court  said:  "The  moving  party 
must  make  a  elear  case,  showing  due  diligence  on  his  part,  and 
the  truth  and  materiality  of  such  evidence." 

Similar  language  has  been  used  in  other  casea.** 

The  reason  for  this  very  essential  requirement  is  not  far  to 
seek.  If  the  evidence  be  not  material  the  motion  will  have  no 
ground  to  stand  upon.  It  cannot  affect  the  issues  of  fact  involved, 
and  the  purpose  of  a  new  trial  is  thus  nullified  at  the  outset. 
Thus  evidence  bearing  Bolely  upon  the  degree  of  negligence  of  two 
defendant  street-car  companies,  and  having  no  bearing  upon  or 
tendency  to  rebut  plaintiff's  right  of  recovery  from  both,  cannot 
be  said  io  be  material  to  the  issue,  and  hence  cannot  be  available 
aa  ground  for  a  new  trial  on  defendants'  motion,  even  though,  in 
point  of  fact,  it  be  newly  discovered.* 

If  it  does  not  directly  tend  to  establish  or  dispose  of  any  issue, 
the  motion  should  be  denied."* 

Not  only  must  its  materiality  be  shown,  but  its  materiality  must 
be  consistent  with  the  theory  upon  which  the  canse  was  first  tried. 
This  was  clearly  pointed  out  in  People  v.  Freeman,  above  cited, 
where  the  supreme  court,  quoting  from  the  written  opinion  of  the 
learned  trial  judge,  said : 

"  .  .  .  .  While  the  defendant  may  make  as  many  and  as  dif- 
ferent defenses  to  a  charge  as  he  may  see  fit,  although  they  may  be 
inconsistent,  nevertheless,  if  he  proceeds  to  trial  upon  a  certain  line 
of  defense  without  making  due  inquiry  and  preparation  as  to  any 
other  defense  that  he  may  have  to  the  charge,  he  cannot  be  per- 


•  125  Cal.  544,  68  Pae.  l60. 

*•  See  Psople  v.  BuBhing,  130  Cal. 
440,  SO  Am.  St.  Bep.  141,  62  Pac.  742; 
PaopU  T.  Warren,  130  Cal.  683,  63 
Pac.  86;  and  eMes  cited  in  note  9, 
teetian  88.  And  see  Thampson  v. 
TbompMn,  88  Cal.  110,  25  Pac.  962, 
wbere  the  evidence  itbb  beld  to  be  ir- 
relennt  Galvin  *.  Palmer,  113  Cal. 
46,  45  Pae.  172,  where  the  neceasitj 
for  a  ihoniiig  of  materiality  irai  an- 
nouneed.  Barton  t.  Laws,  4  Colo. 
App.  212,  35  Pac.  234;  Oaffner  v. 
Hoyt,  2  Idaho,  199  (184),  10  Pac. 
34;  Territory  t.  Latshaw,  1  Or.  146; 
Wilioo  T.  Waldron,  12  Wash.  149,  40 
Pac.  740.  The  eonverte  of  the  rule  is, 
ot  courae,  also  true.    Wall  v.  Trainotj 


16  Ner.  131;  Walte  ».  Fiah,  17  8.  D. 
215,  95  N,  W.  B28 ;  Brennao  v.  Seat- 
tle, 3»  Wash.  640,  81  Pac.  1092. 

»  See  Rowland  v.  Oakland  City  etc. 
By.  Co.,  110  Cal.  513,  42  Pac.  983. 

••  Smith  V.  Mutual  etc.  Co.,  21  8. 
D,  433  113  N.  W.  94.  "If  the  evi- 
dence doei  not  meet  the  issuet  raised 
by  the  evidence  of  the  successful 
party,  the  motion  ia  properly  refused." 
kincaid  v.  Walla  WalU  etc.  Co.,  57 
Wath.  334,  135  Am.  St.  Kep.  982,  106 
Pac.  918.  In  Territory  v.  Latshaw,  1 
Or.  146,  it  was  held  that  the  evidence 
must  be  material  to  the  iiaue  joined, 
and  to  the  point  decided  by  the  ver- 
dict, and  not  coUateral  thento. 
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mitted,  when  the  issue  has  gone  against  him,  to  thereafter  ■ 
in,  and,  upon  a  motion  for  a  new  trial,  suggest  for  the  first 
that  there  Is  other  evidence  material  to  his  defense  upon  a 
and  different  theorj'.  He  cannot  divide  up  his  defense  piecei 
If  he  were  permitted  to  pursue  one  line  of  defense  withou 
quiring:  as  to  any  other  until  the  issue  had  gone  against  him 
that,  and  then  for  the  first  time  inquire  as  to  any  other,  an 
granted  a  new  trial  upon  the  ground  that  it  waa  newly  discov 
there  would  be  no  end  of  litigation." 

And  the  rule  is  not  differently  applied  with  respect  to  o 
of  action.  A  plaintiff  cannot  abandon  the  theory  or  the 
upon  whieh  his  action  has  been  prosecuted  to  judgment,  and 
judgment,  by  motion  for  new  trial,  advance  an  entirely  diffi 
theory,  inconsistent  with  those  upon  which  the  action  was 
prosecuted,  and  ofTer  evidence  as  newly  discovered  in  su[ 
thereof,  as  ground  for  such  motion.  The  supreme  court,  in  ] 
V.  Bates.'"  held  that  a  plaintiff,  in  whose  favor  a  judgment 
rendered  in  exact  accordance  with  the  allegations  and  the  pi 
of  her  complaint,  could  not,  after  judgment,  by  motion  for 
trial,  upon  newly  discovered  evidence,  advance  a  new  theory  r 
sistent  with  that  upon  which  trial  had  been  had,  which  n 
entitle  her  to  entirely  different  relief, — the  newly  discovered 
dence  being  in  direct  contradiction  of  the  allegations  upoo  v 
she  had  secured  judgment,  and  hence  not  material  to  the  issue 
the  former  theory. 

So  the  newly  discovered  evidence  must  hear  all  the  earn 
of  truth.""  As  above  stated,  if  the  affidavits  contain  anyl 
to  indicate  bad  faith,  or  to  throw  suspicion  upon  the  applice 
the  latter  will  be  denied.  Therefore,  the  courts  have  assoc 
along  with  the  requirement  of  a  showing  of  materiality  a  an 
requirement  as  to  s  showing  of  truth.     Truth,  in  the  natoi 


ift  Tl  Cal.  307,  12  Pae.  223. 

">•  See  cases  citerl  in  note  8a,  above, 
and  in  note  9,  section  B8.  ante.  See, 
also.  People  v.  Clarke,  130  Cal.  642, 
63  Pao.  138. 

"  .  .  .  .  Mare  relevance  alone  is  not 
Bufflcient  to  admit  the  evidence,  if  it 
ii  incredible,  cunrnlative,  uncdnvins- 
ing,  or  othemi«e  unsatisfactory." 
Slate  T.  Miing,  36  Or.  315,  61  Pae. 
888.  Id  SimoilBon  v.  Aney  (S.  D.), 
138  N.  W.  319,  it  was  held  that  a 
motion  for  »  new  trial,  based  on  newly 


disfovered  evidence,  ms  properi 
nied  where  tt  appeared  that  a 
of  the  evidence  waa  manifwtlj 
But  it  must  be  borne  in  mind 
ID  some  jurisdictions  the  newlj 
covered  evidence  will  be  treali 
true,  for  the  purposes  of  the  ■■ 
even  though  discredited  bj  tbi 
fidavits  of  the  adverse  partf. 
McClellan's  Eslate,  21  8.  D.  f" 
N.    W.   640. 


J 
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things,  cannot  be  as  readily  made  to  appear  aa  matenality,  and  it 
is  perhaps  sufficient,  in  general,  if  there  is  nothing  on  the  face 
of  the  affidavits  themselves  to  indicate  their  falsity  ;•  or,  if  the 
averments  contained  therein  do  not  contradict  the  usual  rules  of 
reason  and  good  sense.  But  if  there  appears  in  the  affidavits  any 
apparent  want  of  truth,  or  any  indication  of  falsity,  the  application 
must  be  denied.  Thus,  where  it  appeared  from  the  character  of 
the  evidence  itself  that  it  must  have  been  within  the  knowledge  of 
the  moving  party  prior  to  the  trial,  an  affidavit  of  ignorance  was 
held  unworthy  of  credence,  and  the  showing  was  held  insufficient.** 
So  where  the  truth  of  the  alleged  newly  discovered  evidence  is 
utterly  inconsistent  with  want  of  knowledge  thereof  prior  to  the 
trial,  the  showing  was  held  insufficient." 

Failure  to  draw  out  evidence  by  proper  «uunination  cannot  be 
80  far  excused  as  to  enable  the  moving  party  to  present  such  evi- 
dence as  newly  discovered,  and  ground  for  a  new  trial.** 

There  must,  in  general,  be  an  affirmative  showing  as  to  the  rea- 
son why  the  evidence  conld  not  be  procured  before  the  trial,  if  it 
appears  to  have  been  known.**  This,  however,  is  doubtless  a  ques- 
tion of  diligence.** 

S  90.  The  Evidenca  mnit  not  b*  Merely  Onmolatlve. — This  is 
not  a  rule  expressed  in  the  statute.  But  it  is  well  settled,  and 
has  been  asserted  by  the  court  from  an  early  period.  Thus  in 
Bartlett  v.  Hogden,*  an  order  denying  %  motion  for  Hew  trial  on 
the  ground  of  newly  discovered  evidence  was  affirmed  on  the 
ground  that  the  evidence  was  cumulative  merely.  So  in  Gaven 
V.  Dopman,*  Murray,  C.  J.,  delivering  the  opinion,  said,  with  refer- 
ence to  the  affidavit  on  the  niotlon : 

"It  sets  out  facts  entirely  cumulative,  and  Jt  would  be  a  dan- 
gerous practice  to  permit  a  witness,  whose  deposition  has  already 
been  used  on  the  trial,  to  come  in  after  a  verdict  and  patch  up  his 

■1  People  T.  FreemAD,  »2  Cal.  35fi,  >•  Bee   aeetion   92,    pent.     If   there 

it  Pmc.  261.  i<  ^fj  want  of  diligence,  an  amead- 

1'  P«ople  y.  CesEDS,  90  Cal.  3S1,  27  tnent  of  the  pleadings  so  as  to  make 

Pie.  300.  evidence,   not    otherwise   so,   relevant. 

>•  iionn  V.  Abbey,  «3  Cal.  SO.     To  wiU  not  be  permitted.     Crater  ».  Mo- 
tame   effect,  eee  Smith  v.  Smith,   III  Cormick,  4  Colo.  196. 
Cal.   183,  48   Pac.   730,  51   Pae.   183.  i  3  Cal.  55. 
Bee  D0t««  6  and  6a,  section  92,  pott.  ■  S  CaL  M^ 

11  See  People  t.  MeCnrdj,  08  Cat 
S7«,  19  Pae.  207. 
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^tted,  wlen  the  i™e  h»  gone  «f 'f  ^^;.,V' 
i„,  .„d.  upon  .  motion  tor  .  ne»  '"»  ■  "f  »^^ 
that  there  »  other  evidence  m.ten.l  to  his  def  , 
and  different  theorj.     He  eannot  dmde  np  b, 
It  he  were  permitted  to  pursue  one  line  H 
quiring  .s  to  any  other  until  the  mue  had     , 
that,  and  then  for  the  first  time  mqu.r.    ,    ,, 
granted  a  new  trial  upon  the  ground  tlj  ■.    •.,  :■ 
there  would  be  no  end  of  litigation.       ,  -  i,  ■. 

And  the  rule  is  not  differently  >  '^  ■■  J,   ,- 
of  action.    A  plaintiff  cannot  «>;, 
upon  which  his  action  has  been  p  •  i 


upon  wmcn  nis  acnuu  »™> ii\ 

judgment,  by  motion  for  new  tS  J  J 
theory,  inconsistent  with  thof    \\\ 
prosecuted,   and  offer  evidffJ    \  \  *■■ 
thereof,  as  ground  for  saoh^  {     j  ' 
T.  Bates,"  held  that  a.  pi'!  f  J 
rendered  in  exact  accord!  ■■  I  , 
of  her  complaint,  coult"' , 
trial,  upon  newly  diaef. .  | 
siatent  with  that  up  '.  .         ^' 
entitle  her  to  entirf 
dence  being  in  dir 


ti " 


s\ 


'i 


of  tie  I 

and  it  afford 

So  in  Spencer  » 

LOT  a  new  trial  urg«d  b 

Idence.     This  new  evidai 

.,e  points  to  which  the  witnea 

'        1  cases  it  affords,  as  a  genenj 

as  has  been  repeatedly  decidet 

,  V.  Palmer,'  Sandenson,  C.  J..  deli> 

-  jj^^^.  evidence  disclosed  by  the  affi 

she  had  secured  jr..  ^^^  ^^  ^^^  ^^^^^  ^^^.  ,„^  „tirf, 
the  former  theor,  ^^^  ^^^  ^^^^  ^^^^^  ^^^^^  -^  j^,.  „„.  „ 
So  the  new :  ^  ^^^  ^^^  ^^^^^^^  ^^^^^  „„  j„,„d  6 
of  truth."  /  ,|_^^,^_.  ^  jj^^_.y.  ,^e  „„„  „ij;  .The. 
to  indicate  h  ^^^^^  ;^  ^^^^-^^  ^^^  ^^^  ,,ij  j,  „,„„|,tive. 
the  latter  »^^^  ^^^  .^^,.,y  ^^  j,„„„„e  of  the  motion  for  a. 
^taky  V.  Johnson,"  Sprague,  J.,  delivcrms  1»< 
Kpon  the  first  ground,  the  newly  discovered  endea 
.fumulative  on  the  main  issue,  to  which  the  pnnc 
,  .-  itiff's  evidence  was  directed  on  the  trial.  .1  P«" 
"i,"  ilto  know  when  he  is  ready  for  trial  upon  the  mM 
63  Pr /^involved,  and  he  cannot  be  allowed  a  new  trial,  at« 
.uis  >tt.d  his  case  upon  such  testimony  as  he  thought  1 
1'      "Jedu^,.  in  support  of  those  issues  of  fact,  by  a  ih»«m 


T  24  Cal.  513. 
I  34  i:al.  G14. 
•  35  CaL  41. 
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I>ISC0VBRED   EVIDENCE.  §  90 

"^^  "Additional  pertinent  evidence  npon 

■^i%5g^  ^at  Bueh  evidence  would  change 

-nee  would  not  have  enabled 

ip  Armstrong  v.  Davis," 

"^  respect  to  the  newly 

'/       '^y    "^^^  j-,'^^^  *  ^d  that  it  is 

'^C'*'^/^'**'^.-.!'^  ^       "^  to  the  objection 

'*"fj/     '4'^-      *^^^A  *     "^^  '^'y  discovered  evidence 

*Z',f  '^4f.    ^^^^n*    ^'"  **"  ""'^^  ^""^  improper  conduct 

>   f^  tif  ."^/^eY      ''"*  'C  questions  in  controversy  at 

'''V'^-       *Jiy/    ^^^  -  evid«ice  was  introduced.    The 

^  ^f/(/  ^^^e^        "^  vrial,  that  he  may  multiply  witnesses 

5w    ^-^f-     "^  tjlaintiff  of  the  same  general  character 

-     V^'^fffcm      "  ormer  trial,  and  differing  therefrom  only 

"^•j^        *  "*^Her  of  their   commission.     This  evidence  is 

^^  '    ^Q.  is  not  good  cause  for  a  new  trial," 

"-  Draia  »u  tj,e  go^^  said : 

•>  y  discovftpg^  evidence  was,  according  to  the  affidavits, 

_,^  and  in  aueh  eases,  it  is  well  settled,  a  new  trial  should 

90ch  <*«»*='  ^e  granted." 

in  Crystal  Lake  Ice  Co.  v.  McAulay,'"  the  court  said : 

,,-      regard  to  the  evidence  alleged  to  be  newly  discovered,  it 

^h  to  say  that  it  presents  nothing  new.     It  contradicts 

^    olaintiff's  testimony  in  some  respects,  and  is  merely  cumula- 

oo  in  Ton  Glahn  v.  Brennan,"'  the  court  said : 

"One  of  the  grounds  of  the  motion  for  new  trial  was  newly 

^■Hcovered  evidence.     Concerning  this,  it  is  sufficient  to  say  that 

.      affidavits  are  not  incorporated  in  a  bill  of  exceptions,  but  are 

gly  tnarked  by  the  clerk  as  having  been  used  on  the  hearing. 

,t  if  they  could  be  considered,  they  are  cumulative  merely,  and 

not  Buch  as  to  render  a  different  result  probable  if  a  new  trial 

*erehad,"etc. 

So  in  Willianison  v.  Tobey,"*  the  court  said : 
"The  affidavit  of  Gates  was  in  relation  to  the  action  of  the  com- 
mittee of  the  board  of  supervisors  above  mentioned.     If  this  was 

„  41   Cal    4W.  »>*  75  Cal.  631,  17  Pac.  924. 

II  It  Cal   IM.  •"  81  Cal.  261,  22  Pac.  586. 

III  87  CJ.  481,  8  P»e.  20.  i">  86  Cal.  497,  25  Pac.  65. 
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relevant  at  all,  it  was  thoroughly  gone  over  at  the  trial,  a 
stated.  The  affidavit  of  the  attorney  relates  to  the  same  i 
and  to  the  question  of  diligence.  The  affidavit  of  ten  otl 
sons  was  merely  to  the  general  effect  that  the  acts  compla 
did  not  constitute  a  nuisance.  It  is  too  clear  for  diseussi 
all  this  was  merely  cumulative,  and  not  such  as  to  rendei 
ferent  result  probable,  if  a  retrial  should  be  had." 

So  in  Wood  V.  Moitlton,"*  the  court  said; 

"The  rule  is  that  newly  discovered  evidence  which  is 
cumulative,  or  designed  to  contradict  witnesses  is  not  of  a  cl 
to  warrant  grautiug  a  new  trial." 

So  in  Kataoka  v.  Hausetman,*"  the  court  said: 

"Moreover,  the  alleged  new  evidence  was  merely  cum 
and  for  that  reason  also  the  reopening,  rehearing  and  retri 
properly  refused.  (Patterson  t.  San  Francisco  etc.  Co.,  ^ 
178,  81  Pac.  531.)" 

So  in  many  other  cases."" 


"•  146  Cal.  317,  80  Pae.  92. 

lit  150  Cal.  673,  89  Pac.  1082. 

11*  Aritona:  Kyiler  v.  Leacb,  S 
Atit.   12B,  77  Pao.  «0. 

California:  Janes  t.  Janes,  3S  Cat. 
S84i  Buraetl  r.  Dentusoa,  45  Cal.  337; 
McCormick  v.  C.  B.  H.  Co.,  75  Cat 
506,  IT  Pac.  542;  Mawrj  v.  Raabe, 
89  Cal.  606,  27  Pao.  157;  Chriaten- 
aen  v.  MeBride  (CaJ.),  36  Par.  398; 
Wells  \.  Snow  (Ca!,),  41  Pac.  858; 
OalTio  y.  Palmer,  113  Cal.  46,  45  Pao. 
172;  NJoai  v.  Empire  Steam  Laundry, 
117  Cal.  257,  49  Pac.  185;  Kuhtman 
V.  Burns,  117  Cat.  488,  49  Pae.  585; 
ChBlmers  v.  8lieeby,  132  Cal.  459.  81 
Am.  St,  Bep.  62,  64  Pac.  709;  Pat- 
terson V.  San  Franciaco  etc.  Ca.,  147 
Cal.  178,  81  Pac.  531;  Estate  ot  Doo- 
little.  153  Cal.  20.  94  Pae.  240. 

Colorado;  Martin  v.  llaK^^ard  etc. 
Co.,  2  Colo.  596;  PiHa  v.  People,  8 
Colo.  343 ;  Ligjgett  v.  People,  26  Colo. 
364,  58  Pac.  144;  Cole  t.  Thornburg, 
4  Colo.  App.  95,  34  Pae.  1013;  Bar- 
ton V.  I^res,  4  Colo.  App.  212,  35  Pac. 
284;  Outcault  ».  Johnston,  9  Colo. 
App.  519,  49  Pac.  1058. 

Idaho;  Flannagao  v.  Newberg,  1 
Idaho,  78;  State  v.  Davis  8  Idaho, 
159,  53  Pac.  678 ;  Twin  Spfings  Placer 
Co.  V.  Upper  Boise  Hydraulic  Min. 
Co.,    «    Idfthoi     eST,    S9   Pac.    53S: 


1 


KnoIIin  t.  Jones,  T  Idaho,  41 
63S;    Heekuian   v.    Eaper,   I 
755,  88  Pac.  80. 
Montana:   Caruthns  T.   Pt 

1  Mont.  Ill,  4  Morr.  Uin.  E 
Kleiosehmidt  t.  Dunphj.  1  Mi 
Morse  t.  Swan,  2  Mont.  30G; 
etc.  Co.  V.  HBramer,  8  Hoi 
Pac.  153;  Slate  ».  Brooks,  1 
146,  57  F^e.  1038. 

Uevada:  United  Statea  t. 
Saw.  277.  Fed.  Cos.  No- 
Gray  v.  Harrison,  1  Nev.  SO 
ard  y.  Winters,  3  Ner.  539; 
Trainor,  16  Nev.  131. 

Ncip  Mexico:  Territory  t.  1 

2  N.  M.  391. 

Oklahoma:  Ruster  v.  Wja] 
569,  58  Pac.  736. 

Oregon:  Cutler  v.  S.  S.  Co! 
Or.  101;  Lander  T.  Miles.  3 
State  V.  Hill,  39  Or.  90,  65  F 
Stern  v.  Voli,  S2  Or.  597,  98  I 

South  Dakota:  SeheSer  v.  ( 
8.  D.  233.  58  N.  W.  55C; 
T.  Mullen.  6  S.  D.  554,  6S  N. 
Axiom  Min.  Co.  t.  White,  1 
198,  72  N.  W.  462;  Hshn  t 
son,  19  8.  D.  373,  103  N  ' 
Td  re  McCleUas'a  EoUte,  20  S 
107  N.  W.  681 ;  Palmer  v.  8t 
S.  D.  283,  117  N.  W.  150;  ^ 


J 
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The  same  rule  is  applied  in  criminal  cases.  Thus  in  People  t. 
M'Donell,"  the  conrt  said:  "The  ground  chiefly  relied  upon  on  the 
motion  for  new  trial  was  newly  discovered  evidence,  and  we  would 
be  strongly  inclined  to  grant  a  new  trial  on  this  ground,  if  we  could 
do  so  without  violating  established  rules  of  law The  objec- 
tion to  the  newly  discovered  evidence  as  a  ground  for  new  trial  is 
that  it  was  all  cumulative  in  its  character,  and  it  is  well  settled  that 
Huch  evidence  is  not  of  itself  sufficient  to  authorize  a  new  trial." 

So  in  People  v.  Fitzgerald,"  it  was  held  that  where  the  alleged 
newly  discovered  evidence  was  merely  cumulative,  the  action  of 
the  trial  court  in  disregarding  it  would  be  sustained.  And  in  many 
other  criminal  cases.'** 

But  the  language  of  some  of  the  decisions  implies  the  existence 
of  exceptions  to  the  rule.  Thus  in  Millard  v.  Hathaway,"  Shafter, 
J.,  delivering  the  opinion,  said:  "The  evidence  alleged  to  be  newly 


DoUn,  E4  8.  D.  32,  123  N.  W.  72; 
ErnaCer  t.  ChTiatiaiuoD,  24  S.  D.  103, 
123  N.  W.  711. 

Utah:  Foster  t.  B«ieb,  1  Utah,  192; 
Tiernan  v.  Trenick,  Z  Utah,  393; 
Uoited  Statei  t.  Eldridge,  5  Utah, 
lei,  13  Pac.  673;  People  t.  Peacock, 
5  Uuh,  237,  14  Pac.  332;  Klopen- 
ttine  T.  HajH,  20  Utah,  45,  S7  Pae. 
712. 

Woihington:  Leschi  t.  Territoiy,  1 
Wsrt,  Ter.  13;  Tolmie  v.  Dean,  1 
Wash.  Ter.  48;  McKilver  v.  Man- 
cbdter,  1  Wash.  Ter.  2SS;  Wiseman 
T.  Eastman,  21  Wash.  163,  57  Pac. 
3BS;  Benson  v.  HamUton,  34  Wash. 
*0I,  75  Pac.  805 ;  O'TooI*  i.  Faulk- 
ner, 34  Wash.  371,  75  Pac.  675;  8tat8 
V.  Underwood,  35  Wash.  558,  77  Pac. 
863;  Thajer  v.  Spokane  Co.,  35  Wash, 
63.  TS  Pac.  200;  Brennan  «-.  Seattle, 
39  Wash.  640,  81  Pac.  1092;  Shan- 
non V.  Taconia,  41  Wash.  220,  83  Pac. 
189;  Galena  Nat.  Bank  v.  Riplej,  55 
Wash.  815,  104  Pae.  807;  Kineaid 
y.  Walla  Walla  Valley  Tr.  Co.,  57 
Wuh.  334,  135  Am.  St.  Bep.  9S2,  106 
Pae.  SIS;  In  re  Wells  (Wash.),  Ill 
Pac.  T7S;  Tbe  Hardman  Estate  t.  Mc- 
Nair  (Wash.),   Ill   Pac.  1059. 

Wyoming:  Link  t.  TTnion  Pacific 
Ry.  Co.,  3  Wyo.  680,  29  Pac.  741; 
Tncker  t.  Wyoming  Coal  Co.  (Wjo.), 
IM  Pae.  529. 

"  47  Cal.  134.  See,  also,  Wilson 
T.  8.  P.  B.  E.  Co.,  62  Cal.  164. 


"  1  Cal.  App.  507,  82  Pac.  GG5. 

'"•  People  V.  Anthony,  56  Cal.  397; 
People  v.  Wong  Ah  Foo,  69  Cal.  180, 
10  Pac.  375;  People  v.  Fong  Ah  Sing, 
70  Cal.  8,  11  Pac.  323;  People  v. 
QoldensoD,  76  Cal.  328,  19  Pae.  161; 
People  T.  O'Brien,  78  Cal.  41,  20  Pac. 
359;  People  v.  Lorn  Tung,  90  Cal. 
377,  27  Pac.  295;  People  ».  Cesena, 
90  Cal.  381,  27  Pac.  300;  People  v. 
Hong  Quin  Moon,  B2  Cal.  41,  27  Pac. 
1096;  People  v.  Mesa,  93  Cal,  580,  29 
Pae.  116;  People  v.  Kloas,  115  Cal, 
567,  47  Pac,  459;  People  t.  Ah  Noon, 
116  Cal,  656,  48  Pac.  799;  People  t. 
Brittan,  118  Cal.  409,  50  Pae,  664; 
and  see  People  v,  Chrisnian,  135  Cal. 
282,  67  Pac.  136;  People  t.  Lapique, 
136  Cal.  503,  69  Pae.  226;  People  t, 
Davis,  1  Cal.  App.  8,  81  Pac.  716,  88 
Pac.  1101;  People  v.  Burdiok  (Cal.), 
29  Pac,  245;  People  t,  MeCurdy,  68 
Cal.  576,  10  Pae,  EOT;  People  v, 
Urqnidas,  96  Cal.  239,  31  Pac.  52; 
People  V.  Clarke,  130  Cal,  642,  63  Pac. 
138;  People  v.  O'Brien,  78  Cal.  41, 
?0  Pac.  359;  People  t.  Demasters,  109 
Csl.  607,  42  Pac.  236;  People  v.  Bene, 
130  Cal.  159,  62  Pac.  404. 

An  eneeptioD  seems  to  exist  in  crim- 
inal cases,  where  the  eumulatiTs  evi- 
dence IB  in  support  of  tbe  testimony  of 
the  defendant.  People  t.  Ah  Ijeo 
Boon,  97  Cal,  171,  31  Pac.  933. 

1*  27  Cal.  119.  See,  also.  Baker 
T.  Joseph,  16  Cal.  173. 
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discovered  is  merely  cumulative,  and  does  not  fall  u-ithin  t 
the  exceptiotis  to  the  general  rule  prohibiting  the  grantiBg  ( 
trials  on  the  ground  of  newly  discovered  evidence  of  that 
aeter."  So  in  Levitsky  v.  Johnson,'*  above  quoted,  it  wa 
that  a  new  trial  will  not  be  granted  where  the  newly  disci 
evidence  is  merely  cumulative,  "unless  it  is  clear  that  aut 
denee  would  change  the  result." 

So  in  McCorraick  v.  Central  R.  R.  Co.,"«  Haj-ne,  C,  for  the 
said: 

"The  afBdavits  of  Galbraith  and  O'Brien  are  upon  a  s 
which  was  much  disputed  at  the  trial,  and  are  merely  c 
and  not  such  as  to  render  a  different  result  probable,' 

So  in  Von  Glahn  v.  Brennan,'*''  it  was  said : 

"   ....  But  if  they  could  be  considered,  they  are  cni 
merely,  and  are  not  such  as  to  render  a  different  restdl  jtroi 


So  in  O'Rourke  v.  Vennekohl,'"  Van  Fleet,  J,,  deliverii 
opinion,  said : 

"The  new  evidence  was  largely,  if  not  entirely,  cumulativ 
conceding  that  appellant's  view  of  the  law  be  correct,  that 
trial  should  not  be  refused  merely  because  the  evidence  is  ci 
tive  in  a  case  where  the  cumulation  is  sufBeientiy  strong  to  i 
a  different  result  probable,  we  cannot  say  that  the  record  pi 
such  a  case." 

In  Brennan  v.  City  of  Seattle,'"  where  a  new  trial  was  g 
on  the  ground  of  newly  discovered  evidence,  which  the  ap| 
contended  was  merely  cumulative,  in  affirming  the  decision 
lower  court,  the  supreme  court  said; 

"Stress  is  laid  upon  the  contention  that  the  newly  disc 
evidence  would  be  merely  cumulative.  We  do  not  regard 
,  .  .  .  But,  even  if  it  were  to  be  deemed  simply  cumulativ 
fact  would  not  conclusively  determine  the  motion  against  z 
ents.  It  is,  of  course,  a  general  rule  that  new  trials  i 
be  granted  upon  the  ground  of  newly  discovered  evida 
is  merely  cumulative.  But  this  rule  is  not  withont  »e^ 
and,  like  other  rules  of  law  and  procedure,  it  is  not  to  be  in 


35  Cal,  41. 

75  Cal,  506,   17   Pac.  542. 
SI  Cat.  261,  22  Pac.  599. 
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in  a  given  case  where  its  application  would  tend  to  defeat  the  ulti- 
mate purpose  for  which  all  such  rules  are  ordained — ^the  accom- 
plishment of  substantial  justice.'' 

Something  to  the  same  effect  appears  in  the  decision  of  the 
same  court  in  an  earlier  case,  that  of  State  v.  Townsend,*'*  al- 
though the  reasons  given  were  not  the  same.  The  prosecution 
was  for  an  assault  with  a  deadly  weapon  alleged  to  have  been 
committed  by  the  defendant  upon  one  Skagit  Jerry,  presumably 
an  Indian.  The  report  of  the  case  shows  that  the  motion  was 
made  on  the  ground  of  surprise,  as  well  as  that  of  newly  discov- 
ered evidence,  and  errors  committed  at  the  trial.  The  surprise 
and  newly  discovered  evidence  were  based  upon  a  statement 
made  by  the  prosecuting  attorney  in  open  court,  published  in  the 
newspapers,  and  brought  to  the  knowledge  of  the  defendant,  who 
was  confined  in  jail,  of  his  intention  not  to  prosecute  the  case 
against  the  defendant.  This  statement,  it  was  alleged,  induced 
the  defendant  and  his  friends  to  neglect  preparations  for  the  trial. 
In  consequence  of  this  fact,  no  effort  was  made  to  ascertain  who 
were  likely  to  have  a  knowledge  of  the  facts.  At  the  last  moment 
an  effort  was  made  to  establish  a  defense  by  means  of  the  testi- 
mony of  Indians,  but  no  request  for  a  continuance  was  made. 
For  this  reason  the  court  sustained  the  order  refusing  a  new  trial 
on  that  ground.  As  to  the  newly  discovered  testimony,  however, 
a  different  view  was  taken.  That  consisted  of  the  testimony  of 
a  white  man,  as  to  the  facts  which  had  been  testified  to  by  the 
Indians.  It  was  cumulative.  The  statement  of  the  prosecuting 
attorney  with  reference  to  a  nolle  prosequi  was  sufficient  to  fix 
a  showing  of  diligence,  but  it  could  hardly  change  the  cumulative 
character  of  the  testimony  offered.  The  language  of  the  court 
is  as  follows : 

**....  The  materiality  of  the  testimony  of  House  cannot  be 
disputed;  but  it  is  urged  that  the  testimony  is  cumulative,  and 
that,  therefore,  a  new  trial  should  not  be  granted  for  the  purpose 
of  obtaining  it.  This,  no  doubt,  is  the  general  rule,  but  there  are 
many  exceptions.  State  v.  Stowe,  3  Wash.  208,  28  Pac.  337. 
In  that  case  this  court  said:  'No  fixed  standard  can  be  established 
for  the  measurement  of  every  case,  no  iron-boimd  rule  prescribed, 
but  each  case  must  be  governed  by  the  circumstances  surround- 
ing it'    The  circumstances  surrounding  this  case  appeal  more 
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strong'ly  to  this  court,  in  favor  of  a  new  trial,  than  did  tl 
cumstances  in  the  Stowe  case.  In  that  case  the  defendas 
not  misled  by  anyone,  bjit  he  had  failed,  without  any  ta 
his  part,  of  obtaining  his  testimony.  Here  the  defendan 
been  actually  misled  by  an  oiBeer  of  the  court  and  of  the 
But  the  prominent  feature  which  takes  it  out  of  the  rule  of 
lative  testimony  is  the  fact  that  the  witness  required  here 
only  white  tvitiiess  in  the  case.  The  testimony  adduced  , 
trial  of  the  cause  was  exclusively  the  testimony  of  Indiai 
of  them,  evidently,  partisans  on  one  side  or  the  other,  anc 
very  excited  condition,  from  the  combined  influences  of  1 
and  riun  at  the  time  that  the  difficulty  occurred.  Their 
mony  had  to  be  given  through  the  medium  of  interpretei 
was.  at  the  best,  disjointed,  unintelligible,  and  nnsatisfactor 
whether  the  sentiment  be  foimded  in  reason  or  prejudice 
a  fact  well  known  to  the  citizens  of  this  coast  that  jurors  w 
give  the  same  credence  to  Indian  testimopy  as  they  will 
testimony  of  respectable  white  people.  In  fact,  they  hai 
the  same  facilities  for  judging  the  credibility  of  the  Indiai 
talks  a  foreign  language;  and  it  cannot  be  denied  that. 
witness  House  would  testify  to  the  state  of  things  which  tl 
davit  states  he  will,  the  result  of  the  trial  would  probably  1 
ferent  and.  if  that  be  true,  then  the  testimony  will  not  fall ' 
the  inhibition  of  cumidative  testimony." 

The  implication  from  this  language  is  that  there  may  be 
tions  to  the  rule.  The  rule,  as  has  been  stated,  is  not  eip 
in  the  statute.  It  is  manifestly  a  corollary  of  the  requii 
that  the  newly  discovered  evidence  must  be  such  as  to  ret 
different  result  probable  on  a  retrial  of  the  case.  If  the  ev 
be  merely  cumidative,  it  ivould  not  in  most  cases  render  a 
ent  result  probable.  But  it  is  evident  that  the  new  evidea 
though  cumulative,  might  be  of  so  overwhelming  a  charac 
to  render  a  different  result  certain;  in  which  case  it  is  a 
that  a  new  trial  would  be  granted." 

The  supreme  court,  in  the  leading  case  of  Oberlander  ^ 
&  Co.""  said: 

I*  In  tfaiB  connection,  look  at  People 
V.  Stanford.  64  Csl.  27,  S8  Pac.  106. 
See,  also,  People  v.  Ah  Lee  Doon,  B7 
Cal.  171.  31  Pao.  S3Z.  See,  also,  tbe 
latter  part  of  the  quotatioD  in  the  teit 
frem  State  v.  Townaead,  7  Wash.  462, 


SS  Par.  387,  wbich  intin 
(tiffpr«nt   Tvsiitl   trould 
objection  to  evidence  ks 
removed. 
!•«  129  CaL  690,  62 
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"Under  the  provisions  of  section  657  of  the  Code  of  Civil  Pro- 
cedure the  requisites  for  b  new  trial  on  the  jpround  of  newly  dis- 
covered evidence  are  that  the  evidence  could  not,  with  reasonable 
diligence,  have  been  discovered  and  produced  at  the  trial,  and 
that  it  shall  be  material  for  the  party  making  the  application" 
(subdivision  4) — or,  as  previously  expressed,  shall  be  of  a  charac- 
ter "materially  affecting  the  substantial  rights  of  such  party." 
The  last  requisite  would  seem  to  imply  that  the  newly  discovered 
evidence  should  be  of  such  a  character  as  to  render  a  different 
result  probable  on  a  new  trial ;  and  accordingly  such  is  held  by  the 
court  to  be  the  established  rule,  Hayne  on  New  Trial  and  Ap- 
peal, 91.  Where  these  requisites  occur  they  cohstitnte  sufficient 
grounds  for  new  trial,  and  no  others  can  be  required. 

"Hence  the  rule,  so  often  iterated  by  the  courts,  that  ■  new 
trial  should  not  be  granted  where  the  evidence  is  merely  cumu- 
lative, must  be  r^arded  (in  this  state)  uot  as  an  iadependent  rule, 
additional  to  those  established  by  the  provisions  of  section  657 
of  the  code,  but  as  a  mere  application  of  those  rules,  or,  as  it  has 
been  expressed,  as  'a  corollary  of  the  requirement  that  the  newly 
discovered  evidence  must  be  such  as  to  render  a  different  result 
probable  on  a  retrial  of  the  case.'  Hayne  on  New  Trial  and 
Appeal,  sec.  90,  pp.  255,  256.  For  (continuing  the  quotation)  'it  is 
evident  that  new  evidence,  although  cumulative,  might  be  of 
30  overwhelming  a  character  as  to  render  a  different  result  certain' 
.  (or  probable) ;  and  in  such  ease  under  the  express  provisions  of 
the  code  a  new  trial  should  be  granted.  The  rule  should  there- 
fore be  construed  as  simply  holding  that  cumulative  evidence  is 
inBufGcient  'unless  it  is  clear  such  evidence  would  change  the 
result.'  Levitzky  v.  Johnson,  35  Cal,  41.  Hence,  'a  new  trial 
should  not  be  refused  merely  because  the  evidence  is  cumulative 
in  a  case  where  the  cumulation  is  suEBciently  strong  to  render  a 
different  result  probable.'  That  this  is  the  true  statement  of  the 
rule  is  established  in  the  ease  last  cited,  and  in  Von  Glahn  v. 
Brennan,  81  Cat.  261,  22  Pac.  596,  and  in  O'Rourke  v.  Venne- 
kohl,  104  Cal.  254,  37  Pac.  930,  from  which  the  above  language 
is  quoted ;  and  it  is  ao  in  effect  held  in  People  v.  Stanford,  64  Cal. 
27,  28  Pac.  106." 

Continuing,  the  court  said:  "Whether  the  evidence  is  of  this 
character  is  not  a  question  of  law  but  for  the  judgment  of  the 
trial  judge,  whose  discretion  will  not  be  interfered  with  bj  thii 
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court  except  in  cases  of  manifest  abuse.  Hence,  where  the  motion 
is  denied,  the  fact  that  the  newly  discovered  evidence  is  merely 
cumulative  will  in  general  be  a  sufficient  ground  for  affirmance; 
but  where  the  motion  is  granted  the  contrary  will  hold.  For, 
in  either  case,  it  is  for  the  trial  judge  to  determine  whether  the 
evidence  is  of  character  probably  to  affect  the  result  on  a  new 
trial;  and  unless  the  evidence  be  of  such  a  character  as  to  make 
it  manifest  and  certain  to  this  court  that  in  the  one  case  it  would, 
or  in  the  other  that  it  would  not,  result  differently  on  a  retrial, 
the  order  will  not  be  disturbed." 

There  is  not  usually  much  difficulty  in  determining  whether  or 
not  the  evidence  is  merely  cumulative.  According  to  the  Code 
of  Civil  Procedure,^^  **  cumulative  evidence  is  additional  evidence 


17  Section  1838.  The  code  defines 
corroborative  evidence  as  follows: 
"Sec.  I8939.  Corroborative  evidence  is 
additional  evidence  of  a  different 
character  to  the  same  point."  The 
decisions  above  cite<^  make  no  refer- 
ence to  corroborative  evidence,  and  it 
is  probable  that  the  rule  would  not 
be  extended  so  as  to  apply  to  it.  It 
is  easj  to  state  a  case  where  a  new 
trial  would  be  granted  for  newly  dis- 
covered evidence  which  is  corrobora- 
tive. For  example,  if  the  plaintiff 
sued  on  a  lost  note,  the  execution  of 
which  was  denied,  and  upon  the  oral 
evidence  of  the  parties  the  verdict  was 
for  the  defendant,  a  new  trial  would 
undoubtedly  be  granted  if  the  note  in 
the  handwriting  of  the  defendant 
should  be  found.  And  look  at  People 
V.  Stanford,  64  Cal.  27,  28  Pac.  106. 
As  stated  in  note  16,  the  rule  is  not 
thought  to  be  of  much  value  even  as 
applied  to  cumulative  evidence. 

The  supreme  court  of  Idaho  took 
the  view  in  an  early  decision  that 
evidence  could  not  be  regarded  as 
cumulative  if  pointed  at  some  col- 
lateral or  subordinate  fact,  even  if 
the  latter  is  directed  to  the  establish- 
ment of  the  same  general  result  to 
which  other  evidence  adduced  at  the 
former  trial  was  directed.  Quoting 
from  14  Ency.  of  PI.  &  Pr.  815-817, 
the  court  said:  "Although  evidence  is 
additional  to  other  evidence  tending 
to  prove  the  same  position,  yet  it  is 
not  cumulative  if  it  is  of  a  different 
<niaracter,  tending  to  establish  the 
same  general  result  by  proof   of  a 


new  and  distinct  fact."  Twin  Spzingi 
Placer  Co.  v.  Upper  Boiae  Hyd.  M^l 
Co.,  6  Idaho,  687,  59  Pac.  535. 

The  same  point  was  made  in  the 
earlier  case  of  Flannagan  v.  Newberg, 
1  Idaho,  78,  where  the  court  thus 
clearly  illustrated  the  principle  ia- 
▼olved : 

"This  admission  of  Maloney  was 
....  a  new  and  independent  fact  un- 
known to  the  defendant  at  the  time 
of  the  trial.  Had  this  admission  beea 
proven  at  the  trial,  the  testimony  of 
other  witnesses  to  the  same  admissioni 
would  be  merely  cumulative.  In  the 
ease  of  Aitken  ▼.  Bemis,  3  Wood  4 
M.  348,  Fed.  Cas.  No.  109,  Jndgs  * 
Woodbury  said:  'The  meaning  of  the 
rule  cannot  be  to  exclude  as  eanrala- 
tive  newly  discovered  evidence  of  sab- 
ordinate  points  or  facts  bearing  os 
the  general  question,  for  in  such  viem 
no  trial  for  new  evidence  could  ever 
be  obtained ;  all  new  evidence  relatijig, 
as  it  must,  if  it  be  pertinent,  to  tl^ 
general  ground  or  general  fact  put  in 
issue  before.  But  it  must  mean  thtt 
new  evidence  to  a  subordinate  point  or 
particular  fact  was  before  gone  into; 
because  it  is  then  cumulative,  or  ad- 
ditional, to  that  fact.' 

"In  the  case  of  Gray  v.  Harrison, 
1  Nev.  502,  Chief  Justice  Lewis  sajv: 
'To  render  evidence  subject  to  tiiis 
objection,  it  must  be  cumulative,  not 
with  respect  to  the  main  issue  be- 
tween the  parties,  but  upon  some 
collateral  or  subordinate  fact  bear- 
ing upon  that  issue.  If  the  newly  dis- 
covered evidence  brings  to  light  soos 
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of  the  same  cJiaracter  to  the  same  point."  Concerning  which  it 
may  be  observed  that  "the  same  point"  means  the  same  ultimate 
fact.  Thus  in  Reed  v.  Clark,'"  where  the  point  in  controversy 
at  the  trial  was  the  chastity  of  the  plaintiff,  it  was  held  that  evi- 
dence of  different  acts  of  unchastity  from  those  testified  to  at  the 
trial  was  cumulative  merely,  and  that  the  rule  applied.  It  is  not 
necessary,  however,  for  the  moving  party  to  show  that  the  evidence 
is  not  cumulative;  that  burden  is  cast  upon  the  party  opposing 
the  motion.  This  was  held  in  Hobler  v.  Cole,"  in  which  case 
Wallace,  C.  J.,  delivering  the  opinion,  said:  "The  general  rule 
imdoubtedly  is  that  the  newly  discovered  evidence  must  not  be 
cumulative.  If  it  be  of  that  character  it  will  not  ordinarily  aid 
the  moving  party.  That  it  is  cumulative,  however,  is  an  afiQrma- 
tive  proposition,  and  unless  sufficiently  appearing  in  the  moving 
papers,  ought  to  be  shown  to  be  such  by  the  party  opposing  the 
motion.  There  is  no  presumption  that  it  is  cumulative — the  mere 
presumption  ia  rather  to  the  contrary.  In  practice  it  would  be 
difficult  for  the  moving  party  to  establish  the  negative  at  the 
outset.  His  mere  statement  in  terms,  that  the  evidence  is  not 
cumulative,  would,  of  course,  go  for  nothing.  If  in  point  of  fact 
the  newly  discovered  evidence  be  cumulative,  within  the  rule,  it 
is  easy  for  the  opposing  party  to  set  forth  in  his  counter-affidavit 
so  mnch  of  the  evidence  given  at  the  trial  as  will  make  it  so 
appear." 

Where  the  question  as  to  whether  the  alleged  newly  discovered 
evidence  is  cumulative  or  not  is  involved  in  doubt,  the  conclusion 
of  the  trial  court  upon  the  point  will  not  be  disturbed;  but  other- 
wise if  it  is  clear  that  the  evidence  is  neither  incompetent,  impeach- 
ing or  cumulative,   but  original   evidence  going  directly  to  the 

new  fact  bearing  on  the  main  ques- 
tioD,  and  it  would  be  Ukel;  to  ebange 
the    result,    *    new    tri»l    ahoald    M 

"The  facta  elaimed  to  have  been 
newly  discovered  are  certain  admis- 
■iomp    of    Mai  one  J,    the    payee    men- 

tioaed  in   the   note  in  dispute 

There  was  no  tcBttmonj  intiodaced  on 
the  trial  of  sacb  an  admission,  and 
the  defendant  Bwears  it  was  not  dis- 
covered antii  after  the  trial " 

Similar  expressions  are  to  be  found 
in  Wall  v.  Ttainor,  18  Nev.  131. 

In  Tucker  v.  Wyoming  Coal  Co. 
(Wyo.),   104   Pac   52B,   in   this  con- 


nection, the  court  said:  "CumulatiTe 
eviuenca  is  evidence  of  the  same  kind 
to  tne  )iaine  point.  But  it  Is  not 
cumulative  if  it  is  of  a  different 
character,  and  of  a  separate  and  dis- 
tinct fact." 

The  supreme  court  of  Oregon  in 
Lander  v.  Miles,  3  Or.  40,  held  that  if 
the  evidence  was  of  material  facts 
which  the  moving  party  did  not  prove 
or  attempt  to  prove  at  the  original 
trial,  it  is  not  cumulative. 

'•  47  Cal.   194. 

i»  49  Cal.  250.  As  to  the  other 
grounds  of  the  motion,  the  burden  ia, 
of  course,  upon  the  moving  partj. 
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merits,  in  which  case  an  order  denying  the  motion  will  be  re- 
versed.** 

The  rule  as  to  newly  discovered  evidence  that  is  merely  cmno- 
lative  has  sometimes  been  extended  to  include  newly  discovered 
evidence  the  sole  purpose  of  which  is  to  impeach  or  contradict 
the  evidence  which  sustains  the  decision;  .and  it  has  been  said 
that  **  where  the  only  office  of  newly  discovered  evidence  is  to  im- 
peach an  adverse  untness,  it  is  insufficient  for  the  purpose  of  a 
new  trial.  "*^  And  *'the  rule  is,  that  newly  discovered  evidence 
which  is  merely  cumulative,  or  designed  to  contradict  a  witness, 
is  not  of  a  character  to  warrant  a  new  trial."" 

This  rule  is  doubtless  subject  to  the  limitation  above  applied  to 
the  rule  as  to  cumulative  evidence.*'  If  it  appears  probable  that 
a  different  result  would  follow  a  retrial  by  reason  of  the  intro- 
duction of  such  evidence — if  the  evidence  is  of  such  a  character 
as  to  wholly  overthrow  the  evidence  of  the  adversary  upon  some 
one  or  more  vital  issues — it  would  be  clearly  within  the  doctrine 
of  the  case  as  enunciated  in  Oberlander  v.  Fixen  &  Co.,  heretofore 
referred  to. 


20  See  Kenezleber  ▼.  Wahl,  92  Cal. 
202,  2S  Pac.  225. 

21  California:  See  People  v.  Gold- 
enfion,  76  Cal.  328,  19  Pac.  161;  Peo- 
ple V.  Loui  Tung,  90  Cal.  377,  27  Pac. 
295,  and  also  Stoakes  v.  Mon- 
roe, 36  Cal.  383,  2  Morr.  Min.  Bep. 
246;  People  v.  Anthony,  56  Cal.  397; 
Peoj)le  V.  Sing  Yow,  145  Cal.  1,  7S 
Pac.  235;  People  v.  Fitzerald,  1  CaL 
App.  507,  82  Pac.  555.  Also.  People 
T.  Weber,  14»  Cal.  325,  86  Pac.  671. 

Colorado:  Christ  v.  People,  3  Colo. 
394;  Mackey  y.  Mackej,  16  Colo.  134, 
26  Pac.  554;  Beals  v.  Cone,  27  Colo. 
473,  83  Am.  St.  Rep.  92,  62  Pac.  948 , 
20  Morr.  Minn.  Rep.  591;  Fist  y. 
Fist,  3  Colo.  App.  273,  32  Pac.  719. 

Montana:  Garfield  etc.  Co.  v.  Ham- 
mer, 6  Mont.  53,  8  Pac.  153 ;  State  v. 
Anderson,  14  Mont.  541,  37  Pac.  1; 
Leyson  v.  Davis,  17  Mont.  220,  4a 
Pac.  775,  31  L.  R.  A.  429 ;  Baxter  v. 
Hamilton,  20  Mont.  327,  51  Pac.  265. 

New  Mexico:  United  States  t. 
Biena,  8  N.  M.  99,  42  Pac.  70. 

North  Dakota:  Libby  v.  Barry,  15 
N.  D.  286,  107  N.  W.  972. 

Oklahoma:  Huster  y.  Wynn,  S  Okl. 
569,  58  Pae.  736. 


Oregon:  Territory  v.  Latshaw,  1  Or. 
146;  State  y.  Gardner,  33  Or.  149,  54 
Pac.  809. 

South  Dakota:  Seheffer  y.  Conon, 
5  S.  D.  233,  58  N.  W.  555;  Axiom 
Min.  Co.  V.  White,  10  S.  D.  198,  72 
N.  W.  462;  Smith  y.  Mat.  etc  Co.,  21 
8.  D.  433,  113  N.  W.  94;  Palmer  t. 
Schurz,  22  S.  D.  283,  117  N.  W.  150. 

Utah:  Rydalch  y.  Anderson  (Utah), 
107  Pac.  25. 

Washington:  State  y.  Hnnter,  18 
Wash.  670,  52  Pac.  247;  Han«y  t. 
Ivory,  35  Wash.  397,  77  Pac.  725; 
Seattle  v.  Sweeney,  43  Wash.  1,  85 
Pac.  677 ;  Olsen  v.  Home  Iny.  Co.,  58 
Wash.  151,  108  Pae.  140. 

22  See  Chalmers  y.  Sheehy,  132  Gal. 
459,  84  Am.  St.  Rep.  62,  64  Pac  709; 
and  also  cases  cited  in  note  21,  supr§. 
Also  People  v.  McCurdy,  68  CaL  575, 
10  Pac.  207 ;  People  y.  Freeman,  92 
CaL  359,  28  Pac.  261;  People  f. 
Holmes,  126  Cal.  462,  58  Pac  917; 
People  y.  Ah  Noon,  116  CaL  656,  48 
Pac.  371. 

28  See  People  y.  Sing  Yqw,  145 
CaL  1,  78  Pac  235. 
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8  91 

S  91.  The  Evidence  mTist  be  Such  u  to  Bender  a  Different 
Besnlt  Probable  on  a  Betrial. — This  is  a  consequence  of  the  pro- 
vision that  the  cause  for  which  a  new  trial  ma^  be  granted  must 
be  one  "materially  affecting  the  sabstantial  rights"  of  the  party.' 
If  there  be  no  probability  that  the  new  evidence  would  change  the 
result,  its  absence  cannot  be  said  to  have  materially  affected  the 
substantial  rights  of  the  party.  The  proposition  that  the  new 
evidence  must  be  such  as  to  render  a  different  result  probable  on 
a  retrial  seems  to  follow  from  the  statutory  prorision  mentioned. 
It  has  been  several  times  asserted.  Thus  in  Stoakes  v.  Mooroe,* 
Crockett,  J.,  delivering  the  opinion,  stated  as  one  of  the  essentials 
of  newly  discovered  evidence,  "that  it  must  be  material  to  the 
issue,  and  of  so  important  a  character  aa  to  satisfy  the  court  that 
it  may  reasonably  be  inferred  the  verdict  would  have  been  differ- 
ent if  the  newly  discovered  evidence  had  been  in  on  the  former 
trial."  So  in  Armstrong  v.  Davis,*  the  court,  after  stating  that 
the  newly  discovered  evidence  was  open  to  the  objection  of  being 
merely  cumulative,  said:  "But  if  it  were  not,  we  do  not  think 
it  so  conclusive  in  its  character  as  to  raise  a  reasonable  presump- 
tion that  the  result  of  a  second  trial  would  be  different  from  the 
first."  So  in  Reed  v.  Clark,*  tbe  court  said:  "The  evidence  ia 
merely  cumulative,  and  is  not  good  cause  for  a  new  trial.  More- 
over, considering  the  character  of  the  evidence  proffered,  we  can- 
not say  that  the  court  might  not  have  reasonably  inferred  that 
the  verdict  would  have  been  the  same  if  tbe  evidence  had  been 
in."  So  in  People  v.  McDonell,'  the  court,  after  stating  that  the 
evidence  was  merely  cumulative,  said:  "Moreover,  the  court  be- 
low which  tried  the  case  had  a  better  opportunity  than  we  to 
judge  of  the  probable  effect  which  the  newly  discovered  evidence 
would  produce  upon  another  trial,  and  for  these  reasons  we  do 
not  feel  justified  in  disturbing  the  verdict,  but  are  constrained 
by  the  settled  rules  of  law  to  alBrm  the  judgment."  So  in  Merk 
V.  Gelzhaeuzer,*  the  court  said  of  the  affidavit  in  support  of  tbe 
motion:  "It  was  not  sufficient  to  raise  a  reasonable  presumption 
that  the  testimony  of  Johnson,  if  produced,  would  change  the 
result." 


1  36  (JaL  3S3,  a  Mon.  Mia.  Bep. 


»  41  Cal.  494. 

•  47  Cal.  194. 

•  47  Cal.  134. 

•  50  Cal.  631. 
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So  in  People  v.  Sing  Yow**  the  court  said:  ".  .  .  .  A  defend- 
ant ia  not  entitled  to  a  new  trial  as  a  matter  of  right  simply  b^ 
cause  he  has  discovered  new  evidence  which  might  have  been  ad- 
mitted on  the  trial  if  discovered  earlier.  The  question  always 
exists  in  this  connection  as  to  whether,  under  all  the  circumstances 
of  the  case,  the  newly  discove^ed  evidence  is  produced  in  such  a 
way,  and  is  of  such  a  nature,  that  its  introduction  upon  another 
trial  would  render  a  different  result  probable,  and  as  to  whether, 
in  the  absence  of  such  evidence,  the  defendant  [or  plaintiff,  as 
the  case  may  be]  has  had  a  fair  trial  on  the  merits.  The  law 
does  not  contemplate  the  granting  of  a  new  trial  on  this  ground 
simply  to  enable  the  defendant  [plaintiff]  to  go  through  the 
form  of  another  trial,  where  there  is  no  reasonable  probability 
that  the  newly  discovered  evidence  will  change  the  result,  and 
where  it  does  not  appear  that  by  reason  of  such  evidence  the  result 
ought  to  be  different.  The  question  as  to  the  effect  upon  the  case 
of  the  newly  discovered  evidence  is,  from  its  nature,  peculiarly 
one  that  is  addressed  to  the  discretion  of  the  trial  court,  and,  of 
course,  should  be  determined  by  that  court  with  a  full  realization 
of  the  responsibility  involved,  and  the  motion  should  undoubtedly 
be  granted  where  the  showing  is  such  as  to  make  it  apparent  to 
the  trial  court  that  the   defendant    [or  plaintiff]    has,  without 


••  145  Cal.  1,  78  Pac.  235. 

Similar  language  is  to  be  found  in 
the  decisions  of  other  states.  In 
Baumgarten  y,  Hoffman,  9  Utah,  338, 
34  Pac.  294,  it  was  said  that  the  evi- 
dence must  be  "very  clear  and  satis- 
factory, and  likely  to  affect  the  re- 
sult." In  State  v.  Mims,  36  Or.  315, 
61  Pac.  888,  it  was  said:  "It  must 
appear  to  the  satisfaction  of  the 
court  that  if  a  new  trial  is  granted,  it 
is  really  probable  that  on  the  intro- 
duction of  the  new  evidence  the  ac- 
cused will  be  acquitted."  In  Terri- 
tory V.  Bryson,  9  Mont.  32,  22  Pac. 
147,  it  was  said  that  if  the  evidence 
throws  no  additional  light  on  the  is- 
sue, the  motion  should  be  denied. 
In  Strunz  v.  Hood,  44  Wash.  99,  87 
Pac.  45,  it  was  said  that  if  the  newly 
discovered  evidence  was  too  vague 
and  indefinite  as  to  render  a  different 
result  improbable,  the  motion  should 
be  denied.  The  evidence  must  be  clear 
and  convincing.  If  the  evidence 
merely  casts  a  doubt  on  plaintiff's 
testimony  and  does  not  support  tht 


defense,  it  is  not  enough.     Maekey  t. 
Mackey,  16  Colo.  134,  26  Pac.  554. 

The  language  of  some  of  the  eoarti 
is  even  stronger,  for  it  has  been  held 
that  if  tne  newly  discovered  eridesee 
is  not  condusi^  and  fully  capable  of 
settling  the  dispute,  it  will  not  be 
accepted  as  sumci^nt  to  warrant  the 
granting  of  a  new  trial:.  "We  tit 
disposed  to  believe  that  the  newly  dis- 
covered evidence  woald  not  be  deci- 
sive upon  another  trial,  and  there- 
fore we  do  not  feel  anthorixed  to 
order  a  new  trial  on  account  of  it" 
Turner  v.  Stevens,  8  Utah,  75,  30  Pm. 
24. 

In  another  line  of  decisions  it  has 
been  held  that  if  the  court  gives  full 
effect^to  the  inference  to  be  dnwn 
from  the  newly  discovered  evidenee, 
without  resulting  in  a  different  eoih 
elusion,  it  is  not  abase  of  diseretioi 
to  deny  a  new  trial.  Tyler  v.  Xorth 
American  Tr.  ft  Tr.  Co.,  24  Wash. 
252,  64  Pac.  162;  Pieraon  t.  Quk, 
42  Wash.  164,  84  Pa«.  731. 
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fault  on  liis  part,  not  had  a  fair  trial  on  the  merits,  aod  that 
by  reason  of  the  newly  discovered  evidence  the  result  would  prob- 
ably be,  or  should  be,  different  on  a  retrial.  But  unless  the  appel- 
late court  can  plainly  aee  that  this  discretion  has  been  abused, 
that  the  showing  made  was  of  such  a  character  as  to  make  it 
manifest  that  the  case  would  or  should  result  differently  on  a  new 
trial,  in  view  of  the  newly  discovered  evidence,  the  order  of  the 
trial  court  refusing  a  new  trial  will  not  be  disturbed.'* 

The  principles  stated  in  the  above-cited  cases  have  been  iterated 
and  reiterated  in  the  cases,  and  none  is  more  strongly  supported, 
both  in  reason  and  by  weight  of  authority.  Not  only  must  the 
newly  discovered  evidence  be  of  such  a  character,  and  so  presented, 
as  to  render  it  probable  that  a  different  result  will  or  ought  to 
follow  a  retrial,'*  but  the  question  itself  as  to  whether  the  evidence 
is  of  such  a  character,  and  whether  a  different  result  is  probable 
or  ought  to  follow,  is  one  addressed  to  the  discretion  of  the  trial 

"  See  gencraUy: 

Coli/oriiui.-  People  t.  Woods,  69 
Cal.  ISl,  3  Pac.  466;  People  t. 
0'Ne»l,  67  Cal.  378,  7  Pac.  7»0;  Peo- 
ple *,  8utton,  73  Cal.  2*3,  15  Pac. 
S6;  People  v.  Howard,  74  Cal.  547, 
IB  Pac.  394;  Byroe  t.  Beed,  TS  Cal. 
877,  17  Pac.  201;  People  t.  Leong 
Yddc  Gun,  77  Cal.  636,  20  Pae.  27; 
Miller  T.  Luco,  80  Cal.  257,  22  Pao. 
195;  Spottisnood  t.  Wair,  SO  Cal. 
448,  22  Par.  289;  Von  Olahn  v.  Bren- 
BU,  81  Cal.  261.  22  Pac.  596;  Mad- 
den t.  Oceideatal  Co.,  86  Cal.  445, 
2S  Pac.  S;  WUliamton  t.  Tobej,  S6 
CaL  497,  25  Pac  65 ;  Childs  t.  Lan- 
terman,  95  Cal.  369,  30  Pac.  553; 
OTlonrke  t.  Vennekohl,  104  Cal.  254, 
37  Pac.  930;  Kublm&u  v.  Burns,  117 
Cal.  469,  49  Pac.  585;  Shafer  v. 
Willis,  124  Cal.  36,  56  Pac.  635;  Peo- 
ple T.  Woodrnff,  126  Cal.  17,  58  Pae. 
asi;  Obeitander  v.  Fixen,  129  Cal. 
690,  62  Pac.  254;  People  t.  Gomaleu, 
143  Cal.  605,  77  Pao.  448;  People 
T.  Sing  Tow,  145  Cal.  1,  78  Pae.  235; 
Maior  y.  Springer,  145  Cal.  18,  78 
Pie.  474;  Estate  of  Walker,  148  Cal. 
162,  82  Pac.  770;  People  v.  Feld,  149 
Csl.  464,  86  Pac.  1100. 

Coloraclo:  Smith  t.  People,  1  Cok. 
121;  Piela  y.  People,  6  Colo.  343; 
Maekej  y.  Macke?,  16  Colo.  134,  26 
Pat.  554;  Nesbit  ».  People,  19  Colo. 
4*1,  36  Pac.  221, 


Idaho:  Flannagan  v.  Newberg,  1 
Idaho,   78. 

Montana:  Oftrfleld  etc.  Co.  y.  Ham- 
mer, 6  Mont.  53,  S  Pae.  153;  Fran- 
ciaco  y.  Benepe,  6  MoDt.  243,  11  Pac. 
637;  Territory  y.  BrTSon,  9  Mont.  32, 
22  Pac.  147;  Butte  &  Boston  Co.  v. 
aioan,  16  Mont.  97,  40  Pae.  217;  Ley- 
son  T.  Davis,  17  Mont.  220,  42  Pac. 
775,  31  L.  B.  A.  429;  In  re  Colbert's 
Estate,  31  Moat.  461,  107  Am.  St. 
Kep.  439,  78  Pac.  971,  80  Pae.  248, 
3  Aon.  Cas.  952. 

Nevada:  Qray  y.  Harrison,  1  Nev. 
502. 

Nev>  Mexico:  Ruhe  t.  Abren,  1  N. 
M.  247;  United  States  y.  Biena,  g  N. 
M.  99,  42  Pae.  70;  United  States  y. 
Bio  Grande  etc.  Co.,  10  N.  M.  617, 
66  Pac.  276. 

Oklahoma:  Hvster  v.  Wynn,  8  Okl. 
669,  58  Pac.  736. 

Oregon:  State  t.  Mims,  36  Or. 
315,  61  Pae.  888. 

South  Dakota:  In  re  McClellan's 
Estate,  20  8.  D.  498,  107  N.  W.  681; 
Palmer  y,  Schuri,  22  S.  D.  283,  117 
N.  W.  150. 

Utah:  Tieman  y.  Trewick,  2  Utah, 
393;  Turner  y.  StevenB,  S  Utah,  75, 
30  Pae,  24;  Baumgarten  y.  Hoffman, 
9  Utah,  338,  34  Pac.  294;  Rydalch 
y.  Anderson  (Utah),  107  Pac.  25. 

Wathinglon:  Leschi  y.  Territory, 
1  Wash.   Ter.   13;   Tolmie  y.  Dean, 
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court,^  and  the  exercise  of  that  discretion  will  not  be  disturbed 
except  in  case  of  a  manifest  abuse.*^ 

The  same  rule  prevails  in  applications  for  new  trial  on  the 
ground  of  surprised 

In  order  to  enable  the  court  to  determine  the  probable  effect 
of  the  newly  discovered  evidence,  it  must  be  set  out  in  the  affi- 
davits.^* It  is  hardly  necessary  to  say  that  the  e.vidence  must  be 
competent.^ 

There  must  be  a  reasonable  certainty  that  the  alleged  newly  dis- 
covered evidence  will  be  produced  on  the  new  trial.*  It  has  been 
held,  therefore,  that  an  affidavit  that  a  witness  swore  falsely  on 
the  former  trial,  made  by  himself,  is  not  ground  for  a  new  trial 
unless  it  appears  reasonably  certain  that  he  will  swear  differently 
on  a  second  trial.^® 


§  92.  Seasonable  Diligence  most  have  been  Used  in  Prepar- 
iv^  for  the  Trial. — As  already  stated,  the  provision  of  the  statute 
has  been  since  1851  as  follows:  "Newly  discovered  evidence, 
material  for  the  party  making  the  application,  which  he  could  not 
with  reasonable  diligence  have  discovered  and  produced  at  the 
trial,"  The  exercise  of  reasonable  diligence,  therefore,  is  an  ex- 
press requirement  of  the  statute.  It  has  always  been  insisted  on 
in  the  decisions.^ 

The  diligence  here  referred  to  is  a  relative  term,  and  cannot  be 
readily  defined.    It  has  been  said  to  depend  upon  the  circmn- 


1  Wash.  Ter.  46;  MeKilver  ▼.  Man- 
chester, 1  Wash.  Ter.  255;  State  v. 
Nordstrom,  7  Wash.  506,  35  Pac.  382; 
Lafond  v.  Smith,  8  Wash.  26,  35 
Pac.  404;  Binns  v.  Emerj,  45  Wash. 
215,  88  Pac.  133;  Strunz  ▼.  Hood, 
44  Wash.  09,  87  Pae.  45;  In  re 
Wells  (Wash.),  Ill  Pac.  778. 

•c  See  People  ▼.  Sing  Yow,  145 
Cal.  1,  78  Pac.  235;  Oberlander  v. 
Fixen,  129  Cal.  690,  62  Pac.  254; 
People  V.  Buckley,  143  Cal.  375,  77 
Pac.  169;  and  also  People  v.  Demas- 
ters,  109  Cal.  607,  42  Pac.  236;  Peo- 
ple V.  Feld,  149  Cal.  464,  86  Pac. 
1100;  People  v.  Davis,  1  Cal.  App. 
8,  81  Pac.  716,  88  Pac.  1101. 

od  See  People  ▼.  Sing  Yow,  145  Cal. 
1,  78  Pac.  235;  People  v.  Feld,  149 
Cal.  464,  86  Pac.  1100. 

7  See  section  89,  ante. 

7«  Leschi  v.  Territory,  1  Wash.  Ter. 
IE;  Tolmie  ▼.  Dean,  1  Wash.  Ter.  46; 


MeKilver  ▼.  Manchester,  1  Wash.  Ter. 
255 

•  People  V.  VoU,  43  OaL  166.  Eti- 
dence  of  self-serving  declaratioiis 
made  by  a  person  in  his  lifetime  in 
an  action  upon  a  claim  against  his 
estate  wiU  not  be  accepted  as  sufficient 
to  warrant  the  granting  of  t  ww 
tr^l:  Braithwaite  v.  Aiken,  2  N.  D. 
57,  49  N.  W.  419. 

•  Piela  v.  People,  6  Colo.  343;  As- 
drist  V.  Union  Pacific  By.  Co.,  30  JW. 
349  (also  Colorado  case). 

10  Lieyson  v.  Davis,  17  Mont.  220, 
42  Pac.  775,  31  L.  R.  A.  429. 

1  Rogers  v.  Huie,  1  CaL  429,  54 
Am.  Dec.  300 ;  Brooks  v.  Lyon,  3  Cal. 
113;  Bartlett  v.  Hogden,  3  Cal.  55; 
Jacks  V.  Cooke,  6  Cal.  164;  Wcioer 
V.  Lowery,  11  Cal.  104,  4  Morr.  Min. 
"Rep.  543;  Baker  v.  Joseph,  16  Gal. 
173;  Klockenbaum  v.  Pierson,  22  CaL 
163;  Levitsky  v.  Johnaon,  35  CtL  41; 
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Btancea  of  each  particalar  case.  What  would  amount  to  diligence, 
or  due  diligence,  in  one  case,  mig^t  fall  short,  perhaps  far  short, 
in  another.  The  determination  of  this,  as  well  as  every  other 
question  relative  to  this  ground  for  new  trial,  is  addressed  to  the 
discretion  of  the  trial  court,  whose  duty  it  is  to  take  into  consid- 
eration the  particular  circumstances  of  each  case,  with  all  its 
distinct  and  varying  phases  and  bearings,  for  the  purpose  of  ascer- 
taining what  is  and  what  is  not  diligence  within  the  contemplation 
of  the  statute;  and  its  conclusion  upon  the  point  is  so  pecu- 
liarly and  exclusively  an  exercise  of  discretion,  that  the  appellate 
court  will  never  be  justified  in  interfering  therewith  unless  the 
record  discloses  a  clear  abuse  of  discretion." 
As  was  said  in  the  early  case  of  Josea  v.  Sii^leton :  * 
"Diligence,  or  want  of  it,  in  a  particular  case,  depends  in  so 
great  a  degree  upon  the  various  circumstances  surrounding  the 
parties,  and  the  conduct  of  the  cause,  which  are  peeuliariy  within 
the  knowledge  of  the  trial  court,  that  its  determination  made  in 
view  of  them  will  rarely  be  interfered  with." 

So  in  Heintz  v.  Cooper,**  Van  Fleet,  J.,  delivering  the  opinion, 
the  supreme  court  said : 

Arnold  T.  SkaggB,  35  Cal.  684; 
Sloakes  t.  Uontoe,  36  Cal.  3S3,  2 
Morr.  Min.  Bep.  246;  Cue  t.  Cod- 
ding, 38  Cftl.  IBl;  Jones  r.  JonM,  3S 
Cal.  584;  BuMell  t.  Demuaon,  45  Cat. 
337;  People  v.  Ah  Ton,  53  Cal.  741; 
Estate  of  CarteT7,  56  Cal.  470;  People 
T.  Cnmmingi,  57  Cat.  88;  Koes  f. 
Sedgwick,  69  Cal.  247,  10  Pac.  400; 
People  V.  Sutton,  T3  Cal.  243,  15  Pac. 
86;  People  t.  Ching  Hing  Chang, 
74  Cal.  38B,  16  Pac.  201;  People  v. 
HoKard,  74  Cal.  547,  16  Pac.  3»4; 
People  T.  Leong  Yune  Gun,  77  Cal. 
636,  20  Pae.  27 ;  Von  Glahn  t.  Bren. 
nan,  81  Cal.  261,  22  Pae.  5M;  People 
T.  Freeman,  92  Cal.  359,  28  Pae.  861 ; 
Kenezleber  t.  Wahl,  92  Cal.  202, 28  Pae^ 
225;  People  v.  Cesena,  90  Cal.  381,  27 
Pae.  300;  Hairalson  t.  Barrett,  99 
Cal.  607,  34  Pac.  342;  O'RoDTlce  v. 
Veonekohl,  104  Cat.  254,  37  Pac.  930; 
OahiB  T.  Palmer,  113  Cal.  46,  46 
Pae.  172;  People  t.  Brittan,  118  Cal. 
409,  60  Pae.  664;  People  v.  Luchetti, 
119  Cal.  508,  51  Pac.  707;  Butler  v. 
Esttella  Raiain  Co.,  124  Cal.  239,  56 
Pae.  1040;   Tibbet  v.  Sue,  125  Cat. 
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544,  58  Pac.  160;  People  t.  Soap,  127 
Cal.  408,  59  Pac.  771;  People  v. 
BuBhing,  130  Cal.  449,  80  Am.  St. 
Eep.  141,  92  Pac.  742;  People  *.  War- 
ren,  130  Cal.  883,  63  Pac.  86;  Lee- 
Kinsej  Co.  v.  Jenki,  13  Colo.  App. 
265,  57  Pac.  1»1;  People  t.  Lewis,  61 
Cal.  367 :  People  v.  Urquidaa,  96  Cal. 
239,  31  Pac.  52.  And  see  easeacited 
in  note  3e,  below. 

1*  The  ezeicise  of  discretion  here 
referred  to  is  not  to  be  confounded 
with  tbat  referred  to  in 
ment  of  this  chapter  in  i 
with  applioatione  for  a  new  trial  on 
this  ground.  The  dtacretion  here  is 
merely  ae  to  the  single  point  of  "rea- 
sonable diligence."  See  note  10b,  be- 
low. 

«  45  Cal.  92. 

>•  104  Cal.  688,  38  Pae.  SIL  And 
■ee  to  same  efTect,  Eeneileber  v.  WabI, 
92  Cal.  202,  2B  Pac.  225 ;  Obcrlamler 
y.  riieu  k  Co.,  129  Cal.  690,  62  Pac. 
254;  Blewett  v.  Miller,  131  Cal.  149, 
63  Pac.  157;  HauBmann  v.  Railway 
Co.,  139  CaL  174,  72  Pac  &05. 
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^'Diligence*  is  a  relative  term  incapable  of  exact  definition. 
What  would  amount  to  due  diligence  under  one  state  of  facts  would 
fall  absolutely  short  of  it  under  another  and  different  state  of 
facts.  It  depends,  therefore,  so  essentially  upon  the  particular 
circumstances  of  each  case,  ....  as  they  have  appeared  to  the 
lower  court  at  the  trial  and  throughout  the  conduct  of  the  cause, 
in  determining  whether  diligence  has  been  used  in  any  particular 
instance,  that  this  court  should  hesitate  to  disturb  a  ruling  upon 
this  ground  where  it  has  any  substance  whatever  upon  which  to 
rest.  The  presumption  is  that  the  discretion  has  been  properly 
exercised,  and  that  presumption  must  be  overcome  by  a  dear  want 
of  facts  before  the  order  will  be  disturbed." 

Nevertheless,  the  requirement  that  diligence  affirmatively  ap- 
pear has  always  been  regarded  as  vital  to  the  showing  which  must 
be  made  if  a  party  wishes  to  avail  himself  of  this  as  a  ground  for 
a  new  trial.*  In  Baker  v.  Joseph,*^  Baldwin,  J.,  delivering  the 
opinion,  said: 

''The  circumstance  that  testimony  has  just  been  discovered, 
when  it  is  too  late  to  introduce  it,  is  so  suspicious  that  oonrtB  re- 
quire the  very  strictest  showing  to  be  made  of  diligence,  and  all 
other  facts  necessary  to  give  effect  to  the  daim.  Especially  is  the 
rule  held  in  its  strictness  when  the  testimony  is  to  impeach  a  wit- 
ness on  the  trial,  or  is  merely  cumulative."  And,  quoting  from 
a  well-known  text-book  on  New  Trials,'*^  *'The  party  applying  on 
the  ground  of  newly  discovered  evidence  must  make  his  diligence 
apparent ;  for  if  it  is  even  doubtful  that  he  knew  of  the  evidence, 
he  will  not  succeed  in  his  application." 

So  in  People  v.  Sutton,*°  and  in  People  v.  Howard,**  in  almost 
identical  language  the  court  held  that  there  must  be  a  clear,  un- 
equivocal showing  that  the  evidence  alleged  to  be  newly  discov- 
ered could  not,  with  reasonable  diligence,  have  been  discovered  and 
produced  at  the  trial,  and  that  if  there  is  a  failure  in  this  respect 
the  motion  must  be  denied.    So  in  other  cases.** 


s  See  note  10,  below. 

»•  16  Cal.  173. 

sb  Qraham  &  Waterman  on  New 
Triale,  vol.  1,  p.  473. 

««  73  Cal.  243,  15  Pac.  86. 

M  74  Cal.  547,  16  Pac.  394. 

*•  California:  People  v.  Leong 
Yune  Gun,  77  Cal.  636,  20  Pac.  27; 
People  v.  Freeman,  92  Cal.  359,  28 
Pae.  261;   Harralson  t.  Barrett,  99 


Cal.  607,  34  Pac.  342;  CRourke  ▼. 
Vennekohl,  104  Cal.  254,  37  P«ie.  930; 
People  V.  Demasters,  109  Cal.  607,  42 
Pac.  236 ;  Tibbet  ▼.  Sue,  125  Cd.  544, 
58  Pac.  160;  People  v.  Buahiiig,  130 
Cal.  449,  80  Am.  St.  Rep.  141,  62 
Pac.  742;  People  v.  Warren,  130  Cil. 
683,  68  Pac.  86. 

Colorado:     Walling   t.    Warrei,  2 
Oolo.  434;  Martin  ▼.  Hazsard  ate.  Co., 
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The  reports  funiish  many  instances  of  want  of  diligence.  Thos 
where  the  party  made  no  attempt  to  subpoena  witnesaea  until  the 
morning  of  the  trial,  it  was  held  that  he  had  not  exercised  refison- 
able  diligence.*  So  it  was  held  that  it  was  negligence  not  to  have 
discovered  a  deed  which  had  been  on  record  for  a  year  before  the 
trial.*  So  where  a  witness  was  produced  at  the  trial,  it  was  held 
to  have  been  negligence  in  the  party  not  to  have  examined  him 
folly.*  So  where  a  witness  was  sommoned  and  not  examined  at 
all,  the  snpreme  court  said: 

"It  would  be  an  exceptional  case  that  the  character  of  show- 
ing here  disclosed  should  be  deemed  sufficient  to  demand  a  new 

.  Alley  (8.  D.), 


2  Colo.    59«;    Nesbit   t.    People,     19 

Colo.   441,    36   Pae.    221;    Liggett   t. 

Pebple,  26  Colo.  364,  S8  Pae.   144; 

P&dGe  Mutual  Life  Ins.  Co.   t.  Vbb 

Fleet,  47   Colo.   401,   107   Pbe.   1087; 

Bsrton   t.    LawB,   4   Colo.   App.    212, 

35  Pfte.   284;    Outcault   t.   Jobostoa, 

I  Colo.  App.  518,  49  Pae.  1058. 
Idalto:  State  t.  Davis,  0  Idaho,  159, 

53    Pae.    678;    Eimllin   t.   Jodss,     7 

Idaho,  466,  63  Pae.  63S;  Heckman  t. 

£>pe7,  12   Idaho,  755,  8S  Pae.  80. 
Montana:    Caruther*  v.  Pemberton, 

1  Mont.  Ill,  4  Morr.  Min.  Bop.  022; 

HoiBC  T.  Swan,  2  Mont.  306;  QuiKlej- 

T.  Birdseye,    11    Mont.   439,   28    Pae. 

741;  Id  re  Colberfa  Estate,  31  Mont. 

461,  107   Am.   8t,   Kep.   439,   78   Pae. 

971,  80  Pae.   248,  3   Ann.   Caa.   952; 

Spencer  t.  Spencer,  31  Mont.  640,  79 

Pae.   320;    Martin  t.   Concadden,   34 

Uont.  308,  86  Pae.  33. 
Ntvada:     Howaid    v.    Winten,    8 

Nev.  G39. 
Ifev    Mexico:    Babe   t.    Abien,    1 

if.   U.   247;    AnnstroDg  t.   ArtagOD, 

li  N.  M.  19,  79  Pae.  291. 
Oklahoma:   Flersbeim  v.  Gillespie, 

U  Oil.  143,  77  Pae.  183. 
Or«;»n.-  State  t.  Masera,  36  Ot.  33, 

S8  Pae.   892;    Btem   t.  Tolz,  52   Or. 

597,  9S  Pae.  148. 

Sovtk  Dal:ola:    GaineB  t.  White,  2 
B.  D.   410,   50   N.   W.   901;    Dermon 

T.  MuUen,  6  8.  D.  554,  62  N.  W.  380; 
Ofhsenreiter  v.  Baglej,  11  S.  D.  91, 
75  N.  W.  822 ;  Wilson  t.  SeamaD,  15 
8.  D.  103,  87  N.  W.  577 ;  Waite  v. 
Fiah,  17  8.  D,  215,  95  Pae.  928;  In 
re  Ui^aellan'a  Estate,  20  8.  D.  498, 
107  N.  W.  681 ;  Grigsby  v.  Wolven, 
JO  8.  D.  623,  108  N.  W.  250 ;  Ernster 
<.  Chiistensen,  24  S.  D.  103,  123  N. 


W.  711;  Simonaon  i 
128  N.  W.  319. 

VtaJi:  Snell  v.  Cialer,  1  Utab,  298; 
Tieraan  t.  Trewiek,  2  Utah,  393; 
United  Ststea  v.  Eldridge,  5  Utah, 
161,  13  Pae.  873 ;  People  t.  PoacoiA, 
5  Utah,  237,  11  Pae.  332. 

Waihington :  Booth  v.  Columbia 
Bte.  Co.,  6  Waab.  531,  33  Pae.  1075 ; 
Wilaon  t.  Waldron,  12  Waab.  149,  40 
Pae.  740;  State  v.  Power,  24  Waih. 
34,  63  Pae.  1112;  Seeder  t.  Tradeis' 
Bank,  28  Waab.  139,  OS  Pae.  461; 
Sute  T.  Vance,  2B  Wash.  435,  70 
Pae.  34;  Bullock  t.  Whita  Star  etc. 
Co.,  30  Waah.  448,  70  Pae.  1106;  Jor- 
dan V.  Seattle,  30  Waah.  298,  70  Pae. 
743;  CoUina  i.  Bacon,  3S  Wash.  80, 
80  Pae.  268'  Dnmontier  v.  Stetaon 
ete.  Co.,  39  Wash.  264,  81  Pae.  693; 
Goodrich  t.  Kimble,  49  Waeb.  516, 
95  Pae.  1084;  Eennaj  t.  Hoffman, 
El  Wash.  lOS^  Pae.  98;  SehoeniDg 
T.  TouDg,  55  Waab.  90,  104  Pae.  132; 
Kineaid  t.  Walla  Walla  etc.  Co.,  57 
Waah.  334,  135  Am.  St.  Rep.  982,  106 
Pae.  S18. 

Wyoming:  Tucker  t.  Wroming  Coal 
Co.  (Wyo.),  104  Pae.  S29;  George  v. 
Emery   (Wyo.),  107  Pae,  1. 

*  RogeiB  T.  Huie,  1  Cal.  420,  54 
Am.  Dee.  300. 

«  Weimer  t.  Lowery,  11  Cal.  104, 
4  Moir.  Min.  Be  p.  543. 

»  Arnold  v.  Skagga,  35  Cal.  684; 
and  aee  People  v.  Miller,  33  Cal.  99; 
Moran  v.  Abbey,  63  Cal.  58;  Smith 
T.  Smith,  119  Cal.  1S3,  48  Pae.  730, 
51  Pae.  183. 

Where  the  alleged  aewly  discOTered 
evidence  <raa  so  eloaely  related  to 
what  the  witneaa  had  testified  to  at 
the    trial    that  it  might  have  beea 
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trial.  "••  So  where  a  party  is  brought,  by  evvience  at  the  trial, 
to  recollect  that  a  person  not  subpoenaed  was  present  at  a  conver- 
sation, he  should  take  steps  to  secure  the  attendance  of  such  per- 
son, and  apply  for  a  continuance,  if  necessary  for  that  purpose.' 
So  where  a  party  did  not  come  prepared  with  sufficient  proof  as 
to  a  material  fact,  simply  because  he  had  never  heard  it  doubted  or 
disputed,  and  the  alleged  fact  was  disproved  by  his  opponent,  the 
court  said :  ''This  is  not  the  sort  of  diligence  required  from  suitors. 
It  will  not  do  for  them  simply  to  satisfy  themselves  as  to  an  im- 
portant .  fact  in  the  case,  and  to  assume  it  as  a  conceded  fact, 
because  they  never  heard  it  disputed.  A  party  must  be  prepared 
to  prove  the  material  facts  of  his  case,  unless  they  are  admitted 
in  the  pleadings,  or  by  express  stipulation.  If  such  excuses  as 
these,  for  a  failure  to  produce  at  the  trial  proofs  which  were  within 
the  power  of  the  party,  be  tolerated,  there  would  be  no  reasonable 
limit  to  applications  for  new  trials  on  similar  grounds.  We  think 
no  sufficient  diligence  was  shown,  and  that  the  motion  was  prop- 
erly denied  for  this  reason."  • 


brought  out  on  cross-examination,  it 
is  not  available  as  ground  for  new 
trial.    People  v.  Phelan,  123  Cal.  551, 

56  Pac.  424,  And  see  cases  cited  in 
note  9,  below. 

In  Kenway  y.  Hoffman,  51  Wash. 
105,  98  Pac.  98,  it  was  held  that 
where  affiants  were  witnesses  at  the 
trial  and  the  new  matter  was  entirelj 
open  for  investigation  then,  diligence 
was  wanting,  and  the  evidence  can- 
not be  said  to  be  newly  discovered. 
In  Gregg  v.  Kommers,  22  Mont.  511, 

57  Pac.  92,  it  was  held  that  a  new 
trial  would  not  be  granted  for  failure 
of  a  witness  through  forgetfulness  to 
tell  all  he  knew  when  on  the  stand 
at  the  former  trial. 

It  has  been  held  not  to  be  an  abuse 
of  discretion  to  deny  the  motion 
where  the  alleged  newly  discovered 
evidence  was  known  to  one  of  the  par- 
ty's attorneys,  although  such  attorney 
was  not  able,  because  of  illness,  to 
attend  the  trial.  Chapin  v.  Bokee,  4 
Wash.  1,  29  Pac.  936. 

6a  People  V.  Griner,  124  Cal.  19,  56 
Pac.  625. 

7  Klockenbaum  y.  Pierson,  22  Cal. 
163. 

8  Stoakes  v.  Monroe,  36  Cal.  383, 
2  Morr.  Min.  Bep.  246.    In  Schoening 


▼.   Young,   55   Wash.    90,   104    Pne. 
132,  it  was  said  that  the  mere  fail- 
ure to  anticipate  the  turn  the  action 
would  take,  or  the  necessity  for  cer- 
tain   evidence    alleged   to   be  newly 
discovered,  and  the  failure  to  prodoee 
it  for  that  reason  was  not  sufficient 
ground  for  a  new  triaL     In  Tieman 
V.  Trewick,  2  Utah,  393,  it  was  said 
that  where  it  appears    that   if  the 
party  had  done  before  the  trial  and 
as  necessary  preparation  for  it  what 
was    afterward    done  to  obtain   the 
newly  discovered  evidence,  such  newly 
discovered  evidence  would  have  heen 
discovered  and  presented  at  the  trial, 
want   of    diligence    appears.    In  th« 
Oregon    cases    the    general  role  haa 
been  stated  to  be  that  the  existence 
of  the  evidence  must  not  have  been 
known  to  the  party  at  the  time  of  the 
trial;     and    that    the    eircumstaneee 
should  not  leave  an  inference  that  rea- 
sonable diligence  would  have  discov- 
ered   it.     Cutler   v.    8.    8.   Coliunhia, 
1  Or.  101 ;  Lander  v.  MUes,  3  Or.  40. 
Where  there  was  no  showing  that  the 
alleged  newly  discovered  evidence  wis 
not  known  to  the  defendant  prior  to 
and  during  the  trial,  a  new  ^^^^t 
properly  denied.     State  v.  Mag^™»  '^ 
Or.  38,  58  the  892.    If  the  ^^ 


437 


NBWLT  DIBOOTEBKD  EVIDENCE. 


So  where  the  plaintiff  expected  to  ^ve  his  individual  testimony 
u  to  the  material  facta,  in  eapport  of  his  claim  a^inat  the  estate 
of  his  debtor,  and  was  not  informed  by  hia  attorney  that  under 
the  proTJaions  of  section  1880,  Code  of  Civil  Procedure,  rach  pro- 
posed testimony  would  be  rejected,  and  did  not  therefore  make 
provision  for  the  introduction  of  other  evidence  in  place  thereof, 
the  showing  was  held  by  the  supreme  court  to  have  been  inadequate 
to  entitle  him  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence.** 

So  where  the  question  was  as  to  the  notice  given  to  the  indorser 
of  a  promissory  note,  and  the  written  protest  of  the  notary  was 
insufficient,  and  the  notary,  when  placed  on  the  stand,  could  not 
recollect  any  facta  other  than  what  were  stated  in  the  protest,  and 
judgment  went  for  the  defendant  for  want  of  proof  of  notice,  and 
after  the  decision  the  notary,  on  looking  into  the  city  directory, 
found  that  the  statement  of  the  business  and  place  of  business 
of  the  defendant  recalled  to  his  mind  all  the  facts  necessary,  and 
upon  his  affidavit  a  new  trial  was  granted,  the  supreme  court  re- 
versed the  order,  saying:  "The  affidavit  discloses  a  mere  want  of 
recollection.  The  city  directory  was  open  to  the  witness  as  well 
before  as  after  the  trial,  and  an  examination  of  it  before  the 
trial  would  have  disclosed  the  business  of  Sweeney  as  well  as  an 
examination  of  it  afterward.  Dne  attention  in  due  season  would 
have  afforded  the  witness  the  data  which  he  deposes  refreshed  his 
memory,  and  that  being  so,  its  subsequent  discovery  is  not  sufficient 
ground  for  new  trial. ' " 

Generally  speaking,  want  of  diligence  is  manifest  where  the 
evidence  was  known  before  or  at  the  time  of  the  trial.**  And  the 
name  may  be  said  where  a  party  goes  to  trial  without  asking  for 
a  continuance  to  enable  him  to  procure  the  attendance  of  a  wit- 


discovered  endenee  ia  so  opinion  of 
■  ph^ieisD  as  to  the  partj's  mental 
cnnditLOQ,  the  motian  ig  insufficient 
uolegs  it  be  ahoiTD  that  proper  ef- 
forta  were  made  to  obtain  inch  opin- 
ion before  the  trial.  Nesbit  y.  Peo- 
ple, IB  Colo.  Ml,  36  Pae.  221.  And 
ie«  Deindorfer  v.  Baebmor,  12  S. 
D.  285,  81  N.  W.  297;  Lunschen  v. 
Ullom  (S.  D.),  127  N.  W.  463. 

••  BagnaU  v.  Boaeh,  78  Cat.  106,  JS 
Pm.  137. 

*  Headjr  *.  Deamond,  62  Cal.  260; 


and  lee  to  the  lame  effect,  Moran  t. 
Abbey,  63  Cal.  SQ.  In  the  former 
case  the  aflBdavit  dJBclosed  "a  mere 
want  at  recollection";  in  the  latter, 
"absolute   forget  fulness." 

See  notes  6  and  6a,  tupra. 

M  Sonoma  v.  Stofen,  126  Csl.  32, 
57  Pac.  681;  People  v.  Lyie  (Cal.), 
4  Pac.  977;  Smith  v.  Smith,  119  Cal 
183,  48  Pac.  730,  51  Pae.  1S3;  In 
re  Walker's  Estate,  148  CaL  162,  U 
Pac.  770. 
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ness  whose  testimony  is  needed  to  establish  a  material  fact  at  issne, 
but  whose  whereabouts  are  unknown.*^ 

It  is  incumbent  upon  the  movant  to  show  that  he  has  not  been 
^ilty  of  laches,*^  but  that  he  has  been  vigilant,*^  and  that  failare 
to  produce  the  evidence  at  the  trial  cannot  be  imputed  to  lack  of 
diligence  on  his  part.  Strict  proof  of  diligence  is  required,  such 
diligence  as  must  be  deemed  to  exclude  negligence.**  ''It  is  the 
duty  of  litigants  to  be  active  and  vigilant  in  procuring  the  testi- 
mony upon  which  they  rely  to  maintain  their  cause.  Trials  are  not 
to  be  encouraged  as  experiments.  A  party  is  not  allowed  to  pre- 
sent his  facts  by  piecemeal,  to  take  a  part  of  the  facts  first,  and 
then,  if  he  fails,  apply  for  a  hew  trial,  and  seek  to  strengthen  his 
case  by  a  statement  of  other  facts  which  were  reasonably  within 
his  power  to  present  at  the  first  trial.  He  must  make  diligent 
search  and  inquiry  in  advance  of  the  trial,  and  be  able  to  show  to 
the  satisfaction  of  the  court  that  he  used  reasonable  diligence. ''^ 
Where  it  is  doubtful  whether  the  evidence  was  known  or  not,  or 
that  the  moving  party  might  have  known  it  but  for  his  negligence, 
the  motion  will  be  denied.*' 

Where  the  affidavit  of  the  moving  party  averred  that  he  had 
learned  since  the  former  trial  that  the  proposed  new  witness  would 
testify  to  certain  facts,  and  later  on  the  affidavit  also  states  that 
he  had  tried  to  ascertain  the  same  witness'  whereabouts  before 
the  trial,  there  is  such  a  contradiction  that  detracts  from  the  show- 
ing so  as  to  render  it  insufficient.    The  court  said:  ''He  certainly 

must  have  had  reason  to  believe  that  P could  furnish  him 

with  some  evidence  if  he  inquired  for  him  before  the  triaL"*^  So 
the  case  of  Clifford  v.  Denver  etc.  Co.*^  affords  a  fair  illustration 
of  a  defective  showing,  because  of  the  negligence  of  the  moving 


9h  Scanlan  v.  San  Francisco  etc. 
Co.,  128  Cal.  586,  61  Pac.  271. 
And  see  People  v.  Luchetti,  119 
Cal.  501,  51  Pac.  707.  Also  Smith 
V.  Shook,  30  Mont.  30,  75  Pac.  513; 
Lander  v.  Miles,  3  Or.  40;  In  re 
McClellan's  Estate,  20  S.  D.  498,  107 
N.  W.  681;  S.  C,  21  S.  D.  209,  111 
N.  W.  540;  DumoDtier  v.  Stetson  etc. 
Co.,  39  Wash.  264,  81  Pac.  693. 

•«  Snyder  v.  Rinehart,  20  Colo.  448, 
39  Pac.  408;  Lander  v.  Miles,  3  Or. 
40. 

»*  Crater  v.  McCormick,  4  Colo. 
196;  In  re  Mcaellan'B  Estate,  20  S. 


D,  498,  107  N.  W.  681 ;  Grigsby  t. 
Wolven,  20  S.  D.  623,  108  N.  W.  250. 

»•  Howard  t.  Winters,  3  Nev.  539. 
The  failure  to  procure  the  erideoee 
at  the  former  trial  must  be  unmixed 
with  any  fault  of  the  movant.  Free- 
man V.  Wood,  14  N.  D.  95,  103  N.  W. 
392. 

M  Pinschower  v.  Hanks,  18  Ner.  99, 
1  Pac.  454. 

OS  Martin  ▼.  Haszard  etc.  Co.,  2 
Colo.  596;  Chapin  v.  Goodell,  2  Colo. 
608. 

9h  Holland  v.  Huston,  20  Mont  84, 
49  Pac.  390.    - 

tk  12  Colo.  125,  20  Pae.  333. 
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party.  So  in  Domontier  v.  Stetson  etc  Co.,*°  where  the  Affidavit 
showed  that  the  witness'  presence  at  the  time  of  the  accident  was 
known  to  the  movant  before  and  duripg  the  trial,  and  that  he  made 
no  effort  to  secure  his  presence,  it  was  held  not  an  abuse  of  discre- 
tion to  deny  the  motion. 

That  reasonable  diligence  was  exercised  must  affirmatively  ap- 
pear from  the  affidavits ;  "*  and  an  affirmative  showing  of  want  of 
diligence  will  be  required  to  overturn  on  appeal  an  order  granting 
a  new  trial  on  this  ground.'"*  The  reason  of  this  rule  is  said  to 
rest  in  the  peculiar  scope  of  the  discretion  of  the  trial  court  as  to 
the  question  of  whether  the  reasonable  diligence  required  by  the 
statute  was  or  was  not  exercised.  This  discretion  once  exercised, 
there  must  be  a  showing  of  diligence  or  a  showing  of  a  want  of 
diligence,  as  the  case  may  be,  made  upon  the  record,  to  warrant 
the  interference  of  the  appellate  court  with  an  order  denying,  or 
ooe  granting,  a  new  trial  on  this  ground.  The  presumption  in 
every  case  is  that  the  discretion  of  the  court  was  properly  exer- 
cised, and  there  must  be  an  affirmative  showing  to  counterbalance, 
or  to  overturn,  this  presumption,  whether  the  motion  be  granted 
or  denied."'' 

Counter-affidavits  may  be  admitted  to  show  want  of  diligence." 

Where  the  evidence  is  material  and  could  not  have  been  dis- 
covered by  the  exercise  of  reasonable  diligence,  it  is  abuse  of  dis- 
cretion to  refuse  a  new  trial.'* 

There  is  authority  for  8  more  liberal  application  of  the  rule  in 
criminal  cases  because  of  the  more  or  less  helpless  condition  of 
the  defendant  when  not  on  bail." 


•■  39  Waah.  2Q4,  SI  Pm.  693. 

"Jacks  7.  Cooke,  6  Cal.  164; 
Baker  t.  Joseph,  16  Cal.  173;  Arnold 
T.  Skaggs,  35  Cal.  684 ;  Case  v.  Cod- 
ding, 3S  Cal.  IBl ;  People  t.  Ah  Ton, 
53  Cal.  711 ;   and  cases  cited  in  note 


If  diligence  be  not  sbown,  an  order 
grsating  the  motion  will  be  held  an 
kbnae  of  discretion.  Mowry  r.  Kaabe, 
88  Cal.  606,  27  Pac.  157. 

Nen  trial  will  not  be  granted  nnl^sa 
excuse  for  not  producing  evidence  at 
trial  is  shown.  People  v.  Nelson,  S9 
Cal.  421,  24  Pac.  1006 ;  Hafan  v.  Dick, 
iiwon,  IB  8.  D.  373,  103  N.  W.  642. 
See  section  B3,  note  2. 

"«  See  Heinti  ly.  Cooper,  104  CaL 
6U,  3S  Pac.  511,  and  eaoea  cited  in 


note  3,  »MpTa;  also  see  cases  cited  in 
note  3e,  supra, 

>°b  See  cases  cited  and  referred  to 
in  notes  ID  and  10a,  and  particularlj 
Heintz  v.  Cooper,  104  Cal,  668,  38 
Pac.  511;  Blewett  t.  Millar,  131  Cal. 
149,   63   Pac.  157. 

11  People  V.  Cesena,  90  CaL  381, 
27  Pac.  300. 

"  Waite  V.  Pish,  17  8.  D.  215,  S5 
N.  W,  928 ;  In  re  McClcIlan's  Estate, 
20  8.  D.  498,  107  N.  W.  681;  KelloRg 
V.  JHon,  22  8.  D.  578,  133  Am.  St. 
Bep.  945,  119  N.  W.  545;  8tatB  v. 
Stowe,  3  Wflah.  206,  28  Pac.  337,  14 
L.  R.  A.  609;  State  v.  Townsend,  7 
Wash.  462,  33  Pac.  367;  State  t. 
Webb.  20  Wash.  500,  55  Pac.  93S. 

I*  State  T.  Stowe,  3  Wash.  206,  28 
Pae.  337,  14  L.  B.  A.  609. 
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§  93.  The  Facts  upon  Which  the  Motian  is  Based  must  be 
Shown  by  the  Best  Evidence  of  Which  the  Case  Admits.— The 
decisions  fully  establish  this  proposition.  In  Rogers  v.  Huie,^ 
Bennett,  J.,  delivering  the  opinion,  said:  *' There  is  another  defect 
in  the  papers  upon  which  the  motion  for  a  new  trial  was  made. 
The  affidavits  do  not  state  the  facts  which  the  defendant  expected 
to  be  able  to  prove  by  his  absent  witnesses.  In  all  cases  in  which 
a  new  trial  is  moved  for  on  the  ground  of  surprise,  or  on  the 
ground  of  newly  discovered  eviden<5e,  the  evidence  which  the  party 
moving  expects  to  be  produced  on  the  second  trial  should  be  fully 
and  distinctly  set  forth  in  the  affidavits  on  which  the  application 
is  based,  in  order  that  the  court  may  see  whether  the  testimony, 
if  given,  could  have  any  legal  effect  on  the  result  of  the  contro- 
versy. And  as  a  general  rule,  the  party  ought  not  to  rely  on 
his  own  single  and  unsupported  statement,  but  should,  if  possible 
by  the  exercise  of  due  diligence,  procure  the  affidavits  of  the  per- 
sons whose  testimony  he  deems  material,  so  that  the  court  may 
be  satisfied  as  to  what  facts  they  will  testify."  In  Jenny  Lind 
Co.  V.  Bower,*  the  defendant  Marshall  moved  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  and  based  his  motion 
upon  his  own  affidavit,  ''setting  forth  that  since  the  trial  of  the 
cause  one  Hoffman  had  informed  him  that  he  would  testify  to 
certain  facts,  which  facts  are  set  out  in  the  affidavit;  but  a£Sant 
being  ignorant  of  the  law  did  not  know  that  Hoffman's  affidavit 
as  to  what  he  would  testify  to  was  necessary,  until  it  was  too  late 
to  procure  the  same  in  time  for  the  hearing  of  the  motion."  hi 
relation  to  which  Field,  J.,  delivering  the  opinion,  said:  "The  affi- 
davit of  Marshall,  as  to  the  testimony  which  Hoffman  would  give, 
should  have  been  accompanied  by  Hoffman's  affidavit.  Hoffman's 
absence  at  his  residence  at  Forest  Hill,  and  the  consequent  inabil- 
ity of  Marshall  to  obtain  the  affidavit  in  time,  was  not  a  sufficient 
excuse  for  its  nonproduction.  If  necessary,  application  should 
have  been  made  to  the  court  for  additional  time  to  obtain  and  file 
it."  So  it  is  held  that  diligence  must  be  shown  by  the  affidavit  of 
the  party  himself;  the  affidavit  of  a  witness  is  not  enough.'  In 
Arnold  v.  Skaggs,*  Sanderson,  J.,  delivering  the  opinion,  said: 

1  1  Cal.  429,  54  Am.  Dec.  300.  People  y.  Freeman,  92  CaL  359,  28 

s  11  CaL  194,  5  Morr.  Min.  Rep.  Pac.  261. 

589.  4  35  Cal.  684.     As  to  criminal  eases, 

«  Baker  v.  Joseph,  16  Cal.  173;  and  see  People  v.  De  Lacey.  28  Cal.  589. 

see  People  y.  Ah  Ton,  53  Cal.  741;  See  note  5b,  section  93b,  below. 
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"The  affidavit  of  the  defendant  foils  to  show  that  he  was  not  cog;- 
nizant  of  the  alleged  insanity  of  Arnold  before  or  at  the  time  cf 
the  trial.  The  afEdavits  of  Frey  and  Thomas  bath  show,  it  is  true, 
that  they  informed  the  defendant  of  Arnold's  supposed  insanity 
after  the  trial,  and  that  they  verily  believe  that  he  (the  defendant) 
waa  ignorant  of  it  until  so  informed  by  them ;  but  their  belief  ia 
insnfBcient.  The  defendant  himself  should  have  spoken  upon  the 
question.  The  fact  that  he  is  silent  justifies  the  inference  that 
Prey  and  Thomas  are  mistaken  in  their  belief,  and  that  he  knew 
all  about  the  alleged  insanity  of  Arnold  at  or  before  the  trial.  In 
applications  of  this  kind,  as  well  as  in  other  legal  proceedings,  the 
best  evidence  within  reach  must  be  produced.  The  defendant 
must  have  known  whether  the  alleged  insanity  of  Arnold  was  firet 
made  known  to  him  after  the  trial,  and  his  sworn  statement  that 
it  was  would  be  much  more  satisfactory  than  the  mere  belief  of 

any  number  of  other  persons.     Baker  v.  Joseph,  16  Cal.  173 

What  has  been  said  about  the  defendant's  afBdavit,  so  far  as  it 
relates  to  the  witness  Covey,  is  also  true  of  it  generally.  It  wholly 
fails  to  show  any  diligence  on  the  part  of  the  defendant  in  seek- 
ing, before  the  trial,  the  evidence  which  he  claims  to  have  discov- 
ered after  the  trial.  But  were  it  otherwise,  the  showing  would  still 
be  insufScient  also  as  to  the  other  witnesses,  Earl  and  Knox,  for  it 
is  not  supported  by  their  affidavits.  In  asking  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  it  is  not  sufficient  for 
the  moving  party  to  state  in  his  affidavit  what,  as  he  has  learned, 
certain  persons  know  about  the  matter,  and  how,  as  he  believes, 
fhey  will  testify.  He  must  produce  the  affidavits  of  the  newly 
discovered  witnesses  as  to  what  they  know,  and  as  to  what  they 
will  testify.  The  affidavit  of  the  patty  himself  is  but  hearsay  tes- 
timony, and  cannot  be  received  unless  for  good  cause  shown ;  the 
affidavits  of  the  newly  discovered  witnesses  cannot  be  obtained 
in  time,  or  in  such  further  time  as  may  have  been  granted  for  that 
porpose."  So  where  the  new  evidence  consists  of  memoranda  by 
which  the  party  expects  to  refresh  the  memory  of  a  witness,  the 
memoranda  must  be  set  forth  in  the  affidavit.* 


5  93a.  Ooonter-ftffldavltB. — Upon  the  ground  that  the  court 
will  not  try  the  merits  of  a  ease  upon  a  preliminary  motion,  it  is 
well  settled  that  an  affidavit  of  merits  upon  such  a  motion  as  one 

•  Cate  T.  Codding,  38  CaL  191. 


§  93a  GBOUNDS  OP  THS  MOTION.  442 

to  set  aside  a  judgment  upon  default,  cannot  be  contradicted  by 
counter-affidavits.  A  motion  for  a  new  trial  is  somewhat  similar 
in  its  effect,  and  it  has  been  contended  with  considerable  show  of 
reason  that  the  newly  discovere<}  evidence  which  the  unsuccessful 
party  sets  out  as  a  ground  for  a  new  trial  should  not  be  attacked 
by  counter-affidavits;  that  such  party  should  be  permitted  to  pre- 
sent such  newly  discovered  evidence  to  another  jury,  whose  ex- 
clusive province  it  would  be  to  determine  as  to  the  credibility  of 
the  witnesses,  and  the  truth  of  the  facts  sought  to  be  established. 
This  argument  loses  sight  of  the  object  of  granting  a  new  trial 
on  this  ground,  and  the  reason  therefor,  which  is  based  upon  the 
theory  that  if  the  evidence  is  such  that  it  cannot  be  said  that  the 
unsuccessful  party  had  a  fair  and  impartial  trial  on  the  merits, 
a  new  trial  should  be  granted.  This  question  rests  in  the  discre- 
tion of  the  trial  court  alone,  and  it  is  essential  that  that  court 
should  be  permitted  to  determine  it  with  all  the  facts  before  it, 
not  the  least  important  of  which  is  naturally  the  weight  and  the 
credibility  of  the  newly  discovered  evidence  itself. 

For  this  reason  it  is  well  settled  in  this  and  many  other  states 
that  not  only  may  the  facts  of  diligence  and  materiality  be  in- 
quired into,  but  the  truth  of  the  evidence  itself,  or  the  truth  of  the 
facts  as  alleged,  as  well  as  the  weight  thereof  and  the  credibiUty 
of  the  witnesses,  may  be  contested  by  counter-affidavits. 

**To  hold  otherwise,"  said  Angellotti,  J.,  for  the  court,  in  People 
V,  Sing  Yow,*  **  would  be  to  make  it  necessary  for  the  trial  court, 
in  many  cases,  to  grant  a  new  trial  upon  the  ex  parte  affidavits  of 
perjured  witnesses,  where  it  is  easily  within  the  power  of  the  other 
side  to  demonstrate  that  the  new  witnesses  are  utterly  unworthy 
of  credit,  and  that  the  allegations  of  their  affidavits  are  entirely 
without  foundation,  and  can  be  overwhelmingly  overcome  by  the 
evidence  of  reputable  persons.  In  such  a  case  it  would  be  mani- 
fest that  the  interests  of  justice  did  not  demand  a  new  trial,  that 
no  substantial  right  of  the  defendant  had  been  impaired  by  his 
failure  to  produce  the  evidence  on  the  trial,  and  that  there  was 
no  reasonable  probability  of  a  different  result  by  reason  of  such 
newly  discovered  evidence."* 

1  145  Cal.   1,   78   Pac.   235.  25  Pac.  962;  People  t.  Mesa,  93  Ctl; 

2  See  Doyle  v.  Sturla,  38  Cal.  456;  580,  29  Pac.  116;  People  ▼.  P5ee»  ^' 
Merk  v.  Gelzhaeuser,  50  Cal.  631;  Cal.  459,  32  Pac.  531;  In  re  MeCM- 
Tbompson  ▼.  Thompson,  88  Cal.  110,  lan's  Estate,  21  S.  D.  209,  111  N.  W. 
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Counter-affidavits  may  be  filed  after  the  time  limited  by  the  code 
npon  a  showing  that  they  were  prepared  and  served,  but  filing 
was  inadvertently  omitted.' 


§  93b.  Miscellaneoiis— Affidavits. — ^The  motion  must  be  made 
upon  affidavits,^  and  it  is  never  error  or  abuse  of  discretion  to 
deny  a  motion  for  a  new  trial  on  this  ground,  when  there  is  noth- 
ing to  support  it  but  the  unverified  statement  of  counsel,  and  no 
afi&davit  as  to  the  character,  or  the  materiality  of  the  evidence,  or 
when  it  was  discovered,  or  why  it  could  not  have  been  produced 
at  the  trial,  or  any  showing  of  diligence.^    The  affidavits  must  set 


540;  Stete  v.  Webb,  20  Wash.  500, 
55  Pae.  935:  Kenwaj  ▼.  Hoffman,  51 
Wash.  105,  98  Pae.  98.  In  Shafer  v. 
Willis,  124  Cal.  36,  56  Pae.  635, 
Temple,  J.,  undertook  to  question  this 
doctrine,  but  his  views  did  not  receive 
the  assent  of  tlie  court,  and  in  the 
particular  case  a  determination  of  the 
point  was  not  required:  "If  a  show- 
ing is  made  which  satisfies  the  stat- 
ute, the  party  is  entitled  to  a  new 

trial The  court  cannot,  in  lieu 

of  such  new  trial,  determine  the  issue 
of  fact  on  affidavits  and  find  that, 
though  such  evidence,  material  under 
the  rigid  rules  especially  applied  to 
these  motions,  and  which,  if  true, 
would  probably  require  a  different 
judgment,  can  be  produced,  neverthe- 
less the  opposing  partj  can  refute  the 
new  testimonj  bj  other  evidence,  also 
new.  This  would  be  to  retry  the  is- 
sue on  affidavits,  and  to  deny  the  trial 
according  to  established  procedure, 
such  as  the  statutes  provide  the  mov- 
ing party  who  makes  such  a  case  shall 
have."  And  see  In  re  McClellan's  Es- 
tate, 21  S.  D.  209,  111  N.  W.  540, 
where  the  contrary  doctrine  was  up- 
held. 

»  Spottiswood  V.  Weir,  80  Cal.  448, 
22  Pae.  289. 

^  Section  658,  California  Code  of 
Civil  Procedure. 

2  People  V.  Eppinger,  114  Cal.  350, 
46  Pae.  97. 

An  affidavit  of  an  officer  of  a  cor- 
poration to  the  effect  that  the  newly 
discovered  evidence  was  discovered  on 
a  certain  day,  and  that  he  did  not 
know  it  in  time  to  produce  it  at  the 
former  trial  by  the  exercise  of  the 
utmost  diligence,  is  insufficient  if  it 


does  not  appear  that  the  facts  were 
not  in  the  knowledge  of  some  other 
officer  or  agent  of  the  corporation. 
Lee-Kinsey  Co.  y.  Jenks,  13  Colo.  App. 
265,  57  Pae.  19 1. 

In  Nicholson  v.  Metcalf,  31  Mont. 
276,  78  Pae.  483,  upon  the  subject  of 
the  showing  required,  the  court,  said: 
''Whether  reasonable  diligence  has  been 
used  is  a  question  to  be  determined  by 
the  court  upon  the  affidavits  presented, 
and  therefore  these  affidavits  should 
state  with  particularity  what  acts 
were  performed.  They  should  show 
that  diligence  was  used,  how  the  new 
evidence  was  discovered,  why  it  was 
not  discovered  before  the  trial,  and 
such  other  facts  as  make  it  clear  that 
the  failure  to  produce  the  evidence 
was  not  their  own  fault,  or  because 
of  want  of  diligence  on  their  part." 
To  the  same  effect,  see  Butler  v.  Vas- 
sault,  40  Cal.  74;  Hendy  v.  Desmond, 
62  Cal.  260;  Bagnall  v.  Roach,  76  Cal. 
106,  18  Pae.  137;  Barton  v.  Laws,  4 
Colo.  App.  212,  35  Pae.  284;  Caruth- 
ers  V.  Pemberton,  1  Mont.  Ill,  4  Morr. 
Min.  Bep.  622;  Gregg  v.  Eommers, 
22  Mont.  511,  57  Pae.  92;  Rand  v. 
Kipp.  27  Mont.  138,  69  Pae.  714; 
Twino  V.  Kilgore,  3  OkL  640,  39  Pae. 
388 ;  State  v.  Power,  24  Wash.  34,  63 
Pae.  1112,  63  L.  R.  A.  902.  In  Rand 
V.  Kipp,  it  was  held  that  a  mere 
statement  of  due  diligence,  where  it 
appeared  that  the  examination  of  cer- 
tain books  in  his  possession  at  the 
time  of  the  trial  would  have  ap- 
prised him  of  the  newly  discovered 
facts,  is  not  sufficient  as  a  showing  of 
diligence,  even  though  the  evidence  be 
material.  In  Re  Colbert's  Estate,  31 
Mont.  461,  107  Am.  St.  Rep.  439,  78 
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forth  Bucli  of  the  general  facts  of  the  case  as  will  show  the  rele- 
vancy of  the  evidence.*  If  the  newly  discovered  evidence  consists 
of  documents,  the  affidavits  should  contain  proof  of  the  genuine- 
ness and  validity  of  the  same/  Affidavits  must  be  filed  in  time, 
and  must  be  made  by  the  witnesses  to  the  facts,  if  possible;'  and 
affidavits  made  upon  information  and  belief  by  counsel  for  the 
movant  are  not  sufficient.*^  But  the  motion  must  in  aU  cases  be 
supported  by  the  affidavit  of  the  moving  party  himself." 

The'  rule  as  to  conflict  applies.*  The  evidence  must  be  as  to  mat- 
ters transpiring  before  trial.^  The  question  as  to  the  discretion 
of  the  trial  court  is  not  affected  by  the  fact  that  the  judge  who 
hears  the  motion  is  not  the  one  who  presided  at  the  trial.*    Evi- 


Pae.  971,  80  Pac.  248,  3  Ann.  Gas. 
952,  it  was  held  that  the  affidavit 
must  state  particularly  what  was  done 
in  obtaining  the  new  evidence,  and 
how  and  when  it  was  discovered,  so  as 
to  give  the  adverse  party  an  opportu- 
nity to  traverse  the  showing.  In 
Walling  V.  Warren,  2  Colo.  434,  it  was 
held  that  the  affidavit  must  show  what 
diligence  was  used,  the  reason  why  the 
evidence  was  not  produced  and  the 
names  of  the  witnesses,  and  their  ad- 
dresses. 

An  affidavit  which  states  that  cer- 
tain evidence  could  and  would  be  of- 
fered on  a  new  trial  is  insufficient 
unless  it  is  also  stated  that  it  is 
newly  discovered,  and  there  is  an  ade- 
quate excuse  for  not  introducing  it  on 
the  former  trial.  Goose  River  Bank 
V.  Gilmore,  3  ^.  D.  188,  54  N.  W. 
1032.  If  no  steps  were  taken  to  pro- 
cure the  evidence,  a  new  trial  will  be 
denied,  even  though  the  party  may  not 
have  known  that  it  would  be  necessary. 
Gaines  v.  White,  2  S.  D.  410,  50  N.  W. 
901,  1  S.  D.  434,  47  N.  W.  524. 

«  People  V.  Voll,  43  Cal.  166. 

4  Sraithers  v.  Fitch,  82  Cal.  153,  22 
Pac.  935. 

«  People  V.  Fice,  97  Cal.  459,  32 
Pac.  531 ;  Pilot  Rock  etc.  Co.  v.  Chap- 
man, 11  Cal.  161 ;  Elliott  v.  Martin,  27 
Mont.  519,  71  Pac.  756;  Huster  v. 
Wynn,  8  Okl.  569,  58  Pac.  736; 
Lander  v.  Miles,  3  Or.  40.  Or  its  ab- 
sence satisfactorily  accounted  for. 
Id. 

The  reason  of  this  requirement,  as 
stated  in  Arnold  v.  Skaggs,  35  Cal. 
684,  and  Holland  v.  Huston,  20  Mont. 


84,  49  Pac.  390,  is  the  fact  that  other- 
wise the  affidavit  must  be  hearsay,  or 
founded  upon  information  and  belief. 

«»  Cole  V.  Thornburg,  4  Colo.  App. 
95,  34  Pac.  1013 ;  Holland  v.  Huston, 
20  Mont.  84,  49  Pac.  390. 

Bb  Smith  V.  Shook,  30  Mont  30,  75 
Pac  513.  The  affidavit  must  contain 
a  showing  that  the  new  evidence  was 
not  known  to  him  at  the  time  of  the 
trial,  and  the  affidavits  of  other  per- 
sons will  not  suffice.  In  Colorado 
Springs  etc.  Co.  v.  Allen,  48  Colo.  4, 
108  Pac.  990,  it  was  held  that  the  at- 
torney could  not  make  the  affidavit  in 
a  case  of  surprise. 

tt  See  Bank  of  Bisbee  v.  Oraf,  12 
Ariz.  156,  100  Pac.  452;  People  v. 
Woon  Tuck  Wo,  120  Cal.  294,  52  Psc. 
833 ;  People  v.  Bushing,  130  Cal.  449, 
80  Am.  St.  Bep.  141,  62  Pac.  742; 
Kataoka  v.  Hanselman,  150  GaL  6(3, 
8^  Pac.  1082;  Crystal  Lake  Ice  Co. 
v.  McAulay,  75  Cal.  631,  17  Pac  924; 
Boss  V.  Sedgwick,  69  Cal.  247,  10 
Pac.  400;  People  v.  Mesa.  93  Cal.  580, 
29  Pac.  116;  People  v.  Fice,  97  Csl. 
459,  32  .Pac.  531. 

T  MUler  V.  Luco,  80  Cal.  257,  22 
Pac.  195.  A  tax  title  acquired  pen- 
dente lite  is  not  available  as  newly 
discovered  evidence.  It  can  only  be 
set  up  by  supplemental  pleading. 
Nor  can  a  conveyance  pendente  liU. 
The  chief  reason  is  to  be  found  in*  the 
fact,  so  often  stated,  that  a  new  trial 
is  a  re-examination  of_an  issue,  and 
not  an  original  examination. 

8  Hausmann  v.  Sutter  Street  Bj, 
Co.,  139  Cal.  174,  72  Pac  905. 
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dence  that  is  merely  argumentative,  or  a  repetition  of  that  used 
at  the  trial,  is  not  ground  for  a  new  trial,  conceding  it  to  be  newly 
discovered.*  Nor  is  hearsay  evidence  sufficient  for  the  purpose.** 
Self-contradictory  affidavits  are  seldom  regarded  as  sufficient.*^ 

A  new  trial  is  seldom  granted  for  newly  discovered  evidence  to 
be  given  by  an  accomplice.^* 

A  motion  on  the  ground  of  newly  discovered  evidence  may  be 
made  in  some  states  after  a  motion  on  other  grounds  has  been 
denied." 


•  Thompson  v.  Thompson,  SS  Cal. 
110,  25  Pac.  962.  This  kind  of  evi- 
dense  is  little  else  than  cnmnlatiTe, 
in  so  far  as  it  may  be  described  as 
a  repetition. 

In  State  ▼.  Nordstrom,  7  Wash.  506, 
35  Pae.  382,  it  was  held  that  where 
the  proposed  testimony  is  such  as 
would  merely  elaborate  the  former, 
paitienlarly  where  it  tends  to  eontra- 
diet  the  same,  it  will  be  regarded  as 
insufficient. 


•ft  Holland  y.  Huston,  20  Mont  84, 
49  Pac.  390;  State  y.  Nordstrom,  7 
Wash.  506,  35  Pac.  382. 

Ob  Leyson  ▼.  DaYis,  17  Mont.  22(9, 
42  Pac.  775,  81  L.  B.  A.  429;  State 
Y.  Nordstrom,  7  Wash.  506,  35  Pae. 
382. 

io  State  Y.  Anderson,  14  Mont.  641, 
37  Pac.  1;  State  y.  Hyde,  22  Wash. 
551,  61  Pac.  719. 

11  Fuller  etc.  Co.  y.  Child,  22  S.  D. 
851,  H7  N.  W.  623. 
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CHAPTER  XTTT, 

GROUNDS  OP  THE  MOTION— EXCESSIVE  DAMAGES. 

I  94.    The  itatute — Seope  of  sabject 

§  95.    Unlem  Terdict  so   excessive   as  to  indicate  passioii  or  pvejndiee,  U 
should  not  be  distarbed  on  this  ground. 

§  94.  The  Statute— Scope  of  the  Subject.— The  fifth  subdivi- 
sion  of  section  657  of  the  California  Code  of  Civil  Procedure  is 
as  follows:  ''Excessive  damages  appearing  to  have  .been  given 
under  the  influence  of  passion  or  prejudice."  This  provision  has 
been  in  the  statute  since  1851.^ 

The  phraseology,  ''excessive  damages,"  taken  separately,  im- 
plies damages  not  justified  by  the  evidence,  and  such  damages 
are  clearly  within  the  scope  of  the  sixth  subdivision.**  So  dam- 
ages may  be  inadequate,  and  relief  by  means  of  the  same  subdi- 
vision is  within  reach  of  the  injured  party.  In  other  words,  if 
damages  are  not  what  they  ought  to  be,  a  motion  for  a  new  trial 
is  appropriate  upon  the  ground  that  the  decision  is  not  justified 
by  the  evidence ;  and  this  is  true  whether  there  is  passion  or  pre- 
judice or  not. 

This  is  the  fair  implication  from  the  language  of  the  court  in 
Du  Brutz  V.  Jessup,^  where  the  presiding  justice  (speaking  from 
the  bench)  said: 

^'We  are  of  opinion  that,  so  far  as  the  party  against  whom  the 
verdict  has  gone  depends  upon  the  circumstance  that  damages 
have  been  allowed  in  too  great  or  too  small  a  sum,  he  may  rely 
upon  the  ground  that  the  verdict  is  not  sustained  by  the  evidence. 
Even  when,  in  the  case  of  excessive  damages,  he  is  prepared  to 
show  that  the  excess  indicates  passion  or  prejudice,  in  such  case 
he  may  rely  upon  either  one  of  these  two  grounds — ^that  the  evi- 
dence does  not  sustain  the  verdict,  or  that  the  verdict  is  the  result 
of  passion  or  prejudice." 

But  the  court  manifestly  lost  sight  of  the  very  important  con- 
sideration that,  as  to  their  method  of  determination,  damages  are 
of  two  kinds,  and  there  are  some  that  may  be  said  to  be  so  far 

1  Laws   of   1851,   p.   81,   sec.   193.  i*  See  chapter  14,  paU 

See  section  23,  ante,  for  code  provi-  a  54  CaL  118. 

sions  of  other  statea. 
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within  the  discretion  of  the  jnry  that  they  cannot  be  proved  as 
an  ordinary  fact;  as,  for  example,  in  the  case  of  personal  injury 
and  mental  anguish;  and  hence,  their  determination  is  never  a 
question  of  the  suflSciency  of  the  evidence  to  justify  the  decision.** 
It  was  to  meet  this  difficulty  that  this  provision  was  evidently 
framed.  Where  a  party  is  entitled  to  actual  damages  only,  and 
the  damages  are  not  what  they  ought  to  be,  complete  relief  may 
be  had  on  the  ground  of  insufficiency  of  the  evidence,  and  it  is 
a  matter  of  indifference  to  him  whether  the  verdict  indicates  pas- 
sion or  prejudice  or  not.  But  if  the  amount  of  the  damages  is 
within  the  ''sound  discretion"  and  "dispassionate  judgment"  of 
the  jury,  the  motion  for  a  new  trial  could  not  be  made  upon  the 
ground  of  "insufficiency  of  the  evidence  to  justify  the  decision." 
The  court  could  not  set  aside  such  a  verdict  merely  because  it 
would  have  rendered  a  different  verdict  upon  the  evidence  pre- 
sented. If  the  discretion  of  the  jury  were  to  be  controlled  in 
this  way,  there  would  manifestly  be  no  discretion  in  dealing  with 
this  class  of  cases. 

The  true  rule  would  seem  to  be  that  if  the  case  be  one  in  which 
the  jury  are  called  upon  to  give  damages,  and  to  determine  the 
amount  thereof  from  the  evidence  introduced  as  to  such  damage, 
and  by  legal  standards  and  rules,  and  the  damages  are  excessive, 
a  motion  for  a  new  trial  on  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict  is  the  proper  remedy.  If,  on  the 
other  hand,  the  case  be  one  in  which  the  jury  must  exercise  their 
discretion  as  to  the  amount  of  damage,  and  if  it  appears  that  in 
the  exercise  of  this  discretion  they  have  given  excessive  damages 
under  the  influence  of  passion  or  prejudice,  the  motion  for  a  new 
trial  should  be  made  under  subdivision  S.*** 


Sft  See  Parke  y.  Frank,  75  Cal.  364, 
17  Pae.  427,  where  it  was  said:  "It 
seems  not  infrequently  to  be  lost  sight 
of  in  the  trial  courts  that,  in  actions 
upon  contracts,  the  amount  of  damages 
caused  hj  an  alleged  breach  is  to  be 

proved  as  a  fact This  is  not 

an  action  for  a  tort;  the  amount  of 
the  recovery  was  not  tc  be  left,  upon 
general  principles,  to  the  'sound  .dis- 
cretion'  or    '<UspasBionate    judgment' 

of  the  jury Where  there  is  a 

legal  measure  of  damages,  the  jury 
must  determine  the  amount  as  a  fact; 
otherwise  the  law  which  so  measures 
Uie  damages  would  be  of  no  avaiL" 


Also,  to  same  effect,  Norddeutschen 
etc.  T.  Bertheau,  79  Cal.  495,  21  Pac. 
975. 

<i>  It  cannot  be  denied  that  the 
courts  do  not  always  maintain  this 
very  essential  distinction  in  dealing 
with  the  subject  of  "excessive  dam- 
ages." The  case  of  Williams  v. 
Spokane  etc.  Co.,  42  Wash.  597,  84 
Pac.  1129,  and  44  Wash.  363,  87  Pac. 
491,  is  a  fair  illustration  of  the  dif- 
ficulties that  beset  both  bench  and 
bar  in  a  case  where  this  (Cstinction 
has  been  lost  sight  of.  The  respond- 
ent unquestionably  treated  the  assign- 
ment of  "excessive  damages"  as  being 
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For  a  discussion  of  the  duty  of  the  court  to  act  under  the  coma- 
lative  remedy  provided  by  section  662,  Code  of  Civil  Procedure, 
and  set  aside  a  verdict  of  its  own  motion  when  rendered  under 
the  influence  of  passion  or  prejudice,  see  section  10,  ante. 

§  96.  The  Verdict  Should  not  be  Disturbed  on  the  Ground  of 
Excessive  Damages,  Unless  the  Amount  is  so  Excessive  as  to  Indip 
cate  Passion  or  Prejudice. — ^This  is  the  result  of  the  cases ;  but  it 
may  conduce  to  a  clearer  understanding  of  the  rule  if  it  be  stated 
in  the  language  of  the  decisions.  In  Taylor  v.  Cal.  Stage  Co.,^ 
the  supreme  court  refused  to  interfere  with  the  verdict  on  the 
ground  that  ''the  amount  assessed  was  not  so  outrageous  as  to 
shock  the  conscience  of  the  court  who  tried  the  case,  or  raise  the 
presumption  of  passion  or  prejudice."    So  in  Weaver  v.  Page,' 


under  flubdivison  5,  necessitating  a 
showing  of  apparent  passion  or  prejn- 
dice,  whereas  the  court  re^rded  it  as 
merely  an  assignment  of  insufficiency 
of  the  evidence.  In  note  8  of  this 
flection  is  collected  a  numerous  list 
of  cases,  wherein  the  damage  were 
in  some  held  excessive,  and  in  others, 
not  excessive;  but  in  very  few,  in- 
deed, can  it  be  said  indubitably  that 
the  assignment  of  prejudice  was  un- 
der either  subdivision  5  or  subdivision 
6.  In  very  few  indeed  is  there  any 
reference  to  passion  or  prejudice,  yet 
in  all  the  damages  were  assigned  as 
"excessive."  This  want  of  a  proper 
distinction  may  be  said  to  permeate 
the  entire  subject,  and  to  involve  some 
parts  of  it  in  extreme  confusion.  It 
is  difficult,  for  example,  to  understand 
the  principle  upon  which  appellate 
courts  declare  damages  excessive,  and 
order  their  reduction,  under  subdi- 
vision 5  of  the  section  of  the  code 
which  fixes  grounds  for  new  trial,  in 
the  absence  of  a  suggestion  of  passion 
or  prejudice,  yet  it  is  often  done, 
and  in  some  jurisdictions  the  verdict 
of  the  jury  is  seldom  allowed  to  re- 
main undisturbed.  There  are  cases 
where  the  court  expressly  holds  that 
there  is  nothing  to  indicate  the  in- 
fluence of  passion  or  prejudice,  yet 
the  amount  of  the  verdict  is  held  to 
be  excessive,  and  is  reduced,  for  that 
specific  reason.  This  was  the  fact 
in  the  Williams  case,  above  cited. 
'  The  power  of  an  appellate  court  to 
revise  the  verdict  of  a  jury,  when,  as 


matter  of  law,  it  is  dearly  nnjosfci- 
fied  by  the  evidence,  cannot  be  ques* 
tioned ;  and,  under  its  power  to  modify 
a  judgment,  or  to  atteeh  a  eondition 
to  its  revisory  aetion,  it  is  not  to  be 
denied  that  it  may  require  a  part  of 
the  verdict  to  be  remitted,  thereby,  is 
effect,  imposing  its  own  jodgment  is 
the    place    of   the   judgment   of  tbe 
jury;  but  such  practice  must  alirajs 
be   attended   with    doubt,   and  when 
the  court  does  undertake  to  disturb 
a  verdict  as  excessive  nnder  an  as- 
signment of  damages  given  under  tbe 
influence  of  passion  or  prejudice,  and 
bases  its  decision  upon  the  fact  that 
the   verdict    is   merely   greater  than 
courts  customarily  allow  in  cases  of 
like  character,  or  than  appears  to  the 
court  to  be  fair  compensation  for  tbe 
injury  suffered,  and  at  the  same  time 
expressly   exonerates   the   jury  from 
any  indication  of  passion  or  prejudiee, 
two  things  must  be  apparent:  Fint, 
the     legislature    may    as    well    bare 
stopped  in  the  framing  of  subdlTisioB 
5,    with   the  words,    "excessive  dam- 
ages," or  omitted  that  subdivision  al- 
together,  since  the   same  thing  may 
be  more  correctly  aone  under  sabdi- 
vision  6;    and,   second,  the  work  of 
juries  in  flxing  the  amount  of  dam- 
ages for  personal  torts  may  as  veU 
be    dispensed    vrith.     The   eases  eol- 
lected    in    note    8,    of    this   seetioB, 
clearly  illustrate  this  decidedly  uasat- 
ifffaetory  state  of  the  law. 

1  6  Cal.  228. 

s  6  OaL  681. 
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the  court  said  that  it  could  not  interfere  '' unless  it  clearly  appears 
that  injustice  has  been  done."    So  in  Aldrich  v.  Palmer,"  San- 
derson, C.  J.,  delivering  the  opinion,  said:  **In  actions  for  per- 
sonal torts,  the  law  does  not  attempt  to  fix  any  precise  rule  for 
the  admeasurement  of  damages,  but  from  the  necessity  of  the  case 
leaves  their  assessment  to  the  good  sense  and  unbiased  judgment 
of  the  jury.    Their  verdict,  as  in  all  other  cases,  is  subject  to 
review  by  the  court,  but  it  will  never  be  disturbed  unless  the 
amount  of  the  damages  is  so  obviously  disproportionate  to  the  in- 
jury proved  as  to  justify  the  conclusion  that  the  verdict  is  not 
the  result  of  the  cool  and  dispassionate  consideration  of  the  jury. 
The  leading  object  of  such  actions  is  to  obtain  reasonable  and  just 
compensation  for  the  injury  sustained,  comprehending  both  the 
present  and  the  future.    To  ascertain  what  is  a  fair  and  just 
compensation  in  such  cases  is  a  judicial  problem  of  difficult,  if  not 
impossible,  solution.    None,  however,  are  more  competent  to  its 
proper  solution  than  the  jury.    Hence  the  courts  have  always 
sparingly  exercised  the  power  of  granting  new  trials  in  such  cases. 
Where  the  law  furnishes  no  rule  for  the  measurement  of  damages, 
their  assessment  is  peculiarly  the  province  of  the  jury,  and  the 
court  will  never  interfere  with  their  verdict  merely  on  the  ground 
of  excess.    Upon  such  a  question  the  court  has  no  right  to  substi- 
tute its  opinions  for  that  of  the  jury  merely  because  it  happens  to 
diflfer  from  theirs."    So  in  Boyce  v.  Cal.  Stage  Co.,*  the  same 
learned  judge,  delivering  the  opinion,  said:  **Nor  can  we  disturb 
the  verdict  on  the  ground  that  the  damages  are  excessive.     The 
rule  upon  this  point  is  well  stated  by  Mr.  Justice  Wilde  in  Worster 
V.  Proprietors  of  Canal  Bridge,  16  Pick.  547 — 'In  all  cases  where 
there  is  no  rule  of  law  regulating  the  assessment  of  damages,  and 
the  amount  does  not  depend  on  computation,  the  judgment  of  the 
jury  and  not  the  opinion  of  the  court  is  to  govern,  unless  the  dam- 
ages are  so  excessive  as  to  warrant  the  belief  that  the  jury  must 
have  been  influenced  by  *  partiality  or  prejudice,  or  have  been 
misled  by  some  mistaken  view  of  the  case We  do  not  con- 
sider whether  or  not  we  should  have  assessed  the  same  amount  of 
damages  if  the  case  had  been  submitted  to  the  court  to  decide, 
for  in  a  case  like  the  present  men  of  sound  judgment  may  differ 
not  a  little  in  estimating  the  compensation  which  the  circumstances 

•  24  Cal.  513.  «  25  Cal.  460. 
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of  the  injury  would  justify;  and  it  is  the  judgment  of  the  jury 
and  not  that  of  the  court  which  must  govern.  To  justify  the  in- 
terposition of  the  court,  the  damages  must  be  manifestly  exorbi- 
tant.' "  So  in  Wheaton  v.  N.  B.  &  M.  B.  ».,•  the  court  said  that 
a  verdict  would  not  be  disturbed  '^unless  the  amount  is  so  hrge 
as  to  induce  a  reasonable  person  upon  hearing  the  circumstances 
to  declare  it  outrageously  excessive,  or  as  to  suggest  at  the  first 
blush  passion,  prejudice,  or  corruption  on  the  part  of  the  jury." 
So  in  Wilson  v.  Fitch,'  Crockett,  J.,  delivering  the  opinion,  said: 
•"It  is  not,  therefore,  a  case  calling  for  punitive  damages.  Never- 
theless, the  law  implies  that  every  libelous  publication  causes  some 
damage  to  the  injured  party,  and  it  is  the  peculiar  province  of  the 
jury  to  estimate  the  amount.  The  court  will  not  interfere  in  snch 
cases,  unless  the  amount  awarded  is  so  grossly  excessive  as  to  shoek 
the  moral  sense  and  to  raise  a  reasonable  presumption  that  the 
jury  was  under  the  influence  of  passion  or  prejudice." 

So  in  Swain  v.  Fourteenth  St.  R.  R.  Co.,**  the  court  said: 
"The  amount  of  the  verdict  in  this  case  is  large,  but  we  camiot 
say  that  it  is  suggestive  of  either  passion  or  prejudice  on  the  part 
of  the  jury.  In  fixing  damages  in  this  class  of  cases,  much  is  left 
to  the  discretion  of  the  jury;  and  when  the  verdict  has  been  k^ 
proved  by  the  trial  court,  this  court  is  not  authorized  to  grant  a 
new  trial  upon  the  ground  of  excessive  damages,  except  in  a  ease 
where  it  is  plain  that  the  verdict  was  not  the  result  of  the  fair 
and  honest  judgment  of  the  jury.'' 

So  in  Howland  ▼.  Oakland  C.  St.  Ry.  Co.,**  the  court,  Van 
Fleet,  J.,  delivering  the  opinion,  said: 

"While  we  might  not,  had  the  question  rested  with  us,  have 
awarded  damages  in  so  large  an  amount,  yet  we  are  unable,  mider 
all  the  circumstances,  to  say  that  the  amount  is  so  far  excessive 
as  to  imply  that  it  was  awarded  under  the  influence  of  passion  or 
prejudice." 

So  in  Mize  v.  Hearst,**  the  court  said : 

"  .  .  .  .  But,  on  well-settled  principles,  an  appellate  court  is 
not  warranted  in  setting  aside  the  verdict  of  a  jury  on  this  ground, 
unless  the  amount  of  damages  assessed  is  so  unreasonably  large 

•  36  Cal.  590.  «*  93  Cal.  179,  28  Pac  829. 

«  41  Cal.  363,  9  Morr.  MiiL  Bep.  «>»  110  Gal.  513,  42  Pac.  983. 

55.  ••  130  Cal.  630,  63  Pae.  30. 
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and  extravagant  as  to  show  that  the  jury  were  actuated  by  passion, 
prejudice  or  corruption;  .  .  .  .  " 

So  in  Tedford  v.  Los  Angeles  Electric  Co.,'*  the  court  said : 
"The  amount  of  damages  awarded  by  the  jury  was,  under  the 
circumstances,  quite  large ;  a  smaller  amount  would,  perhaps,  have 
been  more  just;  but  we  cannot  say  that,  as  a  matter  of  law,  the 
verdict  should  be  set  aside  on  the  ground  of  excessive  damages.'' 

So  in  Bonneau  v.  North  Shore  B.  B.  Co.,**  the  court  said : 
"It  is  claimed  that  the  damages  are  excessive.  We  can  only 
disturb  a  verdict  in  this  class  of  cases  when  it  appears  that  the 
damages  are  so  excessive  that  the  award  can  be  sustained  on  no 
other  theory  than  that  it  was  the  result  of  passion  or  prejudice  on 
the  part  of  the  jury." 

So  in  (Jomez  v.  Scanlan,*'  the  court  said: 

"A  court  is  justified  in  overturning  a  verdict  as  excessive  only 
where  its  amount  is  'obviously  so  disproportionate  to  the  injury 
proved  as  to  justify  the  conclusion  that  the  verdict  is  not  the  result 
of  the  cool  and  dispassionate  discretion  of  the  jury.'  (Morgan  v. 
Southern  Pacific  Co.,  95  Cal.  501.) " 

So  in  many  other  cases,  similar  language  in  support  of  the  rule 
has  been  made  use  of  .*< 


M  134  Cal.  76,  66  Pae.  76,  64  L. 
B.  A.  85. 

«•  152  Cal.  406,  125  Am.  St.  Bep. 
68,  93  Pac.  106. 

•f  155  Cal.  528,  102  Pae.  12. 

•c  California:  Harris  t.  Zanone,  93 
Cal.  59,  28  Pac.  845;  Smith  v.  Whit- 
tier,  95  Cal.  279,  30  Pac.  529;  Gor- 
man T.  Southern  Pacific  Co.,  97  CaL 
1,  33  Am.  St.  Bep.  157,  31  Pac. 
1112;  Lee  v.  Soathem  Pacific  Co., 
101  Cal.  118,  35  Pac.  572;  Clare  ▼. 
Sacramento  etc.  Co.,  122  Cal.  504, 
55  Pac.  326;  Doolin  ▼.  Omnibus 
Cable  Co.,  125  Cal.  141,  57  Pac.  774; 
Roche  V.  Redington,  125  Cal.  174,  57 
Pac.  890;  I>unn  v.  Hearst,  139  Cal. 
239,  73  Pac.  138;  Kimic  ▼.  San  Jose 
etc.  Co.,  156  Cal.  273,  104  Pac.  312; 
Hale  y.  San  Bernardino  etc.  Co.,  156 
Cal.  713,  106  Pac.  83;  Valente  v. 
Sierra  etc.  Co.,  158  Cal.  412,  111 
Pae.  95;  James  t.  Oakland  etc.  Co., 
10  Cal.  App.  785,  103  Pac.  1082; 
Scally  V.  Garratt,  11.  Cal.  App.  138, 
104  Pac.  325;  Clark  ▼.  Tulare  etc. 
Co.,  14  Cal.  App.  414,  112  Pac.  564. 


Colorado:  Wall  ▼.  Livezaj,  6  Colo. 
465;  Denver  ▼.  Dunsmore,  7  Colo. 
328,  3  Pac.  705;  Sanderson  v.  Fraz- 
ier,  8  Colo.  79,  54  Am.  Rep.  544,  5 
Pac.  632;  Colorado  Midland  Co.  v. 
O'Brien,  16  Colo.  219,  27  Pac.  701; 
Denver  v.  Stein,  25  Colo.  125,  53  Pac. 
283;  Union  etc.  Co.'  v.  Crawford,  29 
Colo.  511,  69  Pac.  600,  22  Morr.  Min. 
Bep.  213;  Colorado  Springs  etc.  Co. 
V.  Petit,  37  Colo.  326,  86  Pac.  121; 
Colorado  Springs  etc.  Co.  v.  Nichols, 
41  Colo.  272,  92  Pac.  691,  20  L.  R. 
A.,  N.  S.,  215;  Denver  etc.  Co.  v. 
Heckman,  45  Colo.  470,  101  Pac.  976; 
Colorado  City  v.  Smith,  17  Colo.  App. 
172,  67  Pac.  909. 

Idaho:  Horn  v.  Canal  Co.,  7  Idaho, 
640,  65  Pac.  145;  McLean  v.  Lewis- 
ton,  8  Idaho,  472,  69  Pac.  478. 

Montana:  Sweeney  v.  Butte,  15 
Mont.  274,  39  Pac.  286;  Helena  etc. 
Co.  v.  Lynch,  25  Mont.  497,  65  Pac. 
919;  Lewis  v.  Northern  Pacific  Co.,  36 
Mont.  207,  92  Pac.  469;  Band  v.  Butte 
etc.  Co.,  40  Mont.  398,  107  Pac.  87; 
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Where,  however,  the  amount  is  so  excessive  as  to  show  passion  or 
prejudice  on  the  part  of  the  jury,  a  new  trial  will  be  awarded. 


Neary   v.    Nortbem    Paciflo   Co.,    41 
Mont.  480,  110  Pae.  226. 

Nevada:  Solen  ▼.  Railroad  Co.,  13 
Nov.  106;  Roberts  v.  Webster,  25  Nev. 
94,  57  Pac.  180,  58  Pac  411;  Tay- 
lor V.  Nevada  etc.  Co.,  26  Nev.  415, 
69  Pac.  858;  Powell  v.  Nevada  etc. 
Co.,  28  Nev.  40,  78  Pac.  978;  Christ- 
enson  v.  Floriston  Co.,  29  Nev.  552,  92 
Pac.  210;  Murphy  v.  Southern  Pacific 
Co.,  31  Nev.  120,  101  Pac.  322 ;  Burch 
▼.  Southern  Pacific  Co.  (Nov.),  104 
Pac.  225. 

New  Mexico:  Waldo  v.  Beckwith,  1 
N.  M.  182;  Schmidt  v.  Southwestern 
etc.  Co.  (N.  M.),  107  Pac.  677. 

North  Dakota:  Flugel  v.  Henschel, 
6  N.  D.  205,  69  N.  W.  195. 

Oklahoma:  St.  Louis  etc.  Co.  v. 
Richards,  23  Okl  256,  102  Pac.  92,  23 
li.  R.  A.,  N.  S.,  1032;  Chicago  etc. 
Co.  V.  Wehrman,  25  Okl.  147,  105  Pac. 
328. 

Oregon:  Adcock  v.  Oregon  etc.  Co., 
45  Or.  173,  77  Pac.  78;  Sorensen  v. 
Oregon  Power  Co.,  47  Or.  24,  82  Pac. 
10;  Doyle  v.  Southern  Pacific  Co. 
(Or.),  108  Pac.  201. 

South  Dakota:  Murray  v.  Leonard, 
11  S.  D.  22,  75  N.  W.  272 ;  Davis  v. 
Holy  Terror  Co.,  20  S.  D.  399,  107 
N.  W.  374;  Hanson  v.  Henderson,  20 
8.  D.  456,  107  N.  W.  670. 

Utah:  Bowers  v.  Union  Pacific  Co., 
4  Utah,  215,  7  Pac.  251;  Griffiths  v. 
Clift,  4  Utah,  462,  11  Pac.  609;  Dan- 
iels V.  Union  Pacific  Co.,  6  Utah,  357, 
23  Pac.  762;  Chapman  v.  Southern 
Pacific  Co.,  12  Utah,  30,  41  Pac.  551. 

Washington:  Robinson  v.  Marino,  3 
Wash.  434,  28  Am.  St.  Rep.  50,  28 
Pac.  752;  Sears  v.  Seattle  etc.  Co.,  6 
Wash.  227,  33  Pac.  389,  1081;  Sut- 
ton V.  Snohomish,  11  Wash.  24,  48  Am. 
St.  Rep.  847,  39  Pac.  273;  Lorence 
V.  Ellensburgh,  13  Wash.  341,  52  Am. 
St.  Rep.  42,  43  Pac.  20;  Roth  v. 
Union  Depot  Co.,  13  Wash.  525,  43 
Pac.  641,  44  Pac.  253, 31 L.  R.  A.  855; 
Ogle  V.  Jones,  16  Wash.  319,  47  Pac. 
747 ;  Smith  v.  Spokane,  16  Wash.  403, 
47  Pac.  888 ;  Rush  v.  Spokane  etc.  Co., 
23  Wash.  ftOl,  63  Pac.  500;  Uren  v. 
Golden  Tunnel  Co.,  24  Wash.  261,  64 
Pac.  174.  21  Morr.  Min.  Rep.  261; 


Jordan  v.  Seattle,  30  Wash.  298,  70 
Pac.  743;  Selby  v.  VanconTer,  32 
Wash.  522,  73  Pae.  504;  Young  t. 
O'Brien,  36  Wash.  570,  79  Psc  211 ; 
Froman  v.  Ayars,  42  Wash.  385,  85 
Pac.  14;  Ashley  v.  Aberdeen,  46 
Wash.  385,  90  Pac.  210;  Jordan  v. 
Seattle,  47  Wash.  503,  92  Pac  284; 
Adams  v.  Peterman  Co.,  47  Wask. 
484,  92  Pac.  339;  Larsen  v.  City,  49 
Wash.  134,  94  Pae.  938;  Garthley  v. 
Seattle  etc.  Co.,  49  Wash.  616,  96  Pac 
155;  Tills  v.  Great  Northern  Co.,  50 
Wash.  536,  97  Pac  737;  Reeks  v. 
Seattle  etc.  Co.,  54  Wash.  609,  104 
Pac.  126;  Breeden  v.  Seattle  etc  (>. 
(Wash.),  Ill  Pac  771;  Blnher  v. 
Earles  (Wash.),  Ill  Pac  1057;  Hag- 
gard V.  Seattle  (Wash.),  112  Pac 
503. 

And  see  cases  cited  in  note  8,  below. 

In  the  case  of  Bond  v.  United  Bail- 
roads  of  San  Francisco,  159  CaL  270, 
113  Pac.  366,  it  was  said  by  Shaw,  J., 
that  the  power  of  the  appellate  eoart 
''over  excessive  damages  «zists  only 
wh^n  the  facts  are  such  Uiat  the  excess 
appears  as  a  matter  of  law,  or  is  sueh 
as  to  suggest  at  first  blush  passioD, 
prejudice  or  corruption  on  the  part 
of  the  jury."  In  view  of  the  other 
decisions  of  the  supreme  conrt  on  this 
subject  herein  cited,  it  wonld  seem 
that  the  learned  justice  erred  in  stat- 
ing that  the  revisory  power  of  the 
court  can  be  exercised  on  the  gToasU 
that  a  verdict  is  excessive  at  a  iMf- 
ier  of  law.  It  is  well  settled  in  thii 
state  that  the  only  ground  of  revensl 
for  excessive  damages  is  that  of  the 
amount  being  such  as  to  suggest 
passion  or  prejudice  on  the  part  of 
the  jury.  Indeed,  this  position  neces- 
sarily follows  from  the  wording  of 
subdivision  5  of  section  657,  Code 
of  Civil  Procedure,  which  prescribes, 
as  a  ground  for  the  granting  of  s 
new  trial,  "excessive  damages  appear- 
ing to  have  been  given  under  tbe  is- 
fiuence  of  passion  or  prejudiee." 
From  the  wording  of  the  statute  it 
would  appear,  also,  that  the  statement 
that  the  excess  must  be  such  as  to 
suggest  corruption  on  the  part  of  tbe 
jury  is  unwarranted.  This  expression 
appears  not  only  in  the  opinion  of 
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Thus  in  Morgan  v.  Southern  Pacific  CJo.,'^  where  there  was  no 
ayerment  in  the  complaint  of  any  special  damage,  and  no  avennent 
of  any  damage  at  all,  except  the  general  statement  that  the  child 
died,  "to  the  damage  of  plaintiff  in  the  sum  of  fifty  thousand 
dollars, ' '  and  there  was  no  evidence  whatever  introduced  or  offered 
ui>on  the  subject  of  damage,  the  court  said : 

**.•..  The  jury,  therefore,  had  nothing  before  them  upon 
which  to  base  damages,  except  the  naked  fact  of  the  death  of  a 
female  child  two  years  old;  and  it  is  apparent  at  first  blush  that 
'the  amount  of  the  damages  is  obviously  so  disproportionate  to  the 
injury  proved  as  to  justify  the  conclusion  that  the  verdict  is  not 
the  result  of  the  cool  dispassionate  discretion  of  the  jury.'  ** 

And  in  Sloane  v.  Southern  California  Ry.  Co.,'*  the  court  said : 
*'  ....  While  the  amount  of  damages  that  may  be  awarded  in 
a  ease  like  the  present  is  in  the  discretion  of  the  jury,  it  must  be  a 
reasonable,  and  not  an  unlimited,  discretion,  and  must  be  exercised 
intelligently  and  in  harmony  with  the  testimony  before  them.  We 
think  that  the  jury  in  the  present  case  must  have  been  influenced 
by  other  considerations  than  the  testimony  before  them  in  arriving 
at  the  amount  of  their  verdict." 

So  in  Sherwood  v.  Kyle,*  *  the  court  said : 

''It  is  true  that  in  actions  for  damages  for  a  personal  tort  the 
court  should  not  substitute  its  judgment  for  that  of  the  jury.  The 
judge  should  not  grant  a  new  trial  merely  because  he  deems  the 


Justiee  Shaw,  above  cited,  but  in  the 
opinions  rendered  in  Wheaton  y.  N. 
B.  &  M.  B.  B.  Co.,  36  Cal.  590,  How- 
land  ▼.  Oakland  U.  St.  Bj.  Co.,  110 
CaL  513,  42  Pae.  983;  Mize  v.  Hearst, 
130  CaL  630,  63  Pae.  30,  and  Hale  y. 
San  Bernardino  etc.  Co.,  156  Cal.  713, 
106  Pae.  83.  The  statutory  provi- 
sion, which  deals  with  suggestions  of 
passion  or  prejudice,  excludes  sugges- 
tions of  corruption.  The  point  is  not 
merely  a  verbal  one,  because,  to  jus- 
tify the  granting  of  a  new  trial,  under 
the  subdivision  here  considered,  it 
must  be  made  to  appear  to  the  trial 
court,  not  only  that  the  damages  are 
ezoessiTe,  but  that  the  excess  is  due 
to  the  in^uence  of  passion  or  preju- 
dice. If  he  knows  or  believes  that 
the  jury  was  not  prejudiced  or  under 
the  influence  of  passion,  but  was  sim- 
ply corrupt  and  influenced  by  money, 


it  would  seem,  if  the  statute  is  to  be 
taken  literally,  that  the  ground  for  a 
new  trial  must  be  sought  under  the 
second  subdivision  of  the  section.  But 
even  if  this  strict  construction  of  sub- 
division 5  be  untenable,  it  is  evident 
that  corruption  of  the  jury  does  not 
come  within  its  terms.  The  same  re- 
mark may  be  made  as  to  the  language 
used  in  some  of  the  cases  above  cited 
to  the  effect  that  a  new  trial  may  be 
awarded  when  the  amount  of  the  dam- 
ages warrants  the  conclusion  that  the 
verdict  is  not  the  result  of  the  cool 
and  dispassionate  consideration  of  the 
jury.  There  is  no  such  statutory 
ground  for  a  new  trial. 

«J»  95  Cal.  510,  29  Am.  St.  Rep. 
143,  30  Pae.  603,  17  L.  R.  A.  71. 

«k  111  Cal.  668,  44  Pae.  320,  32 
L.  B.  A.  193. 

« I  125  Oil.  652,  5S  Pae.  270. 
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verdict  excessive,  imless  it  is  so  excessive  as  to  indicate  that  it  was 
the  result  of  passion  or  prejudice.  But  the  motion  for  a  new  trial 
was  based,  in  part,  upon  the  ground  of  excessive  damages  giveo 
under  the  influence  of  passion  or  prejudice.  The  court  sustained 
this  contention,  holding  that  the  damages  were  given  under  the 
influence  of  passion  or  prejudice.  The  learned  judge  had  ad- 
vantages over  us  in  regard  to  the  matter.  ....  '* 

So  in  Fox  V.  Oakland  etc.  Co.,'"  the  court  said : 

''From  these  considerations  we  think  it  obvious,  as  contended, 
that  the  verdict  was  prompted  by  improper  motives  on  the  part  of 
the  jury.  While  it  is  the  province  of  the  latter  to  estimate  the 
extent  of  the  injury,  the  right  is  not  arbitrary,  but  must  be  justly 
exercised  within  the  evidence.  And  where  it  is  apparent  that  the 
award  'is  obviously  so  disproportionate  to  the  injury  proved  as  to 
justify  the  conclusion  that  the  verdict  is  not  the  result  of  the  cool 
and  dispassionate  discretion  of  the  jury,'  it  will  be  set  aside." 

And  so  in  other  cases.'*^ 

Where  the  damages  are  excessive,  but  the  plaintiff  is  entitled  to 
something,  the  usual  course  is  for  the  court  to  make  an  order  grant- 
ing a  new  trial  in  case  the  plaintiff  shall  refuse  to  remit  what  the 
court  considers  the  excess. 

In  Kinsey  v.  Wallace,^  the  supreme  court  directed  a  new  trial 
conditionally  upon  the  plaintiffs  refusing  to  remit  the  excess,  and 


«»  118  Cal.  55,  62  Am.  St.  Bep.  216, 

50  Pac.  25. 

«n  See  Fisher  v.  Southern  Pacifie 
Co.,  89  Cal.  399,  26  Pac.  894;  Clowdis 
Y.  Flume  etc.  Co.,  118  Cal.  315,  62 
Am.  St.  Bep.  238,  50  Pac.  373;  and 
see  Lee  y.  Southern  Pacific  Co.,  101 
Cal.  118,  35  Pac.  572;  Harrison  ▼. 
Sutter  Street  Co.,  116  Cal.  156,  47 
Pac.  1019;  and  see  cases  dted  in  note 
7,  below. 

See,  also,  Deep  Mining  Co.  v.  Fitz- 
gerald, 21  Colo.  533,  43  Pac.  210; 
Page  V.  Yool,  28  Colo.  464,  65  Pac. 
636;  Denver  etc.  Co.  v.  Scott,  34 
Colo.  99,  81  Pac.  763;  Maloner  v. 
Winston,  18  Idaho,  740,  111  Pac. 
1080;  Kennon  v.  Gilmer,  5  Mont.  257, 

51  Am.  Bep.  45,  5  Pac.  847;  S.  C, 
9  Mont.  108,  22  Pac.  448;  Hamilton 
T.  Great  Falls  Co.,  17  Mont.  334,  42 
Pac.  860,  43  Pac.  713;  Quigley  v. 
Bailroad  Co.,  11  Nev.  350,  21  Am. 
Bep.  757;  Brown  ?.  Southern  Pacific 


Co.,  7  Utah,  288,  26  Pac.  579 ;  YoweQ 
y.  Issaquah  Co.,  31  Wash.  103,  71 
Pac.  725;  McDannald  y.  Washingtoa 
etc.  Co.,  31  Wash.  585,  72  Pac.  481; 
Shaw  y.  Seattle,  39  Wash.  590,  81 
Pac.  1057;  Wright  y.  Beardslcy,  46 
Wash.  16,  89  Pac.  172;  Barclaj  t. 
Puget  Sound  etc.  Co.,  4S  Wash.  241, 
93  Pac.  430,  16  L.  B.  A.,  N.  S.,  140; 
Hemenwaj  y.  Washington  ete.  Co.,  49 
Wash.  338,  95  Pac.  269;  Pate  t. 
Columbia  etc.  Co.,  52  Wash.  166,  100 
Pac.  324;  Mueller  y.  Washington  etc 
Co.,  56  Wash.  556,  106  Pac.  476; 
Union  Pacific  By.  Co.  y.  Hanse,  1 
Wyo.  27. 

7  36  Cal.  462.  The  decision  was  bj 
a  divided  court,  howeyer.  See,  abo, 
SweU  y.  Gray,  141  Cal.  63,  74  Pae. 
439;    and   see  section   166,  pott 

Also,  see  Sherwood  y.  Kyle,  125  Cal. 
652,  58  Pac.  270;  and  Sloans  t. 
Southern  California  etc.  Co.,  Ill  GaL 
668,  44  Pac  320,  32  L.  B.  A.  193. 
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Crockett,  J.,  delivering  the  opinion  of  a  majority  of  the  court,  said : 
*' There  is  no  inflexible  or  definite  rule  by  which  courts  can  be 
governed  in  reviewing  verdicts  in  such  cases,  and  each  case  must, 
in  the  nature  of  things,  depend  more  or  less  on  its  own  circum- 
stances. But  whilst  we  do  not  desire  to  restrict  juries  within  very 
narrow  limits  in  assessing  damages  in  this  class  of  cases,  the  ends 
of  justice  demand  that  we  should  not  allow  verdicts  to  stand  which 
so  far  exceed  all  reasonable  bounds  as  to  raise  a  just  presumption 
that  they  proceeded  from  passion  or  prejudice.  We  think  this 
verdict  is  of  that  character,  and  we  deem  it  to  be  our  duty  to  reverse 
the  judgment  for  that  reason,  unless  the  plaintiff  shall  remit  the 
excess." 

Neither  the  source  of  this  power  nor  the  reason  of  the  rule  is  very 
dear/*  although,  as  a  rule  of  practice,  it  has  been  long  recognized  in 
connection  with  the  sixth  ground  for  a  new  trial,  insufficiency  of 
the  evidence.  But,  in  connection  with  the  ground  of  excessive 
damages,  it  is  by  no  means  uniformly  accepted.  In  cases  where 
the  injury  sustained  is  readily  measured  by  well-understood  legal 
standards,  and  the  damages  computed  according  to  clearly  defined 
rules,  the  court  may,  with  the  evidence  before  it,  not  only  say 
whether  the  amount  of  the  verdict  is  justified  by  the  evidence,  but 
may  go  further,  and,  if  that  amount  is  not  justified,  may  say  what 
the  compensation  really  ought  to  be.  But,  as  already  stated,  these 
are  not  the  kind  of  cases  to  which  the  subdivision  under  considera- 
tion is  properly  applicable;  and,  where  there  is  no  standard  of 
computation,  there  is  no  rule  of  measurement.  The  amount  that 
will  compensate  the  injured  person  rests  solely  with  the  discretion 
of  the  jury,  and  the  exercise  of  such  discretion  can  be  disturbed 
only  for  its  abuse ;  and,  even  if  the  abuse  is  manifest,  the  court  can- 
not say  what  the  amount  ought  to  be.  The  question  is  not  whether 
the  amount  of  the  verdict  is  great  or  small,  or  whether  the  verdict 
is  justified  by  the  evidence,  or  otherwise,  but  whether  the  jury 
abused  its  discretion  by  allowing  itself  to  be  influenced  by  passion 
or  prejudice  in  determining  the  amount  justly  due.^** 


r»  Latter  part  of  note  6g  herein. 

^  See  notes  2a  and  2b,  lection 
94,  ante.  The  foUowing  caaee  illuB- 
trate  the  principle.  In  Williams  v. 
Williams,  20  Colo.  51,  37  Pac.  614, 
it  was  held  that  in  an  action  for 
damages  for  enticing  away  husband 
ox  wi?a  there  was  no  absolute  role  as 


to  measure  of  damages,  and  that  it 
rested  solelj  in  the  discretion  of  the 
jury.  In  Union  etc.  Co.  ▼.  Smith,  16 
Colo.  361,  27  Pac.  329,  the  same  was 
held  in  an  action  for  false  imprison* 
ment.  So  in  Leitensdorfer  t.  King,  7 
Colo.  436,  4  Pac.  37,  as  to  attorney's 
fees  fixed  by  a  jury.    In  Horn  t. 
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A  study  of  the  cases  is  essential  to  an  understanding  of  Taiying 
views  of  the  courts  upon  the  subject/* 


Canal  Co.,  7  Idaho,  640,  65  Pae.  145, 
and  McLean  v.  Lewiston,  8  Idaho,  472, 
69  Pac.  478,  it  was  held  that  where 
it  is  not  possible  to  measure  the  dam- 
ages hy  some  recognized  legal  stand- 
ard, it  is  a  question  for  the  discretion 
of  the  jury  solelj,  and  the  exercise  of 
such  discretion  will  not  be  disturbed 
except  for  abuse.  The  question  is 
not  whether  the  amount  of  the  verdict 
is  great  or  small,  but  whether  the 
jury  had  abused  its  lawful  discretion 
iy  allowing  bias  or  prejudice  to  en- 
ter into  its  computation. 

In  Wall  V.  Livezay,  6  Colo.  465, 
and  Denver  v.  Dunsmore,  7  Colo.  328, 
3  Pac.  705,  it  was  held  that  in  per- 
sonal injury  cases  the  amount  of 
damages  rests  largely  in  the  sound 
discretion  of  the  jury.  So  in  St. 
Louis  etc.  Co.  v.  Richards,  23  Okl. 
256,  102  Pac.  92,  23  L.  R.  A.,  N.  S., 
1032;  Bourke  v.  Butte  etc.  Co.,  33 
Mont.  267,  83  Pac.  470;  and  Camp- 
bell V.  Wheelihan-Weidauer  Co.,  45 
Wash.  675,  89  Pac.  161,  similar  lan- 
guage was  made  use  of.  An  at- 
tempt is  sometimes  made  to  fix  a 
standard  of  computation  for  physi- 
cal injuries;  as,  for  example,  $500 
for  the  loss  of  a  finger,  $1,000  for 
the  loss  of  a  thumb,  $2,500  for  the 
loss  of  a  left  hand,  $5,000  for  the 
loss  of  a  right  hand,  $7,500  for  the 
loss  of  an  eye,  $15,000  for  total 
blindness,  and  so  on,  leaving  only 
the  damages  for  the  pain,  humilia- 
tion, etc.,  to  the  arbitrary  judgment 
of  the  jury;  but  such  a  standard  is 
itself  wholly  arbitrary,  and  not  eas- 
ily distinguishable  from  judicial 
legislation,  and  results  in  reducing 
the  right  of  trial  by  jury  to  a  mean- 
ingless shadow.  See  the  case  of 
Maloney  v.  Winston  (Idaho),  111 
Pac.  1080,  where  a  more  or  less  com- 
plete list  of  authorities  on  the  sub- 
ject are  to  be  found.  See  Sweeney 
V.  Butte,  15  Mont.  274,  39  Pac.  286; 
Sanderson  v.  Frazier,  8  Colo.  79,  54 
Am.  Rep.  544,  5  Pac.  632;  Kennon 
V.  Gilmer,  5  Mont.  257,  51  Am.  Rep. 
45,  5  Pac.  847. 

f  The  following  cases  seem  to  sup- 
port the  power  or  the  trial  court  to 
require    a    remission    of    the    excess 


where  the  damages  were  clearly  ex- 
cessive.   In  Dorsett  ▼.  Crew,  1  Cob. 
18,  interest  was  allowed,  contrary  to 
law.     The    court    required    that   the 
excess   be   remitted,    or   a   new  trial 
would  be  granted.     In  Citizens'  etc. 
Co.  V.  Stanley,  6  Colo.  App.  181,  40 
Pac.    693,   the   claim    was   for  $208. 
A  verdict  for  $27C  was   required  to 
be  reduced.     (In  this  ease,  the  ground 
for  the  motion  was  insufficiency.)    In 
Denver   v.    McAllister,    6    Colo.   261, 
and  Cross  v.  Moffatt,  11  Colo.  210, 
17   Pac.    771,   errors   in   computation 
were  required  to  be  corrected  to  aroid 
a  new  trial,  and  in  Hochmark  v.  Rieh- 
ter,  16  Colo.  263,  26  Pac.  818,  it  wis 
held  that  where  there  was  a  manifest 
error  in  the  computation,  the  plaintiff 
had  a  right  to  remit  the  excess,  and 
could   not   be    compelled   to    submit 
to  a  second  trial.     And  this  priaeiple 
was   upheld   in   the   following  cases: 
Consolidated  etc.  Co.  v.  Baber,  1  Cole. 
511,  1  Morr.  Min.  Rep.  405;  Chapin  t. 
Goodell,  2  Colo.  608;  Winnie  v.  Colo- 
rado Springs  Co.,  3  Colo.  155 :  DonesB 
V.  Whedbee,   4  Colo.   143;   Bissell  v. 
Cushman,  5  Colo.  76;  Denver  etc.  Co. 
V.   McAllister,  6  Colo.   261;  Cross  v. 
MoflPat,  11  Colo.  210,  17  Pac.  771.    la 
Central  v.  Wilooxen,  3  Colo.  566,  how- 
ever, it  was  held  that  the  excess  most 
be  some  certain  and  definite  amonot. 
and  that  plaintiff  could  not  remit  a 
definite    amount    to    cover   an   inde- 
terminate error.     In  Winnie  v.  Colo- 
rado  Springs,   3   Colo.    155,    Dobcsb 
V.   Whedbee,   4  Colo.   143,   and  Coa- 
solidated  etc.  Co.  v.  Raber.  1  Colo. 
511,  1  Morr.  Min.  Rep.  405,  it  was 
held   that   the   remission   might  take 
place  in  the  supreme  court. 

In  Teller  v.  Hartman,  16  Colo.  447, 
27  Pac.  947,  it  was  held  that  an  er- 
ror in  including  improper  items  in  a 
verdict,  for  goods  sold  and  delivered, 
might  be  cured  by  voluntary  remis- 
sion. 

As  a  matter  of  course,  volantair  re- 
missions may  be  made,  and  cannot  be 
attacked  by  other  than  the  losing 
party.  See  Colorado  City  v.  Liafe.  28 
Colo.  468,  65  Pae.  630.  And  it  is  ast 
error  to  give  plaintiff  an  opportaaitj 
to  remit  the  excess,  and  when  be  dos^ 
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to  dexij  the  motion  for  ft  Hew  trial. 
See  Chicago  etc.  Co.  v.  O'Marr,  25 
Mont.  242,  64  Pae.  506;  Sehofi^d  y. 
Territory,  9  N.  M.  526,  56  Pac.  306; 
Ross  ▼.  Robertson,  12  N.  D.  27,  94 
N.  W.  765;  Bailey  v.  Cascade  Timber 
Co.,  35  Wash.  295,  77  Pac.  377; 
Doyle  V.  Edwards,  15  S.  D.  648,  91 
N.  W,  322. 

Upon  the  question  as  to  whether 
the  trial  court  has  the  power,  against 
the  objection  of  either  party,  to 
render  judgment  for  the  balance  of 
the  verdict  after  requiring  the  re- 
mission of  an  amount  deemed  to  be 
excessive,  and  given  under  the  in- 
fluence of  passion  or  prejudice,  the 
courts  are  not  united.  In  Southern 
Pacific  Co.  ▼.  Fitehett,  9  Ariz.  128, 
80  Pae.  359,  denying  this  power,  the 
court   said : 

"Upon  this  question  there  is  an  ap- 
parent conflict  in  the  authorities,  at- 
tributable in  some  measure  to  the 
varying  provisions  of  *the  loeal  codes. 
....  It  seems  to  be  well  settled  that 
in  this  class  of  actions  any  excess  in 
the  verdict  above  what  the  evidence 
satisfactorily  establishes  may,  with 
the  assent  of  the  party  in  whose 
favor  it  is  rendered,  be  eliminated  by 
remittitur,  and  judgment  entered  for 
the  residue.  'The  exercise  of  such 
power/  it  has  been  said,  'is  sanctioned 
on  the  theory  that  the  excess  arises 
from  misapprehension  of  the  law  or 
the  facts,  or  error  in  computation,  not 
necessarily  permeating  and  vitiating 
the  entire  verdict,  and  which  it  is 
competent  to  correct,  with  the  assent 
of  the  party  whom  alone  the  correc- 
tion could  prejudice,  by  striking  there- 
from any  distinct  item,  or  excess  in 
the  computation  of  its  value,  appear- 
ing to  be  unsupported  by  the  evi- 
dence.' The  rule  is  a  salutary  one, 
and,  when  employed  with  discretion, 
terminates  litigation  while  promoting 
justice.  But  in  that  class  of  actions 
in  which  the  opinion  of  the  jury,  un- 
aided bj  any  known  standard  of 
valuation,  determines  the  magnitude 
of  the  recovery,  the  power  of  the  court 
over  an  excessive  verdict  is  consid- 
ered by  many  authorities  to  be  quite 
different.    Although    the    verdict,    if 


purged  of  any  supposed  excess,  might, 
in  the  opinion-  of  the  court,  be  well 
sustained  as  to  the  residue  by  the 
facts  disclosed,  yet  the  manifest  pres- 
ence and  influence  of  passion,  preju- 
dice, or  partiality  in  producing  the 
excess  vitiates  the  verdict  in  toto, 
and,  according  to  these  authorities, 
excludes  the  power  of  the  court  to 
validate  or  save  any  part  of  it  against 
the  consent  of  either  party.  It  was 
a  theory  of  the  common  law  that  the 
money  value  of  personal  wrongs  which 
could  have  no  certain  standard  of 
measurement  should  not  be  committed 
to  the  arbitrament  of  a  single  mind, 
but  should  be  measured  by  the  average 
of  impartial  opinion,  of  which  the  con- 
currence of  twelve  minds,  uninfluenced 
by  passion,  resentment,  or  corruption, 
would  be  a  fair  expression.  'It  is  the 
peculiar  province  of  the  jury/  ob- 
serves a  noted  law-writer,  'to  decide 
such  cases  under  appropriate  instruc- 
tions from  the  court,  and  the  law 
does  not  recognize  in  the  latter  the 
power  to  substitute  its  own  judgment 
for  that  of  the  jury.  Although  the 
verdict  may  be  considerably  more  or 
less  than,  in  the  judgment  of  the 
court,  it  ought  to  hiCve  been,  still  it 
will  decline  to  interfere,  unless  the 
amount  is  so  great  or  small  as  to  in-' 
dicate  that  the  jury  must  have  found 
it  while  under  the  influence  of 
passion,  prejudice,  or  gross  mistake, 
or,  in  other  words,  that  it  is  the  re- 
sult of  accident  or  perverted  judg- 
ment, and  not  of  cool  and  impartial 
deliberation.  When  the  verdict  is 
thus  excessive  or  deficient,  the  trial 
court,  in  its  discretion,  will  interpose 
and  set  it  aside.'  2  Sutherland  on 
Damages,  3d  ed.,  sec.  459.  But  when 
a  verdict  is  tainted  by  the  presence  of 
any  such  infirmities,  is  it  safe  to 
permit  any  portion  of  it  to  stand  as 
the  basis  of  the  judgment  f  If  reck- 
lessness has  controlled  in  measuring 
the  extent,  may  it  not  be  probable 
that  it  also  controlled  in  determining 
the  right  of  recovery  f  In  Southern 
Pacific  Co.  V.  Tomlinson,  4  Ariz.  126, 
33  Pac.  710,  this  court,  speaking 
through  Mr.  Justice  Sloan,  said:  'A 
trial  court  has  the  power,  where  excess- 
ive damages  have  been  allowed  by  the 
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jury,  and  where  the  motion  to  set  aside 
the  verdict  is  based  on  this  ground, 
to  make  a  remiseion  a  condition  prece- 
dent to  overruling  the  motion.  .  .  .  . 
Of  course,  if  it  is  apparent  to  the 
trial  court  that  the  verdict  was  the 
result  of  passion  or  prejudice,  a  re- 
fnittitwr  should  not  be  allowed,  but 
the  verdict  should  be  set  aside.  In 
passing  upon  this  question  the  court 
should  not  look  alone  to  the  amount 
of  the  damages  awarded,  but  to  the 
whole  case.'  The  case  which  evoked 
the  foregoing  expression  was  an  action 
based  upon  injuries  resulting  in  death. 
It  is  therefore  readily  distinguishable 
from  the  case  at  bar,  in  the  point  that 
the  damages  therein  were  susceptible 
of  accurate  computation  from  the  evi- 
dence. The  supreme  court  of  Georgia 
holds  that,  in  suits  to  recover  for  per- 
sonal injuries,  it  is  not  competent  for 
the  trial  court  to  say  that  the  verdict 
shall  stand  for  any  definite  sum  less 
than  it  designates,  as  a  condition  for 
refusing  a  new  trial.  Savannah  etc. 
By.  Co.  V.  Harper,  70  Ga.  119.  The 
rule  in  that  'state  is  that,  where  gen- 
eral damages  have  been  recovered  for 
a  personal  tort,  if  they  be  so  exces- 
sive as  to  lead  the  court  to  suspect 
bias  or  prejudice,  the  judge  has  no 
power  to  require  a  portion  of  the 
damages  written  off,  and  thereupon 
refuse  a  new  trial;  but  it  is  other- 
'  wise  where  the  damages  claimed  are 
special,  and  from  the  testimony  can 
with  accuracy  be  computed  in  dol- 
lars and  cents,  as  in  cases  of  tor- 
tious homicides.  Savannah  etc.  By. 
Co.  V.  Godkin,  104  Ga.  655,  69  Am. 
St.  Bep.  187,  30  S.  E.  378.  In  Ken- 
tucky the  trial  court  cannot,  in  an 
action  to  recover  for  personal  injuries, 
require  the  plaintiff,  in  order  to 
avoid  a  new  trial,  to  accept  a  judg- 
ment for  less  than  the  verdict  awards; 
and,  if  such  judgment  is  accepted 
under  protest,  it  will  be  reversed 
either  upon  the  defendant's  appeal 
or  upon  cross-appeal.  Louisville  etc. 
By.  Co.  V.  Earl's  Admr.,  94  Ky.  368, 
22  S.  W.  607.  The  Texas  courts 
denied  the  power  to  require  a  remit- 
titur in  actions  to  recover  damages 
for    torts,    but    the    rule    has    been 


changed  by  ttatate.    Texas  etc  By. 
Co.  ▼.  Syfan,  91  Tex.  562,  44  8.  W. 
1064.    The  same  view  of  the  main 
question  seems  to  be  favored  in  West 
Virginia.    Vinal  ▼.  Core,  18  W.  Vs. 
1;    Unfried   ▼.  Bailroad   Co.,  34  W. 
Va.   260,  12  S.  £.  512.     It  Is  also 
indorsed  in  Arkansas  Bailway  Go.  v. 
Hall,  53  Ark.  7,  13  8.  W.  138.    This 
is  also   the  view  in   Missouri  as  to 
the  supreme  oourt,  but  not  as  to  the 
trial    courts.    In    Gurley  v.  Bailiray 
Co.,   104   Mo.  211,   16  8.   W.  11,  it 
was     said     by     the     former    court: 
'Whenever  the  verdict  does  not,  upon 
its  face,  appear  to  be  the  result  of 
passion    or    prejudice,    it    is    wholly 
within  the  province  of  the  jury;  but, 
when  it  does  so  appear,  then  it  onght 
to  be  set  aside.    We  have  no  scales 
by   which    we    can    determine  what 
portion  is  just,  and  the  result  of  rea- 
son,  based    upon  the   evidence,    and 
what  part  is   poisoned  with  passion 
or  prejudice.    We    do    not    think  it 
within    our    province    to    assess   the 
damages.    When    we    set    aside  asy 
part  of  the  verdict,  we  destroy  its  in- 
tegrity, and  we  have  no  right  to  set 
ourselves  up  as  triers  of  facts,  and 
render  another  and   a  different  ver- 
dict.   We     think     the     only    logical 
course  in  such  cases  is  to  let  the  ver- 
dict stand  or  set  it  aside  as  an  eo- 
tirety.'    The  supreme  court  of  Goh>- 
rado  had  this  subject  under  disens- 
sion  in  a  recent  and  well-considered 
case,  in  which   the   authorities  were 
reviewed,   and   an   attempt  made  to 
distinguish  and  harmonize  them.    The 
conclusion  there  reached  was  that  in 
an  action  for  personal  injuries,  where 
the  verdict    was    excessive,  and  ap- 
parently   the    result    of    passion    or 
prejudice,   the   trial  court  could  not 
order   a  remittitur  of   the  excessive 
part  and  give  judgment  for  the  resi- 
due,   but    must    grant  a  new    trial. 
Davis  Iron  Works  Co.  v.  White,  31 
Colo.  82,  71  Pac.  384.    The  supreme 
court  of  the  United  States,  sp^kiog 
through  Mr.  Justice  White,  in  Haosen 
V.  Boyd,  161  U.  S.  397,  16  Sup.  Ct 
Bep.  571,  40  L.  ed.  746,  said:  The 
rule  has  been  adopted  by  this  court 
that  it  ia  proper  either  for  the  trial 
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court,  upon  an  application  for  a  new 
trial,  or  for  an  appellate  eourt  in  re- 
Tiewin^   a  jadgment,   to   permit   the 
partj  in  whose    favor    a    verdict  or 
judgment  has  been  returned   or  en- 
tered to  avoid  the  granting  of  a  new 
trial  on  account  of  error  affecting  a 
part  thereof,  bj  entering  a  remittitur 
as  to  such  erroneous  part,  when  the 
eourt  can  clearly  distinguish  and  sepa- 
rate the  same/    The  practice  of  or- 
dering a  remittitur  within  the  limits 
of   the    last-mentioned    rule    involves 
no   departure   from   sound   principle, 
and  is  expressly  sanctioned  by  our  code. 
Paragraphs  1450,  1455,  Revised  Stat- 
utes of  1901.    Authorities  are  also  to  be 
found  which  will  support  the  practice 
in  both   appellate    and    trial    courts 
of  reducing  judgments  and  verdicts, 
even  in  those  cases  where  no  standard 
of  measurement  exists,  and  although 
it  be   apparent   that   the   jury's   ex- 
cessive finding  must  have  been  influ- 
enced by  passion,  prejudice,  or  a  per- 
verse disregard  of  justice,  but  we  are 
disposed  to  question  their  soundness 
in  principle.    In  the  case  at  bar  the 
trial  eourt  was  of  the  opinion  that 
more    than    half    of    the    damages 
awarded  for   the   appellee's   Injured 
feelings'  were  excessive.    It  was  im- 
possible to  tell  how  the  jury  made  up 
their    verdict,  but  it  was    evidently 
not  the  result  of  cool  and  dispassion- 
ate   consideration.    Under  these  cir- 
cumstances, we  think  it  was  not  the 
province  of  the  court  to  substitute  its 
own  estimate  of  the  damages  for  that 
which  it  had  rejected,  but  that  the 
question   of    the    proper   sum   to   be 
awarded    was    one    of    fact,    which 
should     have     been     submitted     to 
the   determination    of    another   jury. 


tf 


Clearly,  a  distinction  must  be  drawn 
between  cases  where  the  amount  of 
the  damages  rests  solely  in  the  discre- 
tion of  the  jury,  and  those  which 
may  be  computed  by  known  and  rec- 
ognized standards.  In  the  latter 
class  of  cases,  the  amount  may  be  de- 
termined as  readily  by  the  court  as 
by  the  jury,  conceding  that  it  is  en- 
dowed with  power  to  do  so.  In  the 
other,  the  amount  must  be  determined 


by  the  jury  alone,  dnce  the  law  makes 
it  the  final  arbiter  in  the  matter; 
and  if  one  jury  abuses  its  discretion 
in  the  matter,  another  jury  must  be 
procured.  But  there  is  still  another, 
and  perhaps  ^  stronger,  reason,  for 
the  doctrine  of  the  above  case;  i.  e., 
the  inference  that  if  the  amount  is 
influenced  by  improper  considerations, 
the  finding  itself  may  also  be  tainted. 
"If  it  can  be  seen  and  fairly  said  the 
jury  gave  the  excessive  verdict  by 
reason  of  prejudice,  passion  or  other 
improper  motive,  a  new  trial  should 
be  awarded,  for  the  inference  would 
be  a  fair  one  that  the  finding  for  the 
plaintiff  was  brought  about  by  im- 
proper influences."  See  Davis  etc. 
Co.  V.  White,  31  Colo.  82,  71  Pac.  384, 
quoting  from  Burdict  v.  Railway  Co., 
123  Mo.  221,  45  Am.  St.  Rep.  528, 
27  S.  W.  453,  26  L.  R.  A.  384. 

In  the  Davis  case,  supra,  the  con- 
elusion  was  as  follows:  "Where,  in 
an  action  for  personal  injuries,  and 
others  standing  on  like  grounds,  a 
verdict  is  excessive,  and  was  returned 
as  the  result  of  passion  or  prejudice 
upon  the  part  of  the  jury,  it  should 
be  set  aside  in  its  entirety,  and  a  new 
trial  awarded."  And  that,  "It  is  be- 
yond the  power  of  a  trial  court  to  or- 
der a  remittitur  as  to  the  part  which 
it  deems  excessive,  and  enter  judg- 
ment for  the  residue,  because  the  en- 
tire verdict  is  vitiated  by  the  im- 
proper motive,  and  it  is  impossible 
for  the  court  to  determine  that  any 
particular  part  is  free  from  objection^ 
and  some  other  part  is  bad." 

A  review  of  the  cases  goes  very 
far  to  sustain  this  view.  In  Salida 
V.  McKinna,  16  Colo.  523,  27  Pac. 
810,  sometimes  cited  in  support  of 
the  theory  that  the  court  may  remit 
a  part  of  an  excessive  verdict  as  a 
condition  to  denying  a  motion  for  a 
new  trial,  the  excess  was  clearly  traced 
to  the  admission  of  improper  testi- 
mony, and  not  to  passion  or  prejudice. 
In  Sills  V.  Hawes,  14  Colo.  App.  157, 
59  Pac.  422,  the  action  was  for  un- 
lawful taking  and  conversion  of  per- 
sonal property.  Hence,  the  damages 
were  such  as  might  be  computed  by 
recognized   legal   standards.    In   the 
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If  the  plaintiff  expressly  waives  the  excess  oomplained  of,  the 
court  may  make  an  unconditional  order  denying  the  motion,  bat 
the  waiver  should  be  recited  therein  J* 

As  above  stated,  damages  which  cannot  be  measured  or  computed 
according  to  legal  standards,  or  known  and  established  rules,  are 
necessarily  left  to  the  ** sound  discretion"  or  ^'dispassionate  judg- 
ment" of  the  jury.''*  Such  damages,  as  contradistinguished  from 
those  which  may  be  so  measured  and  computed,  are  commonly 
defined  as  discretionary.''^    Damages  of  this  character  are  within 


eases  first  aboTe  cited,  either  no  ob- 
jection was  raised,  or  the  priyilege  of 
making  a  remission  was  asked  and 
granted.  In  CaldweU  v.  Willey,  16 
Colo.  169,  26  Pac.  161,  the  basis  for 
the  damans  asked  was  breach  of 
contract,  and  the  same  remark  applies. 
Besides  it  was  the  opinion  of  the 
court  that  the  verdict  should  have 
been  unhesitatingly  set  aside  on  the 
ground  of  bias  and  prejudice,  or  im- 
proper motives  in  computing  the 
amount  of  the  verdict,  in  Elevator 
Co.  V.  Craddock,  5  Colo.  App.  203,  37 
Pac.  950,  it  was  said  that  when  the 
verdict  is  evidently  the  result  of  bias 
or  prejudice,  it  should  always  be  set 
aside.  See,  also,  Bell  v.  Morse,  48 
Kan.  601,  29  Pac.  1086;  Adcock  v. 
Oregon  etc.  Co.,  45  Or.  173,  77  Pac. 
78;  Sorenson  v.  Oregon  etc.  Co.,  47 
Or.  24,  82  Pac.  10;  Hanson  v.  Hen- 
derson, 20  8.  D.  456,  107  Pac.  670. 

The  subject  is  greatly  shrouded  in 
donbt,  and  nothing  short  of  a  study 
of  the  cases  themselves  will  serve  to 
elucidate  it  fully.  It  may  be  said, 
however,  that  while  the  supreme  court 
of  Washington  has  gone  very  far  in 
the  revision  of  excessive  verdicts  ap- 
parently given  under  the  influence  of 
passion  or  prejudice,  and  much  fur- 
ther than  any  other  court,  it  is  doubt- 
ful if  that  court,  even,  would  hold 
differently  from  the  above.  Out  of 
a  very  large  number  of  cases  where  a 
remission  was  adjudged,  a  small  pro- 

«  portion  only  is  noted  of  verdicts  thus 
reduced  originally  tainted  by  passion 
or  prejudice,  and  expressly  so  de- 
termined. See  Lewis  v.  Northern 
Pacific  Co.,  36  Mont.  207,  92  Pac. 
469;  Ross  v.  Robertson,  12  N.  D.  27, 
94   N.    W.    765;    Lohr   v.    Honsinger 

.    (N.  D.)#  128  N.  W.  1035;  Doyle  ▼. 


Edwards,  15  8.  D.  648,  91  N.  W.  322; 
Mostellar  v.  Holbom,  20  S.  D.  545, 
108  N.  W.  13;  Reddon  v.  Union  Pa- 
cific Co.,  5  Utah,  344,  15  Pae.  262; 
Brown  v.  Southern  Pacific  Co.,  7 
Utah,  288,  26  Pac.  579;  Mahood  v. 
P.  V.  Coal  Co.,  8  Utah,  85,  30  Pac 
149;  English  v.  Southern  Pacific  Co^ 
13  Utah,  407,  57  Am.  St.  Rep.  772, 
45  Pac.  47;  Yost  v.  Tracy,  13  UUh, 
431,  45  Pac.  346;  Kohler  v.  Rur- 
haven,  8  Wash.  452,  36  Pac.  253,  681 ; 
Winter  v.  Shoudy,  9  Wash.  52,  36 
Pac.  1049 ;  Rigney  v.  Tacoma  etc.  Co., 
9  Wash.  245,  37  Pac.  297;  Washing- 
ton V.  Spokane  etc.  Co.,  13  Wash.  9.  42 
Pac.  628;  McDonough  v.  Great  North- 
ern Co.,  15  Waah.  244,  46  Pae.  334; 
Hughes  V.  Dexter  Horton  Co.,  26 
Wash.  110,  66  Pac.  109;  Cogswcfl 
V.  West  etc.  Co.,  5  Wash.  46,  31  Pm. 
411;  Bailey  v.  Cascade  Timber  Co., 
35  Wash.  295,  77  Pac.  377 ;  Wait  t. 
Robertson  etc.  Co.,  37  Wash.  282^  79 
Pac.  926;  Walker  ▼.  McNeill,  17 
Wash.  582,  50  Pac.  518;  McDannald 
V.  Railroad  Co.,  31  Wash.  585,  72  Pae. 
481;  Stone  v.  Seattle,  33  Wash.  644, 
74  Pac.  808 ;  Morrison  ▼.  Railroad  Co., 
34  Wash.  70,  74  Pae.  1064;  Gallamors 
V.  Olympia,  34  Wash.  379,  75  Pat 
978;  Halverson  v.  Electric  Co.,  35 
Wash.  600,  77  Pac.  1058;  Wyiiams 
V.  Spokane  etc.  Co.,  42  Wash.  597, 
84  Pac.  1129,  44  Wash.  363,  87  Pac 
491. 

Td  Bentley  v.  Hurlburt,  153  CaL  796, 
96  Pac.  890. 

Te  See  section  94,  note  2a,  ante,  and 
cases  cited;  and  see  Lee  v.  Southera 
Pacific  Co.,  101  Cal.  118,  35  Pac  572, 
and  cases  there  cited. 

7f  It  is  not  to  be  inferred  that  the 
jnry  is  permitted  to  travel  outride  the 
evidence  at  will  for  information  apoi 
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the  exclusive  province  of  the  jury,  and  its  conclusion  is  not  subject 
to  review  merely  because  the  amount  is  in  excess  of  what  is  justified 
by  the  evidence,  or  what  the  court  itself,  or  another  jury,  would 
I)erhaps  have  fixed.'*  It  is  only  when  the  jury  disregards  the  evi- 
dence, and  gives  damages  in  excess  of  that  which  may  be  said  to 
be  fairly  sustained  by  the  evidence,  under  the  influence  of  passion 
or  prejudice,  that  its  action  is  subject  to  review  on  motion  for  new 
trial.*'' 

The  question  for  review  is  not  whether  the  verdict  is  justified  by 
the  evidence,  or  whether  it  is  merely  excessive,  but  whether  it  is  so 
excessive  as  to  indicate  passion  or  prejudice.'*'  It  is  true,  the  court 
must  first  decide  whether  the  verdict  is  excessive,  and  for  this 
purpose  it  must  weigh  the  evidence  and  consider  the  credibility  of 
the  witnesses,  as  though  the  motion  were  made  on  the  ''insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision."  '"* 

The  question  is  one  addressed  to  the  discretion  of  the  trial  court, 
and  its  action  will  not  be  disturbed  except  for  clear  abuse.'" 

In  the  review  of  this  exercise  of  discretion,  the  question  for  the 
determination  of  the  appellate  court  depends  upon  whether  the 
court  below  has  granted  or  denied  the  motion — whether  it  has 
exercised  its  discretion  or  refused  to  exercise  it.  If  the  former,  the 
appellate  court  is  called  upon  to  say  whether  the  discretion  was 
wisely  exercised,  or  was  abused ;  if  the  latter,  the  same  question  is 
presented  to  the  appellate  court  as  was  presented  to  the  trial  court, 
viz.,  Was  the  verdict  given  under  the  influence  of  passion  or  preju- 
dice T  The  appellate  court,  in  reviewing  the  action  of  the  court 
below  in  granting  a  new  trial  upon  this  ground,  will  not  reverse 
the  order  merely  because  it  differs  with  the  trial  court  as  to  what 
would  have  been  just  compensation,  unless  the  difference  of  opinion 
is  such  as  to  justify  the  conclusion  that  the  court  abused  its  dis- 


which  to  Hx  the  amount  of  their  ver- 
dlet.  Damages  of  this  character,  as 
weU  as  those  defined  as  custuai,  depend 
upon  and  are  deduced  from  the  evi- 
dence. 

7s  See  Lee  v.  Southern  Pacific  Co., 
101  Cal.  118,  35  Pac.  572,  and  cases 
there  cited. 

Yh  See  cases  cited  in  note  6h  et 
seq.y  abcve. 

7k  See  eajses  above  cited.  And  see 
Tedf  Old  ▼.  Los  Angeles  etc.  Co.,  134 


Cal.  76,  66  Pac.  76,  54  L.  B.  A.  85; 
Storrs  V.  Los  Angeles  Traction  Co., 
134  Cal.  ^1,  66  Pac.  72. 

7m  See  Harrison  v.  Sutter  Street  By. 
Co.,  116  Cal.  156,  47  Pac.  1019;  Doo- 
lin  V.  Omnibus  etc.  Co.,  125  Cal.  141, 
57  Pac.  774. 

7n  See  Lee  v.  Southern  Pacific  Co., 
101  Cal.  118,  35  Pac.  572,  and  cases 
cited  in  note  7f  above.  And  see  In- 
^raham  v.  Weidler,  139  Cal.  588,  73 
Pac.  415. 
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cretion ;  ^  nor,  if  there  is  a  reasonable,  or  fairly  debatable,  justifi 
tion  for  the  granting  thereof.'^  But  where  the  question  comes,  as 
may  be  said,  straight  from  the  jury,  the  court  below  having  denied 
the  motion  for  a  new  trial,  the  question  whether  the  verdict  is  so 
disproportionate  to  the  facts  proved  as  to  shock  the  moral  sense,  is 
uppermost,  and  unless  passion  or  prejudice,  one  or  the  other,  or 
both,  is  manifest,  the  order  of  denial  will  not  be  disturbed.^' 

The  rule  as  to  conflict  of  evidence  applies  here,  equally  as  in  the 
case  of  a  motion  made  on  the  insufBciency  of  the  evidence/* 

Damages  that  are  less  than  the  injury  suffered  by  the  plaintiff 
justifies,  as  shown  by  the  uncontradicted  evidence  produced,  cannot 
be  regarded  as  excessive.' 


^  Lee  y.  Southern  Paeifle  Co.,  101 
Cal.  118,  35  Pae.  572;  and  see,  also, 
cases  cited  in  note  7f,  supra. 

Also,  Harris  v.  Zanone,  ^3  Gal.  59, 
2S  Pac.  845. 

Tq  See  Harrison  y.  Sutter  Street  Bj. 
Co.,  116  Cal.  156,  47  Pac.  1019. 

Tr  See  Lee  y.  Sonthem  Pacific  Co., 
101  Cal.  118,  35  Pac.  572^  and  cases 
there  cited ;  and  see  cases  cited  in  note 
7f,  ntpra.  Also  Harris  y.  Zanone,  93 
Cal.  59,  28  Pae.  845. 

To  same  effect,  see  Tedford  y.  Los 
Angeles  Electric  Co.,  134  Cal.  76,  66 
Pac.  76,  54  L.  R.  A.  85;  and  Storrs 
y.  Los  Angeles  Traction  Co.,  134  Cal. 
91,  66  Pac.  72. 

Ti  Doolin  y.  Omnibus  etc.  Co.,  125 
Cal.  141,  57  Pac.  774.  See,  also, 
Clowdis  y.  Flume  etc.  Co.,  118  Cal. 
315,  62  Am.  St.  Bep.  238,  50  Pac.  373. 

•  Pereira  y.  Smith,  79  Cal.  232,  21 
Pac.  739. 

The  following  are  instances  of  deci- 
sions in  relation  to  applications  for 
new  trial  on  the  ground  of  excessiye 
damages:  In  1856,  $5,000  for  break- 
ing plaintiff's  legs,  one  leg  being 
shorter  than  the  other  as  a  result,  was 
held  not  to  be  so  excessive  as  to  war- 
rant the  interference  of  the  court. 
Taylor  y.  Cal.  Stage  Co.,  6  Cal.  228. 
In  the  same  year  the  court  refused  to 
disturb  a  verdict  of  $15,000  in  a  ma- 
licious attachment  case,  although  that 
amount  was  "undoubtedly  much  more 
than  the  pecuniary  damage  proved." 
Weaver  v.  Page,  6  Cal.  681.  It  was 
afterward  said  by  Sawyer,  C.  J.  (Kin- 
sey  y.  Wallace,  36  Cal.  462),  that  the 
decision  in  Weaver  y.  Page  went  "to 


the  very  verge  of  the  mle  requiriiig 
verdicts  to  be  sustained  bj  appellate 
courts  where  the  ground  of  appetl  ii 
excessive  damages."  In  1864  it  wss 
held  that  the  court  could  not  distoib 
a  verdict  for  $2,250  for  an  injury 
to  plaintiff's  foot,  whereby  he  lost 
two  of  his  toes  and  acquired  a  per- 
manent limp.  Aldrieh  ▼.  Palmer,  24 
Cal.  513.  In  the  same  year  it  irts 
held  that  the  court  could  not  disturb 
a  verdict  of  $16,500  for  perBonal  in- 
juries of  a  very  serious  nature. 
Boyce  v.  Cal.  Stage  Co.,  25  CaL  460. 
In  1868  it  was  Leld  that  a  verdict  of 
$7,600  in  a  malicious  attachment  eas8 
was  excessive,  and  the  pkintiff  ma 
required  to  reduce  it  to  $3,000,  for 
which  sum  the  verdict  was  allowed 
to  stand.  Kinsey  v.  Wallace,  36  Ctl 
462.  In  Wilson  v.  Fitch,  41  CaL  363, 
9  Morr.  Min.  Bep.  155,  it  was  held 
that  the  court  could  not  say  that  a 
verdict  for  $7,500  for  m  libel  by  a 
newspaper  was  excessive.  In  Myers 
T.  San  Francisco,  42  CaL  215,  it 
was  held  that  $5,000  for  the  death 
of  a  child  was  not  excessive.  In  But- 
sell  v.  Dennison,  45  CaL  337,  it  was 
held  that  $7,000  in  a  malicious  prose- 
cution case  was  not  excessive;  but  tlie 
court  afterward,  on  rehearing,  required 
plaintiff  to  remit  one-hafi  of  the 
amount.  50  Cal.  243.  In  Siemers  ▼. 
Eisen,  54  Cal.  418.  it  was  held  that 
$1,400  for  personal  injuries  was  not 
excessiye.  In  Beeson  v.  Qreen  Moun- 
tain G.  M.  Co.,  57  Cal.  20,  it  was  held 
that  a  verdict  for  $8,000,  awarded 
to  a  widow  for  the  death  of  her  hus- 
band, was  not  exeeaaive.    So  in  Cook 
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T.  Claj  St.  Hin  B.  B.  Co.,  60  Cftl. 
604,  9  Pac  G.  L.  J.  605,  it  was  held 
that  a  Terdiet  of  $8,000,  awarded  to 
the  widow  and  daughter  of  the  de- 
ceased,   was    not    ezeeasiye.     So    in 
Nehrbas  t.  C.  P.  B.  B.  Co.,  62  Cal. 
320,   it  was  held  that  a  verdict  of 
$10,800,  awarded  to  a  father  for  the 
kiUing  of  his  five  children,  was  not 
exceaaiTe.    In  St.  Ores  v.  McGlashen, 
74  GkL  148,  15  Pac.  452,  $1,100  held 
not   excessive  for  wanton  attack  on 
aged  cripple.    In  Bazzo  v.  Yami,  81 
CaL     289,  22   Pac.    848,    $500    held 
not  excessive  for  forcible  trespass,  ac- 
companied  bj   insnlt  and   fright   to 
plaintiif' s    wife,    causing    prolonged 
illnees.     In  CVCallaghan  v.  Bode,  84 
CaL    489,   24   Pac   260,  $8,000  held 
not  excessive    for    injuries  resulting 
in  death  of  plaintiff's  decedent,  where 
he   was   a   young  man,   twenty-three 
years   old,  of   good   habits,   and   the 
sole  support  of  his  mother  (plaintiff) 
and  her  four  minor  children,  to  whom 
his  earnings  of  forty  or  fifty  dollars 
per  month  were  given,  and  for  whose 
benefit  the  judgment  was  given.    In 
Dwyer  v.   CarroU,  86   Cal.    298,     24 
Pac.    1015,   $500   held   not   excessive 
for  injury  to  property  and  business 
caused  by  enforced  vacation  of  busi- 
ness  premises  on  account  of  altera- 
tions and  repairs.    In  Fisher  v.  South- 
em  Pacific  Co.,  89  Cal.  399,  26  Pac. 
894,  $30,000  held  excessive  for  per- 
sonal injuries,  where  the  evidence  as 
to  permanency  and  extent  of  plain- 
tiff's   injuries    was    confiicting,    and 
tended   to  show  that  they  were  less 
serious   than  claimed.    In  Harris  v. 
Zanone,    93    Cal.    69,    28    Pac.    845, 
$5,000  was  held  not  excessive  for  libel. 
In  Swain  v.  Fourteenth  Street  B.  B. 
Co.,  93  Cal.  179,  28  Pac.  829,  $7,000 
was  held  not  excessive  for  personal 
injuries    to    police   officer   where   the 
patrol  wagon  appeared  to  have  been 
negligently  run  into  by  a  car,   and 
the  officer  severely  injured.     In  Mor- 
gan ▼.  Southern  Pacific  Co.,  95  Cal. 
501,   30  Pac.   601,  $15,000   held  not 
excessive  for  permanent  injuries  ac- 
companied by  continual  suffering.     In 
Gorman  v.   Southern   Pacific  Co.,   97 
CaL  1,  33  Am.  St  Bep.  157,  31  Pac. 


1112,  $500  was  held  not  excessive 
for  injuries  caused  by  being  expelled 
from  train  with  nnncicessary  violence. 
In  Marshall  v.  Taylor,  98  Cal.  55, 
35  Am.  St.  Bep.  144,  32  Pac.  867, 
$25,000  held  not  excessive  for  seduc- 
tion, where  plaintiff  was  a  chaste, 
virtuous  female  of  sixteen  years,  and 
the  defendant  a  man  of  wealth  and 
standing,  and  the  circumstances  such 
as  to  show  that  the  latter  had  a  dis- 
tinct advantage  over  the  former  in 
a  contest  of  that  kind.  In  Chapell 
T.  Schmidt,  104  CaL  511,  38  Pac.  892, 
$2,500  held  not  excessive  for  injuries 
caused  by  a  wanton  assault  upon  an 
infirm  man.  In  Sloane  v.  Southern 
California  By.  Co.,  Ill  Cal.  668,  44 
Pac.  320,  32  L.  B.  A.  193,  $1,400 
was  held  excessive.  In  Warner  v. 
Southern  Pacific  Co.,   113   CaL   105, 

54  Am.  St.  Bep.  327,  45  Pac.  187, 
$5,000  held  excessive  for  ejecting 
passenger  from  train.  In  McDowell 
V.  Hyman,  117  CaL  67,  48  Pac.  984, 
$900  was  held  not  excessive  for  in- 
jury to  property  on  account  of  ac- 
cumulations of  dust  and  debris  from 
improvements  to  building.  In  Fox 
V.  Oakland  etc.  Co.,  118  Cal.  55,  62 
Am.  St.  Bep.  216,  50  Pac.  25,  $6,000 
held  excessive  for  death  of  infant 
child.  In  Clowdis  v.  Flume  etc.  Co., 
118  Cal.  315,  62  Am.  St.'  Bep.  238, 
50  Pac.  373,  $5,500  held  not  exces- 
sive for  perhaps  permanent  injury. 
In  Nofsinger  v.  Goldman,  122  Cal. 
609,  55  Pac.  425,  $5,000  held  not 
excessive  where  plaintiff  was  nearly 
flayed  by  escaping  steam  caused  by 
defendant's  negligence.  In  Doolin  v. 
Omnibus  etc.  Co.,  125  CaL  141,  57 
Pac.  774,  $20,000  held  excessive.  In 
Boche  V.  Bedington,  125  Cal.  174, 
57  Pac.  890,  $4,000  held  not  ex- 
cessive where  injury  resulted  in  per- 
manently shortened  limb.  In  Will- 
iams V.  Casebeer,  126  Cal.  77,  58 
Pac.  380,  $2,000  held  not  excessive 
for  malicious  prosecution.  In  Clare 
V.  Sacramento  etc.  Co.,  122  Cal.  504, 

55  Pac.  326,  $2,000  held  not  excessive 
for  injuries  to  sight,  hearing  and 
nervous  system.  In  Mize  v.  Hearst, 
130  Cal.  630,  63  Pac.  30,  $2,650  held 
not  excessive  for  libeL    In  Wahlgren 
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V.  Market  Street  By.  Co.,  132  itial. 
656,  62  Pae.  308,  64  Pae.  993,  $1,000 
held  not  excessive  for  broken  arm, 
where  plaintiff  was  prevented  thereby 
from  working  for  three  months.  In 
Trabing  v.  California  etc.  Co.  (Cal.), 
65  Pae.  478,  $1,500  held  not  excessive 
for  wrongful  ejection  from  defend- 
ant's vessel.  In  Storrs  v.  Los  Angelea 
Traction  Co.,  134  Cal.  91,  66  Pae.  72, 
$2,000  was  held  not  excessive  for  in- 
juries of  a  more  or  less  permanent 
character  which  seriously  diminished 
plaintiff's  capacity  to  earn  money.  In 
Sheyer  v.  Lowell,  134  Cal.  357,  66 
Pae.  307,  $300  held  not  excessive  for 
injuries  lasting  nearly  a  year.  In 
Tedford  v.  Los  Angeles  Electric  Co., 

134  Cal.  76,  66  Pae.  76,  54  L.  B.  A. 
S5,  $15,000  held  not  excessive  for  in- 
juries sustained  by  a  shock  of  elec- 
tricity.   In  Dolan  v.  Sierra  etc.  Co., 

135  Cal.  435,  67  Pae.  686,  $7,000  held 
not  excessive  for  permanent  injuries 
sustained  in  a  railroad  wreck.  In 
Skelton  ▼.  Pacific  Lumber  Co.,  140 
Cal.  507,  74  Pae.  13,  $18,000  held  not 
excessive  for  injuries  causing  death  of 
wage-earner,  where  there  were  other 
elements  of  damages  within  the  con- 
sideration of  the  jury,  although  such 
sum  might  not  be  considered  in  ac- 
cordance with  said  wage-earner's  ca- 
pacity. In  Beeve  v.  Colusa  etc.  Co., 
152  Cal.  99,  92  Pae.  89,  $30,000  held 
not  excessive  under  the  circumstances. 
In  Bonneau  v.  North  Shore  etc.  Co., 
152  Cal.  406,  93  Pae.  106,  $7,500 
held  not  excessive  for  permanent  in- 
juries where  the  cost  of  medical  treat- 
ment was  upward  of  $2,000.  In  Per- 
kins V.  Sunset  etc.  Co.,  155  Cal.  712, 
103  Pae.  190,  $25,000  held  not  ex- 
cessive under  the  circumstances. 

In  the  following  cases  the  appellate 
court  declined  to  interfere  with  the 
amount  of  the  verdict;  but  the  report 
does  not  indicate  clearly  whether  the 
question  of  the  influence  of  passion 
or  prejudice  was  raised  or  not.  In 
other  words,  while  the  amount  is  at- 
tacked as  excessive,  in  each  instance, 
it  does  not  appear  whether  the  ques- 
tion was  raised  upon  an  assignment 
of  "excessive  damages  appearing  to 
h&ve  been  given  under  the  influence 


of  passion  or  prejudiee,"  or  upon  one 
of  "inaufficiency  of  the  evidence  to 
justify  the  verdict,"  etc.: 

Arizona:  Davis  v.  Simmons,  1  Ariz. 
25,  25  Pae.  535;  Hobson  v.  N.  M.  k 
A.  B.  Co.,  2  Ariz.  171,  11  Pae.  545; 
Phoenix  etc.  Co.  ▼.  Landia  (Ariz.), 
108  Pae.  247. 

California:  Perkins  ▼.  Sunset  etc. 
Co.,  155  Cal.  712,  103  Pae.  190;  Dow 
V.  Sunset  etc.  Co.,  157  CaL  182,  106 
Pae.  587;  Klein  v.  Atchison  etc  Co., 
12  Cal.  App.  285,  107  Pae.  147. 

Colorado:  Union  Depot  Co.  t. 
Smith,  16  Colo.  361,  27  Pae.  329; 
Denver  etc.  Co.  ▼.  Ounning,  33  Colo. 
280,  80  Pae.  727;  Northern  etc  Co. 
V.  Allera,  46  Colo.  224,  104  Pae.  197; 
Manger  v.  Orodnick,  3  Colo.  App.  534, 
34  Pae.  688. 

Idaho:  York  ▼.  Pacific  ete.  Co.,  & 
Idaho,  574,  69  Pae.  1042;  Tarr  t. 
O.  8.  L.  By.  Co.,  14  Idaho,  192,  125 
Am.   St.   Bep.   151,  93   Pae.  957. 

Montana:  John  v.  Northern  Pacific 
Co.,  42  Mont.  18,  111  Pae.  632;  Oster- 
holm  V.  Boston  ete.  Co.,  40  Mont 
508,  107  Pae.  499. 

Nevada:  Wedekind  v.  Southern  Pa- 
cific Co.,  20  Nev.  292,  21  Pae.  662; 
Paul  V.  Cragnas,  25  Nev.  293,  59  Piu. 
857,  60  Pae.  983. 

New  Mexico:  Schnoidt  ▼.  Soath- 
westem  etc.  Co.  (N.  M.),  107  Pae, 
677. 

Oklahoma:  Oklahoma  City  v.  Welsh, 
S  Okl.  288,  41  Pae.  598 ;  Long  v.  Me- 
Williams,  11  Okl.  562,  69  Pae.  882. 

Oregon:  Skottowe  v.  Oregon  ete. 
Co.,  22  Or.  430,  30  Pae.  222,  16  L.  B. 
A.  593. 

Utah:  Chipman  ▼.  Union  Pacific 
Co.,  12  Utah,  68,  41  Pae.  562;  Jolin- 
son  V.  Union  Pacific  Co.,  35  Utah, 
285,  100  Pae.  390. 

Washington:  Columbia  ete.  Co.  v. 
Hawthorne,  3  Wash.  Ter.  353, 19  Pic 
25 ;  Saunders  v.  United  States  etc  Co., 
25  Wash.  475,  65  Pae.  782;  PnikaB 
▼.  Spokane,  27  Wash.  615,  68  Pae. 
383 ;  Grissom  v.  Hofius,  39  Wash.  51. 
80  Pae.  1002,  4  Ann.  Gas.  125; 
Whelan  v.  Washington  etc  Co.,  41 
Wash.  153,  111  Am.  St  Bep.  1006. 
83  Pae.  98;  Curtis  v.  Barber  Asphalt 
Co.,  44  Wash.  334,  87  Pae.  345;  Nor- 
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man  t.  Bellingham,  46  Wash.  205,  89 
Pac.  559;  Maloney  v.  Stetson  etc. 
Co.,  46  Wash.  645,  90  Pae.  1046; 
Connell  ▼.  Seattle  etc.  Co.,  47  Wash. 
510,  92  Pac.  377;  Cook  v.  Chehalis 
etc.  Co.,  48  Wash.  619,  94  Pac.  189; 
Murraj  v.  Seattle  etc.  Co.,  50  Wash. 
444,  97  Pac.  458;  Matthews  v.  Spo- 
kane, 50  Wash.  107,  96  Pac.  827; 
Daskey  v.  Green  Lake  Co.,  51  Wash. 
145,  98  Pae.  99;  Pearson  v.  Alaska 
Co.,  51  Wash.  560,  130  Am.  St.  Rep. 
1117,  99  Pac.  753;  Nelson  v.  Western 
etc.  Co.,  52  Wash.  177,  100  Pac.  325; 
Harris  ▼.  Puget  Sound  etc.  Co.,  5Z 
Wash.  289,  100  Pae.  838;  Bagge  v. 
Seattle  etc.  Co.,  54  Wash.  483,  103 
Pae.  824;  Bood  v.  Seattle  etc.  Co.,  55 
Wash.  217,  104  Pac.  249;  Hoseth  ▼. 
Preston  MiU  Co.,  55  Wash.  416,  104 
Pac.  612;  Wilson  ▼.  Seattle  etc.  Co., 
55  Wash.  6i)6,  104  Pac.  1114;  Dunkin 
V.  Hoqniam,  56  Wash.  47,  105  Pac. 
149;  Falldin  ▼.  Seattle,  57  Wash.  307, 
106  Pac.  914;  Alkire  v.  Myers  Lnm- 
her  Co.,  57  Wash.  300,  106  Pac.  915; 
Kincaid  v.  Walla  WaUa  etc.  Co.,  57 
Wash.  334,  135  Am.  St.  Bep.  982,  106 
Pac.  918;  Olsen  v.  GiU  etc.  Co.,  58 
Wash,  151,  108  Pac.  140;  Luper  ▼. 
Henry,  59  Wash.  33,  109  Pac.  208; 
Pierce  ▼.  Spokane  etc.  Co.,  59  Wash. 
615,  110  Pac.  537;  Denny  ▼.  Seattle 
etc.  Co.  (Wash.),  Ill  Pac.  450; 
Tecker  v.   Seattle  etc.  Co.    (Wash.), 

111  Pac.  791;  Dukette  v.  Northwest 
ete.  Co.  (Wash.),  Ill  Pic.  1065; 
Cox  V.  Wilkenson  etc.  Co.    (Wash.), 

112  Pac  231;  Starck  v.  Washington 
etc.  Co.  (Wash.).  112  Pac.  235;  Hall 
▼.  Northwest  Co.  (Wash.),  112  I'ac. 
369:  Mrosevich  v.  Western  etc.  Corp. 
(Wash.),  112  Pac.  925;  Myhra  v. 
Chicago  etc,  Co.  (Wash.)  112  Pac. 
929;  Yonnt  y.  Strickland,  17  Wyo. 
526,  101  Pac.  942. 

In  Montague  v.  Hanson,  38  Mont. 
376,  99  Pac.  1063,  and  Bourke  v. 
Butte  etc.  Co.,  33  Mont.  267,  83  Pac. 
470,  the  court  seemed  to  decide  the 
question  as  upon  the  evidence.  And 
the  same  may  be  said  of  Linforth  v. 
San  Francisco  etc.  Co.,  156  Cal.  58, 
103  Pac.  320.  In  neither  of  these 
cases  was  any  reference  made  to  the 
VewTiial— 80 


probability  of  passion  or  prejudice  of 
the  jury.  In  Easterly  v.  Batonville 
etc.  Co.  (Wash.),  Ill  Pac.  876,  the 
amount  of  the  verdict  was  said  to  be 
"not  flagrantly  excessive."  In  Well 
▼.  Moran,  55  Wash.  102,  104  Pac.  172, 
it  was  said  that  the  amount  was  not 
so  disproportionate  as  to  require  to 
be  set  aside  or  reduced. 

In  the  following  cases  the  amount 
of  the  verdict  was  reduced,  as  being 
excessive;  but,  again,  as  in  the  pre- 
eeding  list,  in  each  case  there  is  a 
doubt  as  to  which  ground,  whether 
live  or  six,  was  assigned,  and  de- 
termined by  the  court: 

Colorado:  Kilpatrick  ▼.  Inman,  46 
Colo.  514,  105  Pac.  1080,  26  L.  B.  A., 
N.  S.,  188. 

Montana:  Yergy  y.  Helena  ete.  Co., 
39  Mont.  213,  102  Pac.  310;  Stewart 
V.  Pillsbury  etc.  Co.,  42  Mont.  200, 
111  Pac.  723;  Forquer  v.  North,  42 
Mont.  272,  112  Pac.  439. 

Utah:  Mahood  v.  Pleasant  Valley 
Co.,  8  Utah,  85,  30  Pac.  149;  Eiley 
V.  Salt  Lake  etc.  Co.,  10  Utah,  428, 
37  Pac.  681;  English  v.  Southern  Pa- 
cific Co.,  13  Utah,  407,  57  Am.  St. 
Sep.   772,  45   Pac.  47. 

Washington:  Mitchell  y.  Tacoma 
etc.  Co.,  13  Wash.  560,  43  Pac.  528; 
Walker  v.  McNeill,  17  Wash.  582,  50 
Pac.  518;   Stone  v.  Seattle  etc.  Co., 

33  Wash.  644,  74  Pac.  808;  Morrison 
y.  Northern  Pacific  Co.,  34  Wash.  70, 
74  Pac:  1064;  Gallamore  v.  Olympia, 

34  Wash.  379,  75  Pac.  978 ;  Bailey  v. 
Cascade  Timber  Co.,  35  Wasn.  295, 
77  Pac.  377 :  Halverson  v.  SSeattle  etc. 
Co.,  M  Wash.  600,  77  Pac.  1058; 
Hart  V.  Cascade  Timber  Co.,  39  Wash. 
279,  81  Pac.  738;  Leeson  v.  SawmiU, 
41  Wash.  423,  83  Pac.  891;  Melse  v. 
Alaska  etc.  Co.,  42  Wash.  356,  84 
Pac.  1127;  Kirby  v.  Wheeler-Osgood 
Co.,  42  Wash.  610,  85  Pac.  62;  Smith 
y.  Dow,  43  Wash.  407,  86  Pac.  555; 
Comrade  y.  Atlas  etc.  Co.,  44  Wash. 
470,  87  Pa&  517;  Campbell  v.  Wheeli- 
han-Weidauer  Co.,  45  Wash.  675,  89 
Pac.  16J :  Meyers  v.  Syndicate  Co., 
47  Wash.  48,  91  Pac.  549 ;  Robinson  v. 
Spokane  etc.  Co.,  47  Wash.  303,  91 
Pac.  972;  Ball  v.  Peterman  ete   0»., 
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The  amomit  of  damages  adjudged  cannot  go  beyond  the  amoant 
prayed  for  without  being  regarded  as  excessive.* 


47  Wash.  658,  92  Pae.  425;  Barelaj 
▼.  Puget  Sound  etc.  Co.,  48  Wash. 
241,  93  Pac.  430,  16  L.  R.  A.,  N.  8., 
140;  Hemenway  ▼.  Washington'  etc 
Co.,  49  Wash.  338,  96  Pae.  269;  Ol- 
een  ▼.  Tacoma  etc.  Co.,  50  Wash.  128, 
96  Pae.  1036;  Billings  v.  Snohomish, 
51  Wash.  135,  98  Pac.  107;  Bangenier 
▼.  Seattle  ete.  Co.,  52  Wash.  401,  100 
Pae.  842;  Nelson  ▼.  Bromlej,  65 
Wash.  256,  lOi  Pae.'  251;  Smith  t. 


Hewitt  ete.  Co.,  55  Wash.  857,  104 
Pae.  651 ;  Holland  ▼.  Bridenstine,  55 
Wash.  470,  104  Pae.  626;  Ohrstrom 
▼.  Taeoma,  57  Wash.  121,  106  Pae. 
629;  Hase  v.  Seattle,  57  Wash.  230, 
107  Pac.  515 ;  Walters  ▼.  Spokane  ete. 
Co.,  58  Wash.  293,  108  Pae.  593; 
Swanson  y.  Paeifio  Co.  (Wash.),  110 
Pac.  795. 

•  Bnrke  ▼.  Koch,  75  GaL  356,  » 
Pae.  228. 
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CHAPTER  XIV. 

GBOTJNDS  OF  THE  MOTION  —  INSUFFICIBNCT  OP  THB 

EVIDENCE,  ETC. 

f  96w    The  statate — Scope  of  subject. 

f  97.  The  motion  made  on  this  ground  ia  addressed  to  the  sound  discre- 
tion of  the  trial  court. 

S  98.  Full  weight  must  be  given,  upon  a  question  of  the  insufficiency  of 
the  eyidence,  to  evidence  that  would  have  been  ezclndedi  had  ob- 
jection been  made,  and  to  relevant  evidence  erroneoi^sly  admitted. 

f  99.    ''Or  that  it  is  against  law." 

I  99a.  Vacation  of  judgment  and  entry  of  judgment  under  sections  663  and 
663a,  California  Code  of  Civil  Procedure. 

§  06.  The  Statute — Scope  of  the  Subject. — ^The  sixth  suhdi- 
vision  of  section  657  of  the  California  Code  of  Civil  Procedure  is  as 
follows :  ''Insufficiency  of  the  evidence  to  justify  the  verdict  or  other 
decision,  or  that  it  is  against  law."  This  provision  has  been  in  the 
statute  since  1851.^  The  language  has  been  held  to  embrace  two 
distinct  matters,  viz.,  ''insufficiency  of  the  evidence  to  justify  the 
decision/'  and  that  "it  is  against  law."  These  will  be  considered 
separately,  the  latter  forming  the  subject  of  the  last  section  of  this 
chapter.  * 

The  insufficiency  of  the  evidence  is  the  ground  upon  wh^ch  the 
motion  should  foe  made  where  it  is  claimed  that  the  evidence  given 
at  the  trial  called  for  other  findings  or  a  different  verdict  It 
is  not  the  judgment,  but  the  verdict  or  decision  of  facts,  against 
which  the  attack  should  be  directed.  It  is  inexact  to  say  that  the 
judgment  is  not  supported  by  the  evidence.'  The  judgment  rests 
upon  the  verdict  or  findings,  and  the  verdict  or  findings  upon  the 
evidence.  The  judgment  may  be  supported  by  the  verdict  or  find- 
ings, which  may  be  entirely  unsupported  by  the  evidence,  and  irice 
versa.  When  a  party  considers  that  the  judgment  is  not  supported 
by  the  findings  or  verdict,  his  only  course  is  to  appeal  from  the 
judgment.*  When  he  desires  to  test  the  question  whether  the  evi- 
dence justifies  the  verdict  or  findings,  his  ordinary  course  is  to  move 
for  a  new  trial  under  the  sixth  subdivision,  on  the  ground  of  the 
insufficiency  of  the  evidence,  etc.*    This  he  may  do  whether  there 

X  Laws   of  1851,  p.  81,  sec.   193.  *  See  section  1,  ante. 

See  section  23,  arUe.  *  A  motion  to  amend  the  flndings 

*  See  People  v.  Banvard,    27    Cal.  would    be   irregular.     Pico   v.   Sepul- 

470;  Martin  ▼.  Matfield,  49  Cal.  42.  veda,  66  Cal.  336,  6  Pae.  515. 
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are  written  findings  or  not.*  Before  the  adoption  of  the  Code  of 
Civil  Procedure  this  was  the  only  remedy  of  the  party;  •  he  eould 
not  present  the  question  of  the  insufficiency  of  the  evidence  other- 
wise than  on  motion  for  new  trial.^  In  the  early  cases  it  was  held 
that  this  rule  did  not  apply  to  equity  cases,  in  which  it  was  said 
that  the  court  could  review  the  evidence  without  a  motion  for  new 
trial.  But  this  doctrine  was  subsequently  repudiated,  and  it  was 
held  that  the  rule  applied  to  equity  cases'  as  well  as  to  other 
actions.* 


V  Within  the  meaning  of  the  sub- 
division stipulations  are  evidence 
(Lorenzana  v.  CamariUo,  41  Gal.  467; 
Carpentier  v.  Small,  35  Cal.  346),  un- 
less the  stipulation  amounts  to  an 
agreed  statement  of  facts.  See  sec- 
tion 249,  post.  If  there  are  no  express 
findings,  the  sj}ecificationB  of  the  in- 
sufficiency of  the  evidence  should  be  di- 
rected at  the  implied  findings.  Beed  v. 
Bernal,  40  Cal.  628;  and  look  at  Stein- 
bach  V.  Krone,  36  Gal.  303;  Morrill 
V.  Ghapman,  35  Gal.  85.  Under  the 
system  of  implied  findings  which  pre- 
vailed between  1861  and  1873,  if  upon 
the  submission  of  the  cause  written 
findings  were  requested,  the  party  was 
entitled  to  wait  until  his  request  was 
complied  with  before  proceeding  witli 
his  motion  for ,  new  trial.  See  Pol- 
hemuB  y.  Garpenter,  42  Cal.  375.  But 
if  none  were  requested,  and  none  were 
filed,  it  was  necessary  for  him  to  de- 
termine for  himself  what  were  the 
ultimate  facts  upon  which  the  judg- 
ment rested,  and  direct  his  specifica- 
tions at  such  supposed  nndings. 
Beed  t.  Bernal,  above.  Under  the 
pystem  of  express  findings,  as  is  else- 
where shown,  it  is  incumbent  upon 
the  court  to  file  findings,  whether  they 
are  requested  or  not,  unless  they  are 
waived.  If  they  are  waived,  findings 
in  support  of  the  judgment  are  im- 
plied as  under  the  old  system  (see 
section  239,  note  18),  and  in  such  case 
it  is  necessary  to  direct  the  specifica- 
tions of  the  insufficiency  of  the  evi- 
dence at  the  implied  findings  as  above 
explained. 

•  See  cases  cited  in  note  7,  below. 

T  Griswold  v.  Sharpe,  2  Cal.  17; 
Brown  v.  Graves,  2  Cal.  118;  Smith 
V.  Phelps,  2  Cal.  120;  Ingraham  v. 
Gildermester,  2  Cal.  483 ;  CoviUaud  v. 
Tanner,  7  Cal.  39;  Thompson  v.  Lee, 
8  GaL  275,  1  Morr.  Min.  Bep.  610; 


White  V.  Glark^  8  CaL  513;  Maixioa 
y.   Pioche,   8    Gal.   522;    Garwood  v. 
Simpson,   8   Gal.   101;    Bhine   ▼.  6o- 
gardus,  IB  Gal.  73;  Liening  v.  Gould, 
13  Gal.  598;  Myers  ▼.  Casey,  14  GaL 
542;    Deputy  v.   Stapleford,   19  GaL 
302;  Allen  v.  Fennon,  27  Gal.  68;  Doll 
V.  Anderson,  27  GaL  248;  Burnett  ▼. 
Pacheco,  27  Gal.  408 ;  People  v.  Baa- 
vard,  27  GaL  470;  Buckout  v.  Swift, 
27  GaL  433,  87  Am.  Dec  90;  Hiha 
y.  Peck,  30  Gal.  280;  Green  v.  Glaik, 
31  Gal.  591;   James  y.  Williams,  31 
Gal.  211;  Baeouillat  v.  Bene,  32  Cal. 
450;   Eeeran  v.  Allen,  33  GaL  542; 
Bice  y.  Inskeep,  34  GaL  224;  Beed 
V.  Bernal,  40  Gal.  628 ;  Yates  v.  Smith, 
40  Gal.  662;  Brown  v.  Brown,  41  GaL 
88;  People  v.  HoUoway,  41  CaL  409; 
By  craft  v.  Bycraft,  42  GaL  444;  City 
of  Stockton  V.  Greanor,  45  GaL  247. 
See,  also,  Floyd  y.  Colorado  etc.  Co.,  10 
Colo.  App.  54,  50  Pac.  864;  Ness  v. 
Jones,  10  N.  D.  587,  88  Am.  St  Bep. 
755,    88    N.    W.    706;    Whitmore   t. 
Shiverick,  3  Nev.  288;  Cooper  v.  Pa- 
cific Mutual  etc.  Co.,  7  Nev.  116,  8 
Am.  Bep.  705;  James  y.  Goodenough, 
7   Nev.   324;    Conley  v.  Chedwick,  7 
Nev.  336;  Burbank  v.  Bivers,  20  Nev. 
81,  16  Pac.  430;  Tacoma  etc  Co.  t. 
Barlow,  12  Wash.  21,  40  Pac.  380. 

For  an  exhaustive  discussion  of  this 
subject,  see  Emerson  v.  Ditch  Co.,  18 
Mont.  247,  44  Pac  969. 

•  See  section  7;  and  also  Dnff  v. 
Fisher,  15  Gal.  375;  Gagliardo  v.  Hob- 
erlin,  18  CaL  394;  Green  v.  Butler, 
26  Cal.  595;  Allen  y.  Fennon,  27 
Cal.  68;  Harris  v.  S.  F.  8.  Co.,  41 
Cal.  393;  and  see  Laws  of  1861,  p. 
589.  To  same  effect,  see  Thompson 
v.  White,  63  CaL  505 ;  Pico  v.  Sepul- 
veda,  66  CaL  336,  5  Pac.  515. 

•  The  rule  applied  although  the 
evidence  is  all  one  way.  Beed  v.  Be^ 
nal,  40  CaL  628;  look  at  Brown  Y. 
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But  this  rale,  so  well  settled  under  the  old  Practice  Act,  was 
changed  by  the  Code  of  Civil  Procedure.  The  code  provided  that 
the  question  of  the  insufficiency  of  the  evidence  may  be  presented 
on  appeal  from  the  judgment,  provided  the  appeal  be  taken  within 
sixty  days  from  the  rendition  of  the  judgment ;  ^^  to  that  extent  the 
old  rule  is  changed.  But  the  code  does  not  take  away  the  right  to 
present  the  question  on  motion  for  new  trial ;  the  two  remedies  are 
concurrent. 

Where  a  party  attacks  a  verdict  or  other  decision  of  fact  on  the 
ground  that  it  is  not  supported  by  the  evidence,  he  must,  as  is  else- 
where shown,  specify  the  particulars  wherein  the  evidence  is  insuffi- 
cient.^^  In  the  absence  of  the  evidence  the  findings  are  conclusive.^' 


§  97.  A  Motion  for  New  Trial  on  the  Oround  of  the  Insufflciency 
of  fhe  Evidence  is  Addressed  to  ibe  Sound  Discretion  of  the  Trial 
Conrt. — As  is  elsewhere  shown,  the  supreme  court  will  not  disturb 
the  ruling  of  the  court  below  upon  a  motion  for  new  trial  on  the 
ground  under  consideration,  if  there  be  a  substantial  conflict  in  the 
evidence.*  The  multitude  of  decisions  laying  down  this  rule  proceed 
upon  the  theory  that  the  motion  is  addressed  to  the  discretion  of  the 
judge;  and  that  it  is  so  addressed  has  been  frequently  decided;' 


Brown,    41    Gal.    88.    It   applied    to 
c&ses    tii'ed   bj  a   referee.    Hihn   ▼. 
Peck,  30  OaL  280;  and  look  at  section 
8. 
i<>  See  section  204,  post  (note  9a). 

11  See  section  150,  post, 

13  See  section  285,  post  (note  2). 

1  See  section  288,  post, 

*  Calif omia:  Watson  ▼.  McClay,  4 
Cal.  288;  V^eddle  ▼.  Stark,  10  Cal. 
301;  Burnett  v.  V^hitesides,  15  Gal. 
35;  Quinn  v.  Kenyan,  22  Gal.  82; 
O'Brien  v.  Brady,  23  GaL  243;  Hall 
T.  Bark  Emily  Banning,  33  Gal.  522; 
Harrison  v.  Peabody,  34  Gal.  178; 
Phelps  V.  Union  M.  C.  Go.,  39  Gal. 
407;  Pierce  v.  Shaden,  55  Gal.  406; 
Bronner  v.  Wetzlar,  55  Gal.  419;  Cer- 
oid y.  Brunsi^ick-Balke  etc.  Go.,  67 
GaL  124,  7  Pac.  306;  Pico  v.  Gohn, 
67  Gal.  258,  7  Pac.  680;  Breckin- 
rid^  ▼.  Grocker,  68  Gal.  403,  9  Pac. 
436 ;  Nally  v.  McDonald,  77  Cal.  284, 
19  Pac.   418;    Grigsby  t.  Schwartz, 


82  Gal.  278,  22  Pac.  1041;  Gurtiss  y. 
Starr,  85  Gal.  376,  24  Pac.  806: 
Bjorman  y.  Fort  Bragg  etc.  Go.,  92 
Gal.  500,  28  Pac.  591;  Domica  v. 
Casassa,  101  Gal.  411,  35  Pac.  1024; 
Gole  y.  Wilcox,  99  Gal.  649,  34  Pac. 
114;  Jones  v.  Sanders,  103  Gal.  678, 
37  Pac.  649;  In  re  Garriger,  104  Gal. 
81,  37  Pac.  785;  Bates  y.  Howard, 
105  Gal.  173,  38  Pac.  715;  Warner 
y.  Thomas,  105  Gal.  409,  38  Pac.  960; 
Anderson  y.  Hinshaw,  110  Cal.  682, 
43  Pac.  389;  In  re  Martin,  113  Gal. 
479,  45  Pac.  813;  Brooks  y.  San 
Francisco  etc.  By.  Co.,  110  Gal.  173, 
42  Pac.  570;  Bledsoe  y.  Decrow,  132 
Gal.  312,  64  Pac.  397;  Hausmann  v. 
Sutter  Street  By.  Co.,  139  Cal.  174, 
72  Pac.  905;  Drathman  y.  Cohen,  139 
Gal.  310,  73  Pac.  181;  Lyon  v.  Aron- 
son,  140  Gal.  365,  73  Pac.  1063; 
Cooper  y.  Spring  Valley  Water  Co., 
145  Cal.  207,  78  Pac.  654;  Cutten  y. 
Pearsall,  146  Cal.  690,  81  Pac.  25; 
Baldwin  y.  Napa  Wine  Co.,  1   Cal. 
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App.  215,  81  Pius.  1037;  Central  Trust 
Co.  of  California  v.  Stoddard,  4  Cal. 
App.  647,  88  Pac.  806;  Wehner  ▼. 
Bauer,  10  GU.  App.  171,  101  Pae. 
417;  Crocker  v.  Garland,  4  Cal.  App. 
13,  87  Pae.  209;  Kramm  v.  Stockton 
ete.  Co.,  3  Cal.  App.  606,  86  Pac. 
738,  903 ;  Morjran  v.  L.  A.  P.  Co.,  13 
Cal.  App.  12,  108  Pac.  735;  Eidinger 
V.  Sigwart,  13  Cal.  App.  667,  110 
Pac.  521;  Witter  v.  Eedwine,  14  CaL 
App.  393,  112  Pae.  311. 

Colorado:  Tiger  y.  Lincoln,  1  Colo. 
394;  Murphy  ▼.  Cunningham,  1  Colo. 
467;  Matthews  v.  Glinea,  1  Colo.  472. 

Idaho:  Buckle  v.  McConaghy,  12 
Idaho,  733,  88  Pac.  100;  Wolfe  v. 
Ridley,  17  Idaho,  173,  104  Pac.  1014; 
Walah  ▼.  Winston,  18  Idaho,  768,  111 
Pac.  1090. 

Montana:  Chauvin  t.  Valiton,  7 
Mont.  581,  19  Pac.  215;  McCauley  v. 
Tyler,  11  Mont.  51,  27  Pac.  391; 
Murray  v.  Heinze,  17  Mont.  353,  42 
Pac.  1067,  43  Pac.  714;  Beckstead  v. 
Montana  etc.  Co.,  19  Mont.  147,  47 
Pac.  795;  Hamilton  v.  Nelson,  22 
Mont.  539,  57  Pac.  146;  Case  v. 
Kramer,  34  Mont.  142,  85  Pac.  878; 
Poumier  v.  Coudert,  34  Mont.  484, 
87  Pac.  455;  Etticn  v.  Drum,  35 
Mont.  81,  88  Pac.  659;  White  ▼. 
BarUng,  36  Mont.  413,  93  Pac.  348; 
Mullen  v.  Butte,  37  Mont.  183,  95 
Pac.  597;  Hamilton  v.  Monldah  etc. 
Co.,  39  Mont.  269,  102  Pac.  335; 
Welch  V.  Nichols,  41  Mont.  435,  110 
Pac.  89;  Flaherty  v.  Butte  etc.  Co., 
42  Mont.  89,  111  Pac.  348. 

Nevada:  Rosina  ▼.  Trowbridge,  20 
Nev.  105,  17  Pac.  751;  Edwards  v. 
Carson  etc.  Co.,  21  Nev.  469,  34  Pac. 
381. 

New  Mexico:  Archibeque  v.  Miera, 
1  N.  M.  160;  Lacey  ▼.  Woodward,  6 
N.  M.  583,  25  Pac.  785;  Green  v. 
Brown,  11  N.  M.  658,  72  Pac.  17; 
Duncan  ▼.  Holder  (N.  M.),  107  Pac, 
685. 

North  Dakota:  Gull  River  Lumber 
Co.  V.  Osborne  etc.  Co.,  6  N.  D.  276, 
69  N.  W.  691;  Black  v.  Walker,  7 
N.  D.  414,  75  N.  W.  787;  Heyrock 
V.  McKenzie,  8  N.  D.  601,  80  N.  W. 
762;  Pengilly  v.  J.  I.  Case  Co.,  11 


N.  D.  249,  91  N.  W.  68;  Galviii  v. 
Tibbs,  17  N.  D.  600,  119  N.  W.  39; 
Nilson  V.  Horton  (N.  D.),  123  K.  W. 
397. 

Oregon:  Merchants'  National  Bank 
▼.  Pope,  19  Or.  35,  26  Pac.  622 ;  Mc- 
Cormick  ▼.  Hovey,  36  Or.  259,  59  Pae. 
189;  Ruckman  v.  Ormond,  42  Or.  209, 
70  Pac.  707;  Multnomah  Co.  ▼.  Wil- 
lamette etc.  Co.,  49  Or.  204,  89  Pac 
389;  Manning  ▼.  Portland  etc.  Co.,  52 
Or.  101,  96  Pac.  545 ;  Stem  v.  Vols, 

52  Or.  597,  98  Pac.   148. 

South  Dakota:  Alt  ▼.  Chicago  ete. 
By.  Co.,  5  S.  D.  20,  57  N.  W.  1126; 
Rochf  ord  v.  Albaugh,  16  S.  D.  628,  94 
N.  W.  701;  Kuns  v.  Dinncen,  18  8, 
D.  262,  100  N.  W.  165. 

Utah:  Newton  ▼.  Brown,  2  Utah, 
126. 

Washington:  Rotting  ▼.  Cleman,  12 
Wash.  615,  41  Pac.  907;  Tacoma  v. 
Tacoma  etc.  Co.,  16  Wash.  288,  47 
Pac.  738;  Holgate  v.  Parker,  18  Wssh. 
206,  51  Pae.  368;  Snyder  v.  Parter, 
19  Wash.  276,  67  Am.  St.  Rep.  726, 

53  Pac.  59;  Friedman  v.  Manley,  21 
Wash.  43,  56  Pac.  832;  Welever  v. 
Advance  etc.  Co.,  34  Wash.  331,  75 
Pac.  863 ;  Wait  v.  Robertson  ete.  Co., 
37  Wash.  282,  79  Pac.  926;  Colvin  v. 
Northern  Paciiio  Co.,  42  Wash.  5,  84 
Pac.  616;  Cook  v.  Skinner,  46  WssL 
246,  89  Pac.  553;  Olson  v.  Hnmbird 
etc.  Co.,  48  Wash.  136,  92  Pae.  897; 
Farrell  v.  Ihrig,  50  Wash.  281,  97 
Pae.  52;  Angus  v.  Wamba,  50  Wssh. 
353,  97  Pac.  246;  Coffer  v.  Erieksoa 
(Wash.),  112  Pac.  643. 

Wyoming:  Edwards  t.  O'Brien,  2 
Wyo.  493. 

Also  Tide  Land  ReelamatioB  Dis- 
trict V.  Cunningham,  71  Cal.  221,  16 
Pac.  711;  Bennett  v.  Hobro,  72  Csl. 
178,  13  Pac.  473;  Rolling  MiU  Co.  ▼. 
Telegraph  HiU  Co.,  79  Cal.  340,  21 
Pac.  840;  Sharp  v.  Hoffman,  79  Csl. 
404,  21  Pac.  846;  MiUs  v.  Oregon 
etc.  Co.,  102  CaL  357,  36  Pac  772; 
Holtum  V.  Germania  etc.  Cto.,  139 
Cal.  645,  73  Pac.  591 ;  City  of  Peta- 
luma  V.  White,  152  Cal.  190,  92  Pae. 
177. 

See,  also,  Harnett  v.  G.  P.  R.  B.  Od., 
78  CaL  31^  20  Pae.  154;   Crooks  t. 
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and  an  order  granting  a  new  trial  on  the  ground  referred  to  will 
not  be  disturbed  except  for  a  dear  abuse  of  discretion.^  And  the 
role  applies  to  criminal  cases  as  well  as  civil.'^  It  follows  that  the 
judge  may  set  aside  a  verdict  and  grant  a  new  trial,  although  the 


MiUer,  89  Gal.  35,  26  Pae.  615 ;  Blmn 
T.  McHogh,  92  Cal.  497,  28  Pae.  592 ; 
Anglo-Nevada  Corp.  y.  Bou,  123  Cal. 
520,  56  Pae.  335. 

And  aee  section  288,  post,  partic- 
nlarly  eases  cited  in  notes  32  and  39. 

**  Calif  omia:  Gerold  t.  Brunswick- 
Baike  etc.  Co.,  67  Cal.  124,  7  Pae. 
306;  Pieo  v.  Cohn,  67  Cal.  258,  7 
Pae.  680;  Breckinridge  t.  Crocker.  68 
CaL  403,  9  Pae.  426;  Boiling  MiU 
Co.  V.  Telegraph  Hill  Co.,  79  Cal. 
340,  21  Pae.  840;  Nally  ▼.  McDonald, 
77  Cal.  284,  1^  Pae.  418;  Grigsby  v. 
Schwarts,  82  Cal.  278,  22  Pae.  1041; 
Crooks  ▼.  Miller,  89  Cal.  35,  26  Pae. 
615;  Blum  v.  McHugb,  92  Cal.  497, 
28  Pae.  592;  Bjorman  t.  Fort  Bragg 
ete.  Co.,  92  Cal.  500,  28  Pae.  591; 
Cole  ▼.  Wilcox,  99  Cal.  549,  34  Pae. 
114;  Domieo  t.  Casassa,  101  Cal.  411, 
35  Pae.  1024;  Jones  ▼.  Banders,  103. 
CaL  678,  37  Pae.  649;  In  re  Car- 
nger,  104  Cal.  81,  37  Pae.  785;  Bates 
T.  Howard,  105  Cal.  173,  38  Pae. 
715;  Warner  v.  Thomas,  106  Cal.  409, 
38  Pae.  960;  Anderson  v.  Hinshaw^ 
110  Cal.  682,  43  Pae.  389;  In  re 
Martin,  113  Cal.  479,  45  Pae.  813; 
Brooks  y.  San  Francisco  ete.  Co.,  110 
CaL  173,  42  Pae.  570;  Anglo-Nevada 
Corp.  T.  Boss,  123  Cal.  520,  56  Pae. 
335;  Bledsoe  v.  Deerow,  132  Cal.  312, 
64  Pae.  397;  Hausmann  v.  Sntter 
Street  By.  Co.,  139  CaL  174,  72  Pae. 
905;  Drathman  ▼.  Cohen,  139  CaL  310, 
73  Pae.  181;  Holtnm  v.  Germania  ete. 
Co.,  139  Cal.  645,  73  Pae.  591 ;  Lyon 
V.  Aronson,  140  Cal.  366,  73  Pae. 
1063;  Cooper  v.  Spring  Valley  etc. 
Co.,  145  CaL  207,  78  Pae.  654;  Bald- 
win  V.  Napa  Wine  Co.,  1  Cal.  APP- 
215,  81  Pae.  1037;  Central  Trust  Co. 
V.  Stoddard,  4  Cal.  App.  647,  88  Pae. 
806;  Wehner  ▼.  Bauer,  10  Cal.  App. 
171,  101  Pae.  417. 

See,  also,  Beclamation  Co.  v.  Cun- 
ningham, 71  CaL  221,  16  Pae.  711; 
Bennett  t.  Hobro,  72  Cal.  178,  13  Pae. 
473;  Harnett  v.  Central  Pacific  etc. 
Co.,  78  CaL  31,  20  Pae.  154;  Sharp 
▼.  Hoffman,  79  Cal.  404,  21  Pae.  846; 
Curtias  v.  Starr  ete.  Co.,  85  Cal.  376, 
24  Pae.  806;  Mills  v.  Oregon  ete.  Co^ 
102  CaL  357,  36  Pae  772. 


Montana:  Orr  v.  Haskell,  2  Mont. 
225,  4  Morr.  Min.  Bep.  492 ;  Mattock 
▼.  Goughnour,  11  Mont.  265,  28  Pae. 
301;  Haggin  v.  Saile,  14  Mont.  79, 
35  Pae.  514;  Mclntyre  v.  MeOabe,  19 
Mont.  333,  48  Pae.  390;  Boe  v.  Lynch, 
20  Mont.  80,  49  Pae.  381;  Butte  etc. 
Co.  V.  Societe  etc.,  23  Mont.  177,  75 
Am.  St.  Bep.  505,  58  Pae.  Ill; 
O'Bourke  v.  Sherman,  23  Mont.  310, 
58  Pae.  810. 

Washington:   Binehart  y.   Watson, 

11  Wash.  526,  40  Pae.  127;  Corbitt 
T.  Harrington,  14  Wash.  197,  44  Pae. 
132;  McBroom  v.  Wilson  Co.,  18 
Wash.  79,  50  Pae.  572;  Spokane  ▼. 
Amsterdamsch  ete.  Co.,  18  Wash.  81, 
50  Pae.  1088;  O'Bourke  v.  Jones,  22 
Wash.  629,  61  Pae.  709. 

Wyoming :  Bank  of  Chadron  v.  An- 
derson, 7  Wyo.  441,  53  Pae.  280. 

And  see  eases  eited  in  note  2,  supra. 

And  see  section  288,  post, 

sto  Subdivision  6  of  section  1181, 
Penal  Code,  provides  that  a  new  trial 
may  be  granted  defendant  "when  the 
yerdict  is  contrary  to  law  or  evi- 
dence." 

See  section  288,  post,  as  to  duty  of 
trial  judge  in  general. 

The  following  criminal  eases  are  in 
support  of  the  doctrine:  People  v. 
Baker,  39  Cal.  686;  People  v.  Ash- 
nauer,  47  Cal.  98;  People  v.  Hotz, 
73  CaL  241,  14  Pae.  856;  People  v. 
Irum  Yit,  83  Cal.  130,  23  Pae.  228; 
People  V.  Brooks,  90  Cal.  174,  27 
Pae.  72;  People  v.  Flood,  102  Cal. 
330,  36  Pae.  663;  People  v.  Neary, 
104  Cal.  373,  37  Pae.  943;  People  v. 
Knutte,  111  Cal.  453,  44  Pae.  166; 
People  V.  Chew  Wing  Gow,  120  Cal. 
293,  298,  52  Pae.  657;  People  v.  Ta- 
pia,  131  Cal.  647,  63  Pae.  1001. 

Also  the  following  Oregon  de- 
cisions: Bowen  v.  State,  1  Or.  270; 
State  V.  Fitzhugh,  2  Or.  227;  State 
v.  Wilson,  6  Or.  428;  State  v:  Mc- 
Donald, 8  Or.  113;  State  v.  Drake,  11 
Or.  396,  4  Pae.  1204;  State  v.  Becker,. 

12  Or.  318,  7  Pae.  329;  State  v. 
Mackey,  12  Or.  154,  6  Pae.  648;  State 
T.  Boberts,  15  Or.  187,  13  Pae.  896; 
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evidence  be  conflicting ;  and  it  hias  been  held  that  it  is  his  duty  to 
do  so  if  he  is  not  satisfied  with  the  verdict.  This  was  clearly  pointed 
out  by  Rhodes,  J.,  delivering  the  opinion  in  Hawkins  v.  Beichert.' 
In  that  case  it  appeared  from  the  record  that  the  coart  below 
thought  the  verdict  against  the  weight  of  the  evidence,  but  refused 
a  new  trial  on  the  ground  that  there  was  some  conflict  in  the  testi- 
mony ;  the  supreme  court  reversed  the  order,  saying  that  under  the 
circumstances  the  court  was  bound  to  grant  a  new  trial.  The 
subject  was  again  considered  in  Dickey  v.  Davis/  in  which  case 


State  V.  Clements,  15  Or.  237,  14  Pac. 
410;  State  v.  Foot  You,  24  Or.  61,  32 
Pac.  1031,  33  Pac.  537;  State  v.  Gard- 
ner, 33  Or.  149,  54  Pac.  809^;  State 
V.  HiU,  39  Or.  90,  65  Pac.  518;  also, 
State  V.  Symes,  17  Wash.  598,  50 
Pac.  487. 

s  28  Cal.  534.  Bat  see  Amsby  ▼. 
Diekhouse,  4  Cal.  102. 

4  39  Cal.  565.  See  notes  2  and  3, 
section  288,  post,  for  cases  illustrating 
the  doctrine  of  conflicting  evidence  in 
the  appellate  court. 

See,  also,  the  recent  decision  of  the 
Nevada  supreme  court  in  the  case  of 
Goldfield  etc.  Co.  v.  Frances  etc.  Co. 
(Nov.),  112  Pac.  42,  where  both  the 
leading  cases  and  the  stock  arguments, 
pro  and  con,  are  coUeeted,  and  con- 
sidered in  detail.  The  trial  judge 
had  declined  to  pass  upon  the  ground 
of  insufficiency  of  the  evidence  as  a 
ground  for  a  new  trial,  although  ex- 
pressing an  opinion  strongly  against 
the  fairness  and  justice  of  the  ver- 
dict, ''for  the  reason,"  as  given  by 
him,  "that  I  believe  it  would  be  con- 
trary to  the  spirit  and  letter  of  the 
jury  system,  for  a  court  to  say  that 
the  jury  had  not  properly  weighed  the 
evidence."  Among  several  pages  of 
citations  and  quoted  authorities  is  to 
be  found  the  following  from  an  opin- 
ion of  Justice  Brewer,  while  that  emi- 
nent jurist  was  a  member  of  the 
Kansas  supreme  court: 

''The  one  [the  trial  judge]  has  the 
same  opportunity  as  the  jury  for 
forming  a  just  estimate  of  the  cre- 
dence to  be  placed  in  the  various  wit-^ 
nesses,  and  if  it  appears  to  him  that 
the  jury  have  found  against  the 
weight  of  the  evidence,  it  is  his  im- 
perative duty  to  set  the  verdict  aside. 
We  do  not  mean  that  he  ia  to  sub- 


stitute his  own  judgment  in  all  eases 
for  the  judgment  of  the  jury,  for  it 
is  their  province  to  settle  qnestioni 
of  fact;  and  when  the  evidence  is 
nearly  balanced,  or  ia  such  that  dif- 
ferent minds  would  naturally  and 
fairly  come  to  different  conclusions 
therefrom,  he  has  no  right  to  disturb 
the  findings  of  the  jury,  although  his 
own  judgment  might  incline  him  the 
other  way.  In  other  words,  the  find- 
ing of  the  jury  is  to  be  upheld  by 
him  as  against  any  mere  doubts  of 
its  correctness.  But  when  his  judg- 
ment tells  him  that  it  is  wrong,  tba^ 
whether  from  mistake,  or  prejudice, 
or  other  cause,  the  jury  have  erred, 
and  found  against  the  fair  preponder- 
ance of  the  evidence,  then  no  duty  is 
more  imperative  than  that  of  setting 
aside  the  verdict,  and  remanding  the 
question  to  another  jury."  Kansas 
Pac.  B.  B.  Co.  ▼.  Kunkel,  17  Kan.  145, 
172. 

See,  also,  Harrison  v.  Sutter  Street 
etc.  Co.,  116  Cal.  156,  47  Pac.  1019, 
the  supreme  court,  Van  Fleet,  J.,  de- 
livering the  opinion  saying: 

"That  the  granting  of  a  new  trial 
is  a  thing  resting  so  largely  in  the 
discretion  of  the  trial  eourt  that  its 
action  in  that  regard  will  not  be  dis- 
turbed except  upon  the  disclosure  of 
a  manifest  and  unmistakable  abuse 
has  become  axiomatic  and  requires  no 
citations  of  authority  in  its  support 
It  is  true  that  such  discretion  is  not 
a  right  to  the  exertion  of  a  mere  per- 
sonal or  arbitrary  will  of  the  jud^, 
but  is  a  power  governed  by  fixed  rules 
of  law,  and  to  be  reasonably  exercised 
within  those  rules  to  the  aecomplish- 
ment  of  justice;  but  so  long  as  a 
rase-made  presents  an  instance  show- 
ing a  reasonable  or  even  fairly  debat- 
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Crockett,  J.,  delivering  the  opinion,  said :  ''The  court  below  was  not 
satisfied  with  the  verdict,  but  refused  to  disturb  it  because  there  was 
some  conflict  in  the  evidence.  This  is  not  the  correct  rule.  In  this 
court  where  there  is  a  substantial  conflict  in  the  evidence  we  decline 
to  set  aside  ^a  verdict  or  finding  of  facts  as  being  contrary  to  the 
evidence,  solely  because  we  have  had  no  opportunity  to  observe  the 
manner  of  the  witnesses,  and  to  decide  upon  their  credibility.  But 
this  reason  does  not  apply  to  the  district  judge,  and  though  it  is 
the  peculiar  province  of  the  jury  to  decide  upon  the  facts  submitted 
to  them,  generally,  in  doubtful  cases,  the  verdict  ought  not  to  be 
set  aside  as  contrary  to  the  weight  of  the  evidence ;  nevertheless,  if 
the  judge  is  not  satisfied  with  the  verdict,  and  is  convinced  that  it 
is  clearly  against  the  weight  of  the  evidence,  it  is  his  duty  to  set  it 
aside,  even  though  there  may  have  been  some  conflict  in  the  testi- 
mony. He  has  had  the  same  opportunity  as  the  jury  to  observe  the 
manner  of  the  witnesses,  and  to  decide  upon  their  credibility,  and  it 
is  his  duty  to  see  that  the  verdict  is  not  clearly  against  the  weight 
of  the  evidence.  He  must  exercise  a  wholesome  and  discreet  super- 
vision over  the  jury  in  this  respect.    'The  fact  that  there  may  have 


able  justification,  under  the  law,  for 
the  action  taken,  such  action  will  not 
be  here  set  aside,  even  if,  as  a  ques- 
tion of  first  impression,  we  might 
feel  inclined  to  take  a  different  view 
from  that  of  the  court  below  as  to 
the  propriety  of  its  action.  More 
especiallj  is  this  true  where,  as  here, 
the  question  rests  largely  in  fact,  and 
involves  a  proper  deduction  to  be 
drawn  from  the  evidence."  Harrison 
V.  Sutter  Street  etc.  Co.  was  quoted 
with  approval  in  Kramm  v.  Stockton 
etc  Co.,  10  CaL  App.  271,  101  Pac. 
914.  ' 

And  in  Green  v.  Soule,  145  Cal.  96, 
7S  Pac.  337,  quoted  in  the  same  case, 
Shaw,  J.,  for  the  court,  said : 

"There  is  a  clear  and  obvious  dis- 
tinction between  the  duty  of  a  trial 
court  and  the  duty  of  an  appellate 
ceurt  with  respect  to  the  decision  of 
such  questions.  The  trial  court  can- 
sot  rest  upon  a  conflict  in  evidence, 
but  must  weigh  and  consider  the  evi- 
dence for  both  parties,  and  determine 
for  itself  the  just  conclusion  to  be 
drawn  from  it.  If  the  judge  is  not 
satisfied  with  the  verdict,  and  is  con- 
vinced that  it  is  clearly  against  the 
weight  of  the  evidenee,  it  is  his  duty  to 


set  it  aside,  even  though  there  may 
have  been  some  conflict  in  the  testi- 
mony  Of    course,    the    judge 

should  give  due  respect  to  the  verdict 
of  the  jury,  and  may  sometimes  prop- 
erly deny  a  new  trial  in  cases  where  if 
submitted  to  him  without  a  jury  he 
might  upon  the  evidence  have  made 
a  different  decision.  He  must  be 
clearly  satisfied  that  the  verdict  is 
wrong;  otherwise  he  should  let  it 
stand.  But  in  considering  the  ques- 
tion upon  the  motion  he  must  act 
upon  his  own  judgment  as  to  the  ef- 
fect of  the  evidence.  The  parties  are 
entitled  to  the  jud^^ent  of  the  jury 
in  reaching  a  verdict  in  the  first  in- 
stance; but  upon  a  motion  for  a  new 
trial  they  are  equally  entitled  to  the 
independent  judgment  of  the  judge  as 
to  whether  such  verdict  is  supported 
by  the  evidence." 

So  in  Kramm  v.  Stockton  etc.  Co., 
supra  (California  court  of  appeals  of 
the  third  district),  it  was  said: 

"It  is  clear,  therefore,  that,  when 
the  trial  judge  is  satisfied  that  a  ver- 
dict is  wrong  and  opposed  to  the 
evidence,  if  he  refuses  to  set  it  aside 
he  violates  his  oath  of  of&ce." 
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been  evidence  submitted  to  the  jury  on  both  sides  of  the  points  at 
issue  does  not  exclude  the  exercise  of  this  beneficial  sapervision.  If 
it  did,  no  matter  how  weak  the  testimony  on  one  side  and  how  strong 
on  the  other,  the  judge  would  be  restrained  from  interference,  not- 
withstanding the  verdict  was  manifestly  against  the  weight  of  the 
evidence.  If  such  a  rule  was  adopted,  litigants  would  be  sure  to 
accommodate  themselves  to  it  by  introducing  mere  formal  (if  they 
could  command  no  other)  evidence  to  oust  the  authority  of  the 
court. '  (3  Graham  &  Waterman 's  New  Trials,  1207.)  This  reason- 
ing appears  to  us  to  be  conclusive ;  and  whilst  the  court  should  be 
careful  not  to  trench  upon  the  province  of  the  jury  in  deciding 
facts  when  the  evidence  is  nearly  balanced,  it  is  equally  true  that 
it  is  its  duty  to  set  aside  the  verdict  when  plainly  against  the  weight 
of  the  evidence,  even  though  there  may  have  been  some  confliet  in 
the  testimony.'' 

So  in  Curtiss  v.  Starr  and  Co.**  the  supreme  court  said : 
**....  The  rule  as  to  conflict  of  evidence  does  not  apply  in  the 
trial  court.  The  judge  should  set  aside  the  verdict  whenever  he  is 
not  satisfied  with  it  upon  the  evidence,  and  his  order  in  that  regard 
will  not  be  disturbed  on  appeal  if  the  evidence  is  substantially  con- 
flicting." 

So  in  Condee  v.  Gyger  ***  the  court  said: 

**....  It  is  the  duty  of  the  judge  of  the  trial  court  to  grant  a 
new  trial  whenever  he  is  not  satisfied  with  the  verdict,  if  tried  by  a 
jury,  or  with  the  findings  if  tried  by  the  court  (Curtiss  v.  Starr, 
supra) ;  and  he  is  not  bound  by  the  rule  as  to  conflicting  evidence  as 
is  this  court." 

So  in  Churchill  v.  Floumoy,**  and  PoUitz  v.  Wickersham,**  the 
language  last  quoted  was  reiterated. 

From  the  cases  last  cited  it  is  dear  that  there  is  no  difference 
in  application  between  cases  tried  by  jury  and  those  tried  by  the 
court.** 

The  rule  has  been  maintained  in  all  the  cases  where  it  was  raised 
and  none  is  more  firmly  fixed  in  the  practice.* 

te  85  Cal.  376,  24  Pac.  806.  ''The  learned  eonnsel  U  in  error  fa 

*b  126  Cal.  546,  59  Pac.  26.  snpposing  that   this  rule  is  conitoed 

40  127  Cal.  355,  59  Pac.  791.  *^Jf ^.  tried  without  a  jwy,"  i^ 

vw*.  «#«»/,  w»  *•*..  li^A.  BubetantiaUr   the   same    Tuhng   wm 

«  160  Cal.  238,  88  Pac.  911.  made  in  the  later  eases. 

4«  In  Curtiss  v.  Stan  &  Co.,  iupnn,  ^  The  cases  in  point  have  heen  eol- 

the  court  said:  lected  under  note  39,  of  section  288, 
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§  88.  Where  the  bunifflcienqr  of  the  Evidence  is  the  Qaeitton 
to  be  Determined,  Fnll  Weight  mnBt  be  Given  to  Evidence  Which 
Would  have  Been  Ezdnded  had  Objection  Been  Hade,  and  Even  to 
Evidence  Erroneooslj  Adndtted  Against  Objection,  Provided  It  be 
Relevant. — ^Evidence  may  tend  to  prove  the  issues  and  yet  be  in- 
competent. In  such  case,  if  the  objection  of  incompetency  be  not 
made,  full  weight  must  be  given  to  the  evidence  in  determining 
whether  or  not  it  is  sufQcient  to  sustain  the  decision.  This  has  fre- 
quently been  decided.  In  Ooode  v.  Smith  ^  one  of  the  questions  was 
whether  certain  land  was  owned  jointly  by  two  persons.  A  witness 
was  permitted  to  swear  that  it  was  so  held.  On  appeal,  Baldwin,  J., 
delivering  the  opinion,  said:  ''It  is  true  that  the  evidence  of  the 
witness  who  swore  that  the  property  was  owned  jointly  by  Smith 
and  Brown  may  not  be  the  best  mode  of  proving  this  fact ;  but  no 
objection  seems  to  have  been  taken  to  this  kind  of  proof  when  offered, 
and  if  a  party  permits  his  antagonist  to  prove  a  fact  by  secondary 
evidence,  we  know  of  no  rule  which  allows  him  afterward  to  object 
that  it  was  not  proved  by  the  best."  So  where,  in  order  to  prove 
a  bill  of  sale  of  a  mining  claim,  an  entry  in  a  book  purporting  to  be 


poit.    And  see  Mason  v.  Austin,  46 
Gal.  385;  Sherman  y.  Mitchell,  46  Cal. 
576;  Hignerra  v.  Bernal,  46  Oal.  580. 
The   rule   established   by   Hawkins 
▼.  Beiehert  and  Diekej  y.  Davis,  and 
the  other  cases  above  cited,  is  that 
the  judge  miui  set  «side  the  verdict 
if  it  is  not  satisfactory  to  him.    It 
foUoirs,  of  course,  that  he  must  set 
sside  verdict  after  verdict  until   he 
obtains   one  that  coincides  with  his 
news  of   the  evidence.    Such   being 
the  ease,  it  is  evident  that  it  is  the 
opinion  of  the   judge  which   always 
prevails,  and   not  that   of  the  jury. 
Perhaps  the  rule  is  too  well  settled  to 
be  disturbed  at  this  late  day.     Never- 
theless, it  is  submitted  with  deference 
that  it  is  not  in  accordance  with  the 
spirit  of  the  clause  in  the  Constitu- 
tion which  provides  that  "judges  shall 
not  charge  juries  with  respect  to  mat- 
ters of  fact."  This  provision  has  been 
held  to  prevent  the  judge  from  as- 
suming a  fact  in  his  charge,  and  even 
from  intimating  his  opinion  concern- 
ing it.    Now,  if  it  is  the  opinion  of 
the  judge  which  must  always  prevail 
in  the  end,  and  if  he  must  set  aside 
verdict  after  verdict  until  he  succeeds 
in  getting  a  jury  which  hits  upon  his 


view  of  the  evidence,  what  is  the  pur- 
pose of  making  him  studiously  conceal 
his  opinion  £rom  theihf  Upon  the 
rule  laid  down  by  the  cases,  it  is  in- 
deed difficult  to  see  that  the  jury 
serves  any  useful  purpose  at  all.  If 
the  opinion  of  the  judge  must  be 
taken  in  the  end,  and  must  prevail, 
why  not  take  it  in  the  first  instance  f 
At  common  law  the  judge  had  the 
power  to  advise  the  jury  as  to  the  ver- 
dict they  ought  to  render  upon  the 
evidence,  and  was  given  the  power  to 
set  aside  the  verdict  if  the  jury  did 
not  choose  to  follow  the  advice.  That 
system  involved  the  absurdity  of  hav- 
ing expensive  and  complicated  ma- 
chinery to  obtain  a  verdict  which, 
after  all,  was  of  no  force  unless  it 
agreed  with  the  verdict  of  the  judge; 
but  it  did  not  compel  the  judge  to 
make  a  secret  of  his  opinion  as  our 
system  does.  It  is  submitted  that  if 
we  are  to  have  j^ry  trials  at  all,  the 
only  rational  course  is  to  apply  in  the 
lower  court  the  rule  which  prevails  in 
the  supreme  court,  viz.,  to  permit  the 
judge  to  set  aside  the  verdict  only 
where  there  is  no  substantial  conflict 
in  the  evidence. 
1  13  Cal  81. 
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a  record  of  sncli  transfers  was  held  to  be  sufficient  in  the  absence 
of  an  objection.'  So  in  Jansen  v.  Brooks,*  the  court  said:  ''It  may 
be  conceded  that  the  testimony  was  incompetent  if  objected  to,  but 
it  was  not,  and  the  court  was  justified  in  entertaining  it  for  the 
purpose  of  determining  what  should  be  the  judgment  upon  the 
motion  for  a  nonsuit.  Moreover,  for  the  purposes  of  the  motion 
for  a  new  trial,  so  far  as  the  same  was  grounded  upon  the  sufficiency 
or  insufficiency  of  the  evidence,  the  court  was  also  bound  to  treat 
the  testimony  as  competent,  for,  not  having  been  objected  to  at  the 
time  it  was  admitted,  it  was  then  too  late  to  claim  that  it  proved 
nothing  because  it  was  incompetent."  So  where  a  party,  instead  of 
producing  a  witness  as  to  a  fact,  produced  his  affidavit  as  to  the 
fact,  and  no  objection  was  made,  it  was  held  that  the  affidavit  was 
sufficient  proof.*  So  where,  in  order  to  prove  a  sale,  the  party 
introduced  a  copy  of  the  instrument  of  conveyance,  no  objection 
being  made,  it  was  held  that  the  proof  was  sufficient."  So  a  copy 
of  a  letter  of  attorney  introduced  without  objection  was  held  to 
prove  the  authority  of  the  agent.* 

Upon  the  same  principle,  even  if  the  evidence  be  erroneously 
admitted  against  objection,  it  must  (if  relevant)  be  considered  in 
determining  a  question  as  to  the  insufficiency  of  the  evidence.  The 
error,  if  excepted  to,  can  be  reviewed  as  an  "error  in  law"  under 
the  seventh  subdivision,  or  upon  an  appeal  from  the  judgment;  but 
it  does  not  exclude  the  evidence  from  consideration  where  the 
question  is  whether  the  verdict  is  justified  by  thie  evidence  intro- 
duced. This  was  clearly  explained  in  McCloud  v.  O'Neall.'  In 
that  case.  Cope,  J.,  delivering  the  opinion,  said : 

''It  is  admitted  that  if  all  the  evidence  in  the  case  was  properly 
before  the  jury  this  order  cannot  be  disturbed.    We  think  that  no 


s  St.  John  V.  Kidd,  26  Cal.  263,  4 
Morr.  Min.  Rep.  454. 
8  29    Cal.    214. 
«  Bliss  V.  Ellsworth,  36  Cal.  810. 

•  R-ewrick  v.  Goldstone,  48  Cal.  554. 

•  Frink  V.  Alsip,  49  Cal.  103.  See, 
also,  Curiae  v.  Packard,  29  Cal.  194; 
Tebbs  V.  Weatherwax,  23  Cal.  60; 
Bullard  v.  Stone,  67 'Cal.  477,  8  Pac. 
17;  Story  v.  Nldifer,  146  Cal.  549, 
80  Pac.  692 :  Durkee  v.  Chino  etc.  Co., 
151  Cal.  561,  91  Pac.  389.  And  see 
section  103,  post.  And  look  at  Will- 
iams V.  Hawley,  144  Cal.  97,  77  Pac. 
762,  wherein  it  is  said:   "Where  in- 


competent eridenee  tending  to  prove 
a  fact  is  admitted  without  objection, 
the  question  of  its  competence  cannot 
be  considered  upon  a  specification  that 
the  evidence  was  insufficient"  See, 
also,  Tubbs  v.  Roberts,  40  Colo.  498, 
92  Pac.  220;  Gassert  y.  Black,  18 
Mont.  35,  44  Pac.  401. 

The  principle  which  is  at  the  basis 
of  this  rule  is  that  which  is  so  well 
settled  as  to  be  almost  an  axiom,  thst 
objections  to  the  admission  of  evi- 
dence cannot  be  raiaed  for  the  fint 
time  on  appeal.    See  section  103,  pofl. 

V  16  Cal.  392. 
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question  can  be  raised  upon  this  subject;  and  that  the  court  in 
passing  upon  a  motion  for  a  new  trial  could  not  properly  have  dis- 
regarded any  portion  of  the  evidence  upon  which  the  jury  acted  in 
making  np  their  verdict.  The  jury  were  bound  to  consider  all  the 
evidence  before  them ;  and  the  question  for  the  court  was  whether 
upon  this  evidence  they  had  arrived  at  a  correct  conclusion.  In 
other  words,  the  court  was  called  upon  to  determine  whether  the 
jury  had  properly  discharged  their  duty,  and  it  is  obvious  that 
for  the  purpose  of  determining  this  question  it  was  necessary  that 
full  effect  should  be  given  to  the  evidence.  When  the  competency 
of  the  evidence  has  been  declared  by  the  court  the  jury  are  com- 
pelled to  receive  it,  and  make  it  the  basis  of  their  verdict,  and  we 
are  unable  to  see  upon  what  principle  any  part  of  it  can  be  dis- 
regarded upon  a  subsequent  inquiry  as  to  the  correctness  of  the 
verdict.  As  a  matter  of  course,  a  verdict  obtained  upon  incompe- 
tent testimony  may  be  set  aside;  but  this  cannot  be  done  where 
the  evidence  was  admitted  without  objection ;  nor  can  it  be  done 
when  the  evidence  was  objected  to  upon  the  ground  that  effect 
was  given  to  it  by  the  jury.  That  which  vitiates  the  verdict,  in 
such  a  case,  is  the  error  of  the  court  in  admitting  the  evidence; 
and  if  the  party  seeking  to  set  aside  the  verdict  is  not  in  a  posi- 
tion to  take  advantage  of  this  error,  he  cannot  be  heard  to  object 
that  the  evidence  was  improperly  admitted.  Where  the  only  ob- 
jection is  that  the  verdict  was  not  authorized  by  the  evidence,  the 
question  of  competency  is  not  a  matter  for  the  consideration  of 
the  court;  and  whatever  was  before  the  jury  must  be  regarded  as 
proper  and  legitimafe  evidence." 

This  decision  was  approved  in  Pierce  v.  Jackson,'  and  its  cor- 
rectness is  too  manifest  to  admit  of  question.  The  principle  was 
applied  to  a  question  of  nonsuit  in  Wright  v.  Roseberry,** 

The  foregoing  propositions,  however,  have  this  qualification, 
namely,  that  the  evidence  must  be  relevant  to  the  issues.  Evi- 
dence, and  even  findings,  outside  of  the  issues,  can  have  no  force 
under  any  circumstances.  But  where  the  allegation  or  denial  is 
defective  merely,  and  it  is  apparent  from  the  record  that  the  case 
was  tried  in  the  court  below,  upon  the  theory  that  the  allegation 

^*  21  Cal.    836.    Also,    Aahton    v.  •«  81  Cal.   87,  22   Pae.   336.    See, 

Pubaway  etc.,  84  Cal.   61,  2L>   Pac.      also,  O'Callaghan  ▼.  Bode,  84  Cal.  489, 
^,  23  Pae.  1091,  7  L.  B.  A.  809.  24  Pac.  269. 
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or  denial  was  sufficient,  the  party  will  not  be  allowed  to  maintain 
its  insufficiency  in  the  supreme  court.* 

Evidence  that  has  been  stricken  out  cannot  be  considered  in  de- 
termining whether  the  verdict  or  other  decision  is  sufficiently  sus- 
tained by  the  evidence.^® 

If  the  findings  of  the  court  are  otherwise  sufficiently  supported, 
it  will  be  presumed  that  incompetent  evidence  was  not  considered." 


§  99.  "Or  That  It  is  Against  Law."— The  phrase  ''against 
law/'  as  used  in  the  statute,  does  not  mean  that  a  party  can  move 
for  a  new  trial  on  the  ground  that  the  judgment  is  against  law. 
That  a  judgment  is  against  law  is  not  ground  for  a  motion  for  new 
trial.^  As  was  said  by  Sawyer,  C.  J.,  delivering  the  opinion  in  Shep- 
ard  V.  McNeil:  •  ** It  is  no  ground  for  a  new  trial  of  the  issues  of 
fact  that  the  judgment  is  broader  than  the  facts  alleged  and  found 
would  justify.  Such  an  error  in  no  way  affected  the  findings. 
The  error  occurred  in  entering  the  judgment  subsequent  to  the 
findings.  It  did  not  occur  in  th^  course  of  the  trial  but  after- 
ward, and  it  is  therefore  not  one  of  the  grounds  for  new  trial" 
So  in  Martin  v.  Matfield,*  where  the  ground  stated  in  the  notice 
of  intention  was  **  insufficiency  of  the  evidence  to  justify  the  judg- 
ment, and  that  it  is  against  law,"  it  was  held  that  the  notice  was 
insufficient  to  support  an  order  granting  a  new  trial,  and  Wallace, 
C.  J.,  delivering  the  opinion,  said:  ''That  a  judgment  is  against 
law  is  not  ground  for  a  motion  for  a  new  trial.    A  verdict  or  other 


•  See  section  115,  pMt, 

10  Golden  Gate  etc.  Co.  t.  Hendy 
Machine  Co.,  S2  Cal.  184,  23  Pae.  45. 

11  Finlen  y.  Heinze,  28  Mont  548, 
73  Pac.  123. 

1  See  section  1,  ante. 

«  38  Cal.  72. 

a  49  Cal.  42.  See  ManhaH  t. 
Golden  Fleece  etc.  Co.,  16  Key.  156. 
See,  also,  Polk  y.  Boggs,  122  Cal.  114, 
54  Pac.  536,  where  it  was  said  that  a 
notice  "that  the  eyidence  is  against 
law"  precludes  a  consideration  of  an 
objection  that  the  court  failed  to 
find  upon  a  material  issue. 

In  Marshall  y.  Golden  Fleece  ete. 
Co.,  16  Ney.  156,  after  reyiewing  the 
eases  of  the  text,  said: 

"From  the  foregoing,  as  well  as 
upon  reason,  we  conclude    that,    if 


the  decision  or  finding  of  a  eonrt  or 
referee  is  against  law,  a  new  trial 
is  the  proper  remedy,  and  that  the 
decision  is  against  law  if  it  is  con- 
trary to,  or  inconsistent  with,  the  ease 
made  and  embraced  within  the  issue" 

In  other  words,  that  a  yerdiet  ont- 
side  the  issues  is  also  against  law,  as 
well  as  a  failure  upon  the  part  of  the 
court  to  find  upon  all  the  issues. 

In  Barnes  y.  Sabron,  ID  Ner.  217, 
4  Morr.  Min.  Bep.  673,  it  was  abo 
held  that  the  court  might  review  the 
question  whether  the  findings  sustained 
the  judgment  under  an  assignnieat 
that  the  findings  were  against  law. 

In  the  case  of  Hamilton  y.  Mnrraj, 
29  Mont.  80,  74  Pae.  75,  the  court 
seemed  to  decide  that  any  yariatidB 
of  a  verdict  from  the  issues  was  a 
decision  against  law. 
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decision  of  fact  may  be  set  aside,  and  a  new  trial  granted,  if  such 
verdict  or  decision  of  fact  be  against  law;  that  is,  if  an  error  of 
law  be  committed  resulting  in  an  erroneous  decision  of  fact.^  If 
the  decree  in  this  case,  as  entered  of  record,  be  other  than  that 
re&;ulting  from  the  conclusions  of  law  arrived  at  by  the  court 
below,  we  cannot  correct  it  on  this  appeal,  inasmuch  as  the  ap- 
peal is  taken  only  from  the  order  granting  a  new  trial."  And 
Khodes,  J.,  in  his  concurring  opinion,  said:  ''The  question  whether 
the  judgment  ia  authorized  by  the  pleadings  or  findings  cannot  be 
agitated  on  the  motion  for  new  trial,  for,  it  is  not  involved  in  a 
re-examination  of  the  issues  of  fact.  The  code  has  provided  other 
and  sufScient  modes  for  the  determination  of  both  branches  of  that 
question ;  and  it  is  very  clear  that  the  question  whether  the  issues 
of  fact  were  correctly  found  does  not  depend  in  any  manner  upon 
the  question  whether  a  pleading  states  sufScient  facts  to  entitle  a 
party  to  the  relief  granted  by  the  judgment;  or  whether  the  issues 
as  found  sustain  the  judgment."  For  the  reasons  stated  by  the 
learned  justices,  above  quoted,  it  is  believed  that  the  fact  that  a 
judgment  is  against  law  is  not  ground  for  a  new  trial.  The  word 
"it",  in  the  phrase  **it  is  against  law"  refers  to  the  verdict' or ^ 
other  decision  of  fact,  and  not  to  the  judgment. 

And  the  phrase  ''against  law"  does  not  mean  "unsupported 
by  the  evidence."  This  was  held  in  Brummagim  v.  Bradshaw.** 
In  that  case  the  moving  party  failed  to  specify  the  particulars 
wherein  the  evidence  was  insufficient  to  justify  the  verdict,  and 
upon  such  failure  being  urged  against  his  motion  sought  to  pre- 
sent the  question  of  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  under  the  allegation  that  "it  is  against  law."  But  the 
supreme  court  held  that  this  could  not  be  done,  and  Crockett,  J., 
delivering  the  opinion,  said : 

"It  is  not  enough  to  aver  that  the  verdict  is  against  law  and 
then  offer  to  support  the  averment  by  showing  that  the  verdict 
is  not  supported  by  the  evidence,  and  is  for  that  reason  'against 
law.'  If  such  a  course  of  proceeding  was  tolerated,  all  the  other 
specific  grounds  for  new  trial  enumerated  in  the  statute  might, 
for  the  same  reason,  be  condensed  into  the  one  general  ground 
that  'the  verdict  is  against  law';  for  in  that  general  sense  it  would 

*  The  leaTned   chief  justice  prob-  "against  law,"  for  such  errors  consti.- 

ably  did  not  intend  this  language  to  tute  a  distinct  and  separate  ground 

mean  that  "errors  in  law  occurring  at  for  the  motion. 

the  trial"  are  included  in  the  phrase  «»  39  Cal.  24. 
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be  'against  law'  if  there  was  any  valid  reason  whatsoever  for  a 
new  trial.  But  the  statate  in  authorizing  a  new  trial  on  the  ground 
that  the  verdict  'is  against  law'  evidently  does  not  intend  to  in- 
clude in  that  phrase  all,  or  any,  of  the  other  several  distinct  and 
separate  grounds  of  the  motion  which  are  specified  in  the  act. 
Whatever  may  be  the  class  of  cases  to  which  that  phrase  was  in- 
tended to  apply,  it  is  clear  that  it  has  no  application  to  cases  fall- 
ing within  either  of  the  other  subdivisions  into  which  the  grounds 
for  a  new  trial  are  divided  by  the  statute.'** 

The  phrase  'Mt  is  against  law,"  therefore,  means  neither  that 
the  judgment  is  against  law  nor  that  the  verdict  or  other  decision 
is  unsupported  by  the  evidence.    What  then  does  it  meanf    In 
other  states  the  phrase  seems  to  be  used  to  cover  cases  where  there 
is  no  conflict  in  the  evidence,  and  the  verdict  can  only  be  ac- 
counted for  upon  the 'hypothesis  that  the  jury  disregarded  or  mis- 
apprehended the  instructions  given.    In  this  sense   the  phrase 
means  ''against  the  law  as  laid  down  by  the  court,"  or  in  other 
words,  "against  instructions."    This  meaning  of  the  term  was 
adopted  in  at  least  one  California  case.    In  Emerson  v.  Santa 
Clara  County,"  the  verdict  was  set  aside  because  the  jury  disobeyed 
instructions,  the  court  saying:  **A  verdict  of  the  jury  in  dis- 
obedience of  instructions  is  a  verdict  against  law  within  the  mean- 
ing of  subdivision  6,  section  193,  of  the  Practice  Act,  and  for  that 
reason  should  be  set  aside  without  further  consideration."    And 
in  Declez  v.  Save,*  citing  the  case  of  Emerson  v.  Santa  Clara,  supra, 
and  Bunten  v.  Orient  Ins.  Co.,**  the  court  said:  "A  verdict  in 
disobedience  to  the  instructions  of  the  court  upon  a  point  of  law  is 
a  verdict '  against  law. ' ' '    One  meaning  of  the  term  *  *  against  law, '  * 
therefore,  is  "against  instructions."    In  order  to  obtain  a  new 
trial  upon  this  ground  two  things  must  be  shown.    In  the  first 
place,  there  must  have  been  an  instruction  which  was  disregarded; 
it  is  not  enough  that  the  jury  disregarded  a  principle  of  law  not 


0  40  Cal.  543.  In  this  case  the  in- 
struction disobeyed  by  the  jury  was 
erroneous,  and  in  view  of  this  fact 
it  is  difficult  to  see  how  any  injury 
was  caused  to  the  losing  party.  The 
correctness  or  incorrectness  of  the  in- 
struction can  be  inquired  into  to  as- 
certain whether  injury  was  done,  and 
if  upon  such  inquiry  it  be  seen  that 
the  instruction  was  incorrect,  it  seems 
plain  that  ao  injury  eould  have  been 


done.  The  dissenting  opinion  of 
Crockett,  J.,  seems  unanswertblr. 
The  case  was  cited  in  Hdbing  ▼.  Srea 
Ins.  Co.,  54  Cal.  156,  35  Am.  Bep.  72. 

e  71  Cal.  552,  12  Pac.  722.  But  it 
the  instructions  are  eontradietciy,  tbe 
rule  cannot  apply.  Altoona  Q.  M. 
Co.  y.  Integral  Q.  M.  Co..  114  Cil. 
100,  45  Pac.  1047,  18  Morr.  Ifin.  Bep. 
410. 

to  4  BoBW.  (N.  Y.)  254. 
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embodied  in  an  instruction.    If  no  instruction  is  involved,  and 
the  verdict  is  not  such  as  the  evidence  calls  for,  the  motion  must 
be  on  the  ground  of  the  insufficiency  of  the  evidence,  with  proper 
specifications  of  the  particulars  wherein  it  is  insufficient ;  ^  and  this 
is  so  even  where  there  is  no  conflict  in  the  evidence."    In  the  next 
place,  there  must  be  no  substantial  conflict  in  the  evidence,  for 
if  there  be  such  conflict  it  cannot  reasonably  be  inferred  that  the 
jnry  disregarded  the  instructions;  it  is  rather  to  be  assumed  that 
they  arrived  at  their  verdict  through  a  certain  view  of  the  conflict- 
ing evidence.*    When,  however,  these  two  things  are  shown,  that 
is  to  say,  when  there  is  no  substantial  conflict  in  the  evidence,  and 
the  law  was  fully  stated  to  the  jury  in  the  charge,  it  is  safe  to  infer 
that  a  wrong  verdict  was  arrived  at  by  a  disregard  or  misappre- 
hension of  the  instructions,^^  and  upon  that  assumption  a  new  trial 
can  be  granted  on  the  ground  that  the  verdict  is  ''against  law." 
The  foregoing  applies  only  to  the  verdict  of  a  jury.    It  is  true 
that  the  conclusions  of  law  of  a  judge  correspond  to  the  determina- 
tion of  the  law  by  the  jury  under  the  instructions  of  the  court. 
And  in  view  of  this  similarity  it  may,  perhaps,  be  thought  that  if 
the  conclusions  of  law  are  incorrect  the  decision  is  ** against  law," 
and  that  a  new  trial  may  be  granted  on  that  ground.    There  is 
great  plausibility  in  this  view.    But  the  two  cases  are  not  similar, 
and  the  difference  is  this, — in  the  general  verdict  of  a  jury  the 
finding  of  facts  and  the  conclusions  of  law  are  so  blended  that  it 
is  impossible  to  separate  them ;  one  cannot  be  set  aside  without  the 
other.     The  erroneous  view  taken  by  the  jury  as  to  the  law  cannot 
be  corrected  without  granting  a  new  trial,  and  this  is  why  the 


T  Brummagin  t.  Bradshaw,  39  Gal. 
24;  and  see  section  150. 

•  Reed  t.  Beraal,  40  Cal.  628. 

•  Spect  V.  Gregg,  51  ^Cal.  198. 

10  This  condition  of  affairs  does  not 
frequently  occur,  and  even  when  it 
does  occur,  the  party  may  proceed 
upon  the  ground  of  the  insufficiency 
of  the  evidence.  A  motion  upon  this 
ground  proceeds  independently  of  in- 
structions,  and  may  be  granted  by  th« 
court  below,  whether  there  be  a  con- 
flict in  the  evidence  or  not.  See  sec- 
tion 97.  It  is  a  much  more  extensive 
and  convenient  remedy  than  the  one 
above  discussed,  and  is  the  one  usually 
resorted  to. 


That  a  verdict  or  other  decision  is 
"against  law"  is  ground  for  a  new 
trial;  so,  also,  is  insufficiency  of  the 
evidence  "as  piatter  of  law,"  but 
these  two  are  oy  no  means  the  tome 
thing  and  must  not  be  confounded. 
As  to  the  latter,  it  may  be  said  here 
that  its  addition  to  the  ground  "in- 
sufficiency of  the  evidence"  does  noth- 
ing toward  bolstering  up  the  case  of 
the  moving  party,  and  may  therefore 
be  omitted.  The  appellate  court  may 
determine  that  the  evidence  is  insuffi- 
cient, "as  matter  of  law,"  to  support 
the  verdict  or  other  decision,  but  the 
appellant  adds  nothing  to  the  strength 
of  his  case  by  so  specifying  it,  and  it 
may  therefore  be  omitted. 
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correction  of  the  erroneous  conclusion  of  law  involves  a  re-exam- 
ination of  the  issues  of  fact.    In  the  findings  of  a  judge,  how- 
ever, the  findings  of  fact  and  conclusions  of  law  are  separately 
stated.    Being  separate,  the  latter  can  be  set  aside  and  the  former 
stand.    It  is  entirely  unnecessary  to  disturb  the  findings  of  fact 
in  order  to  correct  the  conclusions  of  law ;  and  if  it  be  unnecessary 
it  must  be  improper.    The  law  does  not  require  the  performsDce 
of  such  a  vain  thing  as  the  destruction  of  findings  of  fact  which 
are  correct  in  themselves,  and  which  have,  perhaps,  been  the  fmit 
of  a  long  and  expensive  trial,  in  order  to  correct  something  from 
which  they  are  separate  and  upon  which  they, have  no  depend- 
ence.    The  definition  of  a  new  trial  excludes  the  idea  of  such  a 
result.     The  statute  defines  a  new  trial  to  be  ''a  re-examination 
of  an  issue  of  foci,**    It  is  not  the  re-examination  of  a  conclusion 
of  law,  and  except  in  cases  where  the  two  are  inseparably  blended 
it  is  not  necessary  or  proper  to  grant  a  new  trial  on  account  of 
an  erroneous  conclusion  of  law.^^    The  court  may  set  aside  its 
conclusions  of  law  and  substitute  other  conclusions  upon  the  same 
facts  without  any  motion  therefor,  if  judgment  has  not  been  en- 
tered ;  ^^  and  if  judgment  has  been  entered  the  remedy  is  to  appeal 
from  the  judgment.**    For  the  foregoing  reasons  it  is  believed 
that  the  circumstance  that  the  ''conclusions  of  law"  are  incorrect 
does  not  make  the  decision  ''against  law"  within  the  meaning  of 
the  subdivision  under  consideration.*** 

The  result  of  the  foregoing  examination  is  that  the  phrase 
"against  law"  applies  only  to  cases  where  it  can  he  seen  that  the 
verdict  of  the  jury  was  against  instructions.  There  is,  however, 
another  meaning  given  to  the  term,  viz.,  that  where  the  findings 


11  See  beginning  of  this  section; 
see,  also,  section  1;  and  Shepard  v. 
McNeil,  38  Cal.  72 ;  Jenkins  v.  Frink, 
30  C2al.  586,  89  Am.  Dec.  134;  Mar- 
tin y.  Matfield,  49  Cal.  42.  The  opin- 
ion of  McKee,  J.,  in  Simmons  v.  Ham- 
ilton, 56  Cal.  493,  was  concurred  in 
hj  one  justice  only.  Boss,  J.,  dis- 
sented, and  Sharpstein,  McKinstry 
and  Myrick,  JJ.,  concurred  on  the 
ground  that  an  error  in  law  had  been 
committed. 

12  Condee  v.  Barton,  62  Cal.  1; 
See,  also,  section  247,  post, 

i«  See  section  1,  ante, 
13a  The  following  decisions  illustrate 
the  practice  where  the  verdict  was  as- 


signed as  being  against  the  instnI^ 
tions  of  the  court :  Murray  V  HeiMC, 
17  Mont.  353,  42  Pac.  1057,  43  Pae, 
714;  Fearon  v.  Mullins,  38  Mont  45, 
98  Pac.  650;  Hoffman  v.  Bosch,  IS 
Nev.  360,  4  Pac.  703;  McMilleo  ▼. 
Atchison,  3  N.  D.  183,  54  N.  W.  1030; 
Myers  v.  Fear.  21  Okl.  498,  129  Am. 
St.  Jtep.  795,  96  Pac.  642;  Jacobs  t. 
Oren,  30  Or.  593,  48  Pac.  431.  The 
jury  should  follow  the  instructions  of 
the  court,  even  though  erroneons. 
Murray  v.  Heinze,  17  Mont.  353,  4f 
Pac.  1057,  43  Pac.  714.  See  note  64, 
section  132,  post;  Trumbull  v.  Clal- 
lam Co.,  22  Wash.  631,  61  Pac  714. 
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of  a  judge  are  defective  in  omitting  to  dispose  of  some  material 
issue,  the  decision  is  ''against  law/'  and  that  a  new  trial  may  be 
granted  on  that  ground.  It  is  not  perceived  upon  what  princi- 
ple this  proposition  rests;  and  if  it  is  to  be  maintained,  it  would 
seem  to  follow  that  where  some  of  the  issues  are  left  undisposed 
of  by  a  jury,  or  where  aU  the  issues  are  left  unfound  by  a  judge, 
or  where  there  is  a  mistrial  for  any  other  reason,  the  verdict  or 
decision  is  ''against  law,"  within  the  meaning  of  the  subdivision. 
The  proposition  above  mentioned  is  so  well  settled,  however,  that 
it  will  probably  not  be  disturbed.^* 


i<  See  note  5a,  section  1,  ante. 

Knight  y.  Boche,  56  Cal.  15;  Soto 
▼.  Irvine,  60  Cal.  436;  Brown  v.  Bur- 
bank,  59  Cal.  535;  Spotts  t.  Hanlej, 
85  Cal.  155,  24  Pac.  738;  Langan  v. 
Langan,  89  CaL  186,  26  Pac.  764; 
Nuttall  V.  Lovejoy,  90  Cal.  163,  27 
Pac.  69;  Biison  v.  Brison,  90  Cal. 
323,  27  Pac.  186;  McTarnahan  v. 
Pike,  91  CaJ.  540,  27  Pac.  784;  Ad- 
ams V.  Helbing,  107  Cal.  298,  40 
Pac.  422;  Haight  v.  Try  on,  112  CaL 
4,  44  Pac.  318;  Polk  t.  Boggs,  122 
CaL  114,  54  Pac.  536;  Petaluma 
Paving  Co.  v.  Single/,  156  Cal.  616, 
69  Pac.  426;  Kaiser  v.  Dalto,  140 
Cal.  167,  73  Pac.  828;  Swift  v.  Occi- 
dental etc.  Co.;  141  CaL  161,  74  Pac. 
700;  Bwinnell  v.  Dyer,  145  Cal.  12, 
78  Pac.  247,  7  L».  B.  A.,  N.  S.,  763; 
Great  Western  Gold  Co.  v.  Chambers, 
153  Cal.  307,  95  Pac..  151;  Societe 
etc.  ▼.  Mantel,  1  Cal.  App.  107,  81 
Pao.  659;  Winchester  v.  Becker,  8 
CaL  App.  362,  97  Pac.  74;  Merced 
Bank  v.  Price,  9  Cal.  App.  177,  98 
Pac.  383. 

See  contra,  Thompson  v.  Los  An- 
geles, 125  CaL  270,  57  Pac.  1015; 
Churchill  v.  Floumoy,  127  CaL  355, 
59  Pae.  791. 

In  the  first  of  these  last-cited 
cases  the  court  seems  to  have  ac- 
cepted as  a  rule  of  law  that  on  an 
appeal  from  a  new  trial  order  errors 
upon  the  face  of  the  judgment-roll 
could  not  be  considered,  and  that  as 
a  failure  to  find  upon  some  material 
issue  so  appeared,  the  question  could 
not  be  reviewed  otherwise  than  on  ap- 
peal from  the  judgment.  In  Church- 
ill v.  Floumoy,  the  court  positively 
states,  "The  failure  to  find  upon  a 
material  issue  is  no  ground  for  grant- 


ing a  new  trial."  If  such  ever  was 
the  correct  doctrine  it  has  failed  to 
receive  the  support  of  any  other  case 
^  in  the  reports,  and  is  clearly  contra- 
dicted by  the  decisions  above  cited. 

See,  also,  the  following:  Estate  of 
Burton,  64  CaL  428,  1  Pac.  702 ;  Por- 
ter V.  Muller,  65  Cal.  512,  4  Pac.  531 ; 
West  y.  Girard  (CaL),  4  Pac.  565; 
Millard  t.  Supreme  Council  etc. 
(CaL),  21  Pac.  825;  Aydelotte  v. 
Billing,  8  Cal.  App.  673,  97  Pac.  698; 
Wilson  V.  Dahler,  9  Cal.  App.  500, 
99  Pac.  723 ;  Black  v.  Harrison  Home 
Co.,  155  Cal.  121,  99  Pac.  494;  Btrown 
v.  Maoey,  13  Idaho,  451,  90  Pac. 
339;  Warren  v.  Quill,  9  Nev.  259. 
And  see  Hamilton  v.  Murray,  29 
Mont.  80,  74    Pac.  75, 

Under  the  provisions  of  section 
7229,  Revised  Codes  of  North  Dakota 
(section  5630,  Bevised  Statutes  of 
1899,  or  the  so-called  "Newman 
Law"),  new  trials  of  cases  tried  to 
the  court  upon  the  grounds  of  insuffi- 
ciency of  the  evidence,  that  the  decision 
is  against  law,  and  errors  at  law  oc- 
curriDg  at  the  trial,  are  dispensed 
with,  and  provision  is  made  for  trial 
de  novo  in  the  supreme  court.  For  a 
full  discussion  of  the  unique  proce- 
dure, see  Farmers'  Bank  v.  Davis,  8 
N.  D.  83,  76  N.  W.  998.  This  pro- 
vision does  not  apply  to  cases  prop- 
erly and  necessarily  triable  by  a  jury. 
Nor  does  it  apply  to  cases  where  a 
jury  is  called  in  for  advisory  pur- 
poses, as  in  equity.  See  Peckbam  v. 
Van  Bergen,  8  N.  D.  595,  80  N.  W. 
759. 

As  to  failure  to  find  on  all  the  is- 
'sues,  see  Chaffee -Miller  Land  Co.  y. 
Barber,  12  N.  D.  478,  97  N.  W.  850. 
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Contradictory  findings,  where  they  may  be  said  to  neutralize 
each  other,  are  the  same  as  no  findings  at  all,  and  come  within  the 
meaning  of  a  ''decision  against  law"  and  the  rule  that  a  failure 
to  find  upon  some  material  issue  is  ground  for  a  new  triaL^ 

The  failure  of  a  referee  to  find  is  within  the  rule.^* 


§  99a.    Vacation  of  Judgment  and  Entry  of  New  Judgment 
Under  Sections  663  and  663a»  California  Code  of  Oivil  Procedure.^ 

As  heretofore  referred  to,  there  are  cases  where  the  conclusions  of 
law  are  misapplied  in  framing  the  judgment,  or  where  they  are  erro- 
neous on  their  own  account.  Errors  of  this  kind  cannot  be  reached 
by  motion  for  new  trial.'  Yet  it  is  often  the  case  that  reflection 
will  make  plain  such  an  error,  and  it  is  to  enable  the  trial  court 
to  correct  it,  and  so  obviate  the  necessity  of  an  appeal  from  the 
judgment,  with  its  attendant  labor  and  expense,  that  these  sections 
were  provided." 

In  their  present  form  sections  663  and  663a  are  as  follows: 
''Sec.  663.  A  judgment  or  decree  of  a  superior  court,  whoi 
based  upon  findings  of  fact  made  by  the  court,  or  the  special  ver- 
dict of  a  jury,  may,  upon  motion  of  the  party  aggrieved,  be  set 
aside  and  vacated  by  the  same  court,  and  another  and  different 
judgment  entered,  for  either  of  the  following  causes,  materially 
affecting  the  substantial  rights  of  such  party  and  entitling  him  to 
a  different  judgment: 

''1.  Incorrect  or  erroneous  conclusions  of  law  not  consistent  with 
or  not  supported  by  the  findings  of  fact;  and  in  such  case  whea 
the  judgment  is  set  aside  the  conclusions  of  law  shall  be  amended 
and  corrected. 


15  Langan  v.  Langan,  89  Cal.  186, 
26  Pac.  764;  NuttaU  v.  Lovojoy,  90 
Cal.  163,  27  Pac.  69. 

i«  aark  V.  Hewitt,  136  CaL  77,  68 
Pac.  303. 

1  The  subject  here  treated  cannot 
be  said  to  have  any  but  the  remotest 
connection  with  proceedings  for  a  new 
trial.  Inasmuch,  however,  as  it  has 
for  its  object  relief  of  a  character 
which  may  be  said  to  be  somewhat 
supplementary  to  that  reached  by  mo- 
tion for  new  trial,  i^n  attempt  is 
made  to  cover  it  in  this  place. 

s  See  section  99,  ante. 

•  Section  663  was  enacted  in  1873. 


Stats.     1873-74,     p.     319.    It    wis 

amended  in  1877  (Stats.  1877-78,  p. 
100) ;  repealed  in  1880  (Stats.  1880, 
p.  64);  and  re-enacted  in  1897  in 
Its  existing  form  (Stats.  1897,  p. 
58). 

Section  663a  was  added  to  the 
code  in  1897  with  the  re-enaetnent 
of  section  663,  under  the  nomerietl 
designation  of  663^4  (Stats.  1897,  p. 
69).  It  was  amended  in  1907,  u 
663a,  in  its  existing  form  (Statu  1897, 
p.  717). 

The  practice  provided  by  these  two 
sections  has  no  counterpart  in  the 
procedure  of  other  states. 
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''2.  A  judgment  or  decree  not  consistent  with  or  not  supported 
by  the  special  verdict. 

''See.  663a.  The  party  intending  to  make  the  motion  men- 
tioned in  the  last  section  must,  within  ten  days  after  notice  of 
the  entry  of  judgment,  serve  upon  the  adverse  party  and  file  with 
the  clerk  of  the  court  a  notice  of  his  intention,  designating  the 
grounds  upon  which,  and  the  time  at  which  the  motion  will  be 
made,  and  specifying  the  particulars  in  which  the  conclusions  of 
law  are  not  consistent  with  the  findings  of  facts,  or  in  which  the 
judgment  or  decree  is  not  consistent  with  the  special  verdict.  The 
time  designated  for  the  making  of  the  motion  must  not  be  more 
than  sixty  days  from  the  time  of  the  service  of  the  notice.  An 
order  of  the  court  granting  such  motion  may  be  reviewed  in  the 
same  manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  io  be  used  on  such  appeal  may  be  prepared  in  the  same 
manner  as  statements  after  a  motion  is  heard  upon  the  minutes 
of  the  court,  as  provided  in  section  six  hundred  and  sixty-one." 

The  situation  which  calls  for  relief  under  these  sections  is  not 
insufficiency  of  the  evidence  to  justify  the  findings,  but  an  incon- 
sistency between  the  findings  and  the  conclusions  of  law,  or  the 
judgment.  As  above  stated,  it  is  not  such  a  question  as  may  be 
reviewed  by  new  trial  proceedings,  although  similarly  presented. 

The  real  scope  of  this  remedy  seems  to  have  been  completely  lost 
sight  of  by  the  respondents  in  the  recent  case  of  Parkinson  Co. 
V.  Building  Trades  Council,*  where  objection  was  made  to  the  con- 
sideration of  the  insufficiency  of  the  evidence  to  justify  the  find- 
ings on  the  ground  that  the  appellants  had  neglected  to  ask  for 
the  application  of  the  remedy  prescribed  by  sections  663  and  663a, 
to  which  contention  Beatty,  C.  J.,  for  the  court,  replied : 

"This  objection  is  wholly  unfounded.  The  defendants  do  not 
ask  us  to  review  the  evidence  on  their  appeal  from  the  judgment, 
and  their  right  to  have  it  reviewed  on  their  appeal  from  the  order 
is  not  prejudiced  by  their  failure  to  move  under  the  sections  cited 
upon  the  grounds  that  the  facts  found  do  not  support  the 
judgment." 

The  remedy  is  wholly  independent  of  the  proceedings  on  motion 
for  new  trial.  Nor  is  it  intended  to  supplant  the  usual  remedy 
by  appeal  from  the  judgment,  but  is  merely  cumulative  thereof.* 

«  154  Gal.  581,  9S  Pac.  1027,  21  b  Patch  ▼.  Miller,  125  CaL  240,  57 

L.  B.  A..  N.  8.,  550,  16  Ann.  Gas.      Pac.  986. 
1165. 


§99a 


OBOUNDS  OF  THE  MOTION. 


486 


The  result  in  each  case  is  the  same,  and  the  error,  if  established, 
would  be  corrected  in  either  way. 

The  cases  themselves  clearly  illustrate  both  the  scope  of  the  rem- 
edy, and  the  practice.* 


«  See  Shafer  v.  Lacy,  121  CaL  574, 
54  Pac.  72;  Patch  v.  Miller,  125  Cal. 
240,  57  Pae.  986;  Hayes  y.  Plummer, 
126  Cal.  107,  77  Am.  St.  Eep.  153, 
58  Pae.  447;  McGorray  y.  Stockton, 
131  Cal.  321,  63  Pac.  479;  Kaiser 
V.  Dalto,  140  Cal.  167,  73  Pac.  828; 
Swift  v.  Occidental  etc.  Co.,  141  Cal. 
161,  74  Pac.  700;  Sharp  t.  Bowie, 
142  Cal.  462;  Gibson  v.  Hammang, 
145  Cal.  454,  78  Pac.  953;  Bill 
y.  FuUer,  146  Cal.  50,  79  Pac.  592; 
BoggB  ▼•  Ganeard,  148  Cal.  711,  84 


Pae.  195;  Forsyth  y.  Los  Angela 
By.  Co.,  149  Cal.  569,  87  Pae.  24; 
McLean  y.  Baldwin,  150  CaL  615,  89 
Pae.  429;  Sutter  Co.  y.  Nichols,  15! 
Cal.  688,  93  Pae.  872,  15  L.  B.  A, 
N.  S.,  616,  14  Ann.  Cas.  900;  Pfcrk- 
inson  Co.  y.  Building  Trades  Coiindl» 
154  Cal.  581,  98  Pac.  1027,  21  L.  B. 
A.,  N.  S.,  550;  Ballerino  y.  Saperior 
Court,  2  Cal.  App.  759,  84  Pae.  225; 
Beauliean  Vineyard  y.  Superior  Court, 
6  CaL  App.  242,  91  Pae.  1015. 
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CHAiPTER  XV. 

GBOUNDS  OP  THE  MOTION— ERROR  IN  LAW  OCCURRING 
AT  THE  TRIAL— IMPANELING  THE  JURY. 

i  100.     The  statute — Scope  of  subject. 

§  100a.  Errors  in  rulings  of  court  made  during  impanelment  of  jury. 

§  100.  The  Statute — Soope  of  the  Subject.— The  seventh  sub- 
division of  section  657  is  as  follows:  "Error  in  law  occurring  at 
the  trial  and  excepted  to  by  the  party  making  the  application." 
This  provision  has  been  in  the  statute  since  1851.^  In  order  to 
understand  the  scope  of  the  subject,  it  is  necessary  to  consider 
what  is  an  error  in  law  occurring  at  the  trial. 

The  phrase  ** error''  or  "error  in  law"  is  frequently  used  to 
characterize  any  improper  proceeding  in  a  cause.  In  this  general 
sense  it  includes  irregularities  and  abuses  of  discretion.  As  already 
stated,*  it  is  difficult  to  define  or  classify  "irregularities."  What- 
ever that  term  may  mean,  it 'certainly  does  not  include  "errors  in 
law"  within  the  meaning  of  the  subdivision  under  consideration. 
Errors  in  law  are  errors  in  rulings  made  by  the  court  upon  ques- 
tions presented  during  the  trial.  Many  of  such  rulings,  however, 
are  concerning  matters  which  rest  in  the  discretion  of  the  court ;  * 
and  such  do  not  come  within  this  subdivision;  for  a  motion  for 
new  trial  on'^the  ground  of  "errors  in  law  "  is  not  addressed  to 
the  discretion  of  the  court.^  The  errors  to  be  considered  here  are 
errors  in  rulings  upon  matters  of  strict  law  as  contradistinguished 
from  rulings  upon  matters  of  discretion.  But  this  again  has  to  be 
limited.  It  is  not  every  error  in  ruling  upon  matters  of  strict  law 
which  is  ground  for  a  new  trial  under  this  subdivision.  The  error 
must  be  one  "occurring  at  the  trial."  Errors  in  matters  occurring 
previously  to  the  trial  (such  as  errors  in  rulings  upon  demurrers 
to  pleadings)'  cannot  be  reviewed  upon  the  motion.    Nor  can 

1  Laws   of  1851,  p.   81,   sec.   193,  Morr.  Min.  Bep.  645.     See,  also,  Case 

robd.  7.  V.  Kramer,  34  Mont.  142,  85  Pac.  S78; 

>  See  section  29,  ante.  United  States  ▼.  Trabing,  3  Wyo.  144, 

*  See  section  51,  ante. .  6  Pac.  721. 

«  Coehran  t.  O'Keefe,  34  Cal.  554,  3  b  Jacks  v.  Buell,  47  Cal.  162;  Ma- 

Morr.    Min.    Bep.    288;    O'Brien    v.  son  v.  Austin,  46  Cal  385;  and  tee 

Biady,  23  Cal.  243 ;  Hinkle  ▼.  8.  F.  section  1^  ant&. 
A  N.  P.  B.  B.  Co.,  55  CaL  627/  5 
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errors  in  matters  occurring  subsequently  to  the  trial   (such  as 

errors  in  entering  judgment)  be  reviewed  upon  the  motion;  for 
even  if  that  be  an  ''error  in  law,"  it  does  not  occur  at  the  trial 
but  afterward.* 

The  errors  with  which  we  have  to  deal,  therefore,  are  errors  in 
rulings  upon  matters  of  strict  law  made  at  the  trial.    The  word 
''trial"  has  several  significations.    As  shown  in  section  1,  however, 
the  word  is  used  in  the  provisions  in  relation  to  new  trials  to  mean 
trials  of  the  issues  of  fact  raised  by  the  pleadings.    And  the  only 
question  necessary  to  be  examined  in  this  connection  is  when  does 
"the  trial"  end.     This  is  not  entirely  clear.    In  common  language, 
the  trial  ends  with  the  submission  of  the  cause  for  decisicm,  at 
least  where  there  is  no  jury.    For  the  purposes  of  the  provisions 
in  relation  to  new  trials,  however,  it  seems  to  have  been  for  a  long 
time  the  received  acceptation  of  the  term,  that  the  trial  did  not 
end  until  the  rendition  of  the  decision.    This  notion  was  founded 
upon  the  language  of  the  act  of  1851.    By  section  193  of  that  act 
it  was  provided  that  the  losing  party  should  give  his  notice  of  in- 
tention within  two  days  "after  the  trial."    And  inasmuch  as  the 
statute  could  not  be  supposed  to  involve  the  absurdity  of  requir- 
ing a  notice  of  intention  to  be  given  before  the  decision  had  been 
rendered,  and  consequently  before  it  was  known  who  would  be 
the  losing  party,  it  was  held  that  the  "trial"  lasted  until  the  de- 
cision was  rendered,  even  though  the  cause  was  taken  under  advise- 
ment for  some  time.    This  signification  of  the  word  remained  after 
the  language  of  the  act  of  1851  above  referred  to  was  changed. 
Thus  in  Hastings  v.  Hastings,^  where  it  was  held  that  the  oonrt 
had  power,  after  the  announcement  of  its  decision,  and  before  its 
entry  in  the  minutes,  to  continue  the  cause  for  further  hearing, 
the  court  said:  "Until  the  decision  itself  has  been  entered  in  the 
minutes,  or  reduced  to  writing  and  signed  by  him,  and  filed  with 
the  clerk,  the  case  has  not  been  tried  to  a  legal  extent."    So  in 
Polhemus  v.   Carpenter,*  where  it  was  decided  that  under  the 
system   of  implied  findings,   the  time  to   give  notice  of  inten- 
tion, where  written  findings  were  requested,  did  not  begin  to 
run  until  such  request  was  complied  with.    Crockett,  J.,  in  the 
course  of  the  opinion,  after  quoting  the  provision  of  the  act  of 
1851  above  referred  to,  said:  "Under  these  provisions  it  was  held 

•  See  Shepand  y.  McNeil,  3S  Cal.  t  31  Cal.  95. 

72.  s  42  CaL  376. 
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that  tbe  'trial'  did  not  terminate  nntil  the  written  findings  were 
filed,  and  consequently  that  a  notice  of  motion  for  new  trial  was 
in  time  if  served  and  filed  within  two  days  after  the  findings  were 
filed.  The  court  had  no  power  to  render  an  oral  decision,  and  the 
trialy  therefore,  was  not  ended  until  written  findings  were  filed."** 
But  the  statute  no  longer  provides  that  the  notice  of  intention  shall 
be  given  within  a  certain  number  of  days  ** after  the  trial."  The 
provision  is  that  the  notice  shall  be  given  within  a  certain  number 
of  days  after  notice  of  entry  of  judgment.  The  question  therefore 
suggests  itself,  Is  the  "trial"  thereby  extended  to  entry  of  judg- 
ment, instead  of  being  concluded,  as  formerly,  by  the  decision! 
The  proper  answer  is  believed  to  be  that  it  does  not.*  "The  trial 
of  a  cause  includes  all  the  rulings  of  the  court  and  the  proceed- 
ings before  it  which  conduce  to  the  decision  which  it  makes  upon 
the  issues  in  the  case  as  the  basis  of  its  judgment.  (People  v. 
Turner,  39  Cal.  270;  Moore  v.  Bates,  46  Cal.  29.)"  This  was 
the  view  taken  by  the  courts  in  the  earlier  cases,  when  the  time 
to  give  the  notice  of  intention  began  to  run  from  the  conclusion 
of  the  trial,  and  it  continued  to  be  regarded  as  the  true  doctrine 
throughout  all  the  changes  of  section  659,  until  the  last.** 

For  the  purposes  of  the  subdivision  under  consideration,  it  is 
believed  to  be  sufficiently  accurate,  therefore,  to  say  that  the  trial 
begins  with  the  joinder  of  issues  of  fact,  and  is  ended  with  the 
submission  for  decision,  when  the  cause  is  tried  by  the  court  or 
referee,  and  with  the  verdict,  when  tried  by  a  jury. 

The  most  common  "errors  in  law,"  within  the  meaning  of  sub- 
division 7  of  section  657,  Code  of  Civil  Procedure,  are  errors  in 


ta  The  word  "deeiBion"  means  dif- 
ferent things  under  different  systems 
of  findings.  See  section  1,  ante.  But 
the  above  meaning  of  the  word 
"trial"  is  obtained  under  the  system* 
of  implied  findings.  Hastings  v. 
Hastings,  supr<i.  Under  the  present 
system  of  express  findings,  however,  it 
is  believed  that  the  former  definition 
of  the  word  loses  its  significance.  It 
is  true,  "submission"  might  not  con- 
clude the  trial,  and  there  is  such  a 
thing  as  "reopening"  eases,  after  they 
have  been  submitted,  for  various  pur- 
poses: but  in  all  such  cases  it  is 
manifest  that  the  submission  must 
be  first  set  aside.  For  all  practical 
purposes,  therefore,  a  trial  is  ended 
when  it  ig  submitted  to  the  court  for 


decision,  even  though  it  may  not  be 
actually  decided  for  months. 

»  See  sections  16  to  20,  ante,  inclu- 
sive, as  to  the  time  when  a  notice  of 
intention  must,  and  when  it  may,  be 
given. 

••  See  Oreen  v.  Duvergey,  146  Cal. 
379,  80  Pac.  234. 

The  provision  of  section  656,  Cali- 
fornia Code  of  Civil  Procedure,  as  to 
definition  of  new  trial,  has  been  in  the 
statute  since  1851.  See  Laws  of  1851, 
p.  81,  sec.  192.  But  it  seems  not  to 
have  modified  the  meaning  of  the  word 
"trial"  as  used  in  the  decisions  under 
the  system  of  implied  findings,  nor 
to  have  affected  the  meaning  as 
adopted  later  with  the  system  of  ex- 
press findings. 
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impaneling  the  jury,*^  errors  in  ruling  upon  questions  of  the  admis- 
sibility of  evidence,  errors  in  ruling  upon  motions  for  nonsuit,  and 
errors  in  giving  or  refusing  instructions  to  the  jury.  There  are 
other  errors  of  law,  miscellaneous  in  character,  and  incapable  of 
classification,  which  may  be  availed  of  upon  motion  for  new  trial 
under  this  subdivision,  but  no  attempt  will  be  made  to  bring  them 
together.*® 

The  errors  as  to  impanelment  of  the  jury  will  be  treated  in  the 
following  section;  those  relating  to  evidence,  nonsuit  and  instme- 
tions  will  be  considered  in  the  succeeding  chapters. 

The  remedy  by  motion  under  this  subdivision  of  section  657  is 
concurrent  with  that  of  an  appeal  from  the  judgment.^* 


§  100a.  Errors  in  Bulings  of  the  Oourt  Made  During  the 
Impanelment  of  the  Jury. — ^Errors  in  rulings  of  the  court  made 
during  the  impanelment  of  the  jury  in  civil  cases  were  not  rec- 
ognized as  ground  for  a  new  trial  under  subdivision  7  of  the  sec- 
tion under  consideration  in  the  earlier  cases.  Indeed,  the  practice 
is  not  so  well  settled  as  yet,  that  it  may  be  said  to  be  entirely  free 
from  doubt.  In  Silcox  v.  Lang,^  where  there  was  an  erroneous 
ruling  upon  appellant's  challenge  to  a  juror,  the  point  was  pre- 
sented as  an  ^'irregularity  in  the  proceedings  of  the  court"    Be- 

»b  Errors   in   impaneling  the  jury  •«  In  Green  y.  DuTergey,  146  CtL 

were    not,    in   the   earHer   cases,   re-  379,  80  Pac  234,  the  supreme  court 

garded  as  "errors  in  law"  within  the  held  that  an  order  of  eoi^  reqinring 
meaning    of    section    657     (subdivi-   «  the  plaintiffs  to  pay  into  eourt  the 

sion    7),    and    it    was    only    when  sum   of  twenty-flTO   thousand  doQui 

there    were     irregularities     affecting  as  a  condition  upon  which  thej  eould 

the    right    of    a    litigant   to    a    fair  proceed  to  trial  was  held  to  be  re- 

and  impartial  trial  in  some  prejudicial  viewable  on  motion  for  a  new  trial 

manner  that  a  ground  for  a  new  trial  as  an  error  of  law  occurring  at  the 

could  arise  at  this  stage  of  the  pro-  trial. 

ceedings.    The  point  of  departure  is  Error   in   law  is   committed  when 

somewhat  involved  in  obscurity;  but  the  court,  either  upon  motion  or  tm 

the  case  of  Silcox  ▼.  Lang,  78  Cal.  sponie,  makes  an  erroneous  order  or 

118,  20  Pac.  297,  is  believed  to  be  ruling   upon    some    question   of  law 

the  earliest  direct  expression.    It  was  properly  before  it,  and  within  its  ja* 

there   decided   that   the   impanelment  risdiction.     Pratt  t.  Pratt,  141  Oil. 

of  the  jury  was  a  part  of  the  trial  247,  74  Pac.  742. 

within  the  meaning  of  the  code.     This  lo  Brown  v.  ToUes,  7  Cal.  398;  Cit- 

decision  was  later  approved  and  fol-  yens  y.  Dewey,  13  Cal.  40;  Walls  t. 

lowed.    People  v.  Hawkins,  127  Cal.  Preston,  25  Cal.  59;  Donahue  ▼.  Gtl- 

372,    59    Pac.    697.     Nor    does    there  lavan,    43    Cal.    576;    Carpentier  ▼. 

appear  to  be  any  earlier  decision  upon  WiUiamson,  25  Cal.  154;  Caldwell  v. 

the  point  that  an  error  of  law  in  im-  Parks,  47  Cal.  640. 

paneling    the    jury    is    available    as  i  78  Cal.  118,  20  Pac.  297.    Aad 

irround  for  a  new  trial.    See  section  see  to  same  effect.  People  v.  Hawkim, 

100a,  post.  127  CaL  372,  59  Pae.  697. 
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spondents  contended  that  it  should  have  been  presented  as  an  error 
of  law  occurring  during  the  trial,  and  this  contention  was  sus- 
tained by  the  court  in  the  following  language : 

''The  impaneling  of  a  jury  is  a  part  of  the  trial,  within  the 
meaning  of  the  code,  and  any  ruling  of  the  court  with  respect 
thereto,  if  erroneous,  is  an  error  of  law  occurring  at  the  trial,  and 
not  a  mere  irregularity.  The  .term  'irregularity'  cannot  be  ap- 
plied to  a  ruling  or  decision  made  upon  a  question  of  law  regu- 
larly presented  for  such  decision  during  the  trial.  In  such  case 
the  action  is  not  irregular,  but  the  decision  rendered  is  erroneous." 

This  ruling  was  sustained  in  subsequent  decisions.  In  Lombardi 
V.  California  Street  By.  Co.,*  the  alleged  error  was  presented  both 
as  an  error  of  law  and  as  an  irregularity,  the  appellant  being  in 
doubt.     The  court  said,  in  response  to  this  doubt: 

".  .  .  .  The  mode  of  presenting  the  question  must  depend  upon 
circumstances.  If  the  facts  appear  without  contradiction,  or  in 
such  form  that  but  one  conclusion  can  legally  be  drawn,  it  involves 
purely  a  question  of  law:  otherwise,  whether  a  juror  is  or  is  not 
qualified  is  a  question  of  fact.  Hence  the  circumstances  of  each 
case  must  determine  the  manner  in  which  the  question  should  be 
presented  on  appeal." 

With  the  principle  stated  in  the  last  case  as  a  guide,  objections 
to  rulings  of  the  court  itp  the  impanelment  of  the  jury  may  be 
treated  either  as  irregularities  of  the  jury,  as  outlined  in  chap- 
ter 5,  ante,  or  as  errors  of  law  occurring  at  the  trial,  as  above 
defined ;  and  the  careful  practitioner  will  present  the  same  matter 
in  both  ways,  if  there  is  any  real  doubt  as  to  whether  it  is  the 
one  or  the  other. 

s  1^  Cal.  311,  57  Pac.  06. 
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CHAPTER  XVI. 

GROUNDS  OF  THB  MOTION— ERROR  IN  LAW  OCCURRING 

AT  THE  TRIAL— EVIDENCE. 

f  101.    Outline  of  discussion  of  subject — ^Bules  of  evidence  not  snbjeet  of 
consideration. 

f  102.  The  judge  must  pass  on  all  questions  as  to  the  admissibility  of  eri- 
dence. 

f  103.  There  can  be  no  error  in  thn  admission  of  evidence  without  objee- 
tion,  and  objection  must  be  mad<)  at  the  time  it  is  offered. 

f  104.    Evidence  received  subject  to  objection. 

f  105.  Objections  to  evidence  must  be  specific,  unless  they  eould  not  be 
obviated  if  pointed  out. 

§  106.  Evidence  admissible  for  any  purpose  must  be  reeeived — If  in  admis- 
sible for  some  purposes,  its  effect  should  be  limited  by  an  in- 
struction. 

§  107.    Exceptions  to  rulings  upon  evidence. 

§  108.  Error  in  ruling  upon  the  admissibility  of  evidence  may  be  eared  by 
subsequent  proceedings. 

9  109.  The  order  of  the  introduction  of  evidence  rests  in  the  diseretioa 
of  the  court. 

9  110.    Ruling  upon  an  offer  to  prove  facts. 

9  111.    Miscellaneous  matters  of  practice  in  relation  to  evidence. 

§  101.  It  is  not  Proposed  to  enter  into  an  examination  of  the 
lilies  of  the  law  of  evidence,  but  merely  to  give  the  results  of  the 
decisions  in  relation  to  the  application  of  those  rules;  in  other 
words,  to  give  the  rules  of  practice  applicable  where  the  motion 
for  new  trial  is  made  upon  the  ground  that  errors  in  law  occurred 
in  admitting  or  rejecting  evidence.  Such  errors  are  errors  in  law 
occurring  at  the  trial,^  and  may  be  reviewed  under  the  subdivision 
under  consideration.  They  may  also  be  reviewed  on  appeal  from 
the  judgment.* 

§  102.  The  Judge  must  Pass  upon  All  Questions  as  to  the 
Admissibility  of  Evidence. — ^The  jury  is'to  determine  questions  of 
fact,  and  the  judge  questions  of  law.^    It  is  error  to  leave  to  the 

1  Opinion  of  Sharpstein,  J.,  in  Sim-  >  See  cases  cited  in  note  10  to  8M- 

mons  V.  Hamilton,  56  Cal.  49Z;  Coch-      *}^"  1^;  ^J^^*  *°^  J!^,  ^*'**^  ^^^ 

rk»ir  ^*^    OA  n«i    kka    o  tlt^^.       Calif onua  Code  of  Cinl  Procedure, 
ran  v.  O'Keef  e,  34  Cal  554,  3  Morr.  ,^  ^  Greenleaf  on  Evidence,  sec  49; 

Min.  Bep.  288.  and  see  section  120  hereof. 
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jury  questions  of  the  admissibility  of  evidence.  An  instance  of 
such  an  error  is  to  be  found  in  the  People  v.  Ivey.'  In  that  case 
evidence  of  the  good  character  of  the  prisoner  was  permitted  to 
go  to  the  jury  without  objection.  But  in  reference  to  it  the  judge 
instructed  the  jury  as  follows:  *'The  jury  can  consider  evidence 
of  the  character  of  the  accused  only  in  relation  to  the  particular 
crime  charged  in  the  indictment,  and  if  none  has  been  given  upon 
this  particular  trait,  the  jury  are  not  at  liberty  to  consider  evi- 
dence in  respect  to  other  traits  of  character."  An  exception  to 
this  instruction  was  held  to  be  well  taken,  and  the  supreme  court 
said:  ''The  instruction  was  erroneous,  because  it  submitted  to  the 
determination  of  the  jury  a  question  of  mere  law.  If  any  portion 
of  the  evidence  offered  by  the  prisoner,  tending  to  show  his  good 
character,  concerned  a  trait  not  involved  in  the  charge  against 
him,  objection  should  have  been  made  by  the  prosecution  to  its 
introduction,  for  the  pertinency  of  the  evidence  in  such  a  case  is 
a  question  of  law.  It  will  not  do  to  submit  the  evidence  to  the 
jury  hypotheticaUy,  that  is,  to  be  considered  by  them  if  they  are 
of  opinion  that  it  is  applicable  to  the  issue,  and  to  be  disregarded 
if  they  are  of  a  contrary  opinipn."  So  in  Fairbank  v.  Hughson,** 
where,  upon  objection  that  the  witness  was  not  an  expert,  the  court 
said:  **I  shall  hold  it  is  for  the  jury  to  say  how  much  he  knows 
about  it.  I  will  admit  the  testimony,"  and  the  witness  thereupon 
gave  his  testimony,  it  was  held  to  be  error  requiring  a  reversal  of 
the  judgment. 

As  it  is  error  to  impose  upon  the  jury  the  duty  of  passing  upon 
questions  of  law,  so  it  is  error,  in  passing  upon  the  admissibility 
of  evidence,  to  invade  the  province  of  the  jury  and  take  from  them 
the  right  to  pass  upon  questions  of  fact  presented  for  their  deter- 
mination. This  point  often  arises  upon  the  question  of  the  admis- 
sibility of  expert  testimony,  and  the  rule  is  that  expert  witnesses 
should  not  be  permitted  to  testify  to  facts,  the  determination  of 
which  rests  within  the  exclusive  province  of  the  jury.  If  such  tes- 
timony is  admitted  it  is  error,  and  ground  for  a  new  trial.  Thus 
in  Sappenfield  v.  Main  Street  etc.  Co.,^**  where  expert  testimony 
was  permitted  by  the  court  to  be  introduced  over  objection  as  to 
the  "safety"  of  a  certain  cli vis-pin  in  the  drawhead  of  a  single- 
tree, the  supreme  court  said : 

2  49  Cal.  56;  look  at  Tabor  v.  Stan-  2a  58  Cal.  314. 

ids,  2  Cal.  240.  •  <b  91  Cal.  48,  27  Pae.  590. 
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*' Whether  it  ...  .  was  safe  or  unsafe  was  a  condosion  to  be 
drawn  by  them  [the  jury],  and  the  opinion  of  the  witness  was  not 
to  be  substituted  for  theirs,  nor  was  their  verdict  to  be  based  upon 
his  opinion." 

And  in  Kauffman  y.  Maier,'*  where  the  trial  court  permitted  the 
expert  testimony  of  a  machinist,  as  an  expert,  to  be  given  upon 
the  point  as  to  whether  a  certain  shafthead  was  or  was  not  more 
dangerous  in  a  rough  than  in  a  smooth  condition,  the  supreme 
court  said: 

''Such  questions  are  to  be  determined  by  the  jury  themselves, 
either  from  their  own  experience  in  matters  of  common  observa- 
tion, or  from  all  the  evidence  in  the  case,  and  cannot  be  asked  of 
witnesses,  even  if  such  witnesses  are  experts  in  some  particular 
art  or  science.  (Sappenfield  v.  Main  Street  etc.  Co.,  91  CaL  60.) 
If  the  court  permits  the  jury  to  be  influenced  by  the  judgment  of 
such  witness,  it  deprives  the  litigants  of  their  right  to  have  the 
jury  render  its  verdict  upon  the  facts  in  the  case,  and  to  this  extent 
substitutes  the  judgment  of  the  expert  for  what  should  be  the  judg- 
ment of  the  jury." 

And  the  same  principle  has  been  sustained  in  other  cases.** 


s«  94  Cal.  269,  29  Pae.  481,  18  L. 
B.  A.  124.  ''It  was  for  the  jury  and 
not  for  the  court  to  determine  whether 
the  matters  assumed  as  facts  by  the 
hypothetical  question  were  or  would 
be  ultimately  sustained'  by  the  evi- 
dence as  the  real  facts  in  the  case." 
Colorado  Midland  Co.  ▼.  O'Brien,  16 
Colo.  219,  27  Pac.  701. 

sd  Redfield  v.  Oakland  etc.  Co.,  112 
Cal.  220,  43  Pac.  1117;  Limberg  v. 
Glenwood  Lumber  Co.,  127  Cal.  598, 
60  Pac.  176,  49  L.  B.  A.  33;  Luman 
T.  Golden  etc.  Co.,  140  CaL  700,  74 
Pac.  307. 

Briefly  stated,  the  general  rule  is 
that  opinion  evidence,  or  such  as  calls 
for  an  inference  or  a  conclusion  on 
the  part  of  the  witness,  is  inadmis- 
sible, because  an  invasion  of  the 
province  of  the  jury.  Whenever  the 
inference  is  one  that  may  be  said  to 
be  commonly  drawn  by  men  in  gen- 
eral, it  is  to  be  drawn  by  the  jury, 
and  not  the  witness.  See  Johnson  v. 
Caughren,  55  Wash.  125,  104  Pac. 
J.70.  It  matters  not  whether  the 
witness  be  one  introduced  as  an  expert 
or  not.    The  testimony  of  an  expert 


which  calls  for  a  conclusion  or  an  ii- 
ference  is  not  within  Uie  above  defiiii* 
tion.  Such  inference  or  eonelosion  ii 
not  protected  by  the  rule  as  to  expert 
testimony  if  it  is  one  that  maj  be 
conunonly  drawn  by  men  in  general. 
The  principle  is  the  same,  theiefort, 
whether  the  witness  is  an  expert  or 
not.  The  foUowing  cases  illnstnte 
the  general  principle  involved:  Par- 
kin V.  Grayson-Owen  Co.,  157  CiL 
41,  106  Pae.  210;  In  re  Milter's  Es- 
tate, 36  Utah,  228,  102  Pac  996, 
and  Pearson  v.  Alaska  etc.  Co.,  51 
Wash.  560,  130  Am.  St.  Bep.  1117, 
99  Pac.  753;  and  see  the  following: 

Arigona:  Huachuca  Water  Co.  v. 
Swain,  4  Aria.  113,  77  Pac.  619;  Cook 
V.  Purnam,  10  Aria.  216,  86  P^.  6. 

Calif  amia:  Bedfield  v.  Oakland  etc 
Co.,  112  CaL  220,  43  Pac  1117;  Lim- 
berg V.  Glenwood  Lumber  Co.,  127  CaL 
598,  60  Pac  176,  49  L.  B.  A.  33;  Lu- 
man V.  Golden  etc.  Co.,  140  Cal.  700. 74 
Pac.  307;  Sampson  v.  Hughes,  147  CsL 
62,  81  Pac  292 ;  Spinks  v.  Clark,  147 
CaL  439,  82  Pac  45;  Huyek  v.  Ren- 
nie,  151  Cal.  411,  90  Pac  929;  Cngg 
V.  Trust  Co.,  154  CaL  663,  98  PM. 
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Passing  upon  the  admissibility  of  evidence  often  inTolves  the 
determination  by  the  judge  of  preliminary  questions  of  fact.*  But 
in  so  doing  the  judge  must  be  careful  not  to  encroach  upon  the 
proYince  of  the  jury.  It  frequently  happens  that  before  evidence 
can  be  received  it  is  necessary  for  the  party  offering  it  to  make 
proof  of  some  collateral  fact.  In  such  case  it  is  necessary  for  the 
judge  to  pass  upon  the  question  as  to  the  existence  of  such  facts 


1003,  16  Ann.  Cas.  1061;  Fanning 
V.  Green,  156  Cal.  279,  104  Pae.  308; 
Bojle  T.  Eschen,  5  Cal.  App.  65,  89 
Pae.  836;  Northwest  etc.  Co.  t.  Whit- 
ney, 5  Cal.  App.  105,  89  Pae.  981; 
Walters  y.  Mitehell,  6  Cal.  App.  410, 
92  Pae.  315;  Mabry  v.  Bandblph,  7 
Cal.  App.  421,  94  Pae.  403;  Oreve 
▼.  Echo  Oil  Co.,  8  CaL  App.  275,  96 
Pae.  904;  Baker  t.  Baker,  9  Cal.  App. 
737,  100  Pae.  892;  Boje  y.  Andrews, 
10  CaL  App.  494,  102  Pae.  551;  In 
re  Coburn,  11  Cal.  App.  604,  105  Pae. 
924;  Evans  etc.  Co.  v.  Lakeside  ete. 
Co.,  13  Cal.  App.  119,  108  Pae.  1027. 

Colorado:  Davis  v.  Shepherd,  31 
Colo.  141,  72  Pae.  57,  22  Morr.  Min. 
Bep.  575;  Hubbard  v.  Mulligan,  34 
Colo.  236,  82  Pae.  783;  Ft.  Collins 
etc.  Co.  V.  France,  41  Colo.  512,  92 
Pae.  953;  Geiger  v.  Kiser,  47  Colp. 
297,  107  Pae.  267;  Denver  etc.  Co. 
V.  Beiter,  47  Colo.  417,  107  Pae.  1100; 
Saxton  V.  Perry,  47  Colo.  263,  107 
Pae.  281;  Lehman  v.  Lindenmeyer, 
48  Colo.  305,  109  Pae.  956;  Colorado 
etc  Co.  ▼.  Lamb,  6  Colo.  App.  255, 
40  Pae.  251;  John  Stuart  &  Co.  v. 
Asher,  15  Colo.  App.  403,  62  Pae. 
1051. 

Idaho:  Aztell  t.  Northern  Pacific 
Co.,  9  Idaho,  392,  74  Pae.  1075; 
Keane  v.  Pittsburg  etc.  Co.,  17  Idaho, 
179,  105  Pae.  60. 

Montana:  Bramlett  t.  Flick,  23 
Mont.  95,  57  Pae.  869,  20  Morr.  Minn. 
Bep.  103;  Metz  v.  Butte,  27  Mont. 
506,  71  Pae.  761;  Lander  v.  Shechan, 
32  Mont.  25,  79  Pae.  406;  Power  v. 
Turner,  37  Mont.  521,  97  Pae.  950; 
Hamilton  v.  Monidah,  39  Mont.  269, 
102  Pae.  335;  Frederick  ▼.  Hale,  42 
Mont.  153,  112  Pae.  70. 

Nevada:  Bums  v.  Loftus  (Nev.), 
104  Pae.  246. 

Olddhoma:  Tootle  t.  Kent,  12  Okl. 
674,  73  Pae.  310;  Chicago  etc.  Co.  t. 
BtQbbs,  17  Okl.  97,  87  Pae.  293. 

Oregon:  Fanners'  Bank  v.  Saling, 


33  Or.  894,  54  Pae.  190;  United 
States  ▼.  McCann,  40  Or.  13,  66  Pae. 
274;  Taylor  v.  Brown,  49  Or.  423, 
90  Pae.  673;  Anderson  v.  Aupperle, 

51  Or.  556,  95  Pae.  330;  Bumble  v. 
Cummings,  52  Or.  203,  95  Pae.  1111; 
Montgomery  v.  Somers,  50  Or.  259, 
90  Pae.  674;  Columbia  etc.  Co.  v. 
Smith  (Or.),  107  Pae.  465. 

Utah:  Saunders  t.  Southern  Pa- 
€iiie  Co.,  15  Utah,  334,  49  Pae.  646; 
North  Point  ete.  Co.  t.  Utah  etc.  Co., 
16  Utah,  246,  67  Am.  St.  Bep.  607, 

52  Pae.  168,  40  L.  B.  A.  851;  Wooley 
V.  Maynes- Wells  Co.,-  18  Utah,  232, 
54  Pae.  833;  StoU  v.  Daly  etc.  Co., 
19  Utah,  271,  57  Pae.  295;  Watson 
V.  Butterfield  Co.,  24  Utah,  222,  66 
Pae.  1067 ;  Nichols  ▼.  Oregon  ete.  Co., 
25  Utah,  240,  70  Pae.  996;  Black  v. 
Bocky  Mountain  Co.,  26  Utah,  451, 
73  Pae.  514;  Meyers  v.  Highland  ete. 
Co.,  28  Utah,  96,  77  Pae.  347 ;  John- 
son  T.  Union  Pacific  Co.,  28  Utah, 
46,  76  Pae.  1089;  Stone  v.  Union 
Pacific  Co.,  32  Utah,  185,  89  Pae. 
715;  S.  C,  32  Utah,  207,  89  Pae.  723; 
Herndon  v.  Salt  Lake  City,  34  Utah, 
65,  131  Am.  St.  Bep.  827,  95  Pae. 
646. 

Washington:  Stossel  t.  Van  De 
Vanter,  16  Wash.  9,  47  Pae.  221; 
Schwede  v.  Heinrich,  29  Wash.  124, 
69  Pae.  643;  De  Wald  v.  Ingle,  31 
Wash.  616,  96  Am.  St.  Bep.  927,  72 
Pae.  469;  Berg  v.  Humptulips  etc. 
Co.,  38  Wash.  342,  80  Pae.  528; 
Hoseth  V.  Preston  Mill  Co.,  49  Wash. 
682,  96  Pae.  423;  Sullivan  v.  Seattle 
etc.  Co.,  51  Wash.  71,  130  Am.  St. 
Bep.  1082,  97  Pae.  1109;  Pantages  v. 
Seattle  ete.  Co.,  55  Wash.  453,  104 
Pae.  629;  Sanpere  v.  Sanpair,  57 
Wash.  524.  107  Pae.  369;  Olympia 
etc.  Co.  V.  Harris,  58  Wash.  410,  108 
Pae.  940;  Kirk  v.  Seattle  etc.  Co.,  58 
Wash.  283,  108  Pae.  604. 

>  See  Greenleaf  on  Evidence,  13th 
ed.,  note  3  to  p.  65. 
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before  admitting  the  evidence.    But  his  decision  upon  such  ques- 
tion is  provisional  only.    It  has  reference  to  the  admissibility  of 
the  evidence,  and  does  not  affect  the  final  determination  of  the 
question  by  the  jury.    Thus  before  a  writing  can  foe  admitted  in 
evidence  some  proof  of  its  execution  must  be  introduced,  and  it 
is  for  the  judge  to  determine  whether  there  is  sufficient  proof  of 
the  fact  of  the  execution  before  the  document  is  admissible.    But 
the  whole  controversy  may  turn  upon  whether  the  writing  was 
really  executed  or  not,  and  the  opposite  party's  entire  evidence 
may  be  directed  to  that  point.    The  ultimate  decision  of  the  ques- 
tion is  for  the  jury;  and  it  would  be  error  in  the  judge  to  take 
the  question  from  the  jury  by  hearing  the  opposing  evidence  before 
he  passed  upon  the  question  of  the  admissibility  of  the  document 
and  rejecting  it  because  he  believed  such  testimony  in  preference 
to  that  offered  by  the  proponent  of  the  evidence.* 

To  which  it  may  be  added  that  the  sufficiency  of  the  preliminary 
proof  required  to  establish  a  prima  facie  case  is  addressed  to  the 
discretion  of  the  trial  court,  and  its  .conclusions  thereon  will  not 
be  disturbed  except  in  case  of  manifest  abuse.**  And  the  ques- 
tion as  to  whether  counter-testimony  will  be  admitted  is  one  also 
addressed  to  the  court's  discretion,  subject  to  the  usual  rule.**  K 
counter-testimony  is  admitted,  and  there  is  a  substantial  conflict, 
the  rule  as  to  conflict  will  supervene.** 

The  principle  here  considered  was  well  illustrated  in  the  case  of 
Bryce  v.  Joynt,*  where  the  admission  of  certain  books  of  record  and 
account,  relating  to  an  alleged  partnership,  depended  upon  prelim- 
inary proof  of  such  partnership.  The  preliminary  proof  was  made 
without  objection,  but  the  right  to  introduce  counter-testimony  was 
demanded  and  denied.    The  supreme  court  said: 

''Of  course,  the  admissibility  of  the  books  depended  upon  the 
preliminary  proof  of  partnership  before  the  court  at  the  time  when 
the  books  were  offered  as  evidence.  But  whether  there  was  suffi- 
cient evidence  of  the  fact,  to  serve  as  a  foundation  for  their  admis- 

4  Vernon    v.    McGregor,    23    Cal.  Lumber  Co.,   101   Cal.  326,  35  Pm. 

339,  2  Morr.  Min.  Bep.  365;  Butler  871;  and  see  Bennis  v.  Kolm,  131  OaL 

V.  Beach,  55  Cal.  28 ;  Bryce  v.  Joynt,  91,  63  Pac.  141. 

63  Cal.  375,  49  Am.  Bep.  94;  Webster  *«>  Bryce  v.  Joynt,  63  CaL  875,  49 

V.   San   Pedro  Lumber  Co.,   101   Cal.  Am.  Rep.  94;  and  see,  also,  Dennif 

326,  35  Pac.  871.    See,  also,  Dennia  ▼.  Kolm,  131  Cal.  91,  63  Pac.  14L 

V.  Kolm,  131  Cal.  91,  63  Pac.  141.  *c  Butler  ▼.  Beach,  55  CaL  28. 

4«  Bryce  v.  Joynt,  63  Cal.  375,  49  •  63  Cal.  375,  49  Am.  Bep.  94. 
Am.  Bep.  94;  Webster  ▼.  San  Pedro 
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sion,  was  a  question  for  the  court,  although  the  fact  itself  was 
ultimately  to  be  found  by  the  jury. 

''It  is  conceded  that  the  admissibility  of  the  books  was  a  ques- 
tion for  the  court;  but  it  is  claimed  that  the  defendant  had  the 
right  to 'introduce  counter-testimony  upon  the  point  of  access  and 
examination  of  the  books,  and  that  the  right  was  denied  him. 
The  record  shows  no  denial  of  the  right,  if  such  existed;  for  it 
shows  that  after  the  witnesses  who  had  testified  to  the  defendant's 
access  to  and  examination  of  the  books  had  been  cross-examined 
by  his  counsel,  the  counsel  then  stated  to  the  court:  'If  the  court 
thinks  the  admissibility  of  the  books  depends  on  that  testimony, 
which  is  a  question  for  the  court,  I  think  we  would  have  a  right  to 
introduce  counter-testimony  upon  that  point,  as  to  whether  Joynt 
ever  examined  the  books.  We  oflPer  to  put  Oren  Joynt  on  the 
stand  to  show  that  he  never  did.'  Upon  this  offer  no  ruling  was 
made  by  the  court,  nor  was  one  pressed;  and  the  court  ruled  'that 
the  books  were  admissible  under  the  showing  made.'  To  that 
ruling  no  exception  was  taken.  But  when  the  entries  on  the  books 
were  offered,  objections  were  made  that  Uhey  were  not  admissible 
to  prove  partnership,  and  that  the  court  should  not  pass  upon  the 
admissibility  of  the  books  until  it  has  heard  the  evidence  on  both 
sides.'  Those  objections  were  overruled,  and  to  that  the  defend- 
ant then  excepted. 

"But  the  ruling  was  not  erroneous;  for  the  books  had  been 
admitted,  and  the  entries  upon  them,  which  were  proposed  to  be 
read  to  the  jury,  tended  to  prove  that  the  defendant  was  a  member 
of  the  firm,  and  participated  in  its  profits.  Besides,  a  court  is  not 
bound  to  take  counter-proof  upon  a  preliminary  question  raised 
for  its  consideration  and  decision  as  to  the  admissibility  of  cor- 
roborative evidence  of  a  fact  in  issue.  It  may  permit  such  a 
course  to  be  taken ;  but  whether  it  will  or  not  is  a  matter  within  its 
discretion,  with  which  the  appellate  court  will  not  interfere  unless 
there  has  been  an  abuse  of  discretion." 

So  in  Webster  v.  San  Pedro  Lumber  Co.,*  where  certain  account 
books  were  offered  and  objected  to,  the  court  said : 

**The  general  rule  is  that  where  certain  preliminary  proof  is 
necessary  to  the  introduction  of  any  kind  of  documentary  evi- 
dence, the  sufficiency  of  such  proof  is  to  be  determined  in  the  first 

•  101   Cal.  326,  35  Pac  S71.    And  tee  to  samtf  eflect,  Dennis  t.  Kolm, 
131  Cal.  91,  63  Pac.  141. 
N«w  Trial — 9% 
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instance  by  the  trial  judge,  and  that  his  determination  of  the  mat- 
ter will  not  be  disturbed  unless  there  has  been  an  abuse  of  dis- 
cretion." 

So,  recurring  to  the  subject  of  expert  evidence,  an  application  of 
the  principle  is  to  be  recognized  in  the  determination  of  the  pre- 
liminary question  as  to  the  competence  of  expert  witnesses ;  and  it 
is  well  settled  that  this  question  is  addressed  to  the  discretion  of 
the  trial  court,  whose  exercise  thereof  will  not  be  disturbed  except 
for  manifest  abuse/  And  it  is  the  same  with  respect  to  the  qualifi- 
cation of  a  witness  to  give  opinion  evidence.*  Thus  in  Czarecki  v. 
Seattle  etc.  Co.,*  it  was  held  to  be  peculiarly  within  the  discretioQ 
of  the  court  to  allow  experienced  miners  to  testify  to  their  opinions 
in  the  nature  of  expert  evidence  on  a  showing  of  competency  satis- 
factory to  it.  The  competency  of  either  expert  or  opinion  witnesses 
must  always  be  passed  upon  before  being  permitted  to  testify;^* 
and,  in  truth,  so  must  all  other  witnesses;  by  implication  alwajrs, 
except  when  objection  is  raised,  and  then,  expressly;  and  the 
general  rule,  as  already  outlined,  is  that  the  conclusion  of  the  trial 
court  rests  in  its, sound  discretion,  and  will  not  be  distuibed,  save 
for  abuse.** 

The  determination  of  the  question  as  to  who  is  an  intimate 
acquaintance  within  the  meaning  of  subdivision  10,  section  1870, 
Code  of  Civil  Procedure  of  California,  is  in  the  trial  court's  dis- 
cretion.** 


§  103.  There  can  be  No  Error  in  Admitting  Evidence  Unh» 
It  be  Objected  to;  and  the  Objection  most  be  Uade  at  the  Tone 
the  Evidence  is  Offered. — ^There  can  be  no  error  in  admitting  evi- 
dence unless  it  be  objected  to ;  in  other  words,  a  party  cannot  claim 


T  Arizona:  Gila  VaUey  etc.  Co.  ▼. 
Lyon,  9  Ariz.  218,  80  Pae.  337. 

California:  Htfwland  ▼.  Oakland 
etc.  Co.,  110  Cal.  513,  42  Pac.  983; 
Mabry  y.  Randolph,  7  Cal.  App.  421, 
94  Pac.  403;  Perry  v.  Noonan  Co.,  8 
Cal.  App.  35;  Evans  etc.  Co.  y.  Lake- 
side etc.  Co.,  13  Cal.  App.  119,  108 
Pac.  1027. 

Montana:  Tergy  t.  Helena  etc.  Co., 
39  Mont.  213,  102  Pac.  310. 

New  Mexico:  Lynch  v.  Grayson,  5 
N.  M.  487,  25  Pac.  992. 

OhlahoTna:  Tates  t.  Garrett,  19 
Okl.  449,  92  Pac.  142. 


Oregon :  Crosby  ▼.  Portland  etc  Go., 
53  Or.  49e,  100  Pac.  300, 101  Pac  801 

Vtdh:  Garr  y.  Cranney,  25  Utah, 
193,  70  Pac.  853. 

•  Wright  T.  Southern  Paeifle  Od., 
15  Utah,   421,  49   Pac   309. 

•  30  Wash.  288,  70  Pac.  750. 

1*  Watson  y.  Coluaa-Parrot  etc  Go., 
81  Mont.  513,  79  Pac  14. 

11  This  was  held  in  Bimner  y.  '^- 
son,  42  Colo.  180,  93  Pac  1110,  in 
connection  with  the  competency  of 
witnesses  to  yalue  of  property  in  eon* 
troversy. 

12  In  re  Budan'a  Hetota,  156  CaL 
230,  104  Pac  442. 
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that  an  ''error  in  law"  has  occurred  in  the  admission  of  evidence, 
unless  he  has  ohtained  a  ruling  in  regard  to  it  by  a  proper  objection. 
Thus  where  a  witness,  in  answer  to  a  proper  question,  gave  an  im- 
proper answer,  and  no  motion  to  strike  it  out  was  made,  it  was  held 
that  there  was  no  error.^    So  where  evidence  was  inadmissible  under 
the  pleadings,  and  an  amendment  was  made  which  obviated  the 
objection  in  part  but  not  entirely,  and  the  objection  was  not  re- 
newed, it  was  held  that  the  objection  applied  to  the  pleadings  before 
they  were  amended,  and  that  there  was  no  objection  as  to  the 
amended  pleadings,  and  consequently  that  there  was  no  error.' 
So  where  the  plaintiff  put  on  the  stand  a  witness  whom  the  defend- 
ant believed  to  be  interested,  and  they  objected  before  the  witness 
had  disclosed  his  interest,  it  was  held  that  the  objection  could  not 
apply  to  interest  subsequently  disclosed,  and  that  there  was  no 
error;  and  Sawyer,  G.  J.,  deliveriag  the  opinion,  said:  ''If  the 
objection,  at  the  time  and  in  the  form  in  which  it  was  made,  could 
be  regarded  as  extending  to  the  whole  testimony  of  the  witness 
subsequently  given, — ^and  we  have  seen  that  it  cannot, — such  a  mode 
of  taking  objections  and  exceptions  covering  all  that  a  witness  may 
subsequently  say,  whether  proper  or  improper,  without  knowing 
what  is  expected  to  be  proved  by  him,  would  be  intolerable.    The 
party  offering  evidence  is  entitled  to  have  the  particular  portion  of 
evidence  objected  to  pointed  out,  and  the  specific  ground  of  ob- 
jection stated,  in  order  that  he  may  obviate  the  objection  or  waive 
the  testimony,  if  he  is  unwilling  to  take  the  risk  of  error.    When 
a  witness  takes  the  stand,  the  opposite  party  might  just  as  well  say, 
'I  object  to  all  the  testimony  this  witness  is  going  to  give,  except 
to  the  overruling  of  the  objection,'  then  go  through  a  long  examina- 
tion without  further  objection;  and  if  it  should  turn  out  that  a 
few  lines  of  it  are  improper  testimony,  claim  that  the  judgment 
should  be  reversed  on  that  ground.    If  exceptions  like  the  one  in 
question  could  be  regarded  on  appeals,  there  would  be  but  little 
chance  of  obtaining  verdicts  which  could  be  held."  ■    So  where  the 
admission  of  a  deposition  was  assigned  as  error,  there  having  been 
no  appearance  for  the  party  at  the  trial,  the  supreme  court  said : 
"All  objections  to  the  testimony  on  the  ground  of  any  supposed 

1  Fox  ▼.  Fox,  25  Cal.  587.  a  question  is  improper,  and  an  ob- 

s  Clarke  ▼.  Phoenix  Ins.  Co.,  36  Cal.  jection   ought   not   to   be   interposed 

168.  until   it   is    asked.    See   Valensin   y, 

8  Batterlee  v.  Bliss^   36  Cal.   489.  Valensin,  73  CaL  106,  14  Pac  397. 

It  cannot  be  assumed  in  advance  that 
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illegality  must  be  made  in  the  court  below  at  tbe  trial,  and  cannot 
be  interposed  for  the  first  time  upon  the  motion  for  a  new  trial. 
The  absence  of  the  party  against  whom  the  evidence  is  offered 
makes  no  difference  in  the  rule/'  * 

So  where  it  was  objected  on  appeal  that  the  oath  of  an  insolTent 
(under  the  concluding  clause  of  section  49  of  the  Insolvent  Act) 
had  not  been  made  at  the  right  time,  and  hence  could  not  be  con- 
sidered, the  supreme  court  said : 

"A  sufficient  answer  to  this  point  is,  that  when  respondent's 
oath  was  offered  in  evidence,  no  objection  was  made  to  it  by  ap- 
pellant, and  the  objection  comes  now  too  late.  If  objection  had 
been  made  at  the  proper  time,  respondent  could,  and  probably 
would,  have  taken  and  subscribed  a  new  oath,  and  thereto  have 
removed  any  question  of  irregularity."** 

So  the  principle  has  been  often  applied.*^ 

It  is  sometimes  said  that  failure  to  object  at  the  proper  time  is; 
in  effect,  a  waiver  of  such  objection  as  might  have  been  interposed. 
Thus  in  Brumley  v.  Flint,*^  where  a  general  objection  was  made  and 
overruled,  the  evidence  not  being  ''absolutely  inadmissible  for  any 
purpose/'**  it  was  held  that  the  specific  objection,  which  might 
have  been  sustained,  not  having  been  made,  was  waived,  the  court 
saying: 

''The  general  rule  is,  that  'a  party  objecting  to  the  admission  of 
evidence  must  specify  the  ground  of  his  objection  when  the  evidence 
is  offered,  and  will  be  considered  as  having  waived  all  objections  not 
so  specified.'    (People  v.  Manning,  48  Cal.  338.) " 

So  in  People  v.  Smith,*^  where  it  was  contended  that  the  venue 
could  not  be  proved  by  a  deposition  introduced  for  another  purpose, 
the  supreme  court  said : 

"  .  .  .  .  The  deposition  was  introduced  and  read  in  its  entirety 
without  objection,  and  while  the  primary  purpose  of  its  intro- 
duction was  apparently  other  than  to  establish  the  venue,  the 
purpose  was  not  limited,  and  being  in  evidence,  could  be  regarded 


4  Clark  T.  Gridley,  35  Cal.  398. 
Algo,  McGuire  t.  Drew,  83  Cal.  225, 
28  Pae.  312,  where  it  was  held  that  a 
ruling  upon  the  admission  of  evi- 
dence in  the  absence  of  a  party  who 
has  failed  to  appear  at  the  trial  is 
not  an  order  deemed  excepted  to,  in 
the  absence  of  a  party,  within  the 


meaning  of  section  647,  Code  of  (Svil 
Procedure. 

4it  In  re  McEachraa,  82  CaL  219, 23 
Pac.  46. 

*^  Bee  cases  cited  below  in  note  ig- 

^  87  Cal.  471,  25  Pac.  683. 

M  See  Nightingale  ▼.  Scauiell,  18 
Cal.  315;  and  see  section  105,  potL 

4m  121  CaL  355,  53  Pae.  802. 
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in  aid  of  any  f aot  which  it  tended  to  establish.  'K  defendant  may 
waive  the  objection  that  evidence  is  incompetent,  and  a  failure  to 
object  to  it  on  that  grcfund  is  such  waiver." 

Similar  expressions  were  made  use  of  in  Estate  of  Scott,^  where 
advantage  was  sought  to  be  gained  by  means  of  a  specific  objection 
to  the  admission  in  evidence  of  a  certain  certificate,  a  general  ob- 
jection having  been  overruled,  the  court  holding  that  such  an 
objection,  not  having  been  made  when  the  certificate  was  offered, 
was  not  available. 

So  in  other  cases.^ 

The  truth  of  the  proposition  will  be  further  manifest  from  the 
cases  cited  in  illustration  of  the  rule  that  objections  must  be 


«f  128  Cal.  57,  60  Pae.  527. 

<s  Calif omia:  Scott  v.  Sierra  Co., 
67  CaL  71,  7  Pae.  131,*  In  re  Doyle, 
73  Gal.  564,  15  Pae.  125;  Knox  y. 
Higby,  76  Cal.  264,  18  Pae.  381; 
Laughlin  ▼.  Thompson,  76  Cal.  287, 
18  Pae.  330;  People  y.  Keelej,  81  Cal. 
210,  22  Pae.  593;  Rankin  y.  Sisters, 
82  Cal.  88,  22  Pae.  1134;  Hitchcoek  y. 
Camtbers,  82  Cal.  523,  23  Pae.  48; 
Howland  y.  Oakland  etc.  Co.,  115 
CaL  487,  47  Pae.  255;  Shain  y.  Sal- 
liyan,  106  Cal.  208,  39  Pae.  606; 
Yaeger  y.  Southern  California  ete.  Co. 
(CaL),  51  Pae.  190;  BarreU  y.  Lake 
View  etc.  Co.,  122  Cal.  129,  54  Pae. 
594;  In  Te  Arnold's  Estate,  147  CaL 
583,  82  Pae.  252;  Hubbard  y.  Lee, 
6  Gal.  App.  6U2,  92  Pae.  744;  Womble 
y.  WUbur,  3  CaL  App.  535,  86  Pae. 
916;  Laej  etc.  Co.  y.  Los  Angeles 
etc-  Co.,  12  CaL  App.  37,  106  Pae. 
413;  In  re  Balfour  &  Garrette,  14  CaL 
App.  261,  111  Pae.  615. 

Colorado:  Maehette  y.  Wanless,  1 
Colo.  225;  Cody  y.  Butterfield,  1  Colo. 
377;  Watson  y.  Hahn,  1  Colo.  494; 
Consolidated  ete.  Co.  y.  Gregory,  1 
Colo.  511,  1  Morr.  Min.  Bep.  405; 
Cowell  y.  Colorado  Springs  etc.  Co., 
3  Colo.  82 ;  Coleman  y.  Bayis,  13  Colo. 
98,  21  Pae.  1018;  Northern  ete.  Co. 
y.  Biebards,  22  Colo.  450,  45  Pae.  423 ; 
Teller  y.  Ferguson,  24  Colo.  432,  51 
Pae.  429 ;  Sehlageter  y.  Gude,  30  Colo. 
310,  70  Pae.  428;  Tanner  y.  Harper, 
32  Colo.  156,  75  Pae.  404;  San  Miguel 
ete.  Co.  y.  Bonner,  33  Colo.  207,  79 
Pae.  1025 ;  Denver  ete.  Co.  y.  Mitchell, 
42  Colo.  43,  94  Pae.  289;  Guldman 
y.  WUder,  45  Colo.  551,  101  Pae.  759; 


Greenlaw  etc.  Co.  y.  Chambers,  46 
Cok>.  587,  105  Pae.  1091;  Temple  y. 
Teller  ete.  Co.,  46  Colo.  497,  106  Pae. 
8;  Denyer  ete.  Co.  y.  Beiter,  47  Colo. 
417,  107  Pae.  1100;  Benninghoff  y. 
Palisade  (Colo.),  108  Pae.  983;  Jak- 
way  y.  Bivers,  48  Colo.  49,  108  Pae. 
999;  Price  y.  Immel,  48  Colo.  163,  109 
Pae.  941;  Bab  Johns  y.  Sorenson,  5 
Colo.  App.  425,  38  Pae.  992;  Denver 
etc.  Co.  V.  Bosuck,  7  Cob.  App.  288, 
43  Pae.  456;  Nelson  y.  First  National 
Bank,  8  Colo.  App.  531,  46  Pae.  879; 
Employers'  etc.  Co.  y.  Morris,  14  Colo. 
App.  354,  60  Pae.  21. 

Idaho:  Heilner  v.  Brown,  2  Idaho, 
242  (263),  12  Pae.  903;  Darby  v. 
Heagerly,  2  Idaho,  260  (282),  13  Pae. 
85. 

Montana:  Story  v.  Black,  5  Mont. 
26,  51  Am.  Bep.  37,  1  Pae.  1;  Mer- 
chants' National  Bank  y.  Greenhood, 
16  Mont.  395,  41  Pae.  250,  851 ;  Gas- 
sert  v.  Black,  18  Mont  35,  44  Pae. 
401;  Thornton  etc.  Co.  y.  Bretherton, 
32  Mont.  80,  80  Pae.  10;  Butte  etc. 
Co.  y.  Badmilovich,  39  Mont.  157,  101 
Pae.  1078;  Smith  v.  Butte,  40  Mont. 
445,  107  Pae.  409;  Forquer  v.  North, 
42  Mont.  272,  112   Pae.  439. 

Nevada:  Langworthy  y.  Coleman, 
18  Nev.  440,  5  Pae.  65;  Palmer  v. 
Calverwell,  24  Nev,  114,  50  Pae.  1; 
Vietti  y.  Nesbitt,  22  Nev.  390,  41  Pae. 
151,  18  Morr.  Min.  Bep.  247. 

Oregon:  Sutherlin  v.  Bloomer,  50 
Or.  398,  93  Pae.  135;  Simon  y.  Tram- 
mer (Or.),  110  Pae.  786. 

Utah:  Cooper  v.  Denver  etc.  Co., 
11  Utoh,  46,  39  Pae.   478;   Sargent 
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specific,'  and  of  the  rale  which  prevails  where  evidence  is  admitted 
** subject  to  objection."  • 

The  rule  requires  not  only  that  the  objection  should  be  made  at 
the  trial,  but  that  it  should  be  made  before  the  evidence  is  admitted. 
A  party  cannot  wait  to  see  what  the  answer  of  a  witness  will  be, 
and  move  to  strike  it  out  if  unfavorable  to  him.  In  B.  R.  &  A.  W. 
Co.  V.  Boles,^  one  of  the  witnesses  disclosed  his  disqualification  from 
interest  at  the  beginning  of  his  examination,  but  no  objection  was 
made  until  he  had  testified  at  length,  when  a  motion  was  made  to 
strike  out  his  testimony.  The  supreme  court  held  that  the  motion 
was  properly  denied,  and  said:  ''The  witness  directly  informed 
them  at  the  threshold  of  his  testimony  that  he  was  interested.  Then 
was  the  time  to  make  the  objection.  Parties  will  not  be  permitted 
to  experiment  upon  a  witness  by  admitting  his  testimony  without 
objection,  and  if  it  turns  out  to  be  favorable,  accept  it;  but  if  un- 
favorable, move  to  strike  it  out.  Had  the  plaintiff  been  ignorant  of 
the  interest  of  witness  till  it  was  developed  by  his  testimony  at  this 
point  of  the  trial,  and  the  plaintiff  as  soon  as  the  interest  was  dis- 
covered had  moved  to  strike  out  his  previous  testimony,  the  court 
would  doubtless  have  granted  the  motion,  if  there  was  no  other 


T.  Union  etc.  Co.  (Utah),  108  Pac. 
928. 

Wcuihington:  Uren  v.  Golden  Tunnel 
Co.,  24  Wash.  261,  64  Pac.  174,  21 
Morr.  Min.  Bep.  243;  Bobinson  t. 
Marino,  3  Wash.  434,  28  Am.  St.  Bep. 
50,  28  Pac.  752;  Gustin  v.  Jose,  11 
Wash.  348,  39  Pac.  687;  Kohne  v. 
White,  12  Wash.  199,  40  Pac.  794; 
Titlow  T.  Cascade  etc.  Co.,  15  Wash. 
652,  47  Pac.  19;  Carter  t.  Seattle,  19 
Wash.  597,  53  Pac.  1102;  Blewett  v. 
Bash,  22  Wash.  536,  61  Pac.  770; 
Nunn  V.  Jordan,  31  Wash.  506,  72 
Pac.  124;  Knapp  v.  Order  of  Pendo, 
36  Wash.  601,  79  Pac.  209;  Young  v. 
O'Brien,  36  Wash.  570,  79  Pac.  211; 
Anderson  v.  Hilker,  38  Wash.  632,  80 
Pac.  848 ;  Wagner  v.  Mahrt,  32  Wash. 
542,  73  Pac.  675;  Falldin  v.  Seattle 
etc.  Co.,  57  Wash.  307,  106  Pac.  914; 
Hall  ▼.  Northwest  etc.  Co.,  61  Wash. 
351,  112  Pac.  369. 

The  rule  has  been  applied  in  New 
Mexico  in  chancery  practice.  See 
Williams  v.  Thomas,  3  K  M.  550.  9 
Pac.  356.  And  in  Bank  t.  JacoDj, 
137  Cal.  17,  69  Pac.  690,  it  was  held 
to  applj  to  exoBB-ezaminatioii. 


*  See  section  105,  post. 
.  A  See  section  104,  post;  and  see 
note  12  below.  See,  alao,  Poeten  t. 
Bassette,  5  Oal.  467;  Potter  v.  Oiraey, 
8  Cal.  574;  Tebbs  t.  Weatherwai,  23 
Oal.  58. 

T  24  Cal.  359,  4  Morr.  Min.  Bep. 
592.  See,  also,  King  ▼.  Haney,  46 
Cal.  560,  13  Am.  Bep.  217.  A  partj 
should  always  have  an  opportunity  to 
interpose  his  objection,  if  he  so  desire, 
and  if  a  witness  answers  so  quickly 
as  to  deprive  him  of  this  opportoni^, 
a  motion  to  strike  out  such  answer 
ought  to  be  entertained.  Barkly  v. 
Copeland,  86  Cal.  483,  25  Pac  1,  405. 
It  is  a  matter  addressed  to  the  dis- 
cretion of  the  court,  however,  and  will 
not  be  interfered  with  except  for 
abuse.  The  trial  court  has  always  t 
better  opportunity  than  the  appdUte 
court  to  discern  whether  the  answer 
was  in  fact  given  so  Quickly  as  to  de- 
prive the  party  of  his  right,  and  the 
case  would  have  to  be  a  flagrant  one 
indeed  to  justify  the  appel&te  court 
in  disturbing  the  order  of  the  lower 
eourt  upon  the  point. 
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legal  reason  for  denying  it.    But  all  the  testimony  sought  to  be 
struck  out  was  taken  without  objection  after  the  witness  had  in- 
formed plaintiff  and  the  court  of  his  interest,  and  the  motion  was 
properly  denied  on  the  ground  that  the  objection  came  too  late." 
So  in  Livermore  v.  Stein/*  after  a  good  deal  of  testimony  had  been 
given  to  show  the  existence  of  a  contract,  the  defendant  testified 
that  the  contract  was  not  in  writing,  and  his  counsel  moved  to  have 
the  testimony  stricken  out ;  but  the  motion  was  denied.    On  appeal, 
Wallace,  C.  J.,  delivering  the  opinion,  said :  ''The  counterclaim  does 
not  purport  to  be  a  contract  for  the  sale  or  delivery  of  chattels,  but 
one  for  the  performance  of  labor.    If  it  had  been  otherwise,  how- 
ever, the  defendant  was  permitted,  without  objection,  to  prove  it 
by  other  evidence  than  that  required  by  the  statute  of  frauds,  and 
an  objection  on  that  point  cannot  be  made  now.    It  is  true  that  at 
a  subsequent  stage  of  the  trial  a  motion  was  made  to  strike  out  the 
evidence  of  the  contract  because  it  was  not  in  writing,  which  motion 
was  denied  by  the  court ;  but  the  fact  that  the  evidence  was  already 
before  the  jury  was  suflScient  answer  to  the  motion. "  ■    So  in  People 
V.  Long,*  Wallace,  C.  J.,  delivering  the  opinion,  said:  "There  was 
no  error  in  permitting  Boring,  the  under-sheriff,  to  testify  as  to  the 
confession  of  the  prisoner  made  to  him.     The  evidence  was  not 
objected  to  when  it  was  offered,  and  given  upon  the  part  of  the 
prosecution,    and   for   that   reason   its   admission   could   not   be 
erroneous.  *  Had  objection  been  made  to  its  admission,  the  prosecu- 
tion would  doubtless  have  shown  that  the  confession  was  voluntary, 
as  was  subsequently  shown  in  answer  to  the  motion  of  the  prisoner 
to  strike  out  the  evidence  of  the  confession.    The  practice,  whether 
in  civil  or  criminal  cases,  of  deliberately  permitting  evidence  to  be 
given  without  objection  in  the  first  instance,  and  then  moving  to 
strike  it  out  on  grounds  which  might  readily  have  been  availed  of 
to  exclude  it  when  offered,  is  not  to  be  tolerated." 


T«  43  CaL  274. 

>  It  ia  questionable  whether  this  is 
not  a  misapplication  of  the  abore  rule. 
It  places  tie  admission  of  parol  evi- 
denee  of  a  contract  within  the  statute 
of  frands  on  the  same  footing  as  the 
admission  of  secondary  evidence  of 
the  contents  of  a  writing.  Our  stat- 
ute, howerer,  provides  that  contracts 
within  the  statute  are  invalid  unless 
ia  writing;  and  it  does  not  seem  rea- 


sonable that  an  invalid  contract  can 
be  validated  by  mere  failure  to  ob- 
ject. See  Civil  Code,  sec.  1624.  The 
case  of  Reedy  v.  Smith,  42  Cal.  245, 
however^  seems  to  be  to  the  same  ef- 
fect. See,  also.  People  v.  Salorse,  62 
Cal.  139;  Sweetland  v.  Shattuck,  66 
Cal.  31,  4  Pac.  885 ;  Schultc  v.  Noble, 
77  Cal.  79,  19  Pac.  182. 

•  43  Cal.  444.    To  same  eifeet,  see 
People  V.  Bolf  6,  61  CaL  640. 
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So  in  People  y.  Samario  ^  the  court  said : 

''It  is  argued,  however,  that  part  of  what  the  deceased  said  did 
not  relate  to  the  circumstances  of  the  killing  but  to  prior  occur- 
rences. But  there  was  no  objection  to  the  admission  of  the  evidence. 
The  defendant  waited  until  the  evidence  was  in,  and  then  moved  to 
strike  it  out.  In  such  case,  if  the  court  denies  the  motion,  its  action 
will  not  be  disturbed." 

So  in  People  v.  Nelson :  •* 

'^The  defendant  moved  to  strike  out  this  testimony  as  irrelevant 
and  incompetent  and  hearsay.  The  motion  was  denied,  and  an 
exception  taken.  The  answer  to  this  point  is,  that  an  objection  to 
testimony  cannot  be  taken  for  the  first  time  by  a  motion  to  strike 
it  out." 

So  in  People  v.  McNamara :  •• 

^'The  statements  made  by  the  witness  Rogers  on  his  cross-exami- 
nation, as  to  the  reason  why  he  had  the  defendant  arrested,  were 
directly  responsive  to  the  question  asked  by  defendant's  counsel 
The  court  did  not  err,  therefore,  in  refusing  to  strike  them  out" 

So  in  other  cases.** 

But  as  was  intimated  in  some  of  the  above  cases,  if  the  ground 
of  objection  be  not  disclosed  until  after  the  evidence  is  in,  the 
objection  may  be  made  when  it  becomes  apparent.    Thus  where  it 


•a  84  Cal.  484,  24  Pac.  283. 

»b  85  Cal.  421,  24  Pac.  1006. 

•e  94  Cal.  509,  29  Pae.  953. 

M  See  Wright  v.  Seymour,  69  Cal. 
122,  10  Pac.  323;  Byrne  y.  Beed,  75 
Cal.  277,  17  Pac.  201;  People  ▼. 
Dixon,  94  Cal.  255,  29  Pac.  504; 
Wheelock  v.  Godfrey,  100  Cal.  578, 
35  Pac.  317;  In  re  Wax,  106  Cal.  343, 
39  Pac.  624;  Tate  v.  Fratt,  112  Cal. 
613,  44  Pac.  1061;  People  v.  Harlan, 
133  Cal.  16,  65  Pac.  9;  People  v. 
SwiBt,  136  Cal.  520,  69  Pac.  223. 

And  see  Napa  v.  Howland,  87  Cal. 
84,  25  Pac.  247;  Schwartz  t.  Wright 
(Cal.),  56  Pac.  608;  Churchill  v.  More, 
4  Cal.  App.  219,  88  Pac.  290;  Griffen 
y.  Selma  etc.  Co.,  5  Cal.  App.  50,  89 
Pac.  855;  Patton  y.  Coen  etc.  Co.,  d 
Colo.  265;  Morris  t.  Everly,  19  Colo. 
529,  36  Pac.  150;  Bennet  v.  N.  Colo- 
rado etc.  Co.,  23  Colo.  470,  58  Am. 
St.  Bep.  281,  48  Pac.  812;  McMaster 
▼.  Montana  etc.  Co.,  12  Mont.  163,  30 
Pac.  268;  Streeter  y.  Johnson,  23 
Nev.    194|   44   Pae.   819;    Currej   ▼• 


Butcher,  37  Or.  380,  61  Pae.  631; 
Spiking  Y.  Consolidated  ete.  Co.,  33 
Utah,  313,  93  Pac.  838;  HoUj  etc 
Co.  Y.  Beyer,  48  Wash.  422,  93  Pae. 
1065 ;  Knust  y.  BuUoek,  59  Wash,  lil, 
109  Pae.  329. 

In  some  of  the  decisions  it  is  ssid 
that,  as  in  the  case  of  failure  alto- 
gether to  make  objection,  failun  to 
object  in  season  is  waiyer  of  the 
right.  See  FUippini  y.  Troboek 
(CaL),  62  Pae.  1066;  Yoder  y.  Bej- 
nolds,  28  Mont.  183,  72  Pae.  417; 
Lashus  Y.  Chamberlain,  5  Utah,  140, 
13  Pac.  361. 

In  Garr  y.  Granney,  25  Utah,  193, 70 
Pac.  853,  upon  the  aboYe  principle,  it 
was  held  that  an  objection  after  erofl>* 
examination  upon  the  direct  exanuni- 
tion  complained  of  was  too  late. 

The  foUowing  Montana  eases  vn 
cited  as  resting  more  partieols'tT 
upon  the  eases  quoted  in  the  text: 
Poindexter  etc.  Co.  y.  Oregon  ete.  Co.» 
33  Mont.  338,  83  Pac.  886;  Martin  t. 
Corscadden,  34  Mont  308,  86  Pfte- 
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appeared  on  cross-examination  that  the  evidence  in  chief  was  mere 
hearsay,  the  supreme  court  said:  ''The  respondent  could  not  know 
the  witness'  means  of  information  until  he  was  subjected  to  a  cross- 
examination,  and  ought  not  be  required  to  except  to  testimony 
before  it  appeared  that  such  testimony  was  objectionable.''^^  So 
where  a  witness  disclosed  on  cross-examination  that  he  had  been 
testifying  to  the  contents  of  a  writing,  it  was  held  that  the  motion 
to  strike  out  then  made  for  the  first  time  should  have  been  granted.^^ 
So  where  a  witness  answers  a  question  to  which  an  objection  has 
been  sustained,^^*  or  volunteers  incompetent  evidence,  not  re- 
sponsive to  the  question,^^**  a  motion  to  strike  out  is  in  order,  and, 
if  made,  it  is  error  to  deny  it.^^*  No  other  remedy  is  available,  and 
failure  to  make  the  motion  would  be  taken  as  a  waiver  of  the 
objection.^^'  Of  course,  the  answer  must  be  unresponsive.  If  re- 
sponsive, as  above  shown,  the  motion  to  strike  out  comes  too  late.^^* 
The  objection  should  have  been  interposed  when  the  question  was 
asked.*" 

The  rule  was  thus  stated  in  People  v.  Williams :  **« 
''When  it  is  apparent  from  the  question  that  the  answer  will 
contain  evidence  necessarily  inadmissible,  then  a  motion  to  strike 
out  comes  too  late  unless  preceded  by  an  objection  to  the  question, 


33;  State  v.  Rhjs,  40  Mont.  131,  105 
Pae.  494 ;  Frederick  y.  Hale,  42  Mont. 
153,  112  Pac.  70. 

See,  also,  caaes  cited  in  note  4g, 
supra.  It  is  not  always  easj  to  as- 
certain from  the  decision  whether  the 
court  intended  to  say  that  the  objec- 
tion was  unavailing  because  not  made 
in  time,  or  because  not  made  in  the 
court  below.  The  principle  ia  the 
same  in  both  cases. 

10  Parker  v.  Smith,  4  Cal.  105. 

11  Crary  ▼.  Campbell,  24  Cal.  634, 
3  Morr.  Min.  Bep.  270. 

iia  See  People  ▼.  Putnam,  129  Cal. 
258,  61  Pac.  961. 

lib  See  People  t.  Dixon,  94  Cal. 
255,  29  Pac.  504. 

lie  See  Tate  ▼.  Fratt,  112  Cal.  613, 
44  Pae.  1061;  People  t.  Swist,  136 
Gal.  520,  69  Pae.  223. 

See,  also,  Yaeger  y.  Southern  Cali- 
fornia ete.  Co.  (Cal.),  51  Pac.  190; 
Evans  etc.  Co.  ▼.  Lakeside  etc.  Co.,  13 
CaL  App.  119,  108  Pac.  1027;  Guth- 
rie T.  Fisher,  2  Idaho,  101  (111),  6 


Pac.  Ill;  North.  Pacific  etc.  Co.  ▼. 
Spore,  44  Or.  462,  75  Pac.  890;  Elliff 
▼.  Oregon  etc.  Co.,  53  Or.  66,  99  Pac. 
76.  In  Johnson  v.  Northport  etc.  Co., 
50  Wash.  567,  97  Pac.  746,  it  was 
held  that  the  motion  to  strike  out  an 
unresponsive  answer  was  in  effect  sus- 
tained by  a  requirement  that  witness 
answer  question  as  asked. 

But  it  has  been  weU  and  properly 
said  that  testimony  should  not  be 
stricken  out  merely  because  unre- 
sponsive, if  it  should  be  competent. 
See  Harrington  v.  Butte  etc.  Co.,  19 
Mont.  411,  48  Pac.  758. 

lid  See  People  v.  Putnam,  129  Cal. 
258,  61  Pac.  961. 
See  cases  cited  in  note  lie,  supra, 

11*  See  cases  cited  in  note  9d,  supra. 
Also,  People  v.  McNamara,  94  Cal. 
509,  29  Pac.  953. 

11'  See  cases  cited  in  note  9d,  supra, 

lis  127  Cal.  212,  59  Pac.  581;  and 
to  same  effect,  see  People  v.  Scala- 
miero,  143  Cal.  343,  76  Pac.  1098. 
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but  the  rule  is  otherwise  when  the  evidence  may  or  may  not  be 
admissible/' 

If  there  is  nothing  on  the  face  of  the  question  to  indicate  that  the 
answer  will  be  objectionable,  or  if  it  appears  that  the  answer  may 
or  may  not  be  so,  and  no  motion  to  strike  out  be  made,  it  is  the 
same  as  though  no  objection  had  been  made  when  the  evidence  was 
offered,  or  the  question  asked.  Thus  in  People  v.  Smith  ^^  the 
court  said : 

^' There  was  nothing  on  the  face  of  the  question  to  indicate  that 
an  answer  to  it  might  not  be  relevant,  material,  and  competent  evi- 
dence,  and  hence  it  was  not  improper  to  overrule  the  objection 
urged  against  the  inquiry  upon  the  only  ground  urged — namely, 
that  it  was  irrelevant,  immaterial,  and  incompetent.  The  question 
only  appeared  to  be  vulnerable  to  all  these  ol^jections  when  the 
answer  to  it  was  given,  and  as  that  was  the  first  and  only  time  it 
appeared  to  be  so,  it  was  the  duty  of  the  defendant  to  move  to 
strike  the  answer  out,  and  having  failed  to  do  so,  no  error  can  be 
predicated  on  the  overruling  of  the  objection." 

The  motion  should  be  made  promptly,  for  if  several  questions 
and  answers  are  allowed  to  intervene  between  the  objectionable 
answer  and  the  motion,  the  latter  will  be  deemed  too  late.^^ 

Motions  to  strike  out  unresponsive  answers  are  governed  by  the 
rule,  hereafter  considered,  that  objections  to  the  introduction  of 
evidence  must  foe  specific.  So  if  the  objection  is  applicable  to  a 
portion  only  of  the  evidence^  that  portion  should  be  specifically 
pointed  out."* 


lib  151  Gal.  619,  91  Pae.  511 ;  and 
to  same  effect,  see  People  ▼.  Lawrenee, 
143  Cal.  148.  76  Pac.  893,  68  L.  B.  A. 
193;  also,  Short  t.  Frink,  151  GaL 
83,  90  Pae.  200. 

See,  also,  Farnum  t.  Kern  Valley 
Bank,  12  Gal.  App.  426,  107  Pae. 
568;  Stewart  y.  Pittsburg  etc.  Go.,  42 
Mont.  200,  111  Pae.  723;  Palatine 
etc.  Go.  ▼.  Santa  Pe  ete.  Go.,  IS 
N.  M.  241,  82  Pae.  363;  Baines  t. 
GooB  Bay  ete.  Go.,  49  Or.  192,  89  Pae. 
371;  Ireland  v.  Ward,  51  Or.  102,  93 
Pac.  932;  Yuilleumier  t.  Oreg^on  ete. 
Go.,  55  Or.  129,  105  Pac.  706;  Gro- 
meenes  t.  San  Pedro  ete.  Go.  (Utah), 
109  Pae.  10;  Starck  y.  Washington 
ete.  Go.,  61  Wash.  213,  112  Pae.  235. 

It  is  to  be  noted,  however,  that 
counsel  may  iJwaya  offer  an  explana- 


tory statement  for  the  purpose  of. 
elucidating  the  purpose  of  the  inqniiy. 
See  Farnum  ▼.  Kern  Vallej  Bank, 
9upra,  and  Starck  ▼.  Washington  ete. 
Go.,  iupm. 

Ilk  See  People  y.  Hjring,  144  OiL 
351,  77  Pac.  975. 

11 1  See  O'OaUaghan  t.  Bode,  84  Qd 
489,  24  Pac  269;  People  ▼.  Graig,  152 
Gal.  42,  91  Pac.  997;  also,  People  t. 
Bodlej,  131  Gal.  240,  63  Pae.  351; 
People  ▼.  Gole,  141  CaL  88,  74  P*e. 
647. 

See,  also,  Doane  ▼.  Glenn,  1  Colo- 
495;  Golorado  etc.  Go.  ▼.  Bees,  21 
Golo.  435.  42  Pae.  42;  Bitebej  r. 
People,  2S  Golo.  314,  47  Pae.  K^. 
884;  Farleigh  ▼.  KeUey,  28  Mont. 
421,  72  Pae.  756,  63  L.  B.  A.  319; 
State  ▼.  Hymer,  15  Not.  49;  Badeliffs 
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'An  objection  need  not  l>e  interposed  more  tlian  once.  Where  a 
question  is  asked  and  objected  to,  and  the  court  thereupon  roles 
what  character  of  question  may  be  asked  in  that  specific  connection, 
further  questions  of  that  character  in  that  connection  need  not  be 
objected  to,  and  the  first  objection  and  ruling  is  sufiScient  for 
purposes  of  review  of  the  remaining  questions.**"  Thus  in  People 
V.  Mullings,***^  where  a  defendant  accused  of  murder  went  upon 
the  stand  and  testified  in  his  own  behalf,  and  the  district  attorney 
persisted  ui  a  line  of  questions  upon  cross-examination  which  were 
open  to  objection  on  the  ground  that  they  were  not  matters  ''about 
which  he  was  examined  in  chief/'  and  for  the  further  reason  that 
they  were  privileged,  the  defendant's  attorney,  after  objecting  two 
or  three  times,  and  after  his  objections  were  overruled,  desisted, 
and,  notwithstanding  the  improper  cross-examination  was  persisted 
in,  did  not  object  again ;  upon  appeal,  as  to  the  sufficiency  of  the 
objections,  the  supreme  court  said:  Tit  appears,  therefore,  that 
defendant's  objection  to  the  evidence  was  dear,  fair,  and  full,  and 
it  was  thoroughly  understood  by  the  court,  and  that  it  was  pointedly 
overruled." 


T.  Chaves,  15  N.  M.  258, 110  Pae.  699; 
Hawley  v.  Dawson,  16  Or.  344,  18 
Pae.  592;  Jennings  T.  Gamer,  30  Or. 
344,  48  Pae.  177;  In  re  Young's  Es- 
tate,  33  Utah,  382,  126  Am.  St.  Bep. 
843,  94  Pae.  731,  17  L.  B.  A.,  N.  S., 
108,  14  Ann.  Gas.  596;  Spurlock  ▼. 
Port  Townsend  ete.  Co.,  13  Wash.  29, 
42  Pae.  520;  Take  ▼.  Pugh,  13  Wash. 
78,  52  Am.  St.  Bep.  17,  42  Pae. 
528.  In  Lowe  ▼.  Tolo  ete.  Co.,  157 
CaL  503,  108  Pae.  297,  the  principle 
was  held  to  be  sueh  that  a  motion  to 
strike  ont  an  entire  statement  was 
properly  denied  if  a  part  thereof  was 
admissible.  Conversely,  in  Denver  v. 
Coehran,  17  Colo.  App.  72,  67  Pae. 
23,  it  was  held  that  uiUess  speeifically 
objected  to  it  is  not  error  to  admit 
the  whole  statement,  the  part  objee- 
tionable  as  weU  as  the  part  unob- 
jectionable. But  if  the  whole  answer 
or  statement  is  objectionable,  no  par- 
ticular portion  thereof  need  be  speci- 
fied. See  Sterne  v.  Mariposa  ete.  Co., 
153  Cal.  516,  97  Pae.  66. 

It  is  said  that  the  eourt  is  not  re- 
quired to  segregate  the  good  and  the 
bad,  the  competent  from  the  incom- 
petent.   See  bavis  ete.  Co.  ▼•  Photo 


ete.  Co.,  47  Colo.  68,  104  Pae.  389; 
Groot  V.  Oregon  ete.  Co.,  34  Utah,  152, 
96  Pae.  1019.  Though,  in  its  discre- 
tion, it  ma  J  do  so.  See  Stickney  ▼. 
Hughes.  12  Wyo.  397,  75  Pae.  945. 

.^  illustration  of  the  rule  is  to  be 
found  in  Colorado  ete.  Co.  v.  York, 
38  Colo.  239,  88  Pae.  181,  where  it 
was  held  that  where  opinion  evidence 
is  based  partly  upon  personal  knowl- 
edge and  partly  on  statements  of 
others,  an  objection  to  th^  whole  will 
be  overruled  as  being  too  broad.  See, 
also,  Spokane  v.  Costello,  42  Wash. 
182,  84  Pae.  652 ;  Metz  v.  WUlitts,  14 
Wyo.  517,  85  Pae.  380. 

See,  also,  note  16k,  section  105,  po8t, 

iim  See  Sharon  v.  Sharon,  79  Cal. 
633,  22  Pae.  26,  131.  Also,  Thomas 
v.  Carey,  26  Colo.  485,  58  Piie.  1093. 
And  see  section  107,  post,  notes  2f 
and  2g,  as  to  exceptions  reserved  a 
second   time. 

Where  testimony  is  admitted  over 
repeated  objections,  a  motion  to  strike 
out  is  not  necessary.  See  Gilpin  y. 
Gilpin,  12  Colo.  504,  21  Pae.  612. 

iiB  83  Cal.  138.  17  Am.  St.  Bep. 
223,  23  Pae.  229. 
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So  in  Magee  v.  N.  P.  E.  R.  Co.,"»  it  was  held  that  where  the 
form  or  the  phraseology  only  and  not  the  substance  of  the  question 
was  changed  the  objecting  party  should  have  the  benefit  of  his 
objection  once  made,  throughout.  It  is  otherwise,  however,  if  the 
question  is  ref ramed  to  obviate  the  objection.  In  such  a  case  the 
question  is  a  new  onB,  and  a  new  objection  must  be  interposed.^ 

But  an  objection  may  be  premature.  Thus,  in  an  action  on  a 
claim  against  an  estate,  it  was  objected  at  the  outset  that  no  testi- 
mony at  all  should  be  received,  no  demand  having  been  presented 
to  the  executor,  as  the  statute  requires.  This  objection  was  held 
to  have  been  premature,  since  it  was  made  before  evidence  of  the 
presentation  of  such  demand  could  be  received.^^' 

Objections  are  not  required  to  be  offered  in  any  particular  form. 
If  sufSciently  clear  to  be  reasonably  easy  of  comprehension,  or  if 
the  objection  is  clearly  understood,  mere  technicalities  will  be  dis- 
regarded.   This  is  particularly  so'  in  criminal  cases.^^ 

Where  an  objection  is  withdrawn  the  effect  is  as  though  it  had 
never  been  interposed.  It  cannot  afterward  be  renewed,  if  the  time 
when  it  could  have  been  made  has  elapsed,  any  more  than  it  could 
have  been  postponed  in  the  first  instance;  and  such  an  objection 
cannot  be  availed  of  on  appeal  any  more  tham  if  it  had  been  waived, 
or  the  admission  of  the  evidence  expressly  consented  to.*" 

It  is  sometimes  said  that  the  objection  here  referred  to  is  that 
specified  in  section  646  of  the  Code  of  Civil  Procedure,"*  which 
declares  that  ''an  exception  is  an  objection  upon  a  matter  of  law 
to  a  decision,''  etc.  But  this  cannot  be;  for  the  exception  men- 
tioned in  section  646  is  to  a  decision,  and  therefore  cannot  be  taken 
until  after  the  decision  is  rendered ;  **  and,  as  above  shown,  objec- 
tions to  the  admissibility  of  evidence  must  be  taken  before  it  is 
admitted.  Such  objections  are  not  provided  for  by  any  section  of 
the  code.  The  rule  requiring  them  to  be  taken  is  one  of  practice, 
established  by  the  decisions. 

The  reason  of  this  rule,  as  above  suggested,  is  that  if  the  party 
does  not  object,  his  silence  may  well  be  taken  as  a  waiver  of  all 
objections.    Without  such  waiver  the  party  offering  the  evidence 

np  78  Cal.  430,  12  Am.  St.  Bep.  69,  "•  People  ▼.  Yee  Pook  Dm,  106 

21  Pac.  114.  Cal.   163,  39  Pac.  530. 

iiQ  People  V.  Miller,   122  Cal.  84,  nt  In  re  Wax,  106  Cal.  343,  39  Pw. 

54   Pac.   523.  624. 

iir  Steen  r.  Hendy  (Cal.),  38  Pac.  »»«  Section  188,  Practice  Act. 

718.     See,   also.  Withers   t.  Kemper,  »  See  seetioiia  107  and  128,  poft 

25  Mont.  432,  65  Pac.  422. 
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might  not  be  willing  to  take  the  risk  of  an  error  in  introducing  it, 
and  might  prefer  to  undergo  some  inconvenience  for  the  sake  of 
obviating  the  objection. 

Besides,  it  is  due  to  the  judge,  in  furtherance  of  justice,  that  his 
attention  should  be  called  to  the  legal  principle  which  is  claimed 
to  be  violated  by  the  admission  or  rejection  of  the  evidence.  In 
the  hurry  of  the  trial  many  things  may  be,  and  are,  overlooked 
which  would  readily  have  been  rectified  had  attention  been  calle^ 
to  them.  The  law  casts  upon  the  party  the  duty  of  looking  after 
his  legal  rights,  and  of  calling  the  judge's  attention  to  any  in- 
fringement of  them.  If  any  other  rule  were  to  obtain,  the  party 
would,  in  most  cases,  be  careful  to  be  silent  as  to  his  objections  until 
it  would  be  too  late  to  obviate  them,  and  the  result  would  be  that 
few  judgments  would  stand  the  test  of  an  appeal. 

For  the  same  reason  parties  are  required  to  make  their  objections 
when  the  evidence  is  offered,  that  is,  when  the  question  is  asked,  if 
the  evidence  is  offered  in  that  form,  or  when  the  deposition  is 
offered,  if  the  evidence  be  so  introduced;  for  if  parties  were  not 
required  to  make  their  objections  at  the  time  the  evidence  is  offered, 
they  would,  in  many  cases,  prefer  to  see  what  the  evidence  was,  and 
move  to  strike  it  out  if  it  should  prove  unsatisfactory,  a  process 
that  would  not  only  consume  much  time,  and  result  in  confusion, 
but  would  be  decidedly  unfair,  and  Uttle  less  than  a  travesty  on 
justice. 

It  is  imperative,  therefore,  that  parties  should  be  required  to 
make  their  objections  in  the  court  below,  and  at  the  time  the  evi- 
dence is  offered.*** 


13*  See  People  ▼.  Moan,  65  CaL 
532,  4  Pac.  545;  Yik  Hon  y.  Spring 
Valley  Waterworks,  65  Cal.  619,  4 
Pae.  666;  McKaj  v.  Bilej,  65  Cal. 
623,  4  Pac.  667 ;  Bullard  v.  Stone,  67 
Cal.  477,  8  Pac.  17;  Burnett  v.  Ly- 
ford,  93  Cal.  114,  28  Pac.  855;  Shain 
▼.  Sumvan,  106  Cal.  208,  39  Pac.  606; 
and  see  cases  speciallj  eited  elsewhere 
in  this  section  in  support  of  the  gen- 
eral principle,  particularly  in  notes  4 
to  4g,  inclusive. 

See,  also,  to  like  effect,  Sweetland 
T.  Shattnck,  66  Cal.  31,  4  Pac.  885; 
Sehnltz  v.  Noble,  77  Cal.  79,  19  Pac. 
182;  and  Horton  v.  Dominguez,  68 
Cal.  642,  10  Pac.  186;  McDougal^  v. 
Hulet,  132  Cal.  154,  64  Pae.  278; 
Krasl^  ▼.  WoUpert,  134  Cal.  338,  66 


Pae.  309;  and  Poledori  t.  Newman, 
116  Cal.  375,  48  Pae.  325;  Mock  y. 
Santa  Bosa,  126  Cal.  330,  58  Pae.  826. 

See  section  105,  post,  as  to  necessity 
for  specific  objection. 

See  seetion  107,  post,  as  to  ex- 
eeptions. 

See  section  280,  post,  as  to  general 
application  of  principles  involved  here. 

As  to  waiver  of  objection  to  ad- 
mission of  evidence  upon  facts  not 
in  issue,  but  treated  by  both  parties 
as  being  in  issue,  see  generally:  Hor- 
ton V.  Dominguez,  68  Cal.  642,  10 
Pac.  186;  Moore  v.  Campbell,  72  Cal. 
251,  13  Pac.  689;  Sukeforth  v.  Lord, 
87  Cal.  399,  25  Pae.  497;  Murdock 
V.  Clarke,  90  Cal.  247,  27  Pac.  275; 
Klopper  V.  Levy,  98  Cal.  525,  33  Pac. 
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The  rule  that  the  evidence  must  be  objected  to  at  the  time  of  the 
introduction  thereof  has  relation  to  its  admissibility  and  not  to  its 
effect.^'  And  it  does  not  apply  to  the  rejection  of  evidence;  for  the 
judge  may  exclude  improper  evidence  of  his  own  motion  without 
any  objection  from  the  party.  **The  duty  of  the  court  is  not  con- 
fined to  passing  upon  such  portions  of  testimony  as  may  be  excepted 
to,  but  extends  to  the  preservation  of  the  rights  of  litigants  and  a 
proper  disposition  of  the  matter  in  controversy. ' '  ** 

§  104.  Evidence  Beceiyed  Sabject  to  Objection. — ^Parties  can- 
not  get  rid  of  the  rule  requiring  them  to  take  objections  at  the  trial 
in  the  court  below,  by  letting  the  evidence  go  in  ''subject  to  ob- 
jection." In  Covillaud  v.  Tanner,^  it  does  not  appear  that  the 
party  made  any  objection.  The  report  of  the  case  says  that  the 
testimony  was  admitted  ''subject  to  all  legal  exceptions."  On 
appeal  Murray,  C.  J.,  delivering  the  opinion,  said:  "The  appellant 
seems  to  think  that  by  consenting  to  admit  the  evidence  subject  to 
all  legal  exceptions,  he  has  absolved  himself  from  the  necessity  of 
taking  any  exceptions  to  the  relevancy  or  sufSciency  thereof,  and 
devolved  the  responsibility  on  the  court  below  of  discovering  what- 
ever objections  might  exist,  and  that  after  fishing  for  a  verdiet 
below  he  may  for  the  first  time  assign  his  objections  in  this  court 
This  practice  cannot  be  tolerated.  Objections  to  the  introduction 
of  evidence  must  be  taken  on  the  trial  below,  and  unless  so  taken 
cannot  be  assigned  as  error  on  appeal."    So  in  Hess  v.  Bolinger,' 


444;  Buniham  ▼.  Stone,  101  Cal.  164, 
35  Pac.  627;  Illinoia  etc.  Co.  ▼.  Pa- 
cifie  etc.  Co.,  116  Cal.  285,  47  Pae.  60; 
McDougald  ▼.  Hulet,  132  Cal.  154, 
64  Pac.  278;  Krasky  v.  Wollpert,  134 
Cal.  338,  66  Pac.  309;  Beardslej  t. 
Clem,  137  Cal.  328,  70  Pac.  175; 
Willej  T.  Crocker- Woolworth,  141  Cal. 
508,  75  Pac.  106;  Milwaukee  etc.  Co. 
V.  Warren,  150  Cal.  346,  89  Pac.  93; 
Peck  y.  Noee,  154  Cal.  351,  97  Pac. 
865;  and  sections  115,  240,  241  and 
242,  post,  as  to  same. 

See  cases  cited  in  note  4e,  supra. 

18  See  Yates  v.  Smith,  40  Cal.  662; 
and  Boberts  v.  Chan  Tin  Pen,  23  Cal. 
259.  In  some  of  the  earlier  cases 
language  has  been  used  which  implies 
that  an  objection  maj  be  taken  to 
the  effect  of  evidence.  See  Goo  dale 
T.  West,  5  Cal.  339;  Mott  T.  Smith,  16 
Cal.  533. 


14  Parker  ▼.  Smith,  4  Cal.  105; 
People  ▼.  Turcott,  65  Cal.  126,  3  Pie, 
461 ;  People  v.  Wallace,  89  Cal.  158, 
26  Pac.  650;  also,  Davej  ▼.  Sontli- 
em  Pacific  Co.,  116  Cal.  325,  48  Pfte. 
117;  Bo7er  v.  Pacific  Mut.  L.  I.  Co., 
1  Cal.  App.  54,  81  Pac.  671;  Spots- 
wood  v.  Spotswood,  4  Cal.  App.  711, 
89  Pac.  362.  And  see  Bean  t.  Mis- 
soula etc.  Co.,  40  Mont.  31,  104  Pic 
869.  ETidenee  clearlj  withoat  the  is- 
sues should  be  disregarded  althoogk 
not  objected  to.  See  Sun  etc.  Co.  ▼. 
Heiderer,  44  Colo.  293,  99  Pae.  39. 
When  proposed  evidence  is  incompe- 
tent and  inadmissible  for  any  pa^ 
pose  the  court  maj  exclude  it  of  its 
own  motion.  See  Kimie  v.  San  Jose 
etc.  Co.,  156  CaL  379,  104  Pae.  9S«. 

See  latter  part  of  seetion  105,  poft 

1  7  Cal.  38. 

>  48  Cal.  349. 
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where  the  case  was  tried  upon  an  agreed  statement  of  facts,  in 
which  it  was  stipulated  that  the  facts  were  admitted  ''subject  to 
all  legal  exceptions,"  it  was  held  that  it  was  incumbent  upon  the 
party  to  take  his  objections  at  the  trial,  and  that,  not  having  done 
80y  he  could  not  afterward  raise  the  point  that  some  of  the  facts 
were  inadmissible  under  the  pleadings.  In  the  foregoing  cases, 
as  will  be  observed,  there  was  no  objection  whatever  in  the  court 
below.  The  agreement  of  the  parties  and  the  permission  of  the 
court  that  evidence  may  be  received  subject  to  objection  m^^rely 
means  that  the  objection  need  not  be  taken  at  the  time,  as  would 
otherwise  be  required,  but  may  be  made  at  some  subsequent  stage 
of  the  trial.  And  according  to  the  above  cases  it  must'  be  so  made, 
and  cannot  be  made  in  the  supreme  court  for  the  first  time.^* 

It  often  happens,  however,'  that  the  court  avoids  the  necessity  of 
ruling  upon  objections  properly  and  specifically  made,  by  taking 
the  evidence  "subject  to  the  objection,"'  or  indicating  by  other 
language  that  it  reserves  its  ruling.  In  some  instances  the  lan- 
guage used  by  the  court  shows  that  it  was  the  understanding  that 
the  party  was  to  renew  his  objection  at  some  subsequent  stage  of 
the  trial.  Thus  in  King  v.  Haney,*  the  court  said  in  answer  to 
the  objection  of  counsel:  *'We  will  take  the  evidence  now,  and  the 
defendant  may  move  to  strike  it  out" ;  and  the  supreme  court  held 
that  it  was  incumbent  upon  the  party  to  make  his  motion  to  strike 
out  before  he  cross-examined  the  witness.  So  in  People  v.  San- 
ford,*  where  a  proffer  of  evidence  was  denied  **for  the  present," 
it  was  held  to  be  waived  by -failure  to  renew  it. 

Where,  as  in  the  cases  last  cited,  the  language  of  the  court  indi- 
cates that  the  objection  is  to  be  renewed  in  some  form,  and  the 
parties,  by  their  silence,  give  consent  to  this  course,  it  would  be 
manifestly  unjust  to  permit  one  of  them  to  violate  the  tacit  un- 
derstanding, by  maintaining  that  a  renewal  of  the  objection  was 
not  required.    But  where  an  objection  is  properly  made,  and  the 


ta  See  section  103,  ante,  ta  to  the 
general  application  of  the  principle 
involved. 

8  In  Roper  v.  McFadden,  48  Cal. 
346,  the  supreme  court  said  that  from 
this  language  it  understood  that  the 
court  reserved  its  decision  upon  the 
objection. 

4  46  Cal.  560,  13  Am.  Bep.  217; 
look  at  Crosett  v.  Whelan,  44  Gal.  200. 

ft  43  Cal.  20.    In  People  ▼.  West^ 


lake,  62  Cal.  303,  so  far  as  can  be 
gathered  from  the  opinion,  no  action 
whatever  was  had  upon  the  objection, 
but  the  case  seems  to  have  drifted  away 
from  it.  The  opinion  states,  upon  the 
authority  of  People  v.  Sanford,  that 
the  failure  to  renew  it  was  a  waiver. 
But  the  case  was  before  the  court 
in  bank,  and  only  two  justices  con- 
curred in  the  opinion.  So  that  it  can- 
not be  regarded  as  authority. 


§  104t  GROUNDS  OF  THB  MOTION.  512 

ruling  is  reserved,  withont  anything  occurring  to  indicate  an 
understanding  that  the  objection  is  to  be  renewed,  it  seems  an  nn- 
necessary  obstruction  to  require  counsel  to  renew  it.  When  an 
objection  is  once  properly  made,  and  is  taken  under  advisement, 
it  is  the  duty  of  the  judge  to  rule  upon  it;  and  to  require  it  to 
be  repeated  is  merely  to  require  counsel  to  admonish  the  judge 
to  do  his  duty.  And  if  such  admonition  be  required  once,  and 
the  judge  does  not  heed  it,  it  may  with  equal  reason  be  required 
to  be  made  twice,  or  any  number  of  times.  Pushed  to  its  logical 
conclusion,  the  rule  would  prevent  parties  from  ever  obtaining  a 
ruling  upon  the  questions  of  law  arising  at  the  trial.  There  is  no 
case  which  directly  decides  that  an  objection  which  is  properly 
made  and  taken  under  advisement  is  waived  by  failure  to  repeat  it. 
The  case  of  Crosett  v.  Whelan  *  seems  at  first  blush  to  be  to  that 
effect.  But  in  that  casis  the  objection  was  that  the  evidence  was 
irrelevant.  There  was  no  objection  on  the  ground  of  incompe- 
tency, and  the  evidence  b^ing  of  such  a  character  that  it  might 
be  made  relevant  by  the  introduction  of  further  testimony,  it 
would  under  the  decisions  have  been  proper  to  overrule  the  objec- 
tion; for  a  party  cannot  be  required  to  make  his  whole  case  at 
once,  but  may  introduce  his  evidence  in  whatever  order  he  may 
prefer,  subject  to  the  control  of  the  court  in  the  exercise  of  a 
sound  discretion.^  The  party,,  therefore,  could  not  complain  that 
a  ruling  was  not  made  at  the  time,  when  if  it  had  been  made  it 
must  have  been  adverse  to  him.  And  if  at  any  subsequent  stage 
of  the  trial  the  objection  could  have  been  well  taken,  it  ought  to 
have  been  then  made. 

The  principles  here  stated  find  support  in  later  decisions.^ 
Summed  up,  they  may  be  thus  set  out: 

1.  If  no  objection  be  interposed,  an  agreement  of  the  parties  and 
permission  of  the  court  to  let  the  evidence  go  in  subject  to  objec- 
tion, or  subject  to  exception,  amount  merely  to  a  permission  to 
make  the  objection  at  some  subsequeht  stage  of  the  trial;  and  it 
must  be  so  made  in  order  to  be  available. 

2.  If  an  objection  be  interposed,  and  the  language  of  the  oourt 
and  the  conduct  of  the  parties  indicate  an  understanding  that  the 
objection  is  to  be  renewed  in  some  form  at  a  subsequent  stage  of 
the  trial,  it  must  be  so  renewed  in  order  to  be  available. 

•  44  Cal.  200 ;  see  aty  of  Stoektoa  ^  Cederbezg  t.  Bobison,  100  GU. 

V.   Dunham,   59   Cal.   609.  93,  34  Pac.  625;  People  T.  Duma^ 

f  Sm  seoUon  109,  pat.  116  Cal.  179,  48  Pac  75. 
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3.  If  an  objection  be  properly  made,  and  is  taken  under  advise- 
ment, there  being  nothing  to  indicate  an  understanding  that  it  is 
to  be  renewed,  the  party  is  entitled  to  have  a  ruling  upon  it  with- 
out further  action  on  his  part. 

Failure  to  rule  upon  an  objection  properly  made  is  an  irregu- 
larity of  the  court  to  be  reviewed  under  the  first  subdivision. 

This  view  of  the  subject  is  fully  considered  in  an  earlier  section 
where  the  leading  cases  are  collected.* 

§  105.    Objectionfl  to  the  Admissihility  ef  Evidence  must  be 
Specific  Unless  They  Oonld  not  be  Obviated  if  Pointed  Out. — 
From  the  language  of  some  of  the  decisions,  it  might  be  inferred 
that  a  general  objection  was  in  no  case  of  any  avail.    Thus  in 
People  V.  Apple,*  Murray,  C.  J.,  delivering  the  opinion,  said:  **A 
general  objection  was  interposed  to  the  admission  of  the  evidence 
complained  of.    This  has  repeatedly  been  held  to  be  insufficient.'' 
So  in  Kilcr  v.  Kimball,*  where  certain  bills  of  sale  were  offered  to 
show  the  interest  of  two  of  the  witnesses,  and  a  general  objection 
was    interposed,    Field,   J.,    delivering   the    opinion,    said:  **The 
objection  to  the  bills  of  sale,  introduced  to  show  the  interest  of 
Smith  and  Connor,  two  of  the  plaintiffs,  in  the  property  in  con- 
troversy, was  properly  overruled.    It  did  not  merit  consideration 
from  its  generality.    To  entitle  an  objection  to  notice  it  must  not 
only  be  on  a  material  matter,  affecting  the  substantial  rights  of 
the  parties,  but  its  point  must  be  particularly  stated.     This  is 
not  only  the  statutory  regulation,  but  it  is  the  uniform  rule,  so  far 
as  we  are  aware,  of  all  courts  of  record.    The  party,  as  the  author- 
ities say,  must  lay  his  finger  on  the  point  of  the  objection  to  the 
admission  or  exclusion  of  evidence."    So  in  Martin  v.  Travers,* 
where  there  was  a  general  objection  only.  Field,  J.,  said:  **The 
objection  fails  to  specify  the  point  upon  which  it  rests,  and  did 
not  merit  consideration  from  its  generality.    To  have  entitled  it 
to  notice  the  party  should  have  laid,  as  the  authorities  say,  his  fin- 
ger on  the  point,  at  the  time. "    So  in  Payne  v.  Treadwell,*  where 
there  was  a  general  objection  only,  the  same  learned  justice  said: 
''The  objection  to  his  testimony  was  too  general  to  be  regarded. 
It  states  no  ground,  and  we  have  frequently  decided  that  to  entitle 

s  See  section  36,  ante.  •  12  Cal.  243. 

i  7  Gal.  289.  «  16  Cal.  248. 

«  10  Cal.  267. 
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an  objection  to  the  admission  of  evidence  to  notice  its  point  must 
be  particularly  stated."    So  in  other  cases.** 

But  it  is  not  to  be  inferred  from  the  language  of  the  above- 
quoted  decisions  that  a  general  objection  is  in  no  case  of  any  valid- 
ity. The  reason  of  the  rule  that  objections  must  be  specific  is  that 
the  party  might  have  obviated  them  had  his  attention  been  called 
to  them  at  the  trial.  If  the  objection  could  not  have  been  obvi- 
ated,  it  is  evident  that  the  reason  of  the  rule  does  not  apply,  and 
the  reason  ceasing,  the  rule  itself  ceases.  This  limitation  of  the 
rule  cited  was  clearly  stated  in  Nightingale  t.  Scannell,*  in  which 
case,  Cope,  J.,  delivering  the  opinion,  said:  ''On  the  trial  of  the 
case,  the  plaintiff  in  proving  damages  was  allowed  by  the  court  to 
give  in  evidence  the  retail  value  of  the  goods,  the  defendants 
objecting  in  general  terms  to  the  introduction  of  the  evidence.  The 
action  of  the  court  in  that  respect  is  assigned  as  error;  but  the 
plaintiff  claims  that  if  an  error  was  committed,  the  defendants 
are  not  in  a  situation  to  take  advantage  of  it.  He  contends  that 
a  general  objection  is  not  sufScient  to  support  the  assignment,  and 
that  in  all  cases  a  specification  of  the  grounds  of  the  objection  is 
necessary  to  render  it  effectual.  The  defendants  claim  that  the 
evidence  was  not  admissible  for  any  purpose,  and  that  a  statement 
of  the  grounds  upon  which  it  was  objected  to  would  have  been 
superfluous,  and  was  not  therefore  required.  This  view  is  based 
upon  what  appears  to  us  to  be  the  proper  rule  in  such  cases,  and 
we  see  no  good  result  to  be  accomplished  by  holding  parties  to  a 
more  strict  and  rigid  practice  in  these  matters.  The  Practice  Act 
provides  that  where  an  objection  is  made,  and  an  exception  taken, 
the  point  of  the  exception  shall  be  stated,  but  it  does  not  follow 
that  a  general  objection  to  the  admission  of  incompetent  evidence 


*•  People  T.  Glenn,  10  Cal.  32; 
Cochran  v.  O'Keefe,  34  Cal.  654,  S 
Morr.  Min.  Bep.  288;  People  ▼.  Man- 
ning, 48  Cal.  335;  Winans  ▼.  Hassaj, 
48  Cal.  634,  2  Morr.  Min.  Rep.  284; 
Fabian  y.  Callahan,  56  Cal.  159; 
People  V.  Chee  Kee,  61  Cal.  404;  Yik 
Hon  V.  Spring  Valley  Water  Works, 
65  Cal.  619,  4  Pac.  666;  Burke  y. 
Koch,  75  Cal.  356,  17  Pac.  228;  Peo- 
ple ▼.  Nelson,  85  Cal.  421,  24  Pae. 
1006;  Brumlej  v.  Flint,  87  Cal.  471, 
25  Pac.  683;  Crocker  ▼.  Carpenter, 
98  Cal.  418,  33  Pac.  271;  Colton  L. 
&  W.  Co.  V.  Swart,  99  Cal.  278,.  33 
Pac.  878;  he  Meenager  t.  Hamilton, 


101  Cal.  532,  40  Am.  St.  Bep.  81,  S5 
Pac.  1054;  Rowland  v.  Oakland  etc. 
Co.,  110  Cal.  513,  42  Pae.  983 ;  People 
T.  Louie  Foo,  112  Cal.  17,  44  Pte. 
453;  People  v.  Hickman,  113  CaL  80, 
45  Pac.  175;  People  ▼.  Sehom,  116 
Cal.  503,  48  Pac.  495;  Frank  ▼.  Pen- 
nie,  117  Cal.  254,  49  Pae.  208;  Wise 
T.  Wakefield,  118  Cal.  107,  50  Pac 
310;  and  cases  in  this  note  speeiallj 
cited.  See,  also,  Hellman  ▼.  MeWiS- 
iams,  70  Cal.  449,  11  Pae.  659;  Peo- 
ple T.  Eckman,  72  Cal.  582,  14  Pae. 
359 ;  People  t.  Frigerio.  107  CaL  151, 
40  Pac.  107. 
•  18  CaL  315. 
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is  not  sufBcient.  On  the  contrary,  the  incompetency  of  the  evi- 
dence sufficiently  indicates  the  grounds  of  the  objection,  and  the 
point  of  the  exception  is  as  clearly  perceptible  as  if  it  were  ex- 
pressed in  words.  We  do  not  understand  the  provision  referred 
to  as  requiring  anything  more  than  that  the  point  of  the  excep- 
tion shall  be  so  stated  as  to  be  apparent  to  the  court ;  and  whether 
it  be  stated  in  express  terms,  or  appear  by  necessary  implication 
from  the  nature  and  subject  matter  of  the  objection,  is  immaterial. 
There  is  no  doubt  that  a  general  objection  to  the  introduction  of 
evidence  will  not  be  available  unless  the  evidence  objected  to  be 
absolutely  incompetent;  but  where  that  is  the  case  we  do  not  see 
upon  what  principle  such  an  objection  could  be  held  insufficient. 
Nothing  more  is  required  to  put  the  adverse  party,  upon  notice 
that  the  competency  of  the  evidence  is  called  in  question;  if  an 
error  intervene  on  account  of  its  admission,  we  think  the  gener- 
ality of  the  objection  should  not  be  received  as  an  answer." 

So  in  Brumley  v.  Flint,**  where  objection  was  interposed  to  a 
certain  question  as  being  ''incompetent,  irrelevant  and  immate- 
rial,'' and  the  specification  of  error  was  that  the  evidence  offered 
was  not  the  proper  way  to  prove  the  fact  in  issue,  the  court  said : 
*'The  general  rule  is,  that  'a  party  objecting  to  the  admission 
of  evidence  must  specify  the  ground  of  his  objection  when  the 
evidence  is  offered,  and  will  be  considered  as  having  waived  all 
objections  not  so  specified.'     (People  v.  Manning,  48  Cal.  335.) 

"It  is  true  that  a  general  objection  is  sufficient,  if  the  evidence 
objected  to  is  absolutely  inadmissible  for  any  purpose.  (Nightin- 
gale v.  Scannell,  18  Cal.  315.)  But  otherwise,  to  entitle  the  ob- 
jection to  notice,  'the  party  should  have  laid  his  finger  on  the  point 
at  the  time.'  (Martin  v.  Travers,  12  Cal.  243 ;  Cochran  v.  O'Keefe, 
34  Cal.  558.)" 

So  in  People  v.  Qordon,**  where  it  was  contended  that  no  suf- 
ficient objection  had  been  made  to  certain  evidence,  the  objection 
being  that  it  was  "incompetent,  irrelevant  and  inadmissible,"  the 
real  ground  of  the  objection  being  that  it  was  not  the  proper 
method  of  proof,  the  court  said: 

"The  general  rule  undoubtedly  is  that  to  entitle  an  objection 
to  notice  its  point  must  be  particularly  stated  (Eiler  v.  Kimball, 
10  Cal.  268;  Crocker  v.  Carpenter,  98  Cal.  418,  33  Pac.  271) ;  but 
when  the  evidence  objected  to  was  absolutely  incompetent  a  gen- 

te  S7  Cal.  471,  25  Pac.  683.  «»  99  Cal.  227,  33  Pac.  901. 
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eral  objection  is  available.  (Nightingale  y.  Scannell,  18  CaL  315.) 
Here  the  testimony  objected  to  was  absolutely  incompetent^  and 
the  objections  taken  were  therefore  sufficient." 

So  in  a  number  of  other  cases.** 

The  general  principle  laid  down  in  the  above  cases  is  not  confined 
t»  cases  where  the  evidence  offered  is  incompetent.  It  applies 
equally  where  such  evidence  is  irrelevant.  In  other  words,  unless 
evidence  is  objectionable  as  being  irrelevant  ui;Lder  every  possible 
aspect  of  the  case,  a  general  objection  that  it  is  ^ irrelevant"  will 
not  be  sufficient.  Thus  in  Strong  v.  Patterson,*  where  there  was  an 
entire  absence  of  an  averment  of  a  defense  which  ought  to  have  been 
set  up  in  the  answer,  an  objection  to  evidence  of  such  defense  as 
being  ** irrelevant''  was  held  sufficient,  the  court  saying: 

''While  we  hold  that  a  general  exception  to  the  admission  of 
testimony  is  insufficient,  because  the  party  offering  it  is  entitled 
to  know  the  ground  of  such  objection,  so  that  he  may  supply 
other  evidence,  or  obviate  it,  we  think  that  an  objection  that  the 
testimony  is  irrelevant,  is  sufficiently  explicit,  as  it  can  mean  but 
one  thing,  viz.,  that  the  testimony  does  not  fit  the  case,  or  is  not 
proper  under  the  issues  framed." 

So  in  Davey  v.  Southern  Pacific  Co.,**  where  there  was  a  simQar 
condition  as  to  the  complaint,  the  court  quoted  with  approval 
the  above  language  from  Strong  v.  Patterson,  sustaining  the  ml- 


i«  Sneed  t.  Osborn,  25  Gal.  619; 
Swan  V.  Thompson,  124  CaL  196,  56 
Pae.  878;  Arnold  y.  Producer's  ete. 
Co.,  128  Cal.  637,  61  Pac.  283 ;  More- 
house V.  Morehouse,  140  Cal.  88,  73 
Pac.  738;  Roche  y.  Llewellyn  ete. 
Works,  140  Cal.  563,  74  Pac.  147; 
Short  V.  Fink,  151  Cal.  83,  90  Pac. 
200. 

See,  also,  Rush  y.  French,  1  Aria. 
99,  25  Pac.  816.  The  principles  un- 
der consideration  were  perhaps  more 
elaborately  treated  in  the  opinion  in 
this  case  than  in  almost  any  other. 
"Effect  of  a  general  objection.  A 
general  objection  is  unworthy  of  con- 
sideration. This  is  stating  the  rule 
very  broadly,  but  perhaps  the  only 
limitation  it  can  ever  require  la  in 
those  exceedingly  rare  cajes  where  it 
it  is  apparent  on  the  face  of  the 
proposition  that  it  is  impossible  the 
evidence  is  or  can  be  available  for 
any  purpose.    As   the   object  of   re- 


quiring a  specific  objeetioii  is  to  en- 
able the  other  party  to  obviate  it  if 
possible,  if  the  objection  is  apparestr 
and  it  is  clear  that  the  defect  cannot 
possibly  be  obviated,  a  specific  ob- 
jection would  not  help  the  adverse 
party,  and  in  such  ease  a  general  ob- 
jection would  be  sufficient  But,  of 
course,  such  cases  will  be  veiy  rare, 
and  a  prudent  practitioner  will  hardly 
risk  any  point  on  a  general  objection." 

See,  also,  Curr  v.  Hundley,  3  Colo. 
App.  54,  31  Pac.  939;  Ward  v.  Wilms, 
16  Colo.  86,  27  Pac.  247;  Lothrop  t. 
Roberts,  16  Colo.  250,  27  Pac  69S; 
State  y.  Soule,  14  Nev.  453;  Oregon 
etc.  Co.  V.  Eastlack,  54  Or.  196,  102 
"Pac.  1011-  Snowden  y.  Pleasant  Val- 
ley Coal  Co.,  16  Utah,  366,  52  Psc 
599;  Kimie  y.  San  Jose  etc  Co,  156 
Cal.  379,  104  Pac  986. 

•  6  Cal.  156. 

te  116  Cal  325,  48  Pac  117. 
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in^  of  the  trial  court  excluding  the  evidence  which  had  been  ob- 
jected to  in  general  as  irrelevant.  So  also  a  similar  ruling  was 
made  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,*^  upon  the  author- 
ity of  the  last-cited  case. 

So  where  a  demand  was  served  upon  a  person  who  had  no 
authority  whatever  to  receive  it,  an  objection  that  the  demand  was 
"irrelevant  and  immateriar*  was  held  sufficient.* 

If,  however,  the  evidence  is  not  irrelevant  under  every  possible 
view,  or  if  the  objection  might  have  been  obviated  if  specifically 
pointed  out,  a  general  objection  is  insufficient.  Thus  in  Owen  v. 
Frink,**  a  suit  in  ejectment,  where  the  answer  set  up  an  assign- 
ment from  the  vendee  of  the  plaintiff  under  a  contract  of  pur- 
chase and  sale,  objection  to  certain  documentary  evidence  was 
made  on  the  ground  of  ** irrelevancy"  in  general,  and  the  court  held 
such  objection  insufficient,  the  specification  of  error  setting  out 
that  the  proposed  evidence  showed  that  one  part  of  the  lot  in  con- 
troversy had  been  assigned  to  one  of  the  defendants  and  another 
to  the  other,  putting  its  ruling  upon  the  ground  that  if  the  alleged 
variance  had  been  specifically  objected  to  the  defendants  might 
have  been  able  to  introduce  in  evidence  a  joint  assignment.  So  in 
Steele  v.  Pacific  Coast  Ry.  Co.,***. where  acts  of  negligence  imputed 
to  defendant,  similar  to  that  resulting  in  the  injury  complained 
of,  were  offered  in  evidence,  and  objected  to  on  the  general  ground 
of  irrelevance  and  immateriality,  the  court  held  such  objection 
insufficient  as  not  being  specific  as  to  the  only  ground  upon  which 
such  evidence  would  be  wholly  objectionable,  viz.,  that  the  acts 
imputed  were  not  of  recent  occurrence. 

The  rule,  then,  may  be  stated  to  be  that  objection  to  the  admis- 
sibility of  evidence  must  be  specific  in  all  cases  where  the  objec- 
tion could  be  obviated  if  pointed  out,  but  that  where  it  could  not 
be  obviated  a  general  objection  is  sufficient. 
.  The  meaning  of  the  rule  that  objections  must  be  specific  is,  that 
the  party  must  state  the  grounds  of  his  objections;  or,  in  other 


•b  140  Cal.  132,  .73  Pac.  836.  In 
this  as  in  the  Davey  ease  the  evidence 
eonld,  hj  the  amending  of  the  plead- 
ings, faave  been  made  relevant.  But 
nntil  80  made,  the  evidence  could  not 
from  anj  view  point  be  considered 
relevant,  and  therefore  was  subject  to 
the  general  objection. 

7  Wilson  T.  S.  P.  B.  B.  Co.,  53  Cal. 
736. 


T*  24  Cal.   171. 

Tb  74  Cal.  323,  15  Pac.  851.  See., 
also,  •  McCarthy  v.  Phelan,  132  Cal. 
404,  64  Pac.  570,  to  same  effect. 

The  principle  was  applied  in  the 
following  cases:  Yik  Hon  v.  Spring 
Valley  Waterworks,  65  Cal.  619,  4 
Pac.  666;  People  v.  Loui  Foo,  112 
Cal.   17,  44  Pac.  453. 
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words,  that  he  must  state  (concisely  and  in  ultimate  language) 
the  legal  reasons  on  which  it  rests.* 

The  application  of  the  rule  will  be  found  to  be  iUustrated  by  the 
following  decisions : 

In  People  v.  Frank,*  a  certain  draft  was  inadmissible  without 
proof  to  connect  the  defendant  with  it,  but  would  have  been  admis- 
sible with  such  proof.    The  objection  was  that  the  draft  was  "ir- 
relevant and  incompetent."    Held,  that  it  was  in  the  discretion  of 
the  judge  to  admit  it  in  advance  of  the  connecting  proof,  but  that 
aside  from  this  the  objection  was  too  general,  and  the  court  said: 
''We  have  repeatedly  held  that  counsel  must  make  their  objections 
in  such  a  manner  as  to  leave  no  doubt  as  to  the  precise  ground 
upon  which  it  was  placed."    So  in  Satterlee  v.  Bliss,^*  it  was  held 
that  an  objection  that  testimony  was  ''irrelevant  and  incompetent" 
did  not  raise  a  question  as  to  its  being  a  privileged  communication. 
So  in  People  v.  Manning  ^^  it  was  held  that  an  objection  that  evi- 
dence was  "irrelevant"  did  not  raise  the  question  of  its  compe- 
tency.   So  if  a  party  desires  to  raise  a  question  as  to  whether  evi- 
dence offered  is  the  best  evidence  and  not  secondary,  he  must  state 
that  as  the  ground  of  his  objection.^*    So  if  there  be  not  sufficient 
preliminary  evidence  upon  any  -point,  that  must  be  specified  as 
the  ground  of  the  objection.^'    So  in  Dunning  t.  Rankin"  it 


•  In  this  respect  it  is  difFerent  from 
tlie  rule  which  requires  that  objections 
(or,  as  thejr  are  called,  exceptions) 
to  instructions  must  be  specific.  See 
section  128.  As  to  exceptions  to  rul- 
ings on  objections  to  evidence,  see 
section   107. 

•  28  Cal.  507.  See,  also,  to  same 
effect,  People  y.  Louie  Fob,  112  Cal. 
17,  44  Pac.  453,  where  the  court  said : 

"The  consensus  of  opinion,  as  il- 
lustrated bj  these  cases  and  manj 
others,  is  that  where  the  proffered 
evidence  is  imperfect  bj  the  lack  of 
preliminary  proof  which  may  or  may 
not  be  supplied  by  the  party  offering 
the  evidence,  the  objector  must  spe- 
cifically point  out  the  defect  by  his 
objection,  and  if  he  fails  to  do  so 
it  is  waived,  and  the  general  objee- 
tions  of  'immaterial,  inadmissible,  ir- 
relevant, and  incompetent,'  made  when 
the  evidence  is  offered  to  the  jury, 
are  not  sufficient  to  warrant  an  inves- 
ti|ration  on  appeal  of  the  insufficiency 
ox  such  preliminary  proof." 


See,  also.  People  t.  Owens,  123  GkL 
482,  56  Pac.  251,  where  the  same  lai- 
guage  was  quoted,  and  the  same  eases 
cited  with  approvaL 

10  36  Cal.  489;  look  at  Gardiaer  t. 
Schmaelzle,  47  Cal.  588;  Dreux  ?. 
Domec,  18  Cal.  83.  And  see  People 
T.  Nichols,  ■  62  Cat.  518,  where  the 
same  principle  was  applied  to  objec- 
tion as  to  certain  proceedings  in  the 
trial  court. 

11  48  Cal.  338.  See,  also,  Cronett 
y.  Whelan,  44  Cal.  200;  Burke  t. 
Koch,  75  Cal.  356,  17  Pac.  228. 

i>  Bnfy  y.  Beese,  51  Cal.  447; 
Eversdon  y.  Mayhew,  85  Cal.  1,  21 
Pac.  431,  24  Pac.  382;  Banister  v. 
CampbeU,  138  Cal.  460. 

IS  Keeran  v.  Griffith,  34  Cal.  580. 

i«  19  Cal.  640,  9  Morr.  Min.  Bep. 
455.  Nor,  where  the  offered  evidence 
is  in  the  shape  of  a  deposition,  will  ft 
general  objection  to  the  admissibility 
be  sufficient  to  include  objection  to 
the  form  of  the  deposition.  King  ▼. 
Green,  7  Cal.  App.  473,  94  Fm.  777. 
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seems  to  have  lieen  considered  that  where  the  form  only  of  the 
question  is  objectionable,  a  general  objection  will  not  avail.  So 
in  People  v.  McCauley,***  where  a  witness  was  asked  on  cross- 
examination  whether  she  had  not  been  arrested  for  stealing,  it  was 
held  that  an  objection  that  "the  defendant  could  not  be  shown  to 
be  eruilty  of  the  offense  charged  by  showing  that  she  had  been 
accused  of  another  offense,"  did  not  raise  the  question  of  its  not 
being  proper  cross-examination.  So  an  objection  to  a  deed  that 
^^it  was  void  as  a  conveyance  of  title  to  such  property  as  a  ditch 
or  water  right,  because  it  was  not  under  seal,  and  because  it  was 
not  acknowledged  as  required  by  law,  and  because  no  foundation 
was  laid  for  its  introduction  in  evidence  as  a  conveyance  of  title 
from  Gellup,  and  because  the  Quatemala  Company,  as  a  company, 
could  not  take  by  bill  of  sale,  even  if  free  from  legal  objection," 
did  not  go  to  the  point  that  the  deed  was  void  for  want  of  a 
grantee  named  therein,  capable  of  taking  under  it.^'  So  an  objec- 
tion to  certain  dying  declarations,  as  a  whole,  is  not  good,  if  a 
portion  of  them  be  admissible ;  ^*  the  party  should  specify  the  par- 
ticular portion  which  is  inadmissible. 

So  in  Crocker  v.  Carpenter,***  where  a  general  objection  was 
interposed  to  the  introduction  in  evidence  of  certain  papers,  it 
was  held  insufficient  upon  a  showing  that  the  papers  were  not 
signed,  nor  verified,  nor  connected  in  any  way  with  the  defend- 
ants, the  court  saying:  ''If  this  specific  objection  had  been  made 
it  is  possible  that  it  could  have  been  removed  by  further  evidence 
on  the  part  of  the  plaintiffs  showing  such  knowledge,"  etc. 

So  in  Colton  etc.  Co.  v.  Swartz,****  where  a  general  objection  was 
made  to  the  introduction  of  a  deed,  in  support  of  which  objection 
it  was  specified  that  the  deed  did  ''not  show  upon  its  face  that 
the  grantor  was  a  corporation,"  although  it  appeared  to  have  been 


Objections  to  the  form  of  a  hypo- 
thetical question  asked  of  an  expert 
are  waived  unless  specified,  and  such 
objections  are  not  included  in  a  gen- 
end  objection  to  this  form  of  testi- 
mony. Perldns  t.  Sunset  etc.  Co.| 
155  Cal.  712,  103  Pac.  190. 

i*»  45  Cal.  146. 

"  Cochran  t.  (VKeefe,  34  Cal.  554, 
3  Morr.  Min.  Rep.  288. 

i«  People  ▼.  Glenn,  10  Cal.  82.  See, 
also,  People  ▼.  Owens,  123  Cal.  482, 
56  Pae.  251,  where  an  objection  that 


preliminary  proof  of  belief  in  im- 
pending death  was  not  made  was  held 
not  included  in  general  objection. 

i«a  »8   Cal.   418,   33   Pac.   271. 

i«b  99  Cal.  278,  33  Pac.  878.  See, 
also,  Long-Bell  etc.  Co.  y.  Martin,  11 
OU.  192,  66  Pac.  328,  where  the  gen- 
eral objection  to  the  admission  of  a 
deed  was  held  to  be  insufficient  to 
raise  the  point  that  the  attorney  in 
fact  who  executed  it  was  not  autiior- 
ized  so  to  do. 
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signed  and  sealed  with  the  corporation  seal,  the  court  held  the 
objection  insufficient,  saying: 

''This  objection  to  the  introduction  of  the  deed  was  not  taken 
at  the  trial,  the  only  objection  being  that  it  was  incompetent,  irrel- 
evant and  immaterial,  and  it  is  well  settled  that  under  this  gen- 
eral objection  a  party  cannot  upon  appeal  urge  an  objection  which 
is  merely  formal  or  special,"  etc. 

So  in  People  v.  Baird,**«  where  certain  other  forged  notes  were 
introduced  in  evidence  in  support  of  extrajudicial  confessions  of 
the  defendant  in  proof  of  the  corpus  delicti  on  an  indictment  for 
forgery,  it  was  held  that  a  failure  to  specify  the  objection  that 
the  notes  so  offered  were  not  first  proved  to  have  been  forged 
when  the  same  were  offered  was  a  waiver  of  such  objection,  and 
that  it  was  not  included  in  a  general  objection  to  the  competency, 
etc.,  of  the  evidence.  So  in  People  v.  Conkling,***  an  objection  to 
the  introduction  of  the  clothes  of  the  deceased,  worn  at  the  time 
of  the  homicide,  on  the  ground  that  ''the  proper  predicate  had  not 
been  laid,"  was  not  specific  enough  to  raise  the  objection  that  the 
clothes  were  not  shown  to  be  in  the  same  condition  as  at  the  homi- 
cide.  So  an  objection  to  the  introduction  of  an  assessment-roll 
as  evidence  of  the  value  of  the  property  was  held  not  to  have  been 
covered  by  a  general  objection  that  the  roll  was  incompetent, 
etc.^**  So  where  a  mortgage  was  admissible  as  to  one  defendant 
but  not  as  to  the  other,  an  objection  in  general  terms  to  the  com- 
petency, etc.,  of  the  same,  was  held  to  be  insufficient  to  raise  the 
special  objection.*'* 


i««  105  Cal.  126,  38  Pae.  633. 

i«d  111  Cal.  616,  44  Pae.  314.  And 
see  People  v.  O'Brien,  78  Cal.  41,  20 
Pae.  359,  for  a  similar  ruling  upon  a 
similar  objection. 

i««  Woolridge  y.  Boardman,  115 
Cal.  74,  46  Pae.  868.  The  assessment- 
roU  was  not  admissible  upon  the  ques- 
tion of  value  under  the  rule  of  San 
Jose  T.  Majne,  83  Cal.  566,  23  Pae. 
522,  and  would  have  been  excluded,  no 
doubt,  if  the  objection  had  been  suffi- 
ciently specific. 

See,  also,  Faylor  v.  Faylor,  136  Cal. 
92,  68  Pae.  482,  where  it  was  held 
that  an  objection  that  the  witness  was 
acting  "in  the  capacity  of  attorney 
to  client"  and  was  incapacitated  un- 


der the  proviflioiis  of  aeotiom  1881, 
subdivision  2,  Cklif  omia  Code  of  Civil 
Procedure^  was  not  soffieient. 

That  a  paper  in  a  eopy,  and  tbiert- 
fore  secondary  evidence  and  ineoiii* 
potent,  is  not  rafficient,  where  there  is 
no  objection  on  the  ground  that  a 
foundation  has  not  been  laid;  for,  if 
a  foundation  was  properly  laid,  it  was 
competent,  and,  in  the  absence  of  a 
showing  to  the  contrary,  and  in  the 
absence  of  a  proper  objection  oa  that 
ground  it  is  to  be  inferred  that  a 
proper  foundation  was  laid.  See 
Liebenthal  v.  Prieo,  8  Wash.  206,  35 
Pae.  1078. 

i«(  Lee  V.  Murphy,  119  CkL  364, 51 
Pae.  549,  955. 
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So  the  principle  has  been  applied  in  a  eonsiderable  number  of 
other  cases.*'* 


i«s  See  McGormiek  y.  Bailey,  10 
Cal.  230 ;  Leet  t.  Wilson,  24  Cal.  398 ; 
Carroll  t.  Benieia,  40  Gal.  386;  Winans 
T.  HasB^,  48  OeiL  634,  2  Morr.  Min. 
R«p.  284;  People  v.  Morine,  54  Cal. 
575;  People  v.  Chee  Kee,  61  Cal.  404; 
People  T.  Nelson,  85  Gal.  421,  24  Pae. 
1006;  and  see  cases  cited  in  note  5d, 
supra* 

The  above  principles  are  sustained 
bj  the  decisions  in  other  states  as  well 
as   those  of   California  cited  in   the 
text.     Thus,    in    Coleman    v.     Mont- 
gomery, 19  Wash.  610,  53  Pac.  1102, 
an  objection  to   evidence  was  disre- 
garded  as  not  sufficiently  definite  to 
meet  the  requirements  of  the  rule.    In 
Hindry  y.  McPhee,  11  Colo.  App.  398, 
53    Pae.   389,   and   Colorado   City   t. 
Smith,    17   Colo.   App.    172,   67   Pac. 
909,  it  was  pointed  out  that  no  rea- 
sons  had  been  given   for  the  objec- 
tions a  review  of  which  was  sought, 
and  they  were  therefore  disregarded, 
la  Oakes  v.  Miller,  11  Colo.  App.  374, 
55  Pac.  193,  it  was  said  that  a  bare 
objection  to  evidence  was  futile.    So 
in  Enid   etc.   Co.   v.   Wiley,   14   Okl. 
310,  78  Pac.  96,  speaking  to  the  same 
point,  the  court  said:   '^in  objection 
that    evidence    offered    is    incompe- 
tent, without  specifically  stating  the 
grounds  upon  which  the  objection  is 
founded,  is  too  indefinite  to  present 
any    question,    and    will    be    disre- 
garded."    Also,  Collin  V.  Farmers'  Al- 
liance, 18  Colo.  App.  170,  70  Pac.  668. 
So  in  Maddox  v.  Tague,  18  Mont.  512, 
46  Pac.  535,  it  was  held  that  an  ob- 
jection to  the  introduction  of  certain 
evidence  was  properly  overruled,  be- 
cause   the    grounds   upon    which    the 
objection   was  based   were   not   suffi- 
ciently   pointed   out.    And   the   same 
decision  was  rendered  in  Territory  v. 
McAndrews,  3  Mont.  158;  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  817; 
Territory  v.  Bryson,  9  Mont.  32,  22 
Pae.   147;   State  v.  Black,  15  Mont. 
143,  38  Pac.  674.    The  Montana  cases 
of  Herman  v.  Jeffries,  4  Mont.  513, 
1  Pac.    11,  and   Tucker  v.  Jones,   8 
Mont.  225.  19  Pac.  571,  are  sometimes 
cited  in  this  connection,  but  they  re- 
fer more  particularly  to  the  necessi^ 
of  specifications  in  bills  of  exceptions. 


The  principle  is,  of  course,  the  same, 
the  necessity  being  based  upon  the 
same  ground.  And  the  same  may  be 
said  of  State  etc.  Co.  v.  Dubois,  7 
Colo.  App.  214,  44  Pac.  756. 

See,  also,  Olson  v.  Oregon  etc.  Co., 
24  Utah,  460,  68  Pac.  148;  Snowden 
V.  Coal  Co.,  16  Utah,  366,  52  Pac. 
599;  Culmer  v.  aifft,  14  Utah.  286, 
47  Pac.  85;  Noyes  v.  Clifford  37 
Mont.  138,  94  Pac.  842. 

The  rule  was  thus  expressed  in 
Conklin  v.  Tates,  16  Okl.  266,  S3  Pac. 
910:  "...  .  The  precise  grounds  of 
objections  must  be  stated,"  and  "the 
general  objection  will  not  raise  the 
question  as  to  the  admissibility  of  evi- 
dence which  might  be  objectionable 
on  some  specific  ground,  and  that  an 
objection  on  one  ground  will  not  raise 
other  grounds  of  objection."  Thus,  in 
O'Flynn  v.  Butte,  36  Mont.  493,  93 
Pac.  643.  it  was  held  that  an  objec- 
tion to  evidence  on  the  ground  that 
it  was  incompetent,  etc.,  because  too 
remote  in  time,  was  not  sufficient  to 
raise  the  point  as  to  its  incompetence, 
etc.,  on  general  grounds,  and  for  all 
purposes.  So  in  Dillard  v.  Olalla  etc. 
Co.,  52  Or.  126,  94  Pac.  966,  96  Pac. 
678,  it  was  held  that  a  general  ob- 
jection would  not  raise  the  point  that 
it  was  hearsay.  See,  also,  the  follow- 
ing, holding  similarly:  McElroy  v. 
Williams,  14  Wash.  627,  45  Pae.  306; 
Bennett  v.  Green,  74  Cal.  425,  16  Pac. 
231;  United  Oil  Go.  v.  Boseberry,  30 
Colo.  177,  69  Pac.  588;  Wilson  v. 
Harnette,  32  Colo.  172,  75  Pac.  395; 
Bice  V.  Williams,  18  Colo.  App.  330, 
71  Pac.  433 ;  Dorais  v.  Doll.  33  Mont. 
314,  83  Pac.  884;  Hildebrand  v. 
United  Artisans,  50  Or.  159,  91  Pac. 
542;  Ft.  Collins  etc.  Co.  v.  France, 
41  Colo.  512,  92  Pac.  953;  Clayton  v. 
Clayton,  4  Colo.  410;  Price  v.  Scott, 
13  Wash.  574,  43  Pac.  634;  Northern 
Pacific  Co.  V.  Lowenberg,  11  Or.  286, 
3  Pac.  683 ;  Phoenix  etc.  Co.  v.  Landis 
(Ariz.),  108  Pac.  247;  Sargent  v. 
Union  etc.  Co.  (Utah),  108  Pac.  928; 
Urquhart  v.  Coss  (Mont.),  110  Pac. 
1001;  Domsife  v.  Balston,  55  Or.  254, 
97  Pac.  713,  106  Pac.  13. 

But  in  Swan  v.  Thompson,  124  Cal. 
193,  56  Pac.  878,  it  was  pointed  out 
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Failure  to  specify  objections  sofBlciently  within  the  rules  here 
advanced  is  described  in  some  of  the  cases  as  a  waiver  of  the  objee- 
tions  themselves,  and  this  is  also  the  case  where  general  instead  of 
specific  objections  are  interposed. ^•^ 

An  objection  to  a  mass  of  evidence,  some  of  which  is  admissible, 
is  insufficient  where  the  objectionable  evidence  is  not  specifically 
pointed  out.^**' 

It  has  been  said  that  the  rule  that  objections  must  be  specific 
applies  only  in  cases  where  the  evidence  is  admitted,  and  not  where 
it  is  excluded.  In  other  words,  if  the  objection  be  not  sufficiently 
specific,  but  is  nevertheless  sustained,  the  party  who  made  it  is  at 
liberty  to  advance  any  ground  which  may  exist  to  sustain  the  rul- 
ing.   This  doctrine  may  be  said  to  spring  from  the  rule,  so  tit- 


that  unless  the  vice  was  latent,  a  gen- 
eral objection  would  be  held  suffi- 
ciently specific.  And  in  Iverson  ▼. 
McDonnell,  36  Wash.  73,  78  Pac.  202, 
it  was  said  that  "the  testimony 
and  the  objection  must  be  considered 
together  to  properly  determine  this 
question/'  that  is,  whether  the  objec- 
tion was  sufficiently  specific  to  put 
the  adverse  party  on  notice  as  to  the 
real  vice  of  the  offered  evidence. 

In  Evans  v.  Oregon  etc.  Co.  (Utah), 
108  Pac.  638,  it  was  held  that  a  gen- 
eral objection  did  not  include  a  spe- 
cific one,  and  that  after  basing  an 
objection  upon  general  grounds  of  in- 
sufficiency, etc.,  the  party  could  not 
afterward  raise  a  specific  ground. 

i«i»  Brumley  v.  Flint,  87  Cal.  471, 
25  Pac.  683;  Crocker  v.  Carpenter, 
98  Cal.  418,  33  Pac.  271;  Colton  etc. 
Co.  V.  Swartz,  99  Cal.  278,  33  Pac. 
878 ;  People  v.  Baird,  105  Cal.  126,  38 
Pac.  633;  Estate  of  Scott,  128  CaL 
57,  60  Pac.  527.  And  see  People  ▼. 
Owens,  123  Cal.  482,  56  Pac.  251. 
The  rule  in  Montana,  as  elsewhere, 
as  expressed  in  O'Keefe  v.  Dyer,  20 
Mont.  477,  52  Pac.  196,  is  that  an  ob- 
jection on  one  ground  alone,  several 
existing,  is  to  be  deemed  a  waiver  of 
aU  others. 

i«k  Hellman  v.  McWilliams,  70  CaL 
449,  11  Pac.  659;  People  v.  Eckman, 
72  Cal.  582,  14  Pac.  359;  Powley  v. 
Swensen,  146  Cal.  471,  80  Pac.  722. 
See,  also,  People  v.  Rodley,  131  Cal. 
240,  63  Pac.  351;  also  Biddick  v. 
Kobler,  110  CaL  191,  42  Pac.  578; 


and  see  section  110,  post,  as  to  offer 
to  prove  facts,  in  general. 

In  Murray  v.  Silver  City  etc  Co., 
3  N.  M.  337,  9  Pac.  369,  the  dedsion 
of  the  court  was  directed  rather  to  ths 
necessity  of  an  objection  to  the  id- 
niission  of  improper  evidence  at  the 
time  of  its  offer,  but  it  also  covered 
the  point  under  consideration.  A 
mass  of  evidence  had  been  introdneed 
without  comment.  At  its  eoaclosioa 
a  motion  was  made  to  exclude  all  evi- 
dence bearing  upon  a  certain  poiat 
on  the  ground  that  it  was  outside  the 
issues.  Commenting  upon  the  sitoa- 
tion  thus  brought  about,  the  sapreme 
court  said:  "The  practice  of  waiting 
untU  the  evidence  is  aU  before  the 
court  without  objectiiig  is  one  which 
we  disapprove.  It  tends  to  confosioD 
and  delay.  The  better  rule,  and  the 
one  this  court  will  require,  unless  in 
exceptional  cases,  is  that  the  party 
shall  object  when  improper  eridence 
is  offered,  and  clearly  state  the 
ground  of  nis  objection.  If  a  motion 
to  exclude  is  made,  it  should  set  oot 
in  substance  the  objectionable  eri- 
dence,  so  the  motion  on  its  face  will 
contain  the  portion  to  which  excep- 
tion is  taken.  Such  a  rule  would  im- 
pose no  hardship,  and  tend  to  that 
certainty  so  important  in  matters  of 
practice." 

In  Davis  v.  Hopkins,  18  Colo.  153, 
32  Pac.  70,  it  was  held  that  the  mo- 
tion should  be  confined  to  the  objec- 
tionable part.  See,  also,  Webber  v. 
Emmerson,  3  Colo.  248. 

See  section  103,  note  111. 
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quently  announced  in  the  appellate  courts,  that  a  right  decision 
will  not  be  overturned  merely  because  a  wrong  reason  is  given  for 
it,  provided  a  sufScient  reason  exists  upon  which  it  may  rest ;  and 
upon  that  other  rule  which  calls  into  action  every  possible  intend- 
ment in  support  of  the  ruling  of  a  court  while  holding  him  who 
would  overthrow  it  strictly  to  the  specific  grounds  upon  which  he 
has  elected  to  rely."" 

It  is  doubtful  if  this  is  ihe  correct  application  of  the  rule.  It 
has  the  unqualified  support  of  but  a  single  case.^^  The  other  cases 
which  announce  the  doctrine  associate  therewith  certain  qualifi- 
cations which  render  them  utterly  valueless  as  authority.^^*    If  the 


i^oi  See  section  284,  post, 

17  Clarke  ▼.  Huber,  25  Cal.  593.  In 
this  case  the  defendant  offered  to 
prove  certain  facts  which,  if  proved,, 
would  have  constituted  an  estoppel 
upon  the  plaintiff.  The  latter  inter- 
posed a  general  objection,  which  was 
sustained.  This  ruling  was  upheld  in 
the  supreme  court,  where  Shafter,  J., 
delivering  the  opinion,  said: 

"It  is  further  insisted  for  the  ap- 
pellant that  inasmuch  as  the  objection 
taken  by  the  respondent  to  the  introduc- 
tion of  the  evidence  was  a  general  one, 
he  ought  not  now  to  be  permitted  to 
justify  the  ruling  that  the  equitable 
right  was  not  specially  pleaded.  The 
reasoning  pushed  to  its  consequences 
would  preclude  the  respondent  from 
submitting  anv  argument  in  favor  of 
the  ruling.  It  is  unnecessary,  how- 
ever, to*  consider  the  question  upon 
principle,  for  it  is  well  settled  that 
the  burden  of  showing  error  is  upon 
the  party  who  alleges  it.  The  error 
alleged  here  is  the  exclusion  of  the 
defendant's  testimony.  The  respond- 
ent is  at  liberty  to  suggest  any  ground 
that  he  may  choose  to  show  that  the 
ruling  was  ri^ht,  whether  advanced 
in  the  discussions  below  or  not.  If 
the  testimony  had  been  admitted  and. 
Clarke  had  appealed,  he  would  have 
been  required  to  confine  himself  to 
objections  specifically  taken  at  the 
trial  and  stated  in  the  record.  The 
distinction  is  between  the  ease  of  a 
party  seeking  to  reverse  a  judgment, 
and  that  of  a  party  resisting  the  at- 
tempt." 

See  Chezum  v.  Parker,  19  Wash. 
645,  54  Pac.  22. 


iTa  Miller  v.  Van  Tassel,  24  Cal. 
459;  Spottiswood  v.  Weir,  80  Gal.  448, 
22  Pac.  289;  People  v.  Bidleman,  104 
Cal.  608,  38  Pac.  502.  In  the  first 
of  these  cases,  which  was  an  action 
by  a  vendee  of  personal  property 
against  the  vendor  for  the  purchase 
money  on  the  ground  of  failure  of 
title,  the  defendant  offered  to  prove 
that  at  the  time  of  the  sale .  he  had 
offered  to  give  a  warranty,  and  that 
the  offer  was  declined,  the  plaintiff 
stating  that  he  would  take  at  his  own 
risk.  This  offer  of  proof  was  ob- 
jected to  on  the  ground  that  defend- 
ant could  not  contradict  his  own  biU 
of  sale  by  parol,  and  the  objection 
was  sustained.     The  court  said: 

"The  ruling  of  the  court  will  be 
sustained  in  excluding  the  testimony, 
if  its  introduction  was  improper,  with- 
out regard  to  the  grounds  of  objection 
stated  by  counsel,  if  the  true  objee- 
tions  could  not  have  been  obviated  on 
being  stated.  The  true  ground  of  the 
exclusion  of  the  testimony  was  be- 
cause it  did  not  tend  to  disprove  any 
of  the  allegations  of  the  complaint, 
nor  to  prove  any  allegation  of  the 
answer  that  amounted  to  a  defense  of 
the  cause  of  action.  In  other  words, 
the  testimony  was  irrelevant  to  the 
issues  in  the  case." 

In  Spottiswood  v.  Weir,  where  a 
certain  question  was  objected  to  gen- 
erally, the  court  said: 

"It  is  claimed  by  the  appellant 
that  the  objection  to  the  question  was 
not  sufficiently  definite.  But  if  the 
exclusion  was  proper  on  any  ground, 
the  cause  will  not  be  reversed,  no  mat- 
ter what    was    the    actual  objection 
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coort  excludes  evidence  on  its  own  motion,  as  it  may  do,^^  whether 
it  give  a  reason  for  its  action  or  not,  or  if  it  exclude  evidence  on 
the  motion  of  one  of  the  parties,  upon  a  general  objection,  the 
respondent  may,  on  appeal,  advance  any  reason  at  aU  in  the  first 
case,  and  any  reason  within  the  purview  of  the  general  objection 
interposed,  in  the  second;  but  it  is  very  doubtful  if  a  respondent 
may  offer  a  general  objection  to  evidence,  and  then,  in  support  of 
its  exclusion,  advance  a  reason  in  the  appellate  court,  not  sug- 
gested by  the  general  objection  referred  to,  which,  had  it  been 
advanced  in  the  trial  court  in  the  place  of  such  general  objection, 
could,  and  perhaps  would,  have  been  obviated. 

As  suggested,  the  doctrine  referred  to  has  the  unqualified  sup- 
port of  but  one  of  the  five  decisions  wherein  it  was  mooted.  In 
three  of  the  other  four  it  is  stated  with  the  qualification  as  to  obvi- 
ating the  objection  advanced.  In  the  fifth  case,  the  earliest  of  all, 
the  proposition  is  su£9ciently  limited  to  suggest  possible  excep- 
tions. Perhaps  a  better  statement  of  the  rule  would  be,  that 
where  evidence  is  excluded  upon  a  general  objection,  the  respond- 
ent is  at  liberty  to  advance  any  possible  ground  for  such  exclu- 
sion, except  one  which  might  have  been  obviated  if  it  had  been 
advanced  instead  of  the  general  objection. 

The  rule  as  to  the  necessity  of  specific  objections  applies  to 
motions  to  strike  out  evidence.^'    But  it  has  to  do  only  with  the 


made,  unless,  the  objection  not  urged 
might  have  been  obviated.  People 
V.    Graham,    21    Cal.    261;    Miller   v. 

Van    Tassel;    24    Oal.    459 It 

is  quite  obvious  that  the  objection  to 
this  evidence  could  not  have  been  ob- 
viated." 

In  People  y.  Bidleman,  the  court 
said:  "The  court  very  properly  re- 
fused to  permit  the  question  to  be 
answered,  though  the  district  attor- 
ney did  not  state  the  grounds  of  his 
objection.  What  the  witness  thought 
could  not  change  the  relation  which  in 
fact  existed,  nor  would  the  statement 
of  the  objection  have  enabled  the  de- 
fendant to  show  that  it  might  have 
been  obviated,  (Spottiswood  v.  Weir, 
80  Oal.  448,  32  Pac  289,  and  cases 
there  cited.)" 

It  will  be  observed  that  in  all  these 
cases  the  exclusion  was  sustained,  and 
that  the  determination  of  the  appel- 
late court  ■  seemed  to  rest  upon  the 
fact  that  the  objection  could  not  have 
been  obviated* 


The  only  other  case  ever  referred 
to  in  this  connection,  cited  in  Spottb- 
wood  V.  Weir,  People  v.  Qraham,  21 
Cal.  261,  contains  the  following  lan- 
guage: 

"If  the  court  decides  correctly  in 
rejecting  the  testimony,  it  is  not  im- 
portant whether  the  best  objection  was 
made,  or  whether  any  objection  was 
made.  If  the  court  decides  errone- 
ously, for  some  reason  not  brought  to 
its  attention,  such  error,  as  a  general 
rule,  will  not  cause  a  reversal." 

It  is  true  that  in  this  case  the  quali- 
fication as  to  the  obviating  of  the 
objection  is  not  stated,  but  it  is  also 
true  that  the  ruling  is  qualified  by 
the  phrase  "as  a  general  rule,"  whieb 
may  well  be  accepted  as  covering  pos- 
sible exceptions. 

17b  See  note  14,  last  section. 

18  Sill  V.  Reese,  47  Cal.  294;  Henry 
▼.  Southern  Pacific  R.  B.  Co.,  50  Cal. 
176;  Chester  v.  Bower^  55  CaL  46; 
People  v.  Eckmauy  72  Gal.  582,  14 
Pae.  359. 
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admissibility  of  the  evidence,  and  has  no  bearing  upon  questions 
as  to  its  effect.^* 

§  106.  Evidence  Which  is  Admissible  for  Any  Purpose  must 
be  Seceived— If  Inadmissible  for  Other  Purposes,  Its  Effect  may 
be  Limited  hy  an  Instruction. — This  has  several  times  been 
decided.  Thus  where  there  were  several  defendants  it  was  held 
that  evidence  which  was  admissible  as  against  one  but  not  against 
another  was  rightly  admitted.*  So  where  several  persons  were  con- 
cerned in  a  robbery,  evidence  of  the  flight  of  one  was  considered 
inadmissible  as  a  badge  of  the  guilt  of  another  who  did  not  fly, 
but  was  admissible  to  show  an  opportunity  of  disposing  of  the 
stolen  property,  which  was  not  found  on  any  of  them,  and  it  was 
therefore  held  to  have  been  properly  admitted,  and  the  supreme 
court  said:  ''If  the  court  in  admitting  the  evidence  omitted  to 
limit  it  to  this  purpose,  it  was  the  duty  of  counsel  to  call  attention 
to  the  fact,  and  to  request  a  proper  charge  from  the  court  on  the 
point.  Not  having  done  so,  and  the  evidence  being  competent  for 
the  purpose  iodicated,  he  cannot  complain  that  it  was  inadmissible 
for  some  other  purpose.*'*  So  where  in  an  action  on  a  policy  of 
insurance  the  preliminary  proofs  were  received  in  evidence  against 
objection,  the  supreme  court  held  that  they  were  admissible  for  the 
purpose  of  showing  a  compliance  with  the  terms  of  the  policy  as 
to  preliminary  proofs,  and  were  therefore  rightly  admitted,  al- 
though they  were  inadmissible  as  evidence  of  the  amount  of  the 
loss,  and  Boss,  J.,  delivering  the  opinion  of  the  department,  said: 
''It  is  the  established  rule  in  this  state  that  when  testimony  offered 
is  admissible  for  one  purpose  but  is  incompetent  for  another,  it  is 
the  duty  of  the  objecting  party  to  ask  an  instruction  limiting  the 
evidence  to  the  purpose  for  which  it  is  competent,  and  if  he  fails 
to  do  80  he  cannot  afterward  complain.  People  v.  Collins,  48  Cal. 
277;  People  v.  Estrada,  49  Cal.  171.  No  such  instruction  was 
asked  by  defendant  in  the  present  case.  Unless  requested  to  do 
80,  the  court  is  not  bound  to  give  any  iostructions  to  the  jury."* 

1*  See  note  12  to  flection  103,  ante.  expressly  or  by  necessary  implication 

1  Voorman  v.  Voight,  46  Cal.  392.  to  the  party  making  the  request.    Jud- 

See,  also,   Lee   v.   Murphy,   119   Cal.  son  v.  Malloy,  40  Cal.  299. 

364,  51   Pac.    549,    »55.    But  where  2  People   v.    Collins,    48    Cal.    277. 

there  are  several  defendants,  the  con-  See,  also,  People  v.  Ah  Yute,  53  Cal. 

nequences  of  an  erroneous  ruling  made  613. 

at  the  request  of  one  will  attach  to  all  «  Williams  y.  Hartford  Ins.  Co.,  54 

unless  the  ruling  was  restricted  either  Gal.  442,  35  Am.  Bep.  77;  and  look 
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So  in  San  Luis  Obispo  y.  White,*^  where  a  copy  of  a  special  elec- 
tion proclamation  was  admitted  over  objection  that  the  ori^nal 
had  not  been  sufficiently  accounted  for,  the  court  sustained  the 
ruling  of  the  trial  court  in  the  following  language : 

"This  objection,  as  far  as  it  went,  was  well  founded,  because 
there  was  no  showing  of  any  attempt  to  recover  the  original  proc- 
lamation from  the  printer,  to  whom  it  had  been  sent  for  publica- 
tion, nor  was  it  shown  that  it  had  been  lost  or  destroyed.  But  as 
the  printed  copy,  with  the  affidavit  of  its  publication  annexed 
thereto,  was  relevant  and  competent  to  prove  the  publication  of 
the  proclamation  (Code  of  Civil  Procedure,  sec.  2010),  and  as  the 
court  was  not  requested  to  limit  the  evidence  to  the  purpose  for 
which  it  was  admissible,  the  objection  was  overruled." 

So  in  Liebrandt  v.  Sorg,'**  where  certain  evidence  was  admitted 
notwithstanding  well-founded  objections  when  considered  with 
respect  to  certain  purposes,  the  court,  sustaining  the  ruling  of  the 
trial  court,  said: 

''The  evidence  under  consideration  being  admissible  for  certain 
particular  purposes,  the  rulings  of  the  court  in  admitting  it  were 
correct,  and  no  exception  taken  to  those  rulings  can  avail  defend- 
ant here.  It  is  insisted  that  the  court  should  have  limited  the 
effect  of  the  evidence  before  the  jury.  This  is  true,  but  it  was  the 
duty  of  the  defendant,  if  he  desired  the  limitation  to  be  placed 
upon  the  evidence,  to  ask  the  court  for  an  instruction  to  that  ef- 
fect. This  he  failed  to  do,  and  it  is  now  too  late  to  make  com- 
plaint for  the  first  time." 

It  is  not  only  not  error  to  admit  evidence  without  limitation,  if 
it  is  admissible  for  any  purpose,  and  the  court  is  not  asked  to  limit 
its  application ,  but  if  admitted  it  is  entitled  to  be  considered  for 
any  purpose  to  which  it  is  applicable  within  the  issues.*®  But  evi- 
dence is  not  entitled  to  be  considered  for  a  purpose  outside  the 
issues,  and  an  instruction  authorizing  such  consideration  is  error 
and  ground  for  reversal.** 

As  a  matter  of  course,  the  rule  above  stated  applies  whether  spe- 
cific objections  were  taken  to  the  admissibility  of  the  evidence  or 

at    Thompson  v.   Thornton,    50    Cal.  »b  133  Cal.  571,  65  Pac  1098. 

142 ;  Dreux  v.  Domec,  18  Cal.  83.  se  See  Fox  v.  Harvester  etc.  Woiks, 

As  to  duty  of  judge  *«  «i^e  and  ^  ^^^  333   ^3  p^  ^^ 

parties  to  ask  instructions,  see  section  *                                       ^ 

120   po»t.  White  7.  Merrilly  82  CaL  14,  B 

sa  91  Cal.  432,  24  Pac.  864,  27  Pae.      Pae.  1129. 
756. 
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not.  The  specific  pointing  out  of  the  purpose  for  which  the  evi- 
dence is  inadmissible  does  not  alter  the  fact  that  it  is  admissible 
for  another  purpose,  and  can  serve  only  to  direct  the  attention  of 
the  court  to  the  point  upon  which  an  instruction  may  be  given. 
It  often  happens  that  counsel  will  recognize  the  fact  that  evidence 
offered  by  them  is  inadmissible  for  certain  purposes  and  will  agree 
that  its  effect  be  restricted  at  the  time  it  is  offered.  And  in  such 
case  if  the  evidence  be  admitted  for  a  certain  purpose  only,  it  will 
be  confined  to  that  purpose.^  But  the  mere  fact  that  counsel  de- 
clares that  he  offers  evidence  for  a  certain  purpose  is  usually  to 
be  taken  as  the  statement  of  a  reason  why  the  evidence  should  be 
admitted  and  not  as  a  limitation  of  the  effect  of  the  evidence.  In 
this  regard  McKinstry,  J.,  delivering  the  opinion  in  Sill  v.  Reese,' 
said:  '^We  are  not  prepared  to  say  that  counsel  is  bound  by  the 
declaration  of  a  limited  purpose,  so  as  to  be  estopped,  after  the 
introduction  of  evidence,  from  drawing  from  it  other  deductions 
than  that  suggested  by  the  terms  of  the  offer.  Certainly  he 
should  not  be,  unless  injustice  has  been  done  to  the  opposite  party 
by  permitting  such  new  inferences;  and  this  cannot  be  made  out 
by  mere  assumption  or  conjecture,  unsupported  by  any  fact  appear- 
ing in  the  record.  Indeed,  counsel  has  no  power  to  limit  the  effect 
of  evidence ;  it  would  hardly  be  contended  that  the  opposite  party 
cannot  use  it  in  any  legitimate  manner  before  the  jury.  The 
statement  of  a  'purpose'  is  only  a  reason  addressed  to  the  court 
why  the  particular  evidence  should  be  admitted;  the  effect  of  the 
evidence  is  to  be  limited  in  proper  cases  in  the  charge  to  the  jury." 

In  the  absence  of  an  agreement  between  counsel  and  the  court 
limiting  evidence  to  a  particular  matter,  it  will  be  considered,  as 
above  suggested,  for  any  purpose  for  which  it  is  competent  and 
relevant ;  and,  once  admitted,  it  is  not  necessary  to  readmit  it  upon 
the  theory  that  a  second  or  further  presentation  is  necessary  for 
its  application  to  other  purposes.'* 

Where  evidence  is  admissible  only  for  certain  purposes,  and  is 
limited  to  such  purposes  by  the  court  at  the  time  it  is  introduced, 
it  will  be  error  if  the  court  afterward  loses  sight  of  the  limitation, 
and  assumes  in  its  charge  that  the  evidence  is  in  for  other 
purposes.* 

*  Henry  v.  Everts,  29  Cal.  610,  5  «•  Fox  v.  Harvester  etc.  Works,  83 
Korr.  Min.  Rep.  603,  and  see  Boff  Cal.  333,  23  Pac.  295;  also  Sears  v. 
y,  Duane,  27  Cal.  565.  Starbird,  78  Cal.  225,  20  Pac.  547. 

*  47  Cal.  294;  also  Sears  v.  Star-  «  Alexander  y.  Denaveaux,  59  Cal. 
bird^  78  Cal.  225^  20  Pac.  547.  476. 
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§  107.  EzoeptionB  to  Bulings  npon  fhe  Admissibility  of  Evi- 
dence.— ^By  the  amendment  of  March  20,  1909,  to  section  647  of 
the  Code  of  Civil  Procedure,^  rulings  of  the  trial  court  "sustain- 
ing or  overruling  an  objection  to  evidence,"  and  orders  on  "a 
motion  to  strike  out  evidence  or  testimony, '*  were  added  to  the 
list  of  orders  and  rulings  "deemed  to  have  been  excepted  to." 
Prior  to  the  enactment  of  this  provision  of  the  code,  if  a  party 
made  an  objection  to  his  adversary's  evidence  and  his  objection 
was  overruled,  or  if  he  made  an  offer  of  evidence,  and  such  offer 
was,  upon  motion  of  his  adversary,  rejected,  he  could  not  have  the 
ruling  reviewed  unless  he  reserved  an  exception  thereto.  This 
was  well  settled. 

In  Turner  v.  Tuolumne  Water  Co.,*  the  party  made  his  objec- 
tion but  failed  to  take  an  exception.  On  appeal,  the  supreme  court 
said:  "This  evidence  was  objected  to  by  counsel  for  the  appellant, 
and  the  objection  was  overruled  by  the  court;  but  it  nowhere  ap- 
pears in  the  record  that  counsel  took  an  exception  to  the  ruling  of 
the  court.  Such  being  the  case,  he  is  presumed  to  have  acquiesced 
therein. '*  So  in  Russell  v.  Dennison,^  the  court  said:  "We  can- 
not consider  the  propriety  of  the  questions  which  were  addressed 
to  the  witness  Melinda  Russell  aixd  the  plaintiff,  and  were  objected 
to  by  the  defendants.  After  the  objections  were  overruled  it  does 
not  appear  that  any  exceptions  were  reserved." 

So  in  Austin  v.  Andrews,  ***  where  there  was  an  objection  to  cer- 
tain evidence,  but  no  exception,  the  court  said : 

"The  defendant  offered  in  evidence  several  tax  receipts,  show- 
ing that  he  had  paid  taxes  on  all  the  west  half  of  the  section  re- 
ferred to,  except  the  lands  in  the  town  of  Farmington.  The  plain- 
tiff objected  to  these  receipts  being  received  in  evidence,  and  his 
objections  were  overruled,  but  he  took  no  exceptions  to  the  rulings, 
and  therefore  cannot  now  be  heard  to  complain  of  them  as 
erroneous." 

So  in  Dickerson  v.  Dickerson,**  where  the  first  assignment  of 
error  in  the  bill  of  exceptions  settled  and  filed  after  hearing  of 
the  petition  was  to  a  ruling  sustaining  an  objection  by  respondent 
to  a  certain  question  put  to  a  witness  by  the  appellant,  the  court 
said:  "No  exception  was  taken  to  the  alleged  erroneous  ruling, 
and  it  will  therefore  not  be  considered  here."     (Citing  cases.) 

1  See  Stats.  1909,  c.  355.  a*  45  Cal.  337. 

«  25  Cal,  397,  1  Morr.  Min.  Bep.  «b  71  Cal.  98,  16  Pac.  546. 

107.  «c  108  Cal.  351,  41  Pac  475. 
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So*  in  United  States  Oil  &  Land  Co.  v.  Bell,"  tlie  appellate  court 
declined  to  review  a  ruling  of  the  trial  court  sustaining  an  objec- 
tion to  evidence  on  the  ground  that  the  record  failed  to  show  that 
an  exception  thereto  had  been  reserved.  So  in  other  cases  the 
principle  has  been  approved  and  followed.^* 

The  requirement  of  an  exception  to  a  ruling  on  matters  of  evi- 
dence was  based  upon  the  fact  that,  by  subdivision  7  of  section 
657,  Code  of  Civil  Procedure,  one  of  the  grounds  for  the  granting 
of  a  new  trial  was  ''error  in  law,  occurring  at  the  trial  and  ex- 
cepted to  by  the  party  making  the  application."  It  would  seem 
to  be  clear,  but  the  point  has  not  been  expressly  passed  upon  by 
the  appellate  courts,  that  the  effect  of  the  amendment  of  1909  to 
section  647,  above  referred  to,  is  to  dispense  with  the  necessity 
of  an  exception  expressly  and  formally  taken.^'  Under  the  law 
as  it  stood  before  the  amendment  the  exception  must  be  taken  by 
Hie  party  aggrieved  by  the  ruling,  and  who  assigned  the  error  as 
prejudicial  on  appeal.  An  appellant  could  not  take  advantage  of 
exceptions  reserved  by  others  who  did  not  appeal.** 

The  exception  need  not,  in  any  event,  be  taken  more  than  once.*** 
Thus,  in  Green  v.  Southern  Pacific  Co.,*''  the  court  said : 

''Where  a  party  has  once  formally  taken  exception  to  a  certain 
line  of  character  of  evidence,  he  is  not  required  to  renew  the 
objection  at  each  recurrence  thereafter  of  the  objectionable  mat- 

M  153  Cal.  781,  96  Pac.  901.  in  general,  see  sections  103  and  104, 

>•  See  Pearson  v.  Snodgrass,  5  Cal.  ante;   and  as   to  specific  objections, 

478;    McCartney  ▼.    Fitz   Henry,    16  section  105,  ante. 

Cal.  184;  Keeran  v.  Griffith,  34  Cal.  As   to   method   of   setting  out   ez- 

580;   Thiele  v.  Koster,  63  Cal.  241;  ceptions  in  the  bill  of  exceptions,  see 

Irucas  Y.  Richardson,  68  Cal.  618,  10  section  258,  post;  and  as  to  specifi- 

Pac.  183;  Austin  y.  Andrews,  71  Cal.  cations  of  errors  and  of  particulars, 

98,  16  Pae.  546;  People  y.  Morino,  85  see  sections  149  and  150,  post, 

Cal.  515,  24  Pac.  892;  Emeric  v.  Alva-  sf  For  the  probable  effect  of  the 

rado,  90  Cal.  444,  27  Pac.  356;  Lee  amendment,  see  RandaU  y.  Freed,  154 

V.  Murphy,  119  Cal.  364,  51  Pac.  549,  Cal.  299,  97  Pac.  669. 

Sharon,  79  Cal.  633,  22  Pac.  26,  131;  ^2  ;'  ..      \no        .         .      ,, 

Magee  y.  N.  P.  Co.,  78  Cal.  430,  12  *^  See  section  103,  ante,  notes  11m 

Am.  St.  Rep.  69,  21  Pac.  114;  People  to  llq,  inclusive,  as  to  repetition  of 

V.  Mailings,  83  Cal.  138,  17  Am.  St.  objections,  and   last   group   of   cases 

Rep.  223,  23  Pac.  229;  People  v.  Mil-  ©ited   in   note  2d,  ante.     See   section 

ler,  122  Cal.  84,  54  Pac.  523;  People  110»  P^***  *»  to  filings  upon  offer  to 

Y.  Castro,  125  Cal.  521,  58  Pac.  133;  P^ove  facts. 

Green  y.  8.  P.  Co.,  122  Cal.  563,  55  vk  122  Cal.  565.    See  People  y.  Cas- 

Pac.  577.  tro,  125  Cal.  522,  to  same  effect,  as 

Aj  to  the  necessity  for  objectiong  to  exclusion  of  evidence. 

New  Trial--M 
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ter  arising  at  each  examination  of  other  witnesses;  and  bis  silence 
will  not  debar  him  from  having  the  exception  reviewed" 

An  exception  is  defined  by  stajtute  as  follows:  ^'An  exception 
is  an  objection  upon  a  matter  of  law  to  a  decision  made  either 
before  or  after  judgment  by  a  court,  tribunal,  judge,  or  other 
judicial  ofScer  in  an  action  or  proceeding.  The  exception  must  be 
taken  at  the  time  the  decision  is  made,  except  as  provided  in  sec- 
tion 647."*  ''No  particular  form  of  exception  is  required."*  The 
simple  statement  that  tlie  party  excepts,  or  takes,  or  reserves  an 
exception,  or  equivalent  language,  is  sufficient.  It  is  not  necessary 
to  state  the  grounds  or  reasons  of  the  exception,  for  that  is  done 
in  the  objection  made  before  the  ruling;*  nor  is  it  necessary  to 
specify  as  in  the  case  of  exceptions  to  a  charge  to  the  jury,*  the 
particular  ruling  or  portion  excepted  to ;  for  rulings  upon  the  ad- 
missibility of  evidence  are  made  one  at  a  time,  and  the  exception 
must  follow  the  ruling  immediately  and  before  any  other  matter 
is  proceeded  with.  Consequently  there  is  no  room  for  the  appli- 
cation of  the  exception  to  any  other  ruling  than  the  one  to  which 
it  is  taken;  nor  is  it  necessary  or  proper  in  taking  the  exception 
to  state  any  of  the  evidence  or  other  matter  in  its  support ;  ^  for 
if  it  were  necessary  to  state  any  of  the  evidence  or  matter  material 
to  the  exception  it  would  be  equally  so  to  state  all  of  it,  which 
would  be  to  rehearse  an  entire  bill  of  exceptions  every  time  counsel 
had  occasion  to  except  to  a  ruling.  The  exception  is  in  substanee 
a  formal  protest  against  a  ruling,*  and  serves  as  notice  that  the 
party  intends  to  rely  upon  it  as  error. 

§  108.  Error  in  Buling  upon  the  Admistfibilitj  of  Evidence 
may  be  Oured  by  Subsequent  Proceediiigs. — ^A  ruling  which  is 
right  when  made  cannot  be  rendered  erroneous  by  subsequent  pro- 
ceedings ;  ^  but  an  erroneous  ruling  may  be  cured  by  proceedings 
afterward  had.  This  rule  is  applied,  even  in  criminal  cases.  In 
People  V.  Anderson,'  Sanderson,  C.  J.,  delivering  the  opinion,  laid 
down  the  rule  as  follows:  "Where  error  has  clearly  intervened, 

•  Sections  647  and  648  California  •  See  section  128,  pott 

Code  of  Civil  Procedure  speak  of  ex-  t  See  section  258,  pott.    Such  mat- 

ceptions  to  verdicts,  which,  of  course,  ter,  however,  must  be  stated  in  the  hill 

are  decisions  of  fad  and  not  "upon  of  exceptions. 

a  matter  of  kw."    These  sections  in-  ,  p      j^      ^           33  ^^  j^j 

troduce  a  new  kind  of  exception.    See  ^    ^          ,„..„.          ^-  y,_,   •«« 

WiU  of  Bowen,  34  Cal.  682.  ,  Iv^P^?,.""-  Y'^^*^,'  ^S  ?^\  ^' 

4  See  section  648,  po8t,  L.^^'J--  ^'?-  ^^'  ^^'*  Sattertos  f. 

»  See  in  this  connection  note  19  to  B^">  36  Cal.  489. 

section  256,  pogi.                        •  i  26  CaL  129. 
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the  general  rale  is  that  the  judgment  must  be  Teyersed  and  a  new 
trial  ordered;  but  such  is  not  the  case  if  during  the  subsequent 
proceedings  the  foundation  of  the  error  is  overthrown  and  another 
substituted  which  supports  the  ruling  of  the  court,  for  the  previous 
wrong,  so  to  speak,  is  thereby  made  right,  and  the  complaining 
party  can  no  longer  say  that  he  has  been  injured."  There  are 
many  different  ways  in  which  errors  in  rulings  upon  the  admissi- 
bility of  evidence  may  be  cured.  If  testimony  be  erroneously  ad- 
mitted, the  error  may  be  cured  by  striking  it  out  and  instructing 
the  jury  to  disregard  it,*  or  by  simply  instructing  the  jury  to  dis- 
regard it.*  And  if  the  party  against  whose  objection  the  evidence 
is  introduced  himself  introduces  evidence  which  establishes  the  fact 
sought  to  be  proved  by  the  erroiieous  evidence,  the  error  is  cured.' 
So  if  irrelevant  evidence  be  admitted  against  objection,  and  the 
party  who  introduced  the  evidence  asks  leave  to  withdraw  it,  which 
is  refused  at  the  instance  of  the  other  party,  the  error  is  cured,  or 
rather  waived.^  So  error  in  admitting  immaterial  evidence  against 
objection  may  be  cured  by  an  amendment  during  the  trial  so  as 
to  make  such  evidence  material.**  Error  in  excluding  the  testimony 
of  a  witness  is  cured  by  afterward  permitting  the  witness  to  testify 
as  to  the  matter,^  and  sometimes  by  allowing  other  witnesses  to 
testify  as  to  the  point.*  So  if  the  court  errs  in  striking  out  a 
denial  of  the  existence  of  a  corporation,  but  subsequently  allows 
proof  of  its  existence,  the  error  is  cured.*  And  if  the  court  admits 
a  deed  in  evidence  against  objection  without  sufficient  proof  6f  its 
execution,  the  error  is  cured  if  a  witness  subsequently  proves  the 
execution.*®  And  where  a  circular  was  admitted  erroneously,  be- 
cause not  shown  to  have  been  received  and  acted  upon,  the  error 
was  cured  by  subsequent  introduction  of  the  missing  evidence.*** 


s  Ward  y.  Preston,  23  Cal.  468; 
People  V.  Hoy  Yen,  34  Cal.  176;  Peo- 
ple V.  French,  69  Cal.  169,  10  Pac. 
378. 

4  Union  Water  Co.  t^  Crary,  25  Cal. 
504,  85  Am.  Dee.  145,  1  Morr.  Min. 
Rep.  146;  Henry  ▼.  8.  P.  B.  B.,  50 
Cal.  176. 

B  Turner  v.  McHhaney,  8  Cal.  575; 
People  V.  Montgome^,  53  Cal.  576. 
8ee,  also,  People  v.  Ketehum,  73  Cal. 
635,  15  Pac.  353. 

•  Mitehell  7.  Davis,  23  Cal.  881. 


«•  Curtiss  V.  Aetna  L.  I.  Co.,  90 
Cal.  245,  25  Am.  St.  Bep.  114,  27  Pac. 
211. 

7  Branson  v.  Caruthers,  49  Cal.  374; 
People  V.  Woody,  48  Cal.  80;  Beal 
Del  Monte  G.  &  S.  M.  Co.  y.  Thomp- 
son, 22  Cal.  542;  Montgomery  y. 
Hunt,  5  Cal.  366. 

8  Byrne  v.  Jansen,  50  Cal.  624; 
Wing  Chung  y.  Los  Angeles,  47  Cal. 
531. 

»  People  y.  Hagar,  52  Cal.  170. 
10  Ellis  V.  Jeans,  7  Cal.  409. 
loa  Bobinson  v.  Nevada   Bank.    81 
Cal.  106,  22  Pac.  478. 
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So  upon ,  the  admission  of  certain  *  letters  on  the  testimony  of 
prosecutrix  that  thej  were  in  defendant's  handwriting,  the  refusal 
of  the  court  to  allow  defendant  to  examine  the  prosecutrix  as  to 
her  knowledge  of  defendant's  handwriting,  if  erroneous,  was  held 
to  have  been  cured  by  the  admission  of  -subsequent  competent  evi- 
dence, without  conflict,  that  the  letters  were  in  defendant's  hand- 
writing.^"^ And  if  the  court  erroneously  excludes  evidence,  but 
finds  the  fact  which  the  evidence  tended  to  prove,  the  error  is 
cured,  or  rather  is  immaterial.^^  And  if  there  be  error  in  allowing 
a  person  whom  the  evidence  shows  to  be  the  wife  of  the  prisoner 
to  testify  against  him,  the  error  is  cured  by  subsequent  proof  com- 
pletely disproving  the  relation.^'  And  if  an  improper  question  is 
allowed  against  objection,  but  the  witness  does  not  answer  it  but 
gives  some  irresponsive  answer,  the  error  is  harmless.^' 

§  109.  The  Order  in  Which  Evidence  shall  be  Introduced 
Bests  in  the  Discretion  of  the  Court. — ^There  are  ordinarily  many 
links  in  the  chain  of  proof.  Evidence  which  goes  to  any  Unk  is 
relevant.  As  was  said  by  Baldwin,  J.,  delivering  the  opinion  in  a 
case  where  the  party  had  introduced  his  evidence  out  of  its  order,* 
''he  was  not  bound  to  make  his  whole  case  complete  by  any  one 
item  of  proof.  A  case  consists  frequently  of  various  facts,  neither 
one  of  which  makes  it  out,  and  to  hold  that  a  party  is  not  entitled 
to  introduce  any  part  until  he  establishes  the  whole  is  to  require 
an  impossibility.  All  that  the  court  can  ask  is  that  the  particular 
evidence  offered  conduces  to  establish  any  one  proposition  in- 
volved in  the  issue.  It  is  time  enough  to  pass  upon  the  sufficiency 
of  the  proofs  after  they  are  all  in  the  cause.  There  must  be  a 
starting  place  somewhere,  and  the  court  should  never  reject  evi- 
dence merely  because,  unaided  by  other  testimony,  it  is  insufficient, 
if  it  tend  legally  to  prove  any  part  of  the  case."  And  it  seems 
that  if  the  evidence  offered  has  no  tendency,  taken  by  itself,  to 
establish  any  one  fact  in  the  case,  an  objection  that  it  is  irrelevant 
is  properly  overruled  if  the  evidence  may  be  connected  with  the 
case  by  other  testimony  which  the  party  promises  to  introduce.* 

lob  People  V.  Goodwin,  132  Cal.  368,  See  generaUy  Yerzan  ▼.  McGregor, 

64  Pac.  561.  23  Cal.  339,  2  Morr.  Min.  Bep.  165. 

11  Garwood  t.  Wood,  34  Cal.  248.  i  Palmer  v.  MeCafferty,  15  Cal. 
See  Beynolds  ▼.  Jourdan,  6  Cal.  108.  334. 

12  People  V.  Anderson,  26  Cal.  129.  2  Crossett  v.  Whelan,  44  Cal.  200; 
i»  Treat  v.  Reilly,  35  Cal.  129;  Peo-      People  v.  Frank,  28  CaL  507. 

pie  V.  WUliams,  45  Cal.  25. 

I 
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EvidiiiGe  admitted  which  would  otherwise  be  incompetent,  upon 
the  promise  that  later  on  the  party  will  lay  the  proper  foundation, 
or  connect  it  with  the  issues  by  establishing  its  competency, 
relevancy,  or  materiality,  should  be  stricken  out  if  the  promised 
evidence  is  not  in  fact  introduced,  and  a  motion  to  so  strike  out 
should  be  granted,  and  it  is  error  to  deny  the  same.**  If  it  does 
not  appear  from  the  question  as  asked  whether  the  answer  to  it 
will  be  material  evidence  or  not,  the  party  seeking  to  introduce 
the  evidence  must  make  an  offer  of  what  he  proposes  to  prove,  and, 
in  the  absence  of  such  an  offer,  the  appellate  court  will  not  reverse 
a  ruling  sustaining  an  objection  to  the  question.'^  In  making  out 
the  various  facts  involved  in  the  case,  however,  there  is  usually  a 
natural  and  logical  order  in  which  the  evidence  should  be  intro- 
duced. But  a  party  is  not  confined  to  such  order.  It  is  always 
within  the  discretion  of  the  court  which  tries  the  cause  whether 
testimony  shall  be  admitted  out  of  its  proper  order,  and  except 
in  cases  of  a  manifest  abuse  of  discretion,  the  supreme  court  will 
not  disturb,  the  ruling  of  the  lower  court  in  that  respect.*  Usually 
the  court  below  allows  the  party  to  introduce  his  evidence  in  any 
order  that  is  most  convenient  to  him,  subject  to  certain  general 
rules ;  and  language  is  sometimes  used  which  implies  that  the  party 
has  a  right  to  do  so.  Thus  in  Palmer  v.  McCafferty  herein  quoted, 
Baldwin,  J.,  said:  "The  plaintiff  was  entitled  to  introduce  his 
proofs  in  his  own  order."    But  this  is  not  strictly  true  even  of  the 


*a  People  V.  Powell,  87  Cal.  348,  25 
Pac.  481,  11  L.  B.  A.  75. 

st»  Marahall  v.  Hancock,  80  Cal.  82, 
22  Pac.  61,  and  Houghton  7.  Clarke, 
80  Cal.  417,  22  Pac.  288. 

»  Lack  T.  Diaz,  37  Cal.  437;  Gor- 
don Y.  Searing,  8  Cal.  49-  People 
V.  Brotherton,  47  Cal.  388;  i^eople  y. 
Shainwold,  51  Cal.  468;  Crossett  ▼. 
Whelan,  44  Cal.  200;  People  v.  Peh- 
renbach,  102  Cal.  394,  36  Pac.  678; 
Batea  ▼.  Tower,  103  Cal.  404,  37  Pac. 
385;  People  v.  Daniels,  105  Cal.  262, 
38  Pac.  720;  People  v.  Bodley,  131 
Cal.  240,  63  Pac.  351;  and  see  Peo- 
ple T.  Gordon,  103  Cal.  568,  37  Pac. 
534;  People  v.  Van  Horn,  119  Cal. 
323,  51  Pac.  538;  People  t.  Compton, 
123  Cal.  403,  56  Pac.  44;  People  t. 
DonnoUy,  143  Cal.  394,  77  Pac.  177. 

See  section  1870,  California  Code  of 
Civil  Procedure,  as  to  facts  to  be 
pro?ed|  and  incidentally  the  order  of 


proof,  in  civil  cases;  and  see  section 
1093,  California  Penal  Code,  as  to 
order  of  trial  and  proof  in  criminal 
actions. 

Section  1870,  California  Code  of 
Oiyil  Procedure,  is  not  mandatory. 
The  order  of  proof  suggested  in  sub- 
diyision  6  thereof  merely  presents  the 
logical  sequence,  and  while  it  should 
not  be  disregarded  ^cept  in  cases 
where  it  is  difficult  to  present  the 
proof  in  the  order  there  prescribed, 
the  court  is  authorized  in  its  dis- 
cretion to  depart  therefrom  in  excep- 
tional cases,  and  such  departure  is  not 
error.  People  y.  Compton,  123  Cal. 
403,  56  Pac.  44;  People  v.  Donnelly, 
143  Cal.  394,  77  Pac.  177.  The  same, 
can  be  said  of  subdivision  5  of  the 
section. 

As  to  section  1093,  Penal  Code,  see 
People  y.  Gordan,  103  Cal.  668,  37 
Pac.  534.     . 
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different  parts  of  one  branch  of  the  case,  as  the  decisions  above 
cited  show.  The  matter  rests  within  the  discretion  of  the  court, 
and  a  case  is  often  shortened  if  the  court  holds  the  party  down 
to  the  point  where  the  strain  of  the  case  comes,  and  does  not  permit 
him  to  wander  round  it.  And  there  are  certain  general  rules  as 
to  how  the  different  branches  of  a  case  shall  be  presented  which 
courts  usually  follow.  Thus  it  is  usual  to  require  the  plaintiff  to 
introduce  all  of  his  evidence  in  chief  before  he  rests.*  And  if  the 
plaintiff  keeps  back  any  of  his  evidence  properly  belonging  to  his 
opening  case,  the  court  may  and  usually  would  refuse  to  permit 
him  to  introduce  it  by  way  of  rebuttal,  unless  he  pleads  inad- 
vertence or  mistake,  and  appeals  to  the  discretion  of  the  court.' 
Thus  in  Young  v.  Brady,"*  which  was  an  action  for  debt  for  money 
had  and  received,  it  was  held  that  evidence  of  admissions  should 
have  been  introduced  as  part  of  plaintiff's  case  in  chief,  and  that  it 
was  not  error  to  reject  the  same  when  offered  in  rebuttal,  plaintiff 
not  having  pleaded  inadvertence,  and  applied  to  the  discretion  of 
the  court  to  be  excused.  So  where  the  •  plaintiff  does  not  confine 
his  opening  to  his  own  case,  but  chooses  to  anticipate  and  try  to 
disprove  a  defense,  and  the  defendant  simply  introduces  contra- 
dictory evidence,  the  court  may  refuse  to  permit  the  plaintiff  to 
introduce  further  evidence  on  the  question.*  So  the  court  may 
refuse  to  permit  the  plaintiff  to  repeat  in  rebuttal  the  evidence 
given  in  his  opening  case.^  So  in  general  the  defendant  should  not 
open  his  case  by  cross-examination  of  the  plaintiff's  witnesses,  but 
the  application  of  this  rule  rests  very  much  in  the  court's  dis- 
cretion ; '  and  it  has  been  held  that  where  a  part  of.  a  conversation 
is  given  in  the  examination  in  chief,  the  defendant  may,  upon 
cross-examination,  get  the  rest,  before  the  jury,  notwithstanding  the 
fact  that  it  may  refer  solely  to  matters  of  his  main  defense.^  This 
rule  was  upheld  in  People  v.  Lee  Chuck,***  where  the  court  said: 
'*It  is  no  objection  to  such  evidence  that  it  would  tend  to  prove 
some  fact  material  to  the  defense,  if  it  were  also  under  the  roles 


*  Valentine  v.  Mahoney,  37  Cal. 
389 ;  and  see  sections  2042,  2045,  Cali- 
fornia Code  of  Civil  Procedure. 

»  Kohler  v.  Wells,  Fargo  k  Co.,  26 
Cal.  606;  and  see  section  2050,  Cali- 
fornia Code  of  Civil  Procedure. 

«•  94  Cal.  128,  29  Pac.  489. 

•  Casey  v.  Leroy,  38  Cal,  697. 
Compare  Wade  v.  Thayer,  40  Cal.  578. 

V  Fhelps  V.  McGloan,  42  Cal.  298. 


s  Thornton  t.  Hook,  36  CaL  223; 
Aitken  y.  MendenhaU,  25  CaL  212; 
Thornburgh  y.  Hand,  7  Gal.  554; 
Roche  y.  Baldwin,  143  Cal.  186,  76 
Pftc.  956.  See,  also,  HarringtoB  v. 
Butte  etc.  Co.,  19  Mont,  411,  48  Pm. 
758,  and  note  8a,  below. 

sa  WatrouB  y.  Cunningham,  71  Oil- 
30,  11  Pac.  811. 

8b  74  Cal.  30«  15  Pac.  322. 
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legitimate  cioss-examination/'  In  such  a  case  the  defense  could 
not  properly  be  compelled  to  make  the  witness  his  own  in  order  to 
get  the  remainder  of  the  evidence  before  the  jury. 

So  it  is  said  that  a  party  should  finish  with  a  witness  while  he 
is  on  the  stand,  and  the  court  may  properly  refuse  to  allow  a 
witness  to  be  re-examined  as  to  matters  already  gone  over,*  and 
may  refuse  to  allow  a  witness  to  be  recalled  for  cross-examination.^* 

But  all  such  matters  rest  very  much  in  the  sound  discretion  of 
the  court.  This  discretion  is  very  broad,  and  its  exercise  will  be 
disturbed  only  for  abuse.^^*  Thus  the  court  may  permit  the  plain- 
tiff to  introduce  further  evidence  in  chief  after  the  defendants  have 
closed  their  case.^^  So  it  may  permit  the  defendant  to  introduce 
further  evidence,*'  such  as  that  of  an  expert,*'*  after  resting;  or 
to  testify  in  person  after  the  plaintiff  has  closed  in  rebuttal.*'^ 
So  pen^ission  may  be  given  to  recall  a  witness  after  he  has  been 
examined,*'  even  after  continuance  for  argument,***  and  such  per- 
mission is  seldom  refused ;  but  it  has  been  held  not  to  be  an  abuse 
of  discretion  for  the  trial  court  to  refuse  to  reopen  the  case  for  the 
introduction  of  additional  evidence  after  the  cause  had  been  con- 
tinued several  days  for  argument  solely.*"^ 

The  court  has  power  to  open  a  case  for  further  evidence-  after 
it  has  been  submitted  for  decision.**    This  action  is  usually  founded 


•  Brummagim  v.  Bradshaw,  39  Cal. 
24;  People  v.  Moan,  65  Gal.  532,  4 
Pae.  545;  Rea  ▼.  Wood,  105  Cal.  314, 
38  Pac.  899;  ■ection  2050,  Code  of 
Civil  Procedure;  and  may  limit  cross- 
examination.  Beed  y.  Clark,  47  Cal. 
194. 

10  People  V.  Keith,  50  Cal.  137. 
loa  See  eases  cited  in  note  3,  »upra; 

and  see  McGrath  y.  Wallace,  85  Cal. 
627;  Bea  y.  Wood,  105  Cal.  314,  38 
Pac.  899;  Estate  of  Walker,  148  Cal. 
162,  82  Pac.  770;  also  Bank  y.  P. 
C.  8.  8.  Co.,  95  Cal.  1,  29  Am.  St. 
Bep.  85,  30  Pac.  96;  8.  F.  Breweries 
y.  Schartz,  104  Cal.  420,  38  Pac.  92. 

11  Priest  y.  Union  Canal  Co.,  6  Cal. 
170,  4  Morr.  Min.  Bep.  515;  Fairchild 
y.  California  Stage  Co.,  13  Cal.  599; 
Foote  y.  Bichmond,  42  Cal.  439; 
Consins  y.  Partridge,  79  Cal.  224,  21 
Pac.  745. 

12  Barry  y.  Bennett,  45  Cal.  80. 

i2»  National  Bank  y.  Wolff,  79  Cal. 
69,  21  Pac.  551,  .748. 

i«b  Barklj  y.  Copeland,  74  Cal.  1, 
5  Am.   St.  Bep.  413,   15   Pac.   307; 


and  see  People  y.  Christensen,  85  Cal. 
568,  24  Pac.  888,  where  permission 
to  testify  In  person  after  the  close  of 
the  testimony  and  while  the  judge 
was  charging  the  jury  was  refused, 
and  the  refusal  sustained  on  appeal. 

i»  Tyler  y.  Healy,  51  Cal.  191. 

18*  Briswalter  y.  Palomares,  66  Cal. 
259.  5  Pftc.  226;  Cons.  Nat.  Bank 
y.  P.  C.  8.  8.  Co.,  95  Cal.  1,  29  Am. 
St.  Bep.  85,  30  Pac.  96;  and  see  San 
Francisco  Breweries  y.  Schurtz,  104 
Cal.  420,  38  Pac.  92;  Estate  of 
Walker,  148   Cal.  162,  82  Pac.  770. 

isb  See  Consolidated  National  Bank 
y.  Pacific  Coast  S.  S.  Co.,  95  Cal.  1, 
29  Am.  St.  Bep.  85,  30  Pac.  96. 

1*  Mowry  y.  Starbuck,  4  Cal.  274; 
Pinkham  y.  McFarland,  5  Cal.  137; 
Foote  y.  Richmond,  42  Cal.  439;  Keys 
▼.  Warner,  45  Cal.  60. 

Or  may  refuse  to  do  so.  See  Pres- 
ton y.  Sonora  Lodge,  39  Cal.  116; 
Miller  y.  Sharp,  49  Cal.  233. 

The  rule  has  been  applied  to  crim- 
inal cases,  and  in  People  y.  Bene,  130 
Cal.  159,  62  Pac.  404,  the  district  at- 


§109 


aSOUNDS  OF  THE  MOTION. 


536 


ilpon  a  showing  of  inadvertence,^^  and  is  sometimes  accompanied 
by  an  amendment  of  the  pleading  so  as  to  render  the  proposed  new 
evidence  material  and  relevant,****  but  not  necessarily  so.  In 
Clavey  v.  Lord,***  a  suit  in  equity,  the  submission  was  set  aside, 
along  with  a  special  verdict,  three  months  after  the  rendition  of  the 
latter,  and  new  evidence  allowed  to  be  introduced,  without  a 
showing  of  inadvertence.  And  in  one  case  the  supreme  court  held 
that  it  was  proper  under  the  circumstances  of  the  case  for  the 
court  below  to  continue  the  case  for  further  evidence,  after  having 
announced  its  decision,  it  not  having  been  entered  in  the  minutes." 
Whenever  a  matter  rests  in  the  discretion  of  the  court,  its  action 
will  be  disturbed  only  for  abuse  of  discretion.**  In  such  cases  there 
is  no  *' error  in  law";"  and  therefore  the  motion  for  new  trial 
should  be  made  under  the  first  subdivision,  as  for  an  abuse  of 
discretion.  The  matter  has  been  considered  in  this  connection 
because  it  is  connected  with  the  subject.** 


tomej  was  permitted  to  reopen  the 
C4ise  for  the  introduction  of  further 
testimony;  and  see  People  v.  Majoine, 
144  Cal.  303.  77  Pac.  952. 

!*•  See  McGrath  v.  WaUace.  85  Cal. 
622,  24  Pac.  793;  Young  v.  Brady, 
94  CaL  128,  29  Pac.  489:  Haines  v. 
Young,  132  Cal.  512,  64  Pac.  1079. 

"b  Andrus  v.  Smith.  133  Cal.  78,  65 
Pac.  320. 

i*«  87  Cal.  413,  25  Pac.  493. 

IS  Hastings  v.  Hastings,  31  Cal.  95. 

le  See  section  289,  post.  For  in- 
stances of  abuse  of  discretion  with 
respect  to  evidence,  see  Barry  v.  Ben- 
nett, 45  Cal.  ,80 ;  Wade  v.  Thayer,  40 
Cal.  578;  Barkly  v.  Copeland,  74  Cal. 
1,  5  Am.  St.  Eep.  413,  15  Pac.  307; 
National  Bank  v.  Wolflf,  79  Cal.  69, 
21  Pac.  551,  748. 

17  See  section  100,  ante, 

18  Without  attempting  to  classify 
them,  as  in  the  text,  the  following 
cases  are  cited  as  sustaining  the  prin- 
ciple that  the  order  in  which  the  par- 
ties are  allowed  to  introduce  their 
testimony,  whether  in  chief,  rebuttal, 
or  otherwise,  rests  within  the  discre- 
tion of  the  trial  court,  and  is  subject 
to  the  well-settled  rule  as  to  abuse: 

Calif omia:  In  re  Walker's  Estate, 
148  Cal  162,  82  Pac.  770;  San  Pedro 


etc.  Co.  V.  Sehroeter,  156  Cal.  158, 
103  Pac.  888;  California  etc.  Co.  v. 
Commercial  etc.  Co.  (CaL),  112  Fm. 
858;  Moody  v.  Peirano.  4  Cal.  App. 
411,  88  Pac.  380;  O'Brien  v.  Big 
Casino  etc.  Co.,  9  CaL  App.  283,  99 
Pac.  209. 

Colorado:  Browne  v.  Steck,  2  Colo. 
70;  Seller  y.  Clelland,  2  Colo.  532; 
Huston  y.  Plato,  3  Colo.  402;  Layton 
T.  Kirkendall,  20  Colo.  236,  38  Pae. 
55 ;  San  Miguel  etc.  Co.  v.  Bonoer,  33 
Colo.  207,  79  Pac.  1025;  French  t. 
Guyot,  30  Colo.  222,  70  Pac  683; 
Sheridan  v.  Patterson,  34  Colo.  267, 
82  Pac.  539;  Prudential  Ins.  Co.  t. 
Hummer,  36  Colo.  208,  84  Pac.  61; 
Lewis  V.  Helm,  40  Colo.  17,  90  Pac. 
97;  McCreery  t.  Morrison  (Colo.), 
105  Pac  876;  Allen  v.  Shires,  47 
Colo.  433,  107  Pac.  1070;  Beach  t. 
Schroeder  (Colo.),  107  Pac.  271;  Hcrr 
Y.  Hansen,  8  Colo.  App.  169,  45  Pac. 
236. 

Montana:  Starr  y.  Gregory,  6  Most 
485,  13  Pac.  195;  Bardwell  v.  Ander- 
son, 13  Mont.  87,  32  Pac.  285;  Tagoc 
y.  John  Caplice  Co.,  28  Mont.  51,  72 
Pac.  297;  Schilling  y.  Curran,  30 
Mont.  370,  76  Pac.  998;  Butte  etc. 
Co.  y.  Barker,  35  Mont.  327,  89  Pac 
302,  90  Pac.  177;  Stephens  ▼.  Elliott, 
36  Mont.  92,  92  Pac  45;  Noyea  f. 
Clifford,  37  Mont.  138,  94  Pac  842. 
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§  110.  KuHng  upon  an  Offer  to  Prove  Facts* — ^As  a  general 
rule,  testimony  must  be  elicited  by  questions  and  answers.  But 
where  a  party  has  a  witness  on  the  stand,  and  there  is  a  question 
as  to  the  admissibility  of  the  testimony,  it  is  often  a  convenient 
way  of  raising  the  question  to  offer  to  prove  the  facts,  and  take 
the  ruling  of  the  court  upon  the  offer.^  This  course  saves  time 
and  trouble,  and  with  the  permission  of  the  court  it  may  be 
adopted.'  In  such  case  the  offer  is  equivalent  to  the  actual  ques- 
tioning of  the  witness,  and  if  the  facts  stated  in  the  offer  are 
proper  to  be  shown,  and  an  objection  to  it  be  sustained,  it  is  ground 
for  a  new  trial.  For,  as  stated  in  Hackett  v.  Manlove,*  it  must  be 
assumed  that  the  party  could  have  proved  the  facts  had  he  been 
permitted  to  do  so. 

Where  an  offer  to  prove  facts  is  made,  and  some  of  the  facts  are 
admissible,  and  the  others  are  inadmissible,  the  rule  requiring  ob- 
jections to  evidence  to  be  specific*  requires  that  the  objection 
should  point  out  the  inadmissible  portion.  If  it  does  not  do  this, 
but  goes  to  the  whole  offer,  it  is  error  to  sustain  it.  This  was  held 
by  the  majority  of  the  court  in  bank  in  the  Board  of  Education  v. 


Nevada:  Gibson  y.  Hjul  (Nev.), 
108  Pac.   759. 

New  Mexico:  Richardson  y.  Pierce, 
U  N.  M.  334,  93  Pac.  715. 

Oklahoma:  Higgins  y.  Street,  19 
Okl.  42,  '92  Pac.  156. 

Oregon:  Jones  y.  Peterson,  44  Or. 
161,  74  Pac.  661;  Bank  y.  McCul- 
lough,  50  Or.  508,  126  Am.  St.  Bep. 
758,  93  Pac.  366,  17  L.  R.  A.,  N.  S., 
1105;  Bade  v.  Hibberd,  50  Or.  501, 
93  Pac.  364;  Crosby  y.  Portland  etc. 
Co.,  53  Or.  496,  100  Pac.  300,  101 
Pac.  204;  Stowell  y.  HaU  (Or.),  108 
Pac.  182. 

Utah:  Neilson  y.  Nebo  etc.  Co.,  25 
Utah,  37,  69  Pac.  289;  English  y. 
Openshaw,  28  Utah,  241,  78  Pac.  476; 
Stephens  y.  Union  etc.  Co.,  16  Utah, 
22,  67  Am.  St.  Rep.  595,  50  Pac.  626 ; 
In  re  Miller's  Estate,  36  Utah,  228, 
102  Pac.  996. 

Washington:  Thorne  y.  Joy,  15 
Wash.  83,  45  Pac.  642;  Carmack  y. 
Drum,  27  Wash.  382,  67  Pac.  808; 
Jones  y.  Western  etc.  Co.,  32  Wash. 
375,  73  Pac.  359;  Bergman  y.  London 
etc.  Co.,  34  Wash.  398.  75  Pac.  989; 
Kane  v.  Kane,  35  Wash.  517,  77  Pac. 
842;   Seattle  etc.  Co.  ▼•  Boeder,  30 


Wash.  244,  94  Am.  St.  Rep.  864,  70 
Pac.  498;  Knapp  y.  Order  of  Pendo, 
36  Wash.  601,  79  Pac.  209;  Richard- 
son y.  Agnew,  46  Wash.  117,  89  Pac. 
404;  ReiflP  y.  Coulter,  47  Wash.  678, 
92  Pac.  436;  Lueders  y.  Tenino,  49 
Wash.  521,  95  Pac.  1089;  Bellingham 
y.  Linck,  52  Wash.  208,  101  Pac.  843; 
Van  Horn  y.  New  Western  etc.  Co., 
54  Wash.  117,  103  Pac.  42 ;  Anderson 
y.  Globe  etc.  Co.,  57  Wash.  502,  107 
Pac.  376. 

In  the  following  abuse  of  discretion 
was  shown:  Gray  y.  Sharp,  17  Colo. 
App.  139,  67  Pac.  351;  Maloney  y. 
King,  30  Mont.  158,  76  Pac.  4. 

1  This  is  analogous  to  a  motion  for 
nonsuit  on  an  opening  statement;  as 
to  which  see  note  26  to  section  115, 
post, 

s  Ordinarily,  the  consent  of  the 
court  is  a  matter  of  course,  and  to  be 
assumed  in  the  lower  and  appellate 
courts.  But  the  court  may  require 
the  regular  course  to  be  followed. 
For  otherwise  the  process  of  offering 
to  proy«  facts  could  be  made  a  means 
of  instructing  a  witness  what  to  say. 

•  14  Cal.  85. 

4  See  section  105,  ante. 
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Keenan.'  In  that  case  the  judgment  was  reversed  for  the  rejection 
of  an  offer  to  prove  certain  facts,  a  portion  of  which  were  ad- 
missible, and  McEee,  J.,  delivering  the  opinion,  said : 

''But  it  is  urged  that  if  that  part  of  the  testimony  was  admissible, 
the  offer  as  an  entirety  is  bad,  because  it  was  an  offer  good  in  part, 
and  bad  in  part,  and  there  was  no  error  committed  in  sustaining 
the  objection  to  it  as  an  entirety.  We  have  been  referred  to 
several  decisions  of  courts  where  that  seems  to  be  the  rule.  Upon 
the  subject  there  is  unquestionably  a  conflict  of  opinion.  In 
New  York  and  Pennsylvania  it  has  been  held  that  if  an  offer  con- 
tains any  matter  not  admissible  as  evidence,  the  whole  may  be 
rejected.  (Hosley  v.  Black,  28  N.  Y.  444;  Gardner  v.  Barden,  34 
N.  Y.  438 ;  Beebe  v.  Bull,  12  Wend.  504,  27  Am.  Dec.  150 ;  Wharton 
V.  Douglass,  76  Pa.  273.)  But  in  Alabama  and  Maryland,  and  in 
the  supreme  court  of  the  United  States,  the  contrary  is  held  to 
be  the  more  correct  rule.  [The  court  here  discussed  the  authorities 
in  the  latter  courts  and  continued.]  We  think  these  cases  establish 
the  correct  rule  on  the  subject.  No  injustice  can  be  done  by  work- 
ing under  such  a  rule,  for  the  trial  court  has  it  within  its  power 
to  decide  upon  the  admissibility  of  any  part  of  the  testimony  in- 
cluded within  an  offer,  when  the  witnesses  are  called  upon  to 
testify;  or  if  any  admitted  part  of  it  should  be  objectionable,  it 
has  the  power  to  strike  it  out  upon  motion." 

A  similar  result  was  reached  in  the  case  of  Lick  v.  Diaz,*  upon 
what  seems  a  better  rule.  In  that  case  the  judgment  was  reversed, 
because  of  the  rejection  of  an  offer  to  prove  facts,  a  part  of  which 
were  admissible,  and  Crockett,  J.,  delivering  the  opinion,  said: 
"Nor  does  it  clearly  appear  that  the  offer  was  intended  to  be  to 
prove  all  the  facts  included  in  the  offer  as  a  whole,  and  not  each 
fact  seriatim.  Unless  it  distinctly  appeared  that  the  offer  was  to 
prove  all  the  facts  as  a  whole,  or  none  of  them,  we  should  oonstrae 
the  offer  liberally,  and  hold  it  to  be  an  offer  to  prove  each  fact 
seriatim;  and  we  so  construe  the  offer  in  this  case.** 

This  case  does  not  appear  to  have  been  cited  to  the  court  in  the 
Board  of  Education  v.  Eeenan.  The  two  cases  agree  in  this,  that 
where  it  does  not  appear  that  the  offer  was  to  prove  the  facts  as 
a  whole,  and  some  of  them  are  admissible,  its  rejection  as  a  whole 
is  error.  The  case  of  the  Board  of  Education  does  not  seem  to  take 
into  consideration  cases  where  it  affirmatively  appears  that  the 

•  55  Cal.  642.  •  37  Cal.  437. 
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offer  was  to  prove  a  series  of  facts  as  a  whole  and  not  separately, 
some  of  the  facts  being  inadmissible.  Such  cases  are  not  likely  to 
occur  frequently.  But,  where  they  do,  it  would  seem  unreasonable 
to  apply  the  rule  laid  down  in  that  case.  For  a  party  has  certainly 
the  ri^ht  to  say  what  evidence  he  will  offer  and  what  he  will  not ; 
and  where  it  affirmatively  appears  that  the  offer  was  to  prove  the 
series  of  facts  as  a  whole,  and  not  separately,  the  ruling  is  simply 
that  the  facts,  as  a  whole,  cannot  be  admitted ;  there  is  no  offer  to 
prove  a  portion  of  the  facts ;  and  to  reverse  because  a  portion  was 
admissible  is  to  reverse  because  of  a  ruling  which  was  not  made,  or 
in  other  words,  because  of  an  error  which  was  not  committed. 

In  Shatto  v.  Crocker,**  where  a  number  of  documents  attached 
together  were  offered  in  evidence  as  a  whole,  the  court  followed  the 
decision  in  Board  of  Education  v.  Keenan,  supra,  saying: 

''The  papers  were  attached  together,  and  were  objected  to  as  a 
whole.  They  included  a  certified  copy  of  the  entries  in  the  docket. 
Such  copy  is  made  prima  facie  evidence  of  the  facts  stated  by  the 
provisions  of  section  92,  Code  of  Civil  Procedure.  As  some  of  the 
evidence  offered  as  a  whole  was  admissible,  and  as  appellant  failed 
to  specify  any  particular  portion  to  which  he  addressed  his  objec- 
tion, there  was  no  error  in  the  ruling  of  the  court," 

In  Harris  v.  Zanone,*^  the  principle  was  again  followed  with 
approval,  Harrison,  J.,  delivering  the  opinion  of  the  court  in  bank : 

"The  evidence  of  the  plaintiff  respecting  the  threats  of  the  de- 
fendant to  ruin  her  reputation  was  admissible  for  the  purpose  of 
establishing  malice.  When  this  testimony  was  offered,  the  counsel 
for  the  defendant  admitted  the  relevancy  of  a  portion  of  it,  but 
declined  to  point  out  the  portion  to  which  he  objected  as  irrelevant, 
notwithstanding  the  offer  of  the  court  to  rule  thereon  and  reject 
such  as  was  inadmissible.  The  court,  therefore,  did  not  err  in 
admitting  the  evidence  offered." 

Against  the  above^cited  authorities,  the  supreme  court  in  a  depart- 
ment decision  in  Swafford  v.  Board  of  Education,**  Cooper,  C,  de- 
livering the  opinion,  said : 

•«  S7  Cal.  629,  25  Pae.  921.  offering  to   proTO   certain   facts   in 

*b  93  Cal.  59,  28  Pac.  845.  order  to  save  exceptions  instead  of 

•«  127  Cal.  484,  59  Pae.  900.    The  asking  the  questions  and  taking  a 

following  language  of  the  decision  is  ruling  upon  the  questions  so  asked. 

quoted  in  illustration  of  the  point  In  this  case   it   appears  that  after 

raised  in  the  text:  the  close  of  defendant's  evidence  the 

"The  record  illustrates  the  position  '  plaintiff  was  called  in  rebuttal.    Af- 

in  which  connsd  are  often  placed  hj  ter  some  discussion  as  to   whether 
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The  ofFer  included  many  different  propositions  grouped  to- 
gether, and,  if  the  proof  of  any  one  proposition  was  incompetent, 
irrelevant,  or  immaterial,  the  ruling  should  be  sustained '^ 

No  reference  is  made  to  the  above,  or  any  authorities  whatever, 
and  it  does  not  appear  upon  what  particular  ground  the  decision 
was  reached.  In  the  absence  of  such  a  reference,  or  some  argument 
in  support  of  the  court's  conclusion,  it  cannot  be  said  that  there 
was  a  purpose  to  overturn  the  well-established  doctrine  of  the  court, 
announced  in  more  than  one  bank  decision,  by  a  department  de- 
cision, however  well  supported  in  other  respects  it  may  be.  The 
matter  has  not  been  cleared  up,  and  in  the  face  of  the  conflicting 
authorities  here  cited,  it  must  still  be  regarded  as  an  open  one. 

With  the  above  qualification,  the  rule  is  well  settled  that  an  offer 
of  proof  must  be  of  proof  or  evidence  of  an  admissible  character. 
Thus  in  Bostwick  v.  Mahoney,**  where  there  was  an  offer  to  prove, 
by  the  parol  evidence  of  a  certain  witness,  facts  which  could  be 
proved  only  by  record  or  documentary  evidence,  such  offer  was 
held  to  have  been  properly  refused. 


the  offered  evidence  was  in  rebuttal, 
the  court,  in  the  exercise  of  its  dis- 
cretion, aUowed  the  plaintiff's  at- 
torney to  offer  it  as  part  of  his 
evidence  in  chief.  The  offer  covers 
some  five  folios  of  the  transcript, 
and  it  is  not  necessary  to  give  it 
here  in  full.  Among  other  things, 
counsel  for  plaintiff  'offered  to 
prove'  that  on  the  thirtieth  day  of 
June,  1890,  I.  S.  Crawford  was  prin- 
cipal of  the  Petaluma  High  School 
and  continued  as  such  until  the 
twenty-ninth  day  of  June,  1891. 
That  by  resolution  passed  on  the 
thirtieth  day  of  June,  1890,  the 
salary  of  the  principal  of  said  school 
was  fixed  at  one  hundred  and  sixty- 
five  dollars  per  month.  That  Pro- 
fessor Crawford  continued  to  teach 
until  June  29,  1891,  when  his  resig-  ' 
nation  was  received  and,  on  motion, 
accepted.  That  the  board  then  pro- 
ceeded to  ballot  for  his  successor. 
That  the  names  of  several  candi- 
dates were  proposed,  and,  upon  bal- 
lot taken,  plaintiff  was  elected  as 
successor  of  said  Crawford.  That 
plaintiff  thereupon  entered  upon  his 
duties  as  teacher  and  continued  to 
teach   up  to   the   sixteenth  day  of 


February,  1895,  receiving  one  hun- 
dred and  sixty -five  dollars  per  montlk 
during  all  that  time«  That  the  sal- 
ary of  plaintiff  was  paid  by  war- 
rants drawn  by  the  board  of 
education  upon  the  treasurer  of  the 
city  of  Petaluma. 

"Counsel  for  plaintiff  offered  to 
prove  all  the  above  facts  Hiy  th« 
minutes  of  the  board  of  edneation 
and  other  testimony.'  The  offer 
was  objected  to  as  bein^  incompe- 
tent, irrelevant,  and  immaterial. 
The  objection  was  sustained,  and 
plaintiff's  counsel  excepted.  We  tinak 
the  ruling  correct. 

[Here  foUows  quotation  in  text] 

"It  certainly  does  not  appear  to  as 
that  the  evidence  as  to  one  Crawford 
being  principal  of  the  high  school  ia 
June^  1890,  that  he  continued  to  tesck 
until  June,  1891,  and  then  resigned, 
that  the  resignation  was  accepted, 
that  several  candidates  were  proposed 
to  fill  the  vacancy,  that  the  salaiy  of 
the  plaintiff  was  paid  by  warnnts 
drawn  on  the  treasury,  would  have 
been  material  or  relevant  to  any  itfos 
before  the  court." 

64  73  CaL  238,  14  Pae.  832. 
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So  if  it  does  not  appear  on  the  face  of  the  offer  whether  the 
proposed  evidence  is  admissible,  it  is  the  duty  of  connsel  to  explain 
clearly  what  is  expected  to  be  proved,  with  whatever  showing  may 
be  required  to  establish  the  admissibility  of  the  offered  evidence; 
and  in  the  absence  of  such  a  statement  a  rejection  will  not  be 
deemed  prejudicial  on  appeal.** 

An  offer  should  be  specific  in  its  terms.  If  it  be  so  vague  that 
it  cannot  be  ascertained  from  it  what  was  intended  to  be  shown,  its 
rejection  is  not  error/  Thus,  in  Biddick  v.  Kobler,'  upon  this 
point  the  supreme  court  said : 

**A  mere  general  *  offer*  to  prove  a  variety  of  things,  without 
producing  the  witnesses  or  evidence  whereby  they  are  to  be  proved, 
or  segregating  the  different  items,  is  an  improper  method  of  pre- 
senting offered  evidence,  and  should  not  be  allowed  except  by 
consent  of  the  parties." 

So  in  Havens  v.  Donohue,*  the  court  held  that  it  was  not  error  to 
refuse  an  offer  of  evidence  which  was  too  vague,  general  and  in- 
definite to  give  the  court  light  upon  the  issue  to  which  it  is  proposed 
to  address  it. 

Similar  in  character  is  the  rule  requiring  that  an  offer  of  proof 
must  be  directed  to  some  specific  material  fact,  and  unless  the  offer 
is  so  directed,  it  will  be  denied  on  account  of  vagueness.*®  And  if 
evidence  is  offered  which  is  competent  for  a  special  though  not  a 
general  purpose,  its  purpose  should  be  specifically  pointed  out.** 


§  111.  Miscellaneous  Matters  of  Practice  in  Relation  to 
dence. — The  admission  of  a  fact  by  counsel  is  to  be  treated  as 
evidence.*  Evidence  given  by  plaintiff's  witness  on  cross-examina- 
tion is  part  of  the  plaintiff's  evidence.'  A  judgment  will  not  be 
reversed  for  the  allowance  or  disallowance  of  leading  questions,  as 


te  See  Havens  v.  Donobue,  111  Cal. 
297,  43  Pac.  962;  and  see  Schroeder 
▼.  Schmidt,  74  Cal.  459^  16  Pac.  243 ; 
People  v.  Totman,  135  Cal.  133,  67 
Pae.  51,  where  the  court  held  that 
the  failure  of  counsel  to  specify  that 
the  eridence  was  offered  for  the  pur- 
pose of  contradicting  an  adversary 
witness  rendered  the  offered  evidence 
insufficient,  and  it  was  not  error  to 
reject  it. 

T  Smith  V.  East  Branch  Co.,  54  CaL 
164. 

•  110  Cal.  191,  42  Pac.  578. 


t  111  Cal.  297,  43  Pac.  "962.  And 
see  People  v.  Totman,  135  Cal.  133, 
67  Pac.  51. 

10  Schroeder  v.  Schmidt,  74  Cal. 
459,  16  Pac.  243. 

11  See  Byrne  v.  Byrne,  113  Cal.  294, 
45  Pac.  536;  and  see  Slevens  v.  San 
Francisco  etc.  B.  Co.,  100  Cal.  554,  35 
Pac.  165. 

1  Lorenzana  v.  Camarillo,  41  Cal. 
467;  and  look  at  People  v.  Garcia,  25 
Cal.  531. 

s  Masten  ▼•  Griffing,  33  Cal.  111. 
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this  is  within  the  discretion  of  the  trial  court.*    Counsel  have  a 
right  to  inspect  all  papers  admitted  in  evidence,  and  if  they  are 
withheld  by  the  party  who  introduced  them,  a  motion  to. strike  them 
out  should  be  granted ;  *  and  it  seems  that  the  right  extends  to 
papers  identified  by  a  witness,  but  not  introduced  in  evidence.' 
Papers  on  file  in  one  case  cannot  be  regarded  as  on  file  and  evidence 
in  another  case,  although  both  cases  relate  to  the  same  subject 
matter,  and  the  papers  themselves  are  referred  to  and  commented 
upon  in  both  cases.'^    Excluded  evidence  will  not  be  considered  by 
the  appellate  court  in  reviewing  the  sufficiency  of  the  evidence  to 
support  the  findings."^    Where,  in  ejectment,  there  are  several  de- 
fendants occupying  different  portions  of  the  tract  sued  for,  the 
consequences  of  an  erroneous  ruling,  made  at  the  request  of  one  of 
them,  will  attach  to  all  alike,  unless  its  operation  was  restricted 
either  expressly  or  by  necessary  implication.*    If  counsel  states  to 
the  court  that  he  desires  to  have  a  paper  go  in  evidence  in  order 
that  the  court  may  inspect  it,  and  the  opposing  counsel  states  that 
he,  too,  desires  to  have  the  paper  go  in  evidence,  and  nothing  more 
is  said  or  done,  the  paper  is  in  evidence  for  every  legitimate  pur- 
pose.^   If  a  pleading  state  no  cause  of  action,  the  opposite  partv 
may  object  to  the  introduction  of  any  evidence  under  it,  and  so 
bring  up  the  question  of  the  sufficiency  of  the  pleading.'    An 
objection  that  a  deed  does  not  include  the  premises  in  controvert 
should  be  overruled  unless  the  deed  shows  on  its  face  that  it  does 
not  include  the  premises.* 


s  Moran  y.  Abbej,  03  Cal.  57;  Peo- 
ple V.  Ah  Fook,  64  Cal.  380.  1  Pac. 
347;  People  t.  Foog  Ah  Sing,  70 
Cal.  8,  11  Pac,  323;  People  v.  Clary, 
72  Cal.  59,  13  Pac.  77;  People  v. 
Goldenson,  76  Cal.  328,  19  Pac.  161; 
Smithen  y.  Fitch,  82  Cal.  153,  22  Pac. 
935 ;  White  v.  White,  82  Cal.  427,  23 
Pac.  276,  7  L.  B.  A.  799;  Kyle  y. 
Craig,  125  Cal.  107,57  Pac.  791;  Casey 
y.  Leggett,  125  Cal.  664,  58  Pac.  264; 
People  y.  Brown,  130  Cal.  691,  62 
Pac.  1072 ;  People  v.  Harlan,  133  Cal. 
16,  65  Pac.  9;  People  v.  Nunley,  142 
Cal.  441,  76  Pac.  45;  People  y.  Weber, 
149  Cal.  325,  86  Pac.  671. 

*  Pope  V.  Dalton,  40  Cal.  638. 

•  People  V,  Stevens,  52  Cal.  457. 

B*  Estate  of  Moore,  83  Cal.  583, 
23   Pac.  794. 

Bb  Shepherd  y.  Turner,  129  Cal.  630, 
62  Pac.  106. 


Objections  to  the  admission  of  eri- 
dence  go  to  its  releyaney,  admiasihil- 
ity,  etc.,  and  not  to  its  weight  or 
sufficiency,  and  the  rules  outlined  is 
this  chapter  are  applicable  to  trials 
to  the  court  and  jury  alike.  Meti  ▼. 
Willitts,  14  Wyo.  611,  85  Pac  380. 

Although  eyidence  may  not  be  eoo- 
petent,  it  will  be  considered  if  ad- 
mitted without  objection.  Weidea* 
hof  t  y.  PrimA,  16  Wyo.  340,  94  Pac 
453. 

«  Judson  y.  Malloy,  40  Cal.  299. 

T  Pearson  y.  Pearson,  46  CaL  609. 
See,  also.  Landers  y.  Bolton,  26  Cal 
393 ;  Wright  y.  Boeeberry,  81  CaL  87, 
22  Pac.  336;  O'Callaghan  t.  Bode, 
84  Cal.  489,  24  Pac.  269. 

B  Wangenheim  y.  Qraham,  39  CaL 
169 

•  Cutter  y.  Caruthers,  48  Cal.  178; 
Walbridge  y.  Ellsworth,  44  Cai.  353. 
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CHAPTEE  XVIL 

GROUNDS  OF  THE  MOTION— ERROR  IN  LAW  OCCURRING 

AT  THE  TRIAL— NONSUIT. 

S  112.     An  erroneous  ruling  npon  a  motion  for  a  nonsuit  is  an  error  in  law. 

§  113.     Voluntary  nonsuit — ^Dismissal  by  the  parties. 

9  114.     Compulsory  nonsuit. 

I  115.     Grounds  upon  which  a  motion  for  nonsuit  may  be  made — Variance. 

S  116.    The  party    moving  for    nonsuit  must    specify  the  grounds  of  his 

motion. 
S  117.     Effect  to  be  given  plaintiff's  evidence  on  motion  for  nonsuit. 
§  118.     Defeots  in  plaintiff's  case  may  be  cured  after  motion  for  nonsuit. 
9  119.     Exceptions  to  rulings  on  motion  for  nonsuit. 
9  119a.  Effect  of  an  order  granting  a  nonsuit^  under  subdivision  5,  section 

581,  California  Code  of  Civil  Procedure^ 
9  119b.  Nonsuit  in  criminal  actions. 
9  119c.  Miscellaneous. 

§  112.  An  ErroneouB  Ruling  on  a  Motion  for  a  Nonsnit  is  an 
Eiror  in  Law. — ^As  has  been  shown,  it  was  the  rule  before  the 
code  that  the  question  of  the  sufficiency  of  the  evidence  to  support 
the  verdict  or  findings  of  fact  could  be  examined  only  on  motion 
for  new  trial.  In  the  case  of  Cravens  v.  Dewey,^  it  was  argued  that 
this  rule  applied  to  decisions  on  motions  for  nonsuit,  upon  the 
ground  that  such  decisions  are  upon  matters  of  fact.  But  the  court 
held  that  such  decisions  were  upon  matters  of  law  merely,  and  that 
therefore  the  rule  referred  to  did  not  apply;  and  Baldwin,  J., 
delivering  the  opinion,  said:  "A  preliminary  objection  is  taken 
that  no  motion  for  new  trial  was  made.  Nor  is  any  necessary,  the 
granting  of  a  nonsuit  on  the  facts  being  a  pure  question  of  law, 
which  is  properly  raised  on  the  record  for  review  by  exceptions 
taken."  The  doctrine  of  this  case  was  followed  in  subsequent  ones.^ 
And  npon  the  same  principle  it  was  held  in  Donahue  v.  Gallavan,' 
that  an  error  in  granting  a  nonsuit  was  to  be  specified  as  an  error 


1  13   Gal.  40. 

2  Darst  T.  Rush,  14  Cal.  81;  Sulli- 
van V.  Gary,  17  Cal.  80.  There  was 
no  appeal  from  nonsuit  at  common 
law,  the  judgment  being  with  plain- 
tiff's consent.  See  Coming  etc.  Co. 
7.  PeU,  4  Colo.  184.  The  supreme 
court  of  the  same  state  held  in  Dan- 
iels y.  Denver,  2  Colo.  595,  that  writ 


of  error  would  lie  from  a  judgment 
that  defendant  go  without  day;  but 
in  Ti  merman  v.  South  Denver  etc. 
Co.,  20  Colo.  147,  36  Pac.  901,  constru- 
ing the  scope  of  the  act  of  1891  (page 
118),  as  to  courts  of  review,  held  that 
the  writ  would  lie  for  a  nousuit,  no 
matter  what  the  amount  involved. 
•  43  Cal  573. 
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in  law.  The  specification  in  that  case  was  as  follows:  "The  coart 
erred  in  granting  defendant's  motion  for  a  nonsuit  and  in  granting 
the  nonsuit."  This  was  held  to  be  sufficient,  the  court  saying: 
"The  question  presented  on  motion  for  nonsuit  is  a  question  of  law, 
loid  in  a  statement  on  motion  for  new  trial  should  be  specified  as 
an  error  of  law." 

This  principle  is  well  settled,  and  the  doctrine  of  the  above  eases 
followed  and  approved  in  a  long  line  of  decisions.  Thus  in 
Schroeder  v.  Schmidt  •*  the  court  said : 

"An  error  in  granting  a  nonsuit  is  an  error  in  law,  and  should 
be  excepted  to  and  specified  as  such.  (Donahue  v.  Gallivan,  43  CaL 
573;  Cravens  v.  Dewey,  13  Cal.  40.)  It  cannot  be  reviewed  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  decision.  This 
is  a  ground  for  the  review  of  questions  of  fact,  not  of  law." 

So  in  Hammond  v.  Wallace,'**  the  court  said : 

"  ....  Respondents  contend  that  the  question  whether  or  not 
the  granting  of  the  motion  for  nonsuit  wies  sustained  by  the  evi- 
dence cannot  be  considered,  because  there  i&  no  specification  of  the 
particular  in  which  the  evidence  y^as  insufficient ;  but  it  seems  to 
have  been  settled  that  an  error,  if  any,  in  granting  a  nonsuit  is  an 
error  of  law,  and  if  excepted  to  and  specified  *as  such,  as  was  done 
in  the  case  at  bar,  may  be  reviewed  without  any  specification  of 
the  evidence.  (Schroeder  v.  Schmidt,  74  Cal.  459,  16  Pac.  243; 
Donahue  v.  Gallavan,  43  Cal.  573 ;  Cravens  v.  Dewey,  13  Cal.  40.) " 

So  in  Malone  v.  Beardsley,*®  the  court  said : 

**...,  The  law  must  now  be  regarded  as  settled  in  this  state, 
that  an  error  in  granting  a  nonsuit  is  an  error  in  law,  and  must  be 
excepted  to,  or  will  not  be  reviewed  on  appeal,  and  that  it  cannot 
be  reviewed  on  the  ground  that  the  evidence  is  insufficient  to  sus- 
tain the  decision.  (Schroeder  v,  Schmidt,  74  Cal.  459,  16  Pac.  243 
Flashner  v.  Waldron,  86  Cal.  211,  24  Pac.  1063;  Warner  v.  Darrow, 
91  Cal.  309,  27  Pac.  737.) " 

So  in  other  cases.** 

It  is  to  be  noted  that  the  court  held  in  Malone  y.  Beardsley  that 
the  ruling  must  be  excepted  to.  This  has  been  the  uniform  rule, 
not  only  for  purposes  of  review  on  appeal  from  the  judgment,  but 

«•  74  Cal.  459,  16  Plus.  243.  412,  28  Pac.  444;  Craig  t.  Hesperia 

»b  85  Cal.  522,  20  Am.  St.  Rep.  239,  L.  ft  W.  Co.,  107  Cal.  675,  40  Pae. 

%4  Pac.  837.  1057;   Hanna  v.  Be  Garmo,  140  Cal 

se  92  Cal.  150,  28  Pac.  218.  172,  73  Pac.  830;  Estate  of  Kasson, 

M  Warner  v.  Darrow,  91  Cal.  309,  141  Cal.  33,  74  Pac.  436 ;  Non-Refilla- 

£7  Pac.  737;  Fogel  t.  Schmalz,  92  CaL  ble  Bottle  Co.  v.  Bobertson,  8  GiL 
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also  by  proceedings  for  new  trial.'*  The  requirement  resulted  from 
the  plain  provision  of  the  subdivision  of  section  657,  Code  of  Civil 
Procedure,  under  consideration,  and  if  there  is  any  departure  there- 
from, it  is  by  reason  of  the  effect  of  the  amendment  of  1909," 
whereby  rulings,  upon  motions  for  nonsuit  are  added  to  the  list  of 
mlings  and  orders  deemed  excepted  to.  The  question  may  still  be 
said  to  be  an  open  one,  in  the  sense  that  there  has  been  no  de- 
termination by  the  higher  courts  as  to  the  effect  of  the  amendment, 
but  it  is  believed  that  no  question  can  be  made,  and  that,  as  in  the 
case  of  rulings  upon  the  admission  of  evidence,'*  no  exception  need 
be  reserved  in  order  to  secure  a  review  by  new  trial  any  more  than 
by  appeal  from  the  judgment. 


App.  103,  96  Pae.  324;  Archibald  Es- 
tate ▼.  Matteson,  5  Cal.  App.  441,  90 
Pae.  723. 

See,  also,  Witkowski  y.  Hern,  82 
Cal.  604,  23  Pac.  132;  Flashner  v. 
Waldron,  86  Cal.  211,  24  Pac.  1063; 
Miller  ▼.  Wade,  87  Cal.  410,  25  Pac. 
487:  Gerlach  v.  Turner,  89  Cal.  446, 
26  Pac.  870;  Toulouse  v.  Pare,  103 
Cal.  251,  37  Pac.  146;  Converse  v. 
Scott,  137  Cal.  239,  70  Pac.  13 ;  Green 
V.  Buvergey,  146  Cal.  379,  80  Pac. 
234;  Martin  v.  Southern  Pacific  Co., 
150  Cal.  124,  88  Pac.  701;  Johnson 
V.  Southern  Pacific  Co.,  11  Cal.  App. 
278,  104  Pac.  713. 

»•  Schroeder  v.  Schmidt,  74  Cal. 
459,  16  Pac.  243 ;  Witkowski  v.  Hern, 
82  Cal.  604,  23  Pac.  132 ;  Flashner  v. 
Waldron,  86  Cal.  211,  24  Pac.  1063; 
Warner  v.  Darrow,  91  Cal.  309,  27 
Pac.  737;  Craig  v.  Hesperia  L.  &  W. 
Co.,  107  Cal.  675,  40  Pac.  1057; 
Hanna  v.  De  Garmo,  140  Cal.  172,  73 
Pac.  830;  Estate  of  ikasson,  141  Cal. 
33,  74  Pac.  436;  Martin  v.  Southern 
Pacific  Co.,  150  Cal.  124,  88  Pac. 
701. 

A  nonsuit  being,  in  effect,  a  de- 
murrer to  the  evidence  (see  note  1, 
section  117,  post),  and  properly 
granted  only  w^hen  there  are  no  is- 
sues of  fact  (see  note  8,  section  117, 
post),  it  is  obvious  that,  the  deter- 
mination of  the  question  presented 
on  a  motion  for  nonsuit  is  essentially 
one  of  law,  and  an  error  therein,  an 
error  of  law.  The  courts  of  other 
states  unite  in  this  view,  but  seldom 
give  expression  to  the  point  in  the 
27ew  Trial— 85 


exact  language  nsed  in  California 
cases.  See  Creagh  v.  Equitable  etc. 
Society,  19  Wash.  108,  52  Pac.  526; 
Dunkle  y.  Spokane  etc.  Co.,  20  Wash. 
254,  55  Pac.  51;  Cain  ▼.  Gold  Moun- 
tain etc.  Co.,  27  Mont.  529,  71  Pac. 
1004;  Swinehart  v.  Pocatella  etc.  Co., 
8  Idaho,  710,  70  Pac.  1054;  Brophy 
V.  Idaho  etc.  Co.,  31  Mont.  279,  78 
Pac.  493;  McCabe  v.  Montana  etc. 
Co.,  30  Mont.  323,  76  Pac.  701 ;  Farm- 
ers' etc.  Bank  v.  Spencer,  12  Okl.  597, 
73  Pac.  297;  Morris  v.  Warwick,  42 
Wash.  480,  85  Pac.  42,  7  Ann.  Cas. 
687;  Later  v.  Haywood,  12  Idaho,  78, 
85  Pac.  494;  Buffington  y.  Sussex  etc. 
Co.,  48  Colo.  1,  108  Pac.  970;  Bobin- 
son  V.  Salt  Lake  City  (Utah),  109 
Pac.  817;  Kleinschmidt  v.  McAn- 
drews,  4  Mont.  8,  2  Pac.  286;  S.  C,  4 
Mont.  223,  5  Pac.  281.  The  court 
must  accept  the  plaintiff's  evidence 
as  true.  The  jury  alone  may  question 
its  truth  or  falsity.  See  Meyers  v. 
Highland  etc.  Co.,  28  Utah,  96,  77 
Pac.  347. 

See,  also,  Gerlach  v.  Turner,  89 
Cal.  446,  26  Pac.  870;  Toulouse  v. 
Pare,  103  Cal.  251,  37  Pac.  146 ;  Con- 
verse V.  Scott,  137  Cal.  239,  70  Pac. 
13;  Green  v.  Duvergey,  146  Cal.  379, 
80  Pac.  234. 

And  see  cases  cited  in  notes  3h  and 
3k,  below. 

«f  Stats.  1909,  c.  355.  In  effect 
May  20,  1909. 

As  a  matter  of  course,  this  remark 
applies  only  to  the  California  pro- 
cedure.    See  section  1)'J,  post 

H  See  section  107,  ante^ 
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But  though  exceptions  need  no  longer  be  expressly  reserved,  and 
though  specifications  of  the  particulars  in  which  the  evidence  is 
insufficient  were  never  required,'^  it  is  still  essential,  as  always, 
that  the  ruling  should  be  specified  as  an  error  of  law,  and  so  set 
out  in  the  statement  on  motion  for  new  trial,  or  the  bill  of  ex- 
ceptions, as  the  case  may  be,  and  failure  in  this  respect  will  be  in 
efifect  a  waiver  of  the  alleged  error,  which  cannot  be  reviewed.** 
The  bill  or  statement  must  show  affirmatively  that  the  ruling 
assigned  as  error  actually  took  place,  and  such  ruling  must  appear 
therein  as  a  specification  of  error  ;*^  and  such  specification  of  error 
must  appear  in  the  substantive  or  stating  part  of  the  bill  or  state- 
ment, and  it  is  not  sufficient  that  it  be  referred  to  in  the  assignment 
of  errors  relied  on,  which  are  sometimes  annexed  to  such  papers.*" 

Error  in  admitting  evidence  cannot  be  reviewed  on  motion  for 
nonsuit.'"^  Once  admitted,  evidence  must  be  considered  in  determin- 
ing whether  the  cause  of  action  alleged  in  the  complaint  is  sus- 
tained, if  relevant,  although  it  might  have  been  rejected  if  properly 
objected  to.**^ 

The  ruling  on  motion  for  nonsuit  may  be  reviewed  either  on 
motion  for  a  new  trial  or  on  appeal  from  the  judgment.* 

§  113.  Voluntary  Nonsuit— Dismissal  by  the  Parties.— A  non- 
suit is.  in  effect  a  dismissal  of  the  action.^  But,  as  ordinarily  used, 
the  term  "nonsuit"  is  not  coextensive  with  the  term  ** dismissal," 
but  designates  a  dismissal  by  the  court  after  hearing  plaintiff's 
evidence  or  opening  statement.*    In  this  respect  the  phraseology 


«h  Warner  ▼.  Darrow,  91  Cal.  309, 
27  Pac.  737. 

sk  See  Donahne  y.  GallaYan,  43  GaL 
573 ;  Miller  v.  Wade,  87  Cal.  410,  25 
Pac.  487;  Gerlach  v.  Turner,  89  Cal. 
446,  26  Pac.  870;  Warner  v.  Darrow, 
91  Cal.  309,  27  Pac.  737;  Pogel  v, 
Schmalz,  92  Cal.  412,  28  Pac.  444; 
Toulouse  V.  Pare,  103  Cal.  251,  37 
Pac.  146;  Craig  v.  Hesperia  L.  &  W. 
Co.,  107  Cal.  675,  40  Pac.  1075;  Con- 
verse V.  Scott,  137  Cal.  239,  70  Pac. 
13 ;  Hanna  v.  De  Garmo,  140  Cal.  172, 
73  Pac.  830. 

81  Craig  V.  Hesperia  L.  &  W.  Co., 
107  Cal.  675,  40  Pac.  1075;  and  see 
Toulouse  V.  Pare,  103  Cal.  251,  37 
Pac.  146;  Converse  v.  Scott,  137  Cal. 
239,  70  Pac.  13 ;  Hanna  v.  De  Garmo, 
140  Cal.  172,  73  Pac  830. 


sm  Craig  T.  Hesperia  etc.  Co.,  107 
Cal.  675,  40  Pac.  1057;  and  see  sec- 
tion 149,  post, 

to  O'Conner  v.  Hooper,  102  CaL 
528,  36  Pac.  939. 

sp  See  latter  part  of  section  105, 
ante. 

4  Levy  V.  Getleson,  27  Cal.  685;  and 
cases  above  cited ;  compare  cases  cited 
in  note  10  to  section  100,  ante, 

1  See  section  119,  past,  as  to  tbe 
effect  of  order  of  nonsuit. 

2  The  California  statute  seems  to 
use  the  terms  "nonsuit"  and  "dismis- 
sal" as  equivalents.  Thus,  it  sajs:  "An 
action  may  be  dismissed  or  a  judgment 
of  nonsuit  entered  in  the  foUoving 
cases,"  etc.  Section  581,  Code  of 
Civil  Procedure.  But  the  ordinary 
usage   bj   courts  and  lawyers  if  » 
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has  suffered  a  reversal  of  application.  Formerly  a  nonsuit  was,  in 
effect,  a  voluntary  dismissal  of  the  action  by  the  plaintiff,  or  was  a 
dismissal  with  consent.  On  the  other  hand,  a  dismissal  implied 
compulsion,  and  was  an  adversary  exercise  of  the  power  of  the 
court. 

The  cases  in  which  an  action  may  be  dismissed  or  a  judgment  of 
nonsuit  entered  are  specified  in  section  581,  California  Code  of 
Civil  Procedure.*  Under  the  provisions  of  that  section  the  subject 
is  appropriately  considered  under  two  general  heads,  viz. : 


stated  in  the  text.  For  a  discussion 
of  the  point  see  the  Oakland  Water 
Front  Case,  11&  Gal.  160,  50  Pac. 
277. 

In  Alpers  t.  Hunt,  86  Gal.  84,  21 
Am.  St.  Bep.  17,  24  Pae.  846,  9  L. 
B.  A.  483,  the  court  seems  to  hold 
that  there  may  be  such  a  thing  as 
a  compulsory  nonsuit  where  the  com- 
plaint is  defective  by  reason  of  stat- 
ing a  cause  of  action  obnoxious  to 
public  policy.  In  other  words,  that 
there  may  be  other  kinds  of  nonsuit 
besides  those  set  out  in  section  581. 
This  is  believed  to  be  a  loose  form 
ef  expression  rather  than  a  new 
ground  for  nonsuit.  The  thing  that 
really  happens  in  such  a  case  is  the 
rejection  of  all  evidence  offered  in 
support  of  such  a  cause  of  action; 
hence,  there  being  no  evidence  in 
support  of  the  cause  of  action  set 
out  in  the  complaiiUy  a  nonsuit  i« 
proper  under  subdivision  5. 

•  Section  581,  Code  of  Civil  Pro- 
cedure, corresponds  to  section  148  of 
the  Practice  Act  (Laws  1851,  p.  73). 
It  was  incorporated  in  the  code  at 
the  adoption  of  the  latter  (March 
11,  1872);  was  amended  in  1877 
(Stats.  1877-78,  p.  100);  in  1885 
(Stats.  1885,  p.  76) ;  in  1889  (Stats. 
1889,  p.  398);  in  1897  (Stats.  1897, 
p.  98);  and  in  1907  (Stats.  1907,  p. 
711).  In  its  present  form  it  is  as 
follows: 

"Sec.  581.  An  action  may  be  dis- 
missed, or  a  judgment  of  nonsuit  en- 
tered, in  the  following  cases: 

''1.  By  the  plaintiff  himself,  by 
written  request  to  the  clerk,  filed 
with  the  papers  in  the  case,  at  any 
time  before  the  trial,  upon  payment 
of  his  costs;  provided,  a  counter- 
claim has  not  been  set  up,  or  af- 


firmative relief  sought  by  the  cross- 
complaint  or  answer  of  the  defend- 
ant. If  a  provisional  remedy  has 
been  allowed,  the  undertaking  must 
thereupon  be  delivered  by  the  clerk 
to  the  defendant  who  may  have  his 
action  thereon; 

**2.  By  either  party,  upon  the  writ- 
ten consent  of  the  other; 

"3.  By  the  court,  when  either  party 
fails  to  appear  on  the  trial,  and  the 
other  party  appears  and  asks  for  the 
dismissal; 

"4.  By  the  court,  when,  upon  the 
trial  and  before  the  final  submission 
of  the  case,  the  plaintiff  abandons  it; 

"5.  By  the  court,  upon  motion  of 
the  defendant,  when  upon  the  trial 
the  plaintiff  fails  to  prove  a  suffi- 
cient case  for  the  jury. 

"The  dismissals  mentioned  in  sub- 
divisions one  and  two  hereof  are 
made  by  entry  in  the  clerk's  register. 
The  dismissals  mentioned  in  siibdivi- 
sions  three,  four,  and  five  of  this  sec- 
tion must  be  made  by  orders  of  the 
court  entered  upon  the  minutes  there- 
of, and  are  effective  for  all  purposes 
when  so  entered,  but  the  clerk  of  the 
court  must  note  such  orders  in  his 
register  of  actions  in  the  case." 

Until  the  amendment  of  1907 
(Stats.  1907,  p.  711)  the  section  con- 
tained two  additional  subdivisions — 
the  sixth  anu  seventh.  They  were  re- 
pealed by  the  legislature  of  that  year, 
the  sixth  permanently.  The  seventh 
with  some  slight  changes  became  sec- 
tion 581a,  Code  of  Civil  Procedure. 
Subdivision  6  provided  for  the  dis- 
missal of  actions  after  verdict  or  final 
submission  where  the  party  neglected 
to  ask  for  the  entry  of  judgment  for 
six  months.  Changes  in  section  664 
of  the  same  code  at  the  same  time 


§113 


GROUNDS  OP  THB  MOTION. 


5i8 


1.  Voluntary  nonsuit ;  or  dismissal  by  the  parties ;  and 

2.  Involuntary  nonsuit ;  or  compulsory  dismissal  by  the  court 
As  to  the  first,  it  is  provided  that  an  action  may  be  dismissed, — 
**1.  By  the  plaintiff  himself,  by  written  request  to  the  derk,  filed 

with  the  papers  in  the  case,  at  any  time  before  the  trial,  upon  pay- 
ment of  his  costs ;  provided,  a  counterclaim  has  not  been  set  up,  or 
afiirmative  relief  sought  by  the  cross-complaint  or  answer  of  the 
defendant. 

"2.  By  either  party,  upon  the  written  consent  of  the  other.*' 

Dismissal  by  Plaintiff, — In  order  to  avail  himself  of  the  right 
conferred  by  this  provision,  and  diamisa  an  action  he  has  once 
brought,  the  following  statutory  requirements  are  noted : 

(a)  A  request  that  the  action  be  dismissed  may  be  made  in 
writing, 

(b)  Directed  to  the  clerk  of  the  court  in  which  the  action  was 
brought,  or  is  pending,  and 

(c)  Accompanied  by  the  prescribed  fee. 

(d)  Such  request  must  be  made  before  trial; 

(e)  It  cannot  be  made  if  a  counterclaim  has  been  set  up,  or 

(f )  Affirmative  relief  sought  by  cross-complaint  or  answer. 

(g)  Finally,  the  request  must  be  filed  with  the  papers  in  the  case, 
and 

(h)  A  proper  entry  be  made  in  the  "register  of  actions." 
These  eight  requirements  will  be  considered  in  order. 

(a)  The  Bequest  must  be  in  Writing, — ^Were  the  code  silent  upon 
this  point,  it  is  nevertheless  believed  that  the  requirement  would 
stand.    The  courts  have  always  been  disposed  to  look  askance  at 


rendered  the  retention  of  this  subdivi- 
sion useless.  See  the  following  cases: 
"Waters  v.  Dumas,  75  Cal.  563,  17  Pac. 
685;  Gardner  v.  Tatum,  77  Cal.  458, 
19  Pac.  879;  Marshall  v.  Taylor,  97 
Cal.  422,  32  Pac.  515;  In  re  Blythe, 
110  Cal.  226,  42  Pac.  641;  San  Jose 
Co.  v.  San  Jose  Co.,  126  Cal.  322,  58 
Pac.  824. 

Subdivision  7  had  reference  to  ac- 
tions where  there  was  no  issue  or  ser- 
vice of  summons  within  certain  times 
in  specified  cases. 

The  codes  of  other  states  contain 
sections  almost  identical,  in  most 
oases,  with  the  California  provision 
as  it  was  prior  to  the  amendment  of 
1907.    They  are  as  follows:   Section 


166,  Mills'  Annotated  Code  of  Colo- 
rado; section  4354,  Revised  Codes  of 
Idaho;  section  6714,  Revised  Codes 
of  Montana  (section  1004,  Code  of 
Civil  Procedure;  section  3246,  Cut- 
ting's Compiled  Laws  of  Nevada  (sec- 
tion 151,  Civil  Practice) ;  section 
6998,  Revised  Codes  of  North  Dakota 
(containing  eight  subdivisions);  sec- 
tions 5918  and  5919,  Compiled  Lavs 
of  Oklahoma ;  section  182,  Lord's  Ore- 
gon Laws;  section  3181,  Compiled 
Lavrs  of  Utah;  section  408,  Rem.  k 
Bal.  Code  of  Washington  (section 
5085,  Bal.  Code,  eight  subdivisions); 
section  4610,  Compiled  Statatsi  of 
Wyoming. 


549 


NONSUIT. 


§113 


oral  notices,  and  have  always  regarded  writteu  notices  as  more  or 
less  essential  to  the  adequate  protection  of  the  rights  of  parties  to 
actions.^  Moreover,  if  the  request  referred  to  is  to  be  regarded  as 
a  notice  to  the  clerk,  as  it  doubtless  must  be,  it  would  come  within 
the  requirement  of  section  1010,  Code  of  Civil  Procedure,  which 
prescribes  that  all  notices  must  be  in  writing.  Actions  have  been 
dismissed  on  plaintiff's  motion,  made  in  open  court,^^  but  it  is  to  be 
distinctly  understood  that  the  proceeding  was  not  under  subdivision 
1,  but  subdivision  4.  The  motion  was  merely  the  method  adopted 
by  the  plaintiff  of  abandoning  his  action,  and  the  dismissal  was  an 
exercise  of  the  power  of  the  court  to  dismiss  an  action  under  such 
a  condition.  The  order  was  evidenced  in  the  same  manner  as 
though  it  had  been  made  under  subdivision  1,  that  is,  by  entry  in 
the  register  of  actions,  as  required,  but  there  the  similarity  ceased. 

(b)  The  Bequest  is  Directed  to  the  Clerk. — ^As  first  enacted  this 
subdivision  did  not  include  the  clause,  **by  written  request  to  the 
clerk,  filed  with  the  papers  in  the  case."  It  was  added  subse- 
quently, by  amendment,  as  was  said,  for  the  purpose  of  making  the 
procedure  more  certain.  As  originally  framed  section  581  con- 
tained the  provision,  **  judgment  may  thereon  be  entered  accord- 
iiigly,"  following  the  provision  as  to  entry  in  the  clerk's  register. 
This  phraseology  was  the  foundation  for  the  rule  of  construction, 
amiounced  in  a  number  of  decisions,***  that  actual  entry  of  judg- 
ment was  essential  to  render  the  dismissal  effective.  Inasmuch  as 
entry  of  judgment  was  a  ministerial  duty  of  the  derk,  under  the 
exclusive  control  of  the  court,  governed  by  the  express  order  or 
direction  of  the  latter,  which  order  or  direction,  in  its  turn, 
depended  upon  some  form  of  motion  and  notice,  the  procedure  had 
the  effect  of  depriving  the  privilege  conferred  by  the  statute  of  the 
voluntary  character  which  was  clearly  the  intention  of  the  legis- 


*  See  Flatean  y.  Lubeek,  24  Gal 
364. 

<*  Ricbardg  v.  Bradley,  129  Cal. 
670,  62  Pac.  316;  McDonald  v.  Cali- 
fornia Timber  Co.,  2  Cal.  App.  165, 
83  Pac.  172.  It  is  not  clear  whether 
the  court  intended  to  say  in  these 
eases  that  the  dismissals  were  under 
Bubdivision  1,  and  that  the  filing  of 
the  request  with  the  clerk  was  not 
mandatory,  or  that  the  method  pro- 
Tided  by  subdivision  1  was  not  the 
only  method  by  which  plaintiff  could 
dismiss  the  action,  but  the  latter  is 
belieyed  to  be  the  proper  construction. 


*b  See  Page  v.  Superior  Court,  76 
Cal.  372,  18  Pac.  385;  Page  v.  Page, 
77  Cal.  83,  19  Pac.  183;  Acock  v. 
Halsey,  90  Cal.  215,  27  Pac.  193; 
Brady  v.  Times-Mirror  Co.,  106  Cal. 
56,  39  Pac.  209;  Bochat  v.  Gee,  91 
Cal.  355,  27  Pac.  670;  Barnes  y. 
Barnes,  95  Cal.  171,  30  Pac.  298,  16 
L.  B.  A.  660;  Evans  v.  Johnston,  115 
Cal..  180,  46  Pac.  906;  and  see  Wol- 
ters  V.  Bossi,  126  Cal.  644,  59  Pac. 
143;  Ferris  v.  Baker,  127  CaL  520, 
59  Pac.  937. 
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lature  to  give  it.  The  phrase,  "judgment  may  thereon  be  entered 
accordingly,"  was  therefore  stricken  out,  and  the  provision  relative 
to  written  request  to  the  clerk  filed  with  the  papers  was  added. 
In  construing  the  amended  statute  the  court  held  that  the  judicial 
control  of  the  court  had  been  eliminated,  and  that  the  entry  in  the 
register  of  actions,  instead  of  the  .entry  of  judgment,  as  formerlj, 
was  the  act  which  rendered  the  dismissal  eflfective.  There  is  there- 
fore, no  longer  any  necessity  for  an  application  to  the  court.  The 
request  to  the  clerk  is  sufficient,  provided,  the  other  requirements 
are  met.** 

(c)  Accompanied  by  the  Prescribed  Fee. — The  language  of  the 
statute  is,  "upon  payment  of  his  costs."  This  does  not  mean  that 
the  plaintiff  must  tender  the  costs  before  his  request  can  be  com- 
plied with,  or  the  dismissal  become  effective.  The  effect  of  the 
dismissal  is  to  subject  him  to  the  liability  for  costs,  and  if  any 
undertaking  has  been  entered  into, ,  pending  the  action,  or  upon 
bringing  the  same,  provision  is  made  in  the  same  subdivision  for 
turning  the  undertaking  over  to  the  defendant  for  the  purpose  of 
enforcing  his  rights  in  this  and  other  respects.*^  If  no  such  under- 
taking has  been  entered  into,  the  defendant  may  nevertheless  have 
judgment  as  in  other  cases  for  his  costs.  But  this  right  to  have 
his  costs  arises  only  after  dismissal.  This  was  first  determined  in 
Hancock  Ditch  Co.  v.  Bradford,**  and  in  the  later  case  of  Hopkins 
V.  Superior  Court,*'  after  quoting  from  the  first^named  case,  the 
court  made  use  of  the  following  language  in  approval  thereof: 

"So  here,  whatever  may  be  the  rights  of  the  defendant  to  recover 
his  costs  upon  plaintiff's  dismissal  of  the  action,  that  right  arises 
only  after  dismissal,  and  the  payment  of  defendant's  costs,  under 
all  the  decisions,  is  not  a  prerequisite  to  the  exercise  of  plaintiff's 
right.  The  clerk  is  not  charged  with  the  judicial  functions  of 
taxing  costs  and  settling  a  cost  bill.  He  cannot  say  what  costs  of 
the  defendant  the  plaintiff  is  under  obligation  to  pay.  The  utmost 
of  defendant's  right,  under  the  circumstances,  is  to  present  his  cost 
bill  in  due  time  after  dismissal,  to  have  it  settled,  and  take  judg- 
ment for  his  costs  against  plaintiff  accordingly. ' ' 

The  only  costs  the  plaintiff  is  required  to  pay  upon  presenting 
his  request  is  the  cost,  or  the  fee,  for  dismissal.    This  was  dearlj 

4«  See  paragraph  (h),  as  to  entry^  in  to  the  defendant,  who  may  han  Us 

register.  action  thereon." 

«A  "If    a    pxoTisional    lemedj   has  <«  13  Cal.  637. 

been   allowed,   the   undertaking  must  ^  136  CaL  552,  69  Pae.  299. 
thereupon  be  delivered  bj  the  clerk 


551 


NONSXHT. 


§113 


decided  in  the  case  of  Todhunter  v.  Elemmer/'  and  the  rule  has 
been  consistently  adhered  to. 

Nor  is  the  actual  payment  of  the  fee  essential  to  give  validity 
to  the  dismissal.  The  clerk  may  refuse  to  make  the  proper  entry  in 
the  absence  of  tender  or  pa3rment  in  advance,  but  if  the.  entry  is 
actually  made,  the  dismissal  cannot  be  questioned  on  the  ground 
that  the  fee  was  not  paid.*^ 

(d)  The  Request  must  be  Made  Before  Trial. — This  was  one  of 
the  original  provisions  of  the  section,  and  appeared  in  the  Practice 
Act  prior  to  the  adoption  of  the  code.  It  received  construction  in 
Hancock  Ditch  Co.  v.  Bradford,  above  cited,  where  the  judgment 
of  the  trial  court  was  reversed  because  that  court  ''refused  to 
permit  the  plaintiff  to  take  a  nonsuit  after  the  testimony  for  plain- 
tiffs and  defendants  was  closed."  The  supreme  court  held  that  the 
clause  of  the  statute  referred  to  did  not  change  the  common-law 
rule,  and  that  by  such  rule  the  plaintiff  could  take  a  nonsuit  at 
any  time  before  the  jury  retired.  The  court,  however,  defined  the 
word  ''trial"  as  used  in  the  subdivision  to  mean  "the  determination, 
or  finding  in  the  case."  It  is  obvious  that  this  definition  is  in  con- 
flict with  the  common-law  rule  as  stated  by  the  court,  for  under  the 
definition  the  plaintiff  would  have  the  right  to  take  a  nonsuit  after 
the  jury  had  retired  and  before  they  had  rendered  their  verdict. 
This  was  pressed  upon  the  court  in  the  argument  of  the  subsequent 
case  of  Brown  v.  Barter,"  in  which  the  jury  after  retiring  came  in 
for  further  instructions,  and  the  plaintiff  asked  leave  to  take  a 
nonsuit  before  they  retired  a  second  time.  The  court  held  that  the 
application  was  too  late,  and  Baldwin,  J.,  delivering  the  opinion, 
said:  "Some  obscurity  possibly  exists  in  the  opinion  in  Hancock 
Ditch  Co.  V.  Bradford,  13  Cal.  637,  in  the  definition  of  the  word 


«•  134   Cal.   60,   66  Pac.   75. 

«k  Todhunter  ▼.  Klemmer,  134  Gal. 
60,  66  Pae.  75.  See,  also,  Chicago 
etc.  Co.  T.  Trueman,  18  Idaho,  687, 
112  Pac.  210. 

It  is  BometimeB  said  that  it  is  the 
duty  of  the  court  in  cases-  of  dis- 
missal of  this  character  to  see  that 
the  fees  and  disbursements  of  its  of- 
ficers are  paid.  Mitchell  v.  Downing, 
23  Or.  448,  32   Pac.   394. 

In  People  v.  Montez,  48  Colo.  436, 
UO  Pac.  639,  the  rule  as  to  payment 
of  costs  was  applied  in  a  mandamus 
ease. 


•  18  Cal.  76.  And  see  Westbaj  v. 
Gray,  116  Cal.  660,  48  Pac.  800; 
Goldtree  y.  Spreekels,  135  Cal.  666, 
67  Pac.  1091;  and  see  Heinlen  v. 
Castro,  22  Cal.  100. 

The  same  principle  controls  tj^e 
practice  in  Colorado,  where  it  was 
held  that  the  plaintiff  could  not  dis- 
miss after  appeal  from  the  circuit 
court.  Denver  etc.  Co.  v.  Paonia  etc. 
Co.  (Colo.),  112  Pac.  692.  See,  alao, 
State  y.  Court,  32  Mont.  37,  79  Pftc. 
546. 
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'trial'  as  nsed  in  the  one  hundred  and  forty-eighth  section  of  the 
Practice  Act ;  but  the  expressions  used  are  explained  in  the  subse- 
quent portions  of  the  opinion.  The  Practice  Act  does  not  give  an 
arbitrary  right  to  become  nonsuit  after  the  case  has  been  finally 
submitted  to  the  jury,  though  it  exists  at  any  time  before  such 
final  submission  and  their  retirement."  This  construction  of  the 
statute  does  not  seem  to  have  been  since  questioned,  and  the  subse- 
quent practice  has  been  in  accordance  therewith. 

(e)  Before  Counterclaim;  and  (f )  Affirmative  Relief. — ^By  the 
old  Practice  Act  the  plaintiff  was  given  a  right  to  a  dismissal 
or  nonsuit  only  ''if  a  counterclaim  has  not  been  made,"  and 
this  language  was  adopted  by  the  Code  of  Civil  Procedure  as 
first  enacted.  Under  this  provision  it  was  held  the  plaintiff  could 
take  a  nonsuit,  although  the  answer  contained  new  matter  upon 
which  afSrmative  relief  was  sought,  provided  the  new  matter  did 
not  amount  to  a  counterclaim.*  And  subsequently  it  was  held  that 
the  right  to  a  dismissal  existed,  although  the  answer  contabed  a 
cross-complaint.**  After  these  decisions  the  proviso  was  amended 
so  as  to  read  as  follows:  ''Provided  a  coimterclaim  has  not  been 
made  or  affirmative  relief  sought  by  cross-complaint  or  answer  of 
the  defendant. ' '  Afterward  the  word  ' ' made ' '  was  changed  to  "set 
up,"  and  the  provision  now  reads,  "Provided,  a  counterclaim  has 
not  been  set  up,  or  affirmative  relief  sought  by  cross-complaint  or 
answer  of  the  defendant." 

Under  this  provision,  somewhat  duplex  in  character,  the  courts 
have  been  called  upon  to  determine  what,  in  each  particular  ease, 
was  a  counterclaim,  and  what  amounted  to  the  affirmative  relief 
contemplated  by  the  code.  The  follovring  illustrate  the  principles 
which  govern: 

In  Clark  v.  Hundley,**  which  was  an  action  for  an  accounting: 
as  to  loans  made  by  defendant  to  plaintiff's  intestate,  and  for  the 
recovery  of  certain  real  estate  alleged  to  have  been  conveyed  to 
defendant  by  said  intestate  as  security  for  such  loans,  defendant 
answered,  setting  up  loans  beyond  those  of  the  complaint,  and 
claiming  a  balance  due  on  the  same  as  well  as  those  averred  in 
the  complaint.  The  court  held  that  the  answer  set  up  ground  for 
affirmative  relief,  and  that  plaintiff  could  not  dismiss. 

e  Moyle  v.  Porter,  51  Cal.  639.  •»  65  GaL  96,  3  Dae.  131. 

•«  James  y.  Center,  53  Cal.  31. 
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In  Bobinson  v.  P.  &  S.  R.  Co.,^"  which  was  an  action  by  a  bond- 
holder against  the  trustees  of  the  deed  of  trust  given  to  secure  the 
bonds,  alleging  failure  to  discharge  the  duties  of  the  trust,  and 
asking  relief,  it  was  held  that  an  answer  setting  up  that  the  bonds 
held  by  plaintiff  had  been  ''paid,  satisfied,  and  discharged,"  and 
praying  that  the  same  be  ordered  delivered  up  and  canceled,  asked 
for  affirmative  relief  within  the  meaning  of  the  statute,  and  that, 
therefore,  plaintiff  could  not  dismiss. 

In  Mott  V.  Mott,**  which  was  an  action  for  divorce,  the  supreme 
court  reversed  an  order  of  the  lower  court  allowing  plaintiff  to 
dismiss  his  action,  holding  that  where,  in  such  an  action,  defend- 
ant set  up  a  cause  of  action  by  way  of  crbss-complaint  and  asked 
for  a  decree,  together  with  alimony  and  counsel  fees,  affirmative 
relief  was  asked  within  the  meaning  of  the  subdivision  under 
consideration. 

In  Islais  etc.  Co.  v.  Allen,**  which  was  an  action  to  quiet  title, 
the  defendant  set  up  ownership  in  fee,  possession,  and  that  plain- 
tiff's title  was  adverse,  but  without  right,  and  prayed  that  he  be 
"ordered,  adjudged  and  decreed"  to  be  the  owner  in  fee  of  the 
real  property  described,  and  that  plaintiff  be  forever  enjoined 
from  asserting  any  claim  or  title  to  any  part  thereof.  The  court 
held  that  the  answer  called  for  affirmative  relief,  and  that  the 
plaintiff  could  not  dismiss. 

So  in  other  cases." 

The  right  of  plaintiff  to  dismiss  the  action  cannot  be  rendered 
ineffective  by  the  filing  of  a  cross-complaint  or  answer  calling  for 
affirmative  relief  after  notice  of  motion  to  dismiss.*'  This  was  a 
rule  adopted  when  entry  of  judgment  was  essential.  Defendant 
sought  by  means  of  a  fictitious  cross-complaint  or  answer  calling 
for  affirmative  relief  to  defeat  the  dismissal,  notice  of  which  had 
been  given.  Such  a  case  could  not  now  arise,  inasmuch  as  entry 
of  dismissal  in  the  register  of  fictions  is  the  only  notice  required 
to  be  given  the  defendant. 

««  65  Cal.  263,  3  Pac.  878.  Cal.  389,  27  Pac.  301 ;  Clune  v.  Quit- 

M  82  CaL  413,  22  Pac.  1140,  1142.  zow,  125  Cal.  213,  57  Pac.  886 ;  Henry 

••  132  Cal.  432,  64  Pac.  713.    But  v.   Vineland  Dist.,   140  Cal.   376,   73 

see  Wood  t.  Jordan,  125  Cal.  263,  57  Pac.  1061;  and  see  Page  v.  Page,  77 

Pac.  998;   and  see  Moyle  y.  Porter,  Cal.  83,  19  Pac.  183.    Also  Curry  y. 

•upro.  Wilson,  57  Wash.  509,  107  Pac.  367. 
0<  See  Acock  y.  Halsey,  90  Cal.  215,  ««  Hinkel  y.  Donohue,  90  Cal.  389, 

27  Pae.  193;  Hinkel  y.  Donohae,  90  27  Pac.  301. 
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The  right  to  dismiss  depends  upon  the  state  of  the  pleadings  at 
the  time  the  request  is  made.  Thus,  it  has  been  held  that  an  action 
may  be  dismissed  after  reversal  of  the  judgment  for  erroneous 
overruling  of  demurrer  to  complaint,  when  upon  receipt  of  the 
remittitur  the  demurrer  is  sustained,  with  leave  to  amend,  and  after 
amending,  plaintiff  files  his  request  for  a  dismissal  before  answer.*^ 
So,  after  default  set  aside  with  leave  to  answer,  and  before  answer 
filed,  the  cause  stands  on  the  complaint  alone,  and  plaintiff  may 
dismiss^  So  if  a  cross-complaint  or  answer  asking  affirmative 
relief  be  stricken  out,  leaving  only  matter  of  defense,  the  action 
may  be  dismissed.^^ 

The  right  to  dismiss  is  not  affected  by  a  stipulation  for  judg- 
ment in  a  fixed  sum  in  favor  of  plaintiff  upon  conditions  which 
neither  have  occurred  nor  can  occur.^^  Nor  is  the  right  impaired 
by  a  previous  void  dismissal/^ 

The  affirmative  relief  contemplated  here  must  relate  to  matters 
arising  out  of  the  transaction  dealt  with  in  the  complaint/' 

The  rule  applies  to  cases  where  there  is  an  intervention.  If 
the  inftervener  does  not  ask  affirmative  relief,  but  merely  contests 
the  action,  plaintiff  may  dismiss.^*  So  the  rule  applies  in  the  case 
of  the  cross-complaint  itself,  which  the  defendant  may  not  dis- 
miss after  plaintiff  answers  setting  up  ground  for  affirmative 
reUef." 

(g)  Request  to  he  Filed  With  Papers. — ^No  reason  has  been  sug- 
gested with  respect  to  the  necessity  of  filing  the  request  other 
than  that  which  attaches  to  the  filing  of  other  papers  in  the  case. 
The  filing  may  be  said  to  complete  the  delivery  of  the  request  to 
the  official  whose  duty  it  is  to  receive  it,  and,  together  with  the 
entry  in  the  register  of  actions,  to  constitute  the  requisite  notice 


eh  BichardB  T.  Bradlej,  129  Cal. 
670,  62  Pac.  316;  and  see  Alpers  T. 
Bliss,  145  Cal.  565,  79  Pac.  171. 

T  See  Hibernia  Soc.  v.  Portener,  139 
Cal.  90,  72  Pac.  716. 

Ta  See  Thompson  ▼.  Spraig,  66  CaL 
350,  5  Pac.  506. 

7b  So.  Water  Co.  v.  Cameron,  141 
Cal.  283,  74  Pac.  838. 

7e  Kaufman  t.  Superior  Court,  115 
Cal.  152,  46  Pac.  904. 

Td  Carpenter  v.  Hewel,  67  Cal.  589, 
8  Pac.  314. 

T«  Henry  v.  Yineland  Co.,  140  CaL 
876,  73  Pae.  1061. 


But  if  the  intervention  takes  place 
prior  to  the  dismiasal,  interrenen 
have  the  same  rights  that  original 
parties  have  with  respect  thereto. 
Hence,  in  Elliott  t.  Ivers,  6  Ner.  287, 
where  certain  interveners  put  in  their 
appearance  as  lien  claimants  in  as 
action  upon  a  mechanic's  lien,  it  was 
held  that  a  subsequent  motion  to  dis- 
miss bj  plaintiff  eould  not  affect  their 
rights,  and  that  they  had  a  right  to 
an  adjudication  as  between  them- 
selves and  the  defendants. 

7f  Rodgers  v.  Pa^er,  136  CiL  313, 
68  Pac  975. 
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to  the  defendant,  and  all  the  world.  The  filing  and  service  of 
papers  usually  comprises  two  different  and  distinct  acts,  but  in 
the  present  case,  because  of  the  fact  that  the  request  is  to  be  filed 
by  the  person  upon  whom  service  is  required  to  be  made,  both  fil- 
ing and  service,  so  far  as  the  party  is  concerned,  are  performed  by 
one  act.  If  the  filing  of  the  request  in  the  present  instance  has 
any  particular  significance,  it  has  not  thus  far  developed  in  the 
cases.  » 

(h)  Entfy  in  Register  of  Actions. — As  above  shown,  the  pro- 
vision as  to  entry  in  the  register  read,  'Hhe  dismissal  ....  is 
made  by  entry  in  the  clerk's  register;  judgment  may  thereon  be 
entered  accordingly."  Under  this  provision  it  was  held  that  both 
entry  in  the  register  and  entry  of  judgment  was  required  to  ren- 
der the  dismissal  effective.  The  legislature  amended  the  section, 
however,  by  striking  out  the  latter  clause,  and  at  the  same  time 
inserting  in  subdivision  1  the  provision  for  a  written  request  to 
the  clerk,  filed  in  the  papers  in  the  case. 

The  effect  of  this  amendment  was  to  remove  the  procedure  from 
the  control  of  the  court,  and  to  make  the  clerk's  entry  in  the  reg- 
ister of  actions  effective  as  a  final  disposition  of  the  litigation.  It 
has  therefore  been  held  that  the  court  could  not  interfere  with  the 
entry  referred  to,  except  to  order  it  to  be  made.  In  Hopkins  v. 
Superior  Court,*  the  court  attempted  to  prevent  the  entry  of  the 
dismissal  in  the  register  by  the  clerk  until  the  plaintiff  had  paid 
the  costs  taxed  in  favor  of  the  defendant.  In  granting  an  appli- 
cation for  a  writ  of  prohibition,  the  supreme  court  said : 

''It  appears,  therefore,  that  plaintiff  has  done  everything  that 
the  statute  required,  and  stood  entitled,  as  an  absolute  right,  to 
have  her  order  of  dismissal  entered.  In  this  she  was  prevented  by 
the  order  of  the  court  directing  the  clerk  to  refuse  to  enter  the 
order  until  plaintiff  had  complied  with  an  illegal  condition.  As 
is  said  in  Page  v.  Superior  Court,  above  quoted,  in  a  proper  case, 
if  his  fee  is  paid,  the  clerk  will,  on  motion,  be  compelled  by  the 
court  to  enter  a  judgment  of  dismissal  or  nonsuit,  and  the  court 
will  not  require  the  party  interested  to  resort  to  mandamus.  Here 
the  plaintiff  applied  to  the  court,  in  furtherance  of  her  right,  thus 
clearly  pointed  out,  and  the  court  not  only  refused  her  the  right, 
but  imposed  upon  her  an  illegal  condition  as  the  price  of  her  order 
of  dismissal.    This  the  court  had  no  right  to  do.    Its  sole  jurisdic- 

•  136  Cal.  552^  69  Pac.  299. 
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tion  under  the  circumstances  indicated  was  to  have  ordered  the 
proper  entry  of  dismissal  in  the  register.  Its  refusal  to  do  this, 
and  its  subsequent  order  setting  the  case  for  trial,  were  unwar- 
ranted, and  in  excess  of  its  jurisdiction." 

"Without  stopping  to  inquire  whether  the  writ  of  prohibition 
was  the  appropriate  remedy  for  the  refusal  of  the  trial  court  to 
order  the  clerk  to  make  the  proper  entry  of  dismissal  in  the  reg- 
ister, as  the^  court  seems  to  say,  or  as  to  whether  the  case  of  Page 
V.  Superior  Court,**  which  was  decided  under  the  code  provision 
requiring  entry  of  judgment  in  addition  to  entry  in  the  register 
to  render  the  dismissal  eflfective,  and  referred  to  entry  of  judg- 
ment and  not  to  entry  in  the  register,  was  appropriate  as  an  author- 
ity, with  respect  to  entry  in  the  register,  after  the  provision  as  to 
entry  of  judgment  had  been  repealed,  it  is  perhaps  sufficient  to 
call  attention  to  the  fact  that  nowhere  in  the  statute  is  jurisdic- 
tion to  do  anything  in  connection  with  the  dismissal  of  an  action 
under  this  subdivision  conferred  upon  the  court.    It  was  to  elim- 
inate from  the  procedure  the  necessity  of  appealing  to  the  court 
that  the  statute  was  amended,  as  above  set  forth.    If  the  court  has 
jurisdiction  to  order  the  clerk  to  make  the  entry  referred  to,  it 
must  also,  of  necessity,  have  jurisdiction  to  order  him  not  to  make 
it  unless  the  statute  expressly  prohibits  it  from  so  doing.    More- 
over, to  say  that  the  clerk  may  be  compelled  by  mandamus  to  do 
something  that  the  court  may  order  him  to  do,  is  to  turn  one's 
back  upon  the  fundamental  rule  that  ma7idamus  will  not  lie  where 
there  is  a  plain,  speedy  and  adequate  remedy  in  the  ordinary  coone 
of  law.    If  the  clerk  may  be  compelled  to  make  the  entry  by  the 
court  upon  motion,  is  not  this  the  ordinary  course  of  procednre, 
and  would  it  not  be  necessary  to  ask  for  a  writ  of  mandate  to  com- 
pel the  court  to  do  its  duty! 

The  two  cases  above  cited  have  been  recently  quoted  with  ap- 
proval, however,  in  Boca  etc.  R.  R.  Co.  v.  Superior  Court,**'  where 
the  court  said : 

"It  may  be  conceded  for  the  purposes  of  this  proceeding  that, 
if  the  above-quoted  provision  of  law  was  complied  with  by  the 
plaintiff  in  the  injunction  action,  the  position  of  plaintiff  here  is 

•*  76  Cal.  372,  18  Pac.  385.     The  in  the  clerk^s  register,  thus  foDowiii^ 

practice  is  the  same  in  Idaho,  where  the  California  rule.    Chicago  etc.  Co. 

It  was  held  that  dismissal  under  sub-  v.  Truman,  18  Idaho,  687,  112  Pm- 

division     1     (section    4354,     Revised  210. 

Codes  of  Idaho)    ia  made  bj  entrj  .      •»  150  Cal.  153,  8S  Pte.  718. 
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sustained  by  the  decision  of  this  court  in  Hopkins  v.  Superior 
Court,  136  Cal.  552,  69  Pac.  299.'' 

That  is,  the  court  was  devested  of  "jurisdiction  to  make  any 
further  order  in  the  case  other  than  one  requiring  the  clerk,"  etc. 

In  none  of  the  cases  cited,  however,  was  the  conclusion  that  the 
court  might  direct  the  clerk  to  make  the  entry  necessary  to  the 
determination  of  the  case,  and  in  the  last  two  cases  it  was  clearly 
dictum,  and  cannot  be  accepted  as  good  law  upon  so  frail  an 
authority. 

A  nonsuit  upon  plaintiff's  motion  is  an  order  with  his  consent 
and  hence  not  revisable  on  his  appeal.* 

Dismissal  by  Consent, — The  second  subdivision  prescribes  that 
an  action  may  be  dismissed  or  a  judgment  of  nonsuit  entered  **by 
either  party  upon  the  written  consent  of  the  other."  There  has 
been  no  change  in  this  subdivision  since  the  adoption  of  the  Prac- 
tice Act.^^  Such  dismissal  as  is  here  provided  has  been  construed 
to  amount  to  a  retraxit}^  This  particular  form  of  dismissal  be- 
longs to  the  common-law  practice,  and  has  no  place  in  the  code  by 
name. 

It  is  essential  that  this  form  of  dismissal  should  be  accompanied 
by  the  written  consent  of  the  adverse  party,  and  it  would  seem  to 
be  necessarily  made  in  open  court.  A  retraxit  at  common  law  was 
a  renunciation  in  open  court  of  his  action  by  the  plaintiff  him- 
self. Under  our  system,  however,  it  must  be  made  by  the 
attorney." 

The  result  of  such  dismissal  is  that  the  right  of  action  is  forever 
gone."  A  voluntary  dismissal  without  the  formality  of  the  writ- 
ten consent  of  the  adverse  party,  in  other  words,  such  a  dismissal 
as  is  contemplated  by  subdivision  1  of  this  section,  does  not  oper- 


*  See  section  282,  post.  So  it 
would  seem  that  a  plaintiff  could  not 
prosecute  an  appeal  from  a  dismissal 
of  this  description,  although  the  de- 
fendant might.  But  it  has  been  held 
that  if  when  plaintiff  takes  the  non- 
suit he  obtains  leave  to  set  it  aside 
the  rule  as  to  consent  orders  does  not 
applj  and  he  may  afterward  move 
for  a  new  trial.  Natoma  Water  etc. 
Co.  V.  Qarkin,  14  Cal.  544.  But  such 
leave  amounts  to  nothing  more  than 
a  suspension  of  the  rule  as  to  con- 
sent orders,  and  it  is  incumbent  on  the 
plaintiff  to  comply  with  all  the  statu- 


tory provisions  relative  to  new  trials. 
Whipley  v.  Dewey,  17  Cal.  314. 

10  See  section  148,  Practice  Act, 
adopted  in  1851. 

11  See  Merritt  v.  Campbell,  47  Cal. 
542;  Stoughtenborough  v.  Board  of 
Education,  104  Cal.  664,  38  Pac.  449. 

12  See  Merritt  v.  Campbell,  47  Cal. 
542,  and  Boca  etc.  Co.  v.  Superior 
Court,  150  Cal.  153,  88  Pac.  718; 
and  see  section  208,  post. 

13  Merritt  v.  Campbell,  47  Cal.  542; 
Crossman  v.  Davis,  79  Cal.  603,  21 
Pac.  963;  Westbay  v.  Gray,  116  Cal. 
660,  48  Pac.  800;  Hibernia  etc.  Soc. 
V.  Portener,  139  Cal.  90,  72  Pac.  716. 
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ate  as  a  retraxit^*  Indeed,  the  dismissal  under  sabdiTision  2  is  the 
only  dismissal  contemplated  by  this  section  which  is  always,  and 
under  all  circumstances,  available  as  a  plea  in  bar  of  a  subsequent 
action  upon  the  same  subject  matter.^' 

§  114.  Compulsory  Nonsuit.— The  Practice  Act  of  1850  con- 
tained no  provision  authorizing  the  court  to  nonsuit  a  plaintiff  or 
dismiss  the  action.  In  Bingold  v.  Haven/  however,  it  was  hdd 
that  the  power  to  grant  a  nonsuit  resulted  from  the  authority  of 
the  court  to  pass  upon  the  law  of  the  case.  The  Practice  Act  of 
1851  expressly  conferred  the  power  on  the  court  by  a  section, 
which  in  so  far  as  it  related  to  compulsory  nonsuits  was  as 
follows : 

''Sec.  148.  An  action  may  be  dismissed,  or  a  judgment  of 
nonsuit  entered,  in  the  following  cases: 

''....  Third.  By  the  court  when  the  plaintiff  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the  dismissal. 

''Fourth.  By  the  court  when  upon  the  trial,  and  before  the  final 
submission  of  the  case,  the  plaintiff  abandons  it. 

"Fifth.  By  the  court  upon  motion  of  the  defendant  when  upoo 
the  trial  the  plaintiff  fails  to  prove  a  sufficient  case  for  the  jury." 

Subdivisions  4  and  5  remain  in  the  above  form  in  the  code.  Sub- 
division 3  was  amended  in  1907,^  so  as  to  read : 

"3.  By  the  court,  when  either  party  fails  to  appear  on  the  trial, 
and  the  other  party  appears  and  asks  for  the  dismissal." 

Prior  to  this  amendment  the  subdivision  was  held  to  empower 
the  court  to  dismiss  actions  for  want  of  prosecution.'  The  object 
of  the  legislature  in  making  the  change  is  not  apparent,  inasmuch 
as  it  merely  adds  authority  to  dismiss  on  plaintiff's  motion,  which 
was  already  ample  under  subdivision  1,  by  voluntary  dismissal, 
and  subdivision  4,  by  order  of  court.  No  change  is  made  as  to 
the  power  of  the  court  to  dismiss  upon  defendant's  motion  for 
want  of  prosecution.  This  power  exists  not  only  under  the  provi- 
sions of  this  subdivision,  but  rests  within  the  inherent  discretioQ 

1*  Parks  V.  Dunlap,  86  Cal.  189,  25  i  1  Cal.  108. 

Pac.  916  J  Westbay  v.  Gray,  116  Cal.  «  See  Stats.  1907,  p.  711. 

660,  48  Pac.   800;   Hibernia  Savings  «  See  Pardy  v.  Montgomery,  77  GaL 

etc.  See.  V.  Portener,  139  Cal.  90,  72  326,   1&  Pac.  530.     And  see  Pyle  t. 

Pac.  716.  Piercy,   122   Cal.   383,   55  Pac.   141; 

"  See  Merritt  v.  CampbeU,  47  Cal.  Clone  ▼.   Quitzow,   125  CaL  213,  57 

512;  and  Pyle  y.  Piercy,  122  Cal.  383.  Pac  886. 
65  Pac.  141. 
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of  the  court ;  and  it  has  often  been  held  in  this  state  that  such  dis- 
missal may  be  ordered  by  the  court  without  regard  to  the  pro- 
visions of  section  581/  Such  exercise  of  discretion  is  reviewable 
as  any  other.* 

Subdivision  3  contemplates  that  the  dismissal  shall  be  ordered 
only  when  the  adverse  party  fails  to  appear  on  the  trial.  It  would 
seem,  therefore,  that  the  cause  must  first  be  set  for  trial  before 
dismissal  can  be  asked  under  the  provisions  of  this  subdivision. 

Subdivision  4  provides  merely  for  the  abandonment  of  his  action 
by  the  plaintiff.  It  may  be  made  upon  motion  in  open  court,* 
but  is  not  complete  unless  the  abandonment  is  supplemented  by 
an  order  of  the  court.^    This  form  of  dismissal  is  not  a  retraxit^ 


«  See  Origsbj  v.  Napa  Gountj,  36 
Cal.  585,  95  Am.  Dec.  213;  Chipman 
T.  Hibbard,  47  Cal.  638;  Lander  t. 
Hemming,  47  Cal.«  614;  Simmons  t. 
Keller,  50  Cal.  38;  Kornahrens  T. 
Hit  Creditors,  64  Cal.  492,  3  Pae.  126 ; 
Cowell  ▼.  Stuart,  69  Cal.  525,  11  Pae. 
57;  SaviUe  v.  Frisbie,  70  Cal.  87,  11 
Pae.  502;  Kubli  v.  Hawkett,  89  Cal. 
638,  27  Pae.  57;  Hassey  v.  South  S. 
F.  Homestead  etc.  Assn.,  102  Cal.  611, 
36  Pae.  945;  First  Nat.  Bank  t. 
Nason,  115  Cal.  626,  47  Pae.  595  (and 
eases  cited) ;  McLaughlin  v.  Clausen, 
116  Cal.  487,  48  Pae.  487;  People  v. 
Jefferds,  126  Cal.  296.  58  Pae.  704. 

It  would  seem  that  the  above  array 
of  authorities  must  be  regarded  as 
removing  the  question  from  all  doubt, 
but  the  second  district  court  of  ap- 
peals in  the  recent  case  of  Townsend 
V.  Driver,  5  Cal.  App.  581,  90  Pae. 
1071,  seems  to  have  held  that  sec- 
tion 582^  Code  of  Civil  Procedure, 
must  be  construed  as  limiting  the 
power  of  dismissal  strictly  to  the 
power  conferred  by  section  581.  Sec- 
tion 582,  Code  of  Civil  Procedure, 
provides  that  judgment  must  be  ren- 
dered on  the  merits  in  all  other  cases 
except  those  mentioned  in  the  preced- 
ing section.  But  see  section  583,  Code 
of  Civil  Procedure,  as  to  dismissal 
for  want  of  prosecution  on  defend- 
ant's motion  in  certain  cases,  and  see 
section  594,  as  to  the  right  of  the 
defendant  to  a  dismissal  of  the  action 
in  certain  cases. 

The  supreme  court  of  Washington, 
in  the  cases  of  McDaniel  v.  Pressler, 
8  Wash.  636,  29  Pae.  209,  and  Har- 


rington V.  Miller,  4  Wash.  808,  81 
Pae.  325,  held  that  a  court  could  not 
nonsuit  on  its  own  motion  otherwise 
than  under  the  authority  of  and  for 
the  reasons  set  forth  in  the  section 
under  consideration.  This  doctrine  is 
followed  in  practically  all  other 
states,  and  citations  might  be  multi- 
plied beyond  the  space  available  here. 
Thus,  in  Allison  v.  Bryan,  26  Okl.  520, 
138  Am.  St.  Bep.  988,  109  Pae.  934, 
it  was  held  that  a  petition  cotdd  not 
be  dismissed  on  the  ground  of  a  mis- 
take of  the  clerk  in  docketing.  These 
provisions  are  not  applicable  to  suits 
in  equity,  which,  technically,  are  sub- 
ject to  the  common-law  rule  permit- 
ting dismissal  by  jplaintiif  at  any  time 
prior  to  submission,  ttpon  payment 
of  costs;  but  treated  as  motion  to  dis- 
miss, it  may  be  entertained.  Scoland 
V.  Scoland,  4  Wash.  118,  29  Pae.  930. 
But  see  Waite  v.  Wingate,  4  Wash. 
324,  30  Pae.  81;  Washington  etc. 
Assn.  V.  Saunders,  24  Wash.  321,  64 
Pae.  546. 

6  See  People  v.  Jefferds,  126  Cal. 
296,  58  Pae.  704. 

«  See  Richards  v.  Bradley,  129  Cal. 
670,  62  Pae.  316;  McDonald  v.  Cali- 
fornia Timber  Co.,  2  Cal.  App.  165,  83 
Pae.  172. 

T  See  Rochat  v.  Gee,  91  Cal.  355, 
27  Pae.  670. 

8  See  previous  section  as  to  re- 
traxit. 

Compulsory,  or  involuntary,  nonsuit 
is  not  recognized  by  the  Arizona  prac- 
tice. Section  2586,  Compiled  Laws  of 
1877,  authorized  a  nonsuit  to  be 
'granted,  (1)  "By  the  plaintiff  himself 
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The  compulsory  nonsuit  contemplated  by  subdivision  5  of  the 
section  under  consideration  is  the  commonest  form  of  nonsuit 
known  to  the  practice.  It  is  the  nonsuit  of  special  interest  in  the 
present  connection,  inasmuch  as  it  is  oftenest  made  use  of  as 
ground  for  new  trial  under  subdivision  7  of  section  657,  Code  of 
Civil  Procedure. 

The  time  within  which  a  compulsory  nonsuit  may  be  taken  is 
not  specified  in  section  581,  Code  of  Civil  Procedure,  otherwise 
than  by  the  phrase,  **upon  the  trial,"  which  appears  in  each  of 
the  last  three  subdivisions — 3,  4  and  5.  This  indefiniteness  is  not 
unexpected,  since  such  nonsuits  as  these  subdivisions  prescribe  de- 
pend upon  the  happening  of  some  specific  event  or  condition 
precedent.  Under  subdivision  5  the  right  to  a  nonsuit  depends 
upon  the  failure  of  plaintiff  to  prove  a  sufficient  case  for  the  jury, 
and  it  would  seem  that  the  proper  time  for  defendant's  motion 
would  be  at  the  conclusion  of  plaintiff's  testimony,  and  this  is  in 
fact  the  time  when  the  motion  is  usually  made.  There  is  a  line 
of  decisions,  however,  which  hold  that  nonsuit  is  proper  at  the 
conclusion  of  the  evidence  for  both  sides  in  cases  where  a  verdict 
for  plaintiff  would  have  to  be  set  aside  and  a  new  trial  granted  for 
insufficiency  of  the  evidence.*  This  doctrine  is  exceedingly  doubt- 
ful, as  is  hereinafter  suggested,  although  no  particular  objection 


at  any  time  before  trial,  on  the  pay- 
ment of  costs;  ....  (5)  by  the 
court  upon  motion  of  the  defendant, 
when  upon  trial  the  plaintiff  fails  to 
prove  a  suf&cient  case  for  the  jury." 
Section  764  of  the  Revised  Statutes 
of  1887,  taking  the  place  of  the  first 
cited  section,  provided,  "At  any  time 
before  the  jury  have  retired,  the 
plaintiff  may  take  a  nonsuit,  but  he 
shall  not  thereby  prejudice  the  right 
of  an  adverse  party  to  be  heard  on  his 
own  claim  for  affirmative  relief." 
Clause  (5)  was  omitted,  and  the  su- 
preme court,  in  Bryan  v.  Pinney,  3 
Ariz.  34,  21  Pac.  332,  held  that  such 
omission  must  be  deemed  ex  industria. 
It  is  to  be  noted,  however,  that  an 
exception  is  made  in  cases  where  the 
defendant  asks  affirmative  relief,  in 
which  event  the  latter  is  entitled  to 
pursue  whatever  remedy  lies  open. 
See,  also,  Roberts  v.  Smith,  5  Ariz. 
368,  52  Pac.  1120;  Santa  Fe  etc.  Co. 
V.  Ford,  10  Ariz.  201,  85  Pac.  1072; 


and  see  section  1396,  Revised  Statutes 
of  1901. 

The  Wyoming  code  (section  4610, 
Compiled  Statutes  of  1910)  contains 
no  provision  corresponding  with  sub- 
division 5  of  section  581  of  the  Cali- 
fornia code,  and  no  other  provision 
from  which  the  authority  is  to  be  de- 
rived to  order  a  nonsuit  on  defend- 
ant's motion  for  failure  of  plaintiiTs 
proof. 

It  may  be  noted  in  this  connection 
that  compulsory  nonsuit  was  unknown 
to  the  common  law,  which  recognized 
nonsuit  as  a  proceeding  with  plain- 
tiff's consent.  In  other  words,  statu- 
tory nonsuit  corresponds  to  common- 
law  dismissal  of  the  action,  and  vice 
versa. 

•  See  Geary  v.  Simmons.  39  CaL 
224 ;  Vanderf ord  v.  Foster,  65  Cal.  49. 
2  Pac.  736;  Fox  v.  Southern  Paeifif 
Co.,  95  Cal.  234,  30  Pac.  384;  Ton- 
louse  V.  Pare,  103  Cal.  251,  37  Fac. 
146;  Estate  of  Morey,  147  Cal.  495, 
82  Pae.  57.    Section  117,  pott. 
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can  be  raised  to  tbe  exercise  of  the  court's  discretion  in  a  proper 
case.  The  very  nature  of  a  nonsuit,  such  as  is  defined  in  subdi- 
vision 5,  is  violated  when  the  defendant  is  permitted  to  introduce 
evidence  in  support  of  his  motion  therefor;  and  while  the  matter 
may  be  said  to  be  properly  addressed  to  the  discretion  of  the  court 
to  entertain  the  motion  at  any  time  prior  to  retirement  of  the  jury, 
even  after  defendant's  evidence  has  been  introduced,  yet  that  evi- 
dence should  never  be  permitted  to  enter  into  the  consideration 
of  the  motion,  which  should  rest  entirely  upon  plaintiff's  failure 
to  prove  his  case.*® 

Compulsory  nonsuit  is  not  a  bar  to  another  action.*^ 

§  115.  Orounda  upon  Which  a  Motion  for  Nonsxdt  may  be 
Made — ^Variance. — ^As  already  shown,  the  statute  provides  that  an 
action  may  be  dismissed  and  a  nonsuit  granted  ''by  the  court  upon 
motion  of  the  defendant  when  upon  the  trial  the  plaintiff  fails  to 
prove  a  suflBcient  case  for  the  jury."*  There  is,  of  course,  an  infin- 
ite variety  of  ways  in  which  a  failure  of  proof  may  occur.  If  the 
plaintiff  fail  in  any  one  link  in  the  chain  of  proof  required  by 
the  case  made  by  his  complaint,  his  whole  case  falls  to  the  ground. 
It  is  unnecessary  to  say  anything  concerning  this  kind  of  failure 
of  proof.  But  it  often  happens  that  a  plaintiff  will  show  by  his 
evidence  a  case  calling  for  some  relief,  but  not  the  relief  called  for 
by  the  facts  stated  in  his  complaint.    In  such  case  there  is  said  to 


10  In  Vanderf opd  y.  Foster,  65  Cal. 
49,  2  Pac.  736,  the  eourt,  while  siu- 
taining  the  position  outlined  in  the 
text,  said  that  the  practice  of  grant- 
ing a  nonsuit  after  defendant  has 
intrcrdueed  his  evidence  should  rarelj 
be  resorted  to.  And  see  Ferrera  v. 
Parke,  19  Or.  141,  23  Pae.  883,  where 
the  supreme  court  of  that  state  in 
OTerruling  the  California  decisions 
upon  the  point,  said  that  the  very 
nature  of  a  nonsuit  is  violated  where 
defendant  is  permitted  to  introduce 
evidence  in  its  support.  See  section 
117,  post. 

The  language  of  section  6998,  Be- 
vised  Codes  of  North  Dakota,  differs 
from  that  of  the  California  and  other 
codes,  with  respect  to  the  time  when 
the  motion  maj  be  made.  Subdivi- 
sion 3  of  that  section  is  as  follows: 
"Bj  the  court,  when  upon  the  trial 
and  before  the  final  submission  of  the 
New  Trial— se 


case,  the  plaintiff  abandons  it,  or  fails 
to  substantiate  or  establish  his  claim 
or  cause  of  action,  or  right  to  re- 
cover." Under  the  authority  of  this 
provision  it  is  obvious  that  nonsuit 
may  be  asked  at  any  time  prior  to 
final  submission,  and  to  this  extent,  at 
least,  the  criticism  of  the  practice  of 
allowing  the  motion  to  be  made  after 
the  defendant  introduces  his  evidence 
is  without  foundation. 

It  would  seem  that  the  time  to  move 
for  nonsuit  may  be  affected  by  the 
shifting  of  the  burden  of  proof.  See 
Davis  V.  Holbrook,  25  Colo.  493,  55 
Pac.  730. 

11  Guthiel  V.  Gilmer,  27  Utah,  496, 
76  Pac.   628. 

See  section  119a,  post, 

1  Laws  1851,  p.  73,  sec.  148,  subdi- 
vision 5;  section  581,  subdivision  5, 
California  Code  of  Civil  Procedure. 
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be  a  variance.  By  the  act  of  1851  it  was  provided  that  ''the  oonrt 
shall  in  every  stage  of  the  case  disregard  any  error  or  defect  in 
the  pleadings  which  shall  not  affect  the  substantial  rights  of  the 
parties;  and  no  judgment  shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect"; '  and  this  provision  has  always  been  in 
the  statute.  It  mitigates  the  strictness  of  the  common-law  rules 
as  to  variance,  but  does  not  do  away  with  them  entirely.  As  re- 
marked by  Rhodes,  J.,  in  Stout  v.  CoflSn,*  *'the  rule  that  the  ofle- 
gata  must  correspond  with  the  probata  is  not  abrogated  by  the 

Practice  Act The  consequences  of  a  variance  between  the 

averments  of  a  pleading  and  the  proofs  are  the  same  under  our 
system  of  practice  as  at  common  law,  except  that  they  may  be  to 
a  great  extent  obviated  by  amendments  to  the  pleadings  which  are 
allowed  with  great  liberality."  Accordingly,  it  has  always  been 
the  rule  that  the  plaintiff  must  prove  in  substance  the  cause  of 
action  set  forth  in  his  complaint,  or  fail.  Thus  in  Cotes  v.  Camp- 
bell/ where  the  plaintiff  declared  on  a  note  alleged  to  have  been 
made  by  one  McEjnley  and  one  Campbell,  but  introduced  in  evi- 
dence a  note  signed  by  H.  B.  McKinley  and  C.  Campbell  &  Co^ 
the  supreme  court  held  that  the  defendant's  objection  to  the  adnus- 
sibility  of  the  note  in  evidence  should  have  been  sustained,  and 
said:  ''No  principle  is  better  settled  than  that  the  allegations  and 
proof  must  correspond.  In  this  case  the  variance  was  in  important 
and  substantial  particulars,  and  is  therefore  fatal."  So  where  the 
plaintiff  declared  upon  a  several  contract,  it  was  held  that  evi- 
dence of  a  joint  contract  was  properly  excluded.*  So  where  a 
contract  to  pay  a  definite  sum  absolutely  is  alleged,  proof  of  a  con- 
tract to  pay  a  sum  contingent  was  held  to  be  a  fatal  variance.*^ 


>  Laws  1851,  p.  61,  sec.  71;  sec- 
tion 475,  California  Code  of  Civil  Pro- 
cedure ;  and,  as  to  variance  in  general, 
see  sections  469,  470  and  471,  Califor- 
nia Code  of  Civil  Procedure.  See,  also, 
latter  part  of  this  section.  And  see,  as 
to  mitigation  of  doctrine  of  variance 
by  these  last-cited  sections,  Higgins  v. 
Graham,  143  Cal.  131,  76  Pac.  898. 

8  28  Cal.  65. 

4  3  Cal.  191.  Plaintiff  cannot  al- 
lege one  cause  of  action  and  prove  an- 
other. Seebach  v.  Kuhn,  9  Cal.  App. 
485,  99  Pac.  723;  Forsell  v.  Pitts- 
burgh etc.  Co.,  38  Mont.  403,  100  Pac. 
218.  A  variance  will  always  be  fatal 
unless  it  is  within  one  of  the  recog- 


nized  exceptions.    Loacks  y.  Danes, 
43  Colo.  490,  96  Pac.   191. 

That  the  allegata  and  probata  most 
correspond  was  enunciated  in  the  tol- 
lowing  Colorado  eases:  Bosenfeld  v. 
Hosenfeld,  21  Colo.  16,  40  Pac.  49; 
Denver  etc.  Co.  v.  Simpson,  21  Colo. 
371,  41  Pac.  499 ;  Rustin  v.  M.  a  IL 
Co.,  23  Colo.  351,  47  Pac.  300;  Darkee 
v.  Jones,  27  Colo.  159,  60  Pac  618; 
Caimes  v.  Cairnes,  29  Colo.  260,  93 
Am.  St.  Bep.  55,  68  Pae.  233;  Fiseher 
V.  Hanna,  8  Colo.  App.  471,  47  Pie. 
303. 

5  Steams  v.  Martin,  4  CaL  227. 
See,  also,  Farmer  v.  Cram,  7  CaL  135. 

Ba  Owen  y.  Meade,  104  CaL  179, 
37  Pac.  923.    See^  alao,  Brown  v.  Hia- 
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So  where  the  complaint  was  uncertain  as  to  whether  the  allegation 
was  of  a  partnership  or  of  an  individual  contract,  and  the  evidence 
showed  a  partnership  contract,  and  in  order  to  avoid  the  objection 
that  no  certificate  of  partnership  had  been  published  by  the  plain- 
tiffs, as  required  by  the  Civil  Code,  the  plaintiff's  counsel  con- 
tended that  the  complaint  could  be  construed  as  alleging  an  indi- 
vidual and  not  a  partnership  demand,  the  supreme  court  said: 
"We  are  inclined  to  agree  with  him;  but  how  can  proof  of  a  part- 
nership contract  sustain  allegations  of  an  individual  contract? 
There  is  no  principle  better  established  than  that  allegations  and 
proofs  offered  under  them  must  correspond.    The  contract  proved 
does  not  sustain  the  allegations  of  the  plaintiff's  complaint — a 
partnership  transaction  is  not  the  transaction  of  the  individual 
copartners.    Under  no  rule  of  proceedings,  says  Chief  Justice  Mar- 
shall, could  the  interest  of  a  copartner  be  given  in  evidence  on  an 
averment  of  individual  interest.     (Oraves  v.  Boston  Insurance  Co., 
2  Cranch,  419  [2  L.  ed.  324] ;  see,  also,  Cotes  v.  Campbell,  3  Cal. 
191;  Morrison  v.  Bradley  &  Co.,  5  Cal.  503;  Green  v.  Covillaud, 
10  Cal.  322  [70  Am.  Dec.  725].) "•    So  in  Tomlinson  v.  Monroe,^ 
it  was  held  that  the  plaintiffs  must  prove  a  contract  the  same  in 
its  essential  features  as  the  one  declared  on,  and  that  an  allegation 
of  a  contract  is  not  sustained  by  proof  of  a  tort.    So  in  Johnson 
V.  Moss,"  where  the  plaintiff  alleged  that  the  defendant  agreed 
that  he  would  remove  his  ferry  and  fixtures  from  a  certain  landing 
place,  and  would  not  again  establish  or  maintain,  or  permit  any- 
one to  establish  or  maintain,  a  ferry  at  the  place,  it  was  held  that 
proof  that  the  agreement  was  that  the  defendant  should  give  a 
written  guaranty  "that  there  should  be  no  more  ferry  there,'* 
which  written  guaranty  was  never  given,  did  not  sustain  the  com- 
plaint, and  that  the  motion  for  a  nonsuit  should  have  been  granted. 
So  in  Christian  College  v.  Hendley,*  where  the  plaintiff,  which  was 


ing  Co..  150  Cal.  376,  89  Pac.  86, 
where  the  principle  was  expressed  in 
the  dieium  of  the  court,  but  it  was 
held  to  be  without  application  to  the 
case  at  bar  because  of  the  fact  that 
the  averment  of  unconditional  pay- 
ment was  merely  an  erroneous  con- 
elusion  from  the  probative  facts 
alleged,  which  in  themselves  properly 
Bet  up  a  case  within  the  proof. 

e  McCord   v.   Seale,   56    Cal.    262; 
Weinreich  y.  Johnson,  78  CaL  254,  20 


Pac.  556.  But  see  Wise  v.  Williams, 
72  Cal.  544,  14  Pac.  204;  and  see 
Williams  v.  Southern  Pac.  Co.,  110 
Cal.  457,  42  Pac.  974;  and  Elmore 
V.  Elmore,  114  Cal.  516,  46  Pac.  458, 
as  to  manner  of  raising  the  objection. 

T  41   Cal.   94.    See,  also,  Stout  t. 
Coffin,  28  Cal.  65. 

•  45  Cal.  515. 

•  49  Cal.  347. 
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a  corporation,  declared  upon  a  promise  to  pay  to  it  (the  plaintiff) 
the  amount  of  a  certain  subscription,  and  the  proof  was  of  a  prom- 
ise to  pay  to  the  "finance  committee  to  be  elected  hereafter  by  the 
Christian  Church  of  Santa  Rosa,"  it  was  held  that  there  was  a 
fatal  variance,  and  that  if  it  were  true,  as  contended  by  the  plain- 
tiff, that  all  the  property  vested  by  operation  of  law  in  the  plain- 
tiff, such  fact  should  have  been  alleged  in  the  complaint.  So  in 
Hasshagen  v.  Hasshagen,*^  which  was  a  suit  to  declare  an  express 
trust,  evidence  of  a  verbal  understanding  was  held  to  be  insoffi- 
cient  to  sustain  an  allegation  that  there  was  a  written  declaration 
of  the  trust,  and  the  supreme  court  held  that  nonsuit  should  have 
been  granted  for  the  variance.  So  in  Beed  v.  Norton,***  an  action 
to  enforce  a  mechanic's  lien,  where  the  complaint  was  drawn  upon 
the  theory  that  there  was  no  valid  contract,  and  that  the  plaintiffs 
dealt  directly  with  the  owner  of  the  building,  who  was  charged 
with  liability  for  the  whole  of  the  claims,  a  judgment  based  npon 
findings  that  there  was  a  valid  contract  was  reversed,  the  eonrt 
saying : 

*'The  allegata  and  probata  as  shown  by  the  findings  do  not 
agree.  In  an  action  to  enforce  the  lien  of  a  mechanic  or  material- 
man, the  complaint  must  show,  either  that  the  building  was  con- 
structed under  a  valid  statutory  contract,  or  that  it  was  not,  and 
a  complaint  upon  the  one  theory  will  not  warrant  a  judgment  upon 
the  other." 

So  in  Chetwood  v.  California  National  Bank,**  where  the  com- 
plaint charged  joint  negligence  of  members  of  the  executive  com- 
mittee of  a  bank,  proof  of  negligence  of  one  of  the  members  onlj, 
as  president  of  the  bank,  was  held  a  fatal  variance.  So  in  Elmore 
V.  Elmore,**  which  was  a  suit  to  enforce  a  trust  in  favor  of  plain- 


9a  80  Cal.  514,  22  Pac.  294. 

9i>  99  Cal.  617,  34  Pac.  333.  And 
see  the  following  mechanic's  lien 
cases  where  the  variance  was  held 
fatal:  Cox  v.  McLaughlin,  63  Cal. 
196;  Malone  v.  Big  Flat  etc.  Co.,  76 
Cal.  578,  18  Pac.  772;  Eaton  v.  Mala- 
testa,  92  Cal.  75,  28  Pac.  54;  Wag- 
ner V.  Hansen,  103  Cal.  104,  37  Pac. 
195;  Palmer  v.  Lavigne,  104  Cal. 
30,  37  Pac.  775;  Wilson  v.  Nugent, 
125  Cal.  280,  57  Pac.  1008;  and  see 
Santa  Monica  etc.  Co.  v.  Hege,  119 
Cal.  376,  51  Pac.  555.  In  the  follow- 
ing cases  (mechanics'  liens)  the 
variance  was  held  immaterial:  Dav- 


vies-Henderson  Lumber  Co.  ▼.  Gotti- 
ehalk,  81  Cal.  641,  22  Pac.  860;  SUr 
etc.  Co.  V.  Porter,  4  Cal.  App.  470,  ^ 
Pac.  497;  Lucas  v.  Bea,  10  CaL  App. 
641,  102  Pac.  822. 

See  Hendy  etc.  Works  ▼.  V^ffSt 
etc.  Co.,  24  Or.  152,  33  Pae.  403; 
Bardwell  t.  Anderson,  13  Mont.  87, 32 
Pac.  285. 

A  study  of  these  eases  diseloees 
that  because  of  toe  peculiar  nature  of 
the  proceeding  the  application  of  the 
principle  of  variance  is  somewhit 
more  rigid  than  in  ordinary  actions. 

»c  113  Cal.  414,  45  Pac.  704. 

M  114  CaL  516,  46  Pac.  458. 
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tiff  and  against  defendant  in  respect  of  real  property  alleged  to 
have  been  purchased  with  money  of  the  former  given  the  latter 
for  that  purpose,  fbidings  and  a  judgment  for  the  money  itself 
were  held  a  fatal  variance  in  the  ailegata  and  probata,  and  the 
judgment  was  reversed.  So  in  Ogden  v.  Davis,**  which  was  an 
action  upon  a  stay  bond  in  a  foreclosure  suit,  for  waste  committed 
on  the  mortgaged  premises,. proof  of  waste  committed  on  premises 
other  than  those  described  in  the  mortgage  was  held  to  be  a  fatal 
variance,  notwithstanding  the  fact  that  the  premises  described  in 
the  mortgage  and  bond  had  no  existence  in  fact,  and  that  the  de- 
scription was  erroneous.  Proof  as  to  the  mistake  and  the  identity 
of  the  mortgaged  premises  was  properly  excluded.  So  in  Davey 
V.  Southern  Pacific  Co.,"  evidence  as  to  injuries  incurred  by  fall- 
ing into  an  excavation  left  by  defendant  in  an  exposed  and  unpro- 
tected situation  on  its  right  of  way,  its  private  property,  was  held 
to  constitute  a  material  variance  in  proof,  where  the  complaint 
alleged  that  the  excavation  was  in  the  public  street,  notwithstand- 
ing it  was  at  a  point  on  the  private  right  of  way  over  which  the 
public  had  a  right  to  pass.  As  an  ins):ance  of  a  variance  that  was 
not  a  variance  look  at  the  case  of  Chalmers  v.  Chalmers,'*  where 
proof  of  a  partnership  between  two  was  held  to  sustain  an  allega- 
tion of  a  partnership  between  those  two  thus  specified  and  another. 

Where  the  proof  established  a  contract  to  do  certain  work, 
** alarm-bell  and  battery  not  included,"  it  was  held  that  there  was 
no  variance  where  the  complaint  set  up  the  same  contract  without 
referring  to  the  alarm-bell  and  battery.*^ 

In  an  action  for  slander,  it  is  said  that  the  rule  that  the  allegata 
and  probata  must  correspond  is  eminently  applicable.  ''The  plain- 
tiff is  not  entitled  to  a  recovery  upon  proof  of  words  not  set  forth 
in  his  complaint,  or  upon  a  failure  to  prove  the  slanderous  words 
which  he  has  alleged.  It  is  unavailing  that  the  evidence  is  such 
as  would  authorize  a  jury  to  find  that  the  defendant  intended  to 
charge  the  plaintiff  with  the  crime ;  their  function  is  to  determine 
whether  he  spoke  the  words  alleged  in  the  complaint.  "'"^ 

In  most  of  the  foregoing  cases,  objection  on  account  of  the  vari- 
ance was  taken  in  the  court  below,  either  by  objecting  to  the  admis- 
sibility of  the  evidence  or  by  motion  for  nonsuit.    A  variance  may 

••  116  Cal.  32,  47  Pac.  772.  »n  Georges  ▼.  Kesster,  131  Cal.  183, 

n  116  Cal.  325.  48  Pac.  117.  *^f "^.^^v.  Priennuth.  1  Cal.  App. 

•t  81  CaL  84.  656,  82  Pae.  571. 
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be  taken  adrantage  of  in  either  of  these  modes/'  and  the  defend- 
ant is  not  precluded  from  moving  for  a  nonsuit  on  the  ground  of 
variance  by  reason  of  his  failure  to  object  to  the  admissibility  of 
the  evidence.*"^  Evidence  wholly  outside  of  the  issues  must  be 
disregarded,  whether  objection  was  made  to  it  or  not;**  and  if 
the  courts  find  the  facts  shown  by  such  evidence  the  findings  are 
nugatory.  This  has  been  frequently  decided.  Thus  in  Lewis  v.- 
Myers  ^®  the  action  was  upon  a  promissory  note ;  the  finding  was 
that  no  note  had  been  given,  but  that  the  defendant  was  indebted 


•  I  See  Farmer  v.  Gram,  7  C5al.  135; 
Eyersdon  t.  Majhew,  85  Cal.  1,  21 
Pac.  431,  24  Pac.  382.  See,  also,  El- 
more y.  Elmore,  114  Gal.  516,  46  Pac. 
458,  and  other  eases  cited  in  note  6, 
above.  And  see  Kutcher  y.  Love,  19 
Golo.  542,  36  Pac.  152. 

9m  Johnson  v.  Moss,  45  Gal.  515. 
Also  Bailey  y.  Brown,  4  Gal.  App.  515, 
88  Pac.  518.  This  case  was  declared 
by  the  court  not  to  be  in  conflict  with 
Marshall  v.  Ferguson,  23  Gal.  65. 
Probably  the  court  meant  that  the 
decisions  in  the  two  cases  were,  not 
in  conflict.  The  dictum  in  Marshall 
V.  Ferguson'  is  certainly  incorrect. 
For  the  court  seemed  to  be  of  opinion 
that  the  motion  for  nonsuit  was  prop- 
erly denied  because  the  objection  was 
not  made  "at  the  proper  time,  which 
was  when  the  evidence  was  intro- 
duced"; although  "the  proof  differs 
from  the  averments  of  the  complaint 
in  almost  every  essential  particular." 
The  real  ground  of  the  decision  seems 
to  have  been  that  the  denial  of  the 
nonsuit  was  not  specified  in  the  state- 
ment. 

An  objection  to  the  introduction  of 
evidence  on  the  ground  of  failure  to 
allege  a  cause  of  action  is  always 
timely.  Buckman  v.  Hatch,  139  Gal. 
53,  72  Pac.  445;  Bell  v.  Thompsoz^ 
147  Cal.  689,  82  Pac.  327;  Carpen- 
ter V.  Sibley,  153  Gal.  215,  126  Am. 
St.  Rep.  77,  94  Pac.  879,  15  L.  R.  A., 
K.  S.,  1143,  15  Ann.  Gas.  484;  HaU 
y.  Linn,  8  Colo.  264,  5  Pac.  641.  But 
unless  there  is  a  total  failure,  the 
objection  is  not  properly  raised  at 
the  time  the  evidence  is  introduced, 
and  defendant  must  perforce  wait  un- 
til the  evidence  is  all  in,  and  move 
for  a  nonsuit  on  the  ground  of  vari- 
ance.   Bank  t.  Cochran,  17  Okl.  538, 


87  Pac.  855 :  and  see  EeUy  y.  North- 
em  Pacific  6>.,  35  Mont.  243,  88  Pae. 
1009;  MarshaU  v.  Homier,  13  Okl. 
264,  74  Pac.  368;  Hogan  y.  Bailey, 
27  Okl.  15,  110  Pac.  890. 

9a  In  Horton  v.  Dominguei,  68  Gal 
642,   10   Pac.    186,   very   often  cited 
in  support  of  this  doctrine,  the  court 
said:     "It   should    not   be   permitted 
that   the   plaintiff   should    allow  the 
cause  to  be  tried  as  if  issues  are  reg- 
ularly joined,  and  when  the  result  ii 
a  judgment  adverse  to  his  claims,  urge 
in  this  court  that  no  such  issue  was 
made  in  the  court  below."    This  lan- 
guage is  broad  enough  to  include  a 
class  of  cases,  cited  below,  where  it 
vTas  held  that  objections  to  the  intro- 
duction of  evidence    wholly    outside 
the  issues,  or  inconsistent  therewith, 
need  not  be  made  in  the  trial  court. 
There  are,  perhaps,  other  cases  where 
the  language  used  would  justify  the 
same  conclusion.     If    so,    they   must 
all  be  regarded  as  distinguished,  and 
as  applicable  solely   to   the  doctrine 
outlined   in   the   text   hereafter,  and 
supported  by  eases  cited  in  note  17 
et   seq.    If   the   evidence    offered  is 
wholly  outside  of  the  issues  ioiaed, 
an  objection  is  not  necessary;  out  if 
the    pleadings  are   defective  merely^ 
and  no  objection  is  maie  by  demurrer 
or  to  the  evidence  when  it  is  offered, 
and  the  issues  are  treated   as   suiB- 
ciently  joined,  an  objection  is  essen- 
tial, and  unless  there  is  an  objection 
the  point  cannot  be  raised  on  appeal 

S^  Schirmer  v.  Drexler,  134  CaL 
134,  66  Pac.  180;  HUdreth  v.  Men- 
tecito  Co.,  139  Gal.  22,  72  Pac.  395; 
Kredo  v.  Phelps,  145  Cal  526,  78  Pu. 
1044. 

10  3  Gal.  475. 
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to  the  plaintifF  for  goods  sold;  and  judgment  was  given  for  the 
price.    The  supreme  court  reversed  this  judgment,  saying: 

''There  is  no  plainer  principle  than  that  the  allegata  and  pro- 
bata must  correspond." 

So  where  the  plaintiff  alleged  that  the  defendant  contracted  to 
pay  plaintiff  for  labor,  it  was  held  that  proof  that  another  party 
had  contracted  to  pay  plaintiff  did  not  sustain  the  complaint,  al-. 
though  defendant  had  received  the  benefit  of  the  labor.^^  So  in 
Tryon  v.  Sutton,**  which  was  an  action  for  the  foreclosure  of  a 
mortgage,  the  plantiff  alleged  that  the  note  and  mortgage  were 
made  to  one  Anestine.Schroeder,  and  by  her  assigned  to  him.  It 
was  proved,  however,  that  Anestine  Schroeder  was  a  married 
woman,  and  that  the  note  and  mortgage  were  community  prop- 
erty. Upon  this  proof  the  assignment  alleged  was  stricken  out  as 
mvalid.  But  the  evidence  showed  that  there  was  an  assignment 
by  the  husband  as  well  as  the  wife.  The  supreme  court  held,  how- 
ever, that  the  husband's  assignment  could  not  be  considered  be- 
cause not  alleged,  and  Baldwin,  J.,  delivering  the  opinion,  said: 
''Upon  the  pleadings  the  same  case  is  not  made  as  in  the  proofs. 
In  a  chancery  case  a  party  has  a  right  to  insist  that  the. legal  con- 
clusion to  be  deduced  from  the  pleadings,  whatever  may  be  the 
proofs,  shall  be  applied."  So  in  Gregory  v.  Haworth,*'  where  the 
court  below  allowed  the  plaintiff  to  recover  upon  evidence  show- 
ing a  state  of  facts  negatived  by  the  allegations  of  the  complaint, 
the  supreme  court  reversed  the  judgment,  and  Sanderson,  C.  J., 
delivering  the  opinion,  said:  "The  case  seems  to  have  been  tried 
upon  the  theory  that  a  pledge  was  averred,  and  the  plaintiff  al- 
lowed to  recover  a  judgment  upon  a  finding  which  at  the  outset 
he  declared  to  be  pretended  and  false.  This  cannot  be  allowed 
without  a  gross  violation  of  the  rule  which  requires  that  the  alle- 
gations of  the  complaint,  the  evidence,  and  the  findings  should  cor- 
respond in  legal  intent.  The  averment,  the  proof,  and  the  find- 
ing should  harmonize  and  proceed  upon  the  same  theory,  each 
pointing  with  logical  distinctness  to  the  same  result.  A  recovery, 
if  had,  must  be  secundum  allegata,  and  must  be  grounded  upon 
the  facts  which  are  averred  in  the  complaint,  and  not  upon  those 
which  are  denied."    So  in  Mondran  v.  Ooux,*^  which  was  an  action 

11  Morrison  ▼.  Bradley  etc.  Co.,  6  i»  25  Cal.  653. 

Gal.  503.  i«  51  Cal.  151.    And  see  Burke  v. 

^  13  Cal.  490.  Levy,  6S  Cal.  32,  8  Pae.  627. 
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to  establish  a  trust  as  to  an  undivided  half  of  a  piece  of  land,  the 
plaintiff  alleged  that  the  trust  resulted  from  the  payment  by  him 
of  half  of  the  purchase  money;  the  finding  was  that  the  parties 
'*were  partners  in  the  purchase,"  and  **were  equally  interested 
therein  as  owners."  The  supreme  court  reversed  the  judgment, 
saying:  ''The  cause  of  action,  if  any,  established  by  the  findings 
is  wholly  different  from  that  averred  in  the  complaint,  and  is  for- 
eign to  any  issue  raised  by  the  pleadings.  The  rule  is  well  settled 
that  the  plaintiff  must  recover,  if  at  all,  upon  the  cause  of  action 
set  out  in  his  complaint,  and  not  upon  some  other  which  may  be 
developed  by  the  proofs."^"  Upon  the  same  principle,  where  a 
complaint  is  radically  defective  it  is  unavailing  that  evidence  be 
introduced,  and  a  finding  and  judgment  made  thereon.  Thus  in 
Hicks  V.  Murray,^*  which  was  an  action  to  foreclose  a  mechanic's 


IB  See,  also,  Hopkins  v.  Orcutt,  51 
Cal.  537;  Capuro  v.  Builder's  Ins.  Co., 
39  Cal.  123;  Anderson  v.  Taylor,  56 
Cal.  131,  38  Am.  Rep.  52;  Lake  v.  Teb- 
bets,  56  Cal.  481.  So  it  will  not 
avail  a  party  that  he  introduce  evi- 
dence in  support  of  an  affirmative  de- 
fense, if  the  defense  be  not  set  up 
in  the  answer.  See  Smith  v.  Owens, 
21  Cal.  11;  Cassacia  v.  Phoenix  Ins. 
Co.,  28  Cal.  628. 

i«  43  Cal.  515.  See,  also,  Barron 
V.  Prink,  30  Cal.  489;  Choynski  v. 
Cohen,  39  Cal.  501,  2  Am.  Rep.  476; 
Bachman  v.  Sepulveda,  39  CiU.  688; 
CoUins  V.  Bartlett,  44  Cal.  371 ;  Welch 
V.  Smith,  45  Cal.  230;  Sacramento 
y.    National    Bank    of    D.    O.    Mills, 

51  Cal.    504;     Rogers    v.    Shannon, 

52  Cal.  99;  Sigourney  v.  Zeller- 
bach,  55  Cal.  431;  Burke  v.  Levy, 
68  Cal.  32,  8  Pac.  527;  Harrison  v. 
McCormick,  69  Cal.  616,  11  Pac.  456; 
Heinlen  v.  Heilbron,  71  Cal.  557,  12 
Pac.  673;  Bryan  v.  Tormey,  84  Cal. 
126,  24  Pac.  319;  Reed  v.  Norton, 
99  Cal.  617,  34  Pac.  333;  Elmore 
V.  Elmore,  114  Cal.  516,  46  Pac.  458; 
Ogden  V.  Davis,  116  Cal.  32,  47  Pac. 
772;  Davis  v.  Pacific  Tel.  etc.  Co., 
127  Cal.  312,  57  Pac.  764,  59  Pac. 
698;  Schrimer  v.  Drexler,  134  Cal. 
134,  66  Pac.  180;  Nichols  v.  Randall, 
136  Cal.  426,  69  Pac.  26;  Hildreth 
V.  Montecito  Co.,  139  Cal.  22,  72 
Pac.  395;  Kredo  v.  Phelps,  145  Cal. 
626,  78  Pac.  1044;  see,  also,  Owen 
V.  Meade,  104  Cal.  179,  37  Pac.  923; 


Riverside  Water  Co.  ▼.  Gage,  108 
Cal.  240,  41  Pac.  299;  Chetwood  v. 
California  National  Bank,  113  CbI 
414,  45  Pac.  704;  Davy  v.  Soatheni 
Pacific  Co.,  116  Cal.  325,  48  Pac.  117; 
Rogers  v.  EimbaU,  121  CaL  247,  53 
Pac.  648;  Wallace  v.  Farmers'  Ditch 
Co.,  130  Cal.  578,  62  Pac  1078. 

Also,    Buddress    y.     Schafer,    12 
Wash.  310,  41  Pac  43;   Gilmore  v. 
Baker,  12  Wash.  468,  41  Pac  124; 
Thomas  v.  Mackey,  3  Colo.  390;  Gil- 
pin V.  Ebert,  2  Colo.  23;  Gargan  v. 
School  District,  4  Colo.  53;  Hammer 
V.    Downing,    39    Or.    504,    64    PU. 
651,  65  Pac.  17,  65  Pac  990,  67  Pac 
30;  Hall  v.  Woolery,  20  Wash.  440, 
55  Pac.  562;  Goldwater  t.  Bnmside, 
22  Wash.  215,  60  Pac.  409;  Brown 
V.   Baruch,   24   Wash.   572,   64  Ptc 
789;  Bank  v.  Killgore,  10  Colo.  App^ 
536,  61  Pac  1023 ;  Hannah  ▼.  Green- 
field, 36  Or.  97,  58  Pac  888;  Ceder- 
son  ▼.  Oregon  etc  Co.,  38  Or.  343, 
62  Pac  637,  63  Pac  763;  Paolkner 
V.  Seattle  etc  Co.,  19  Wash.  320.  53 
Pac.  365;  Kennedy  v.  School  District, 
20  Wash.  399,  55  Pac  567;  Hamill 
V.   Copeland,   26   Colo.    178,  56  Fie. 
901;   Kutcher  v.  Love,  19  Colo.  542, 
36  Pac.  152 ;  Newell  v.  Nicholson,  17 
Mont.  389,  43  Pac  180;  Peay  v.  Salt 
Lake  City,  11  Utah,  331,  40  Pac  206; 
Bottom  V.  Barton,  12  Colo.  App.  53, 
54   Pac    1031;    Bank  v.   Hunter,  35 
Or.    188,   57   Pac   424;     Whitnev  v. 
Richards,  17  Utah,  226,  53  Pae.  1122; 
Mellott  T.  Downing,  39  Or.  218,  64 
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lien,  the  complaint  did  not  aver  that  the  claim  of  lien  filed  in  the 
recorder's  ofSee  contained  a  statement  of  the  name  of  the  o^mer 
or  reputed  owner  of  the  premises.  The  claim  itself  introduced  in 
evidence  contained  the  requisite  statement.  But  the  supreme  court 
reversed  the  judgment,  and  Wallace,  C.  J.,  delivering  the  opinion, 
said:  "It  has  so  often  be^  determined  that  unless  the  facts  essen- 
tial to  the  support  of  a  case  be  alleged  upon  the  record,  evidence 
upon  such  omitted  facts  cannot  be  heard  or  considered,  that  a  cita- 
tion of  authorities  upon  the  point  is  unnecessary.  Evidence  of 
facts  or  stipulations  as  to  the  facts  of  a  case  cannot  make  the  case 
broader  than  it  appears  by  allegation,  nor  can  a  party  by  mere 
force  of  facts  admitted  or  proven  become  entitled  to  relief,  to  which 
he  would  not  have  been  entitled  had  his  case  been  resisted  only  by 
general  demurrer  interposed  to  the  pleadings  upon  which  he 
relies.'' 

•  But  while  the  rule  above  stated  is  well  settled,  it  must  be  borne 
in  mind  that  if  the  allegation  be  defective  merely,  and  the  case 
be  tried  in  the  court  below  upon  the  theory  that  it  is  sufScient,  the 
party  will  not  be  allowed  to  raise  an  objection  in  the  supreme  court 
for  the  first  time.  Thus  in  King  v.  Davis,^^  the  pleading  contained 
a  general  allegation  of  fraud,  without  any  statement  of  the  facts 
constituting  the  fraud;  but  the  case  being  tried  upon  the  merits 
upon  this  point  without  objection,  it  was  held  that  it  could  not  be 
contended  in  the  supreme  court  that  there  was  no  issue  of  fraud. 

So  in  Be  Doyle,*^*  issues  framed  by  petition  and  contest  for 
probate  of  will,  where  the  case  was  tried  upon  the  assumption  of 
all  the  parties  that  the  material  allegations  of  contestant's  plead- 
ing were  dctnied,  were  held  sufficient,  and  that  the  question  of  in- 
sufficiency could  not  be  raised  for  the  first  time  on  appeal.  So  in 
Hughes  V.  Wheeler,"*  where  a  plea  of  estoppel  set  up  by  defend- 
ant by  way  of  amendment  to  his  answer  was  treated  as  properly 
made  and  sufScient  at  the  trial,  it  was  held  too  late  to  object  to 
its  sufficiency  for  the  first  time  on  appeal.  So  objections  to  a 
cross-complaint  which  was  treated  at  the  trial  as  sufficient  were 

Pac.  393;  Soden  t.  Murphy,  42  Colo.  of  the  variance  is  taken  in  the  trial 

352,  94  Pac.  353 ;  Moaier  v.  Kershow,  court  it  is  deemed  to  have  been  waived. 

16  Colo.   App.    453,    66    Pac.    449;  Duncan  v.  Holder,  15  N.  M.  323,  107 

Haines  t.  Cadwell,  40  Or.  229,  66  Pac.  Pac.  685.'    See,  also,  Aulbach  y.  Dah- 

910;  Nunn  t.  Jordan,  31  Wash.  506,  ler,  4  Idaho,  654,  43  Pac.  322. 

72  Pac.  124.  it*  73  Cal.  564,  15  Pac.  125. 

"  34  Cal.  100.    Unless   advantage  irb  76  Cal.  230, 18  Pac.  386. 


§115 


CSOUNDS  OF  THB  MOTION. 


670 


refused  consideration  when  raised  for  the  first  time  on  appeal.^^* 
So  in  Murdock  y.  Clarke,^^^  where  a  question  of  agency  was  treated 
by  both  parties  at  the  trial  as  an  issue,  and  evidence  thereon  offered 
by  both  parties  without  objection,  it  was  held  too  late  for  plaintiff 
to  urge  on  appeal  for  the  first  time  that  no  such  issue  was  raised. 
So  in  Klopper  v.  Levy,*^*  it  was  held  that  where  an  answer  is  de- 
fective, but  the  case  is  tried  as  though  an  issue  was  properly  raised^ 
and  no  objection,  either  by  demurrer  or  to  evidence,  is  raised  in 
the  trial  court,  plaintiff  cannot  object  for  the  first  time  on  appeal 
that  the  issue  was  not  raised.     So  where  the  answer  of  a  member 
of  a  constable's  posse  did  not  formally  plead  the  writ  and  justi- 
fication,, though  other  members  did,  and  such  answer  was  treated  as 
though  the  plea  had  been  actually  made,  it  is  too  late  to  raise  the 
objection,  after  appeal,  that  the  issue  was  not  so  made.^^'    So 
where  evidence  was  admitted  and  instructions  given  as  though  the 
consent  of  stockholders  had  been  pleaded  on  foreclosure  of  mort-» 
gage  to  secure  bonds,  it  will  be  assumed  that  the  plea  was  sofB- 
ciently  made,  and  an  objection  that  it  was  not  so  made,  raised  for 
the  first  time  on  appeal,  will  be  disregarded.*^*    So  where  the  trial 
was  had  on  the  theory  that  the  value  of  defendant's  land  was  in 
issue,  and  evidence  was  adduced  by  both  parties  upon  the  point,  it 
is  too  late  to  raise  the  objection  for  the  first  time  on  appeaL*^    So 
in  many  other  cases.*^ 

i7e  Kirsch  ▼.  Kinch,  88  GaL  633, 
23  Pac.  1083. 

"d  90  Cal.  427,  27  Pac.  275. 

"•  98  Cal.  525,  33  Pac.  444. 

iTf  Burnham  y.  Stone,  101  Cal.  164, 
85  Pac.  627. 

i7g  Illinois  T.  &  S.  Bank  v.  Pae. 
Ry.  Co.,  115  Cal.  285,  47  Pac.  60. 

iTh  Barbour  t.  Flick,  126  Cal.  628, 
59  Pac.  122. 

iTk  Hutchings  v.  Castle,  48  Cal.  152, 
but  see,  also,  Capuro  y.  Builders'  Ins. 
Co.,  39  Cal.  123;  so  it  is  held  that 
allegations  not  denied  are  admitted, 
and  evidence  and  findings  contrary  to 
admission  in  the  answer  are  to  be  dis- 
regarded. Hall  V.  Polack,  42  Cal.  218; 
Tevis  V.  Hicks,  41  Cal.  123;  Bradbury 
V.  Cronise,  46  Cal.  289.  But  if  the 
record  shows  that  the  case  was  tried 
•in  the  court  below  upon  the  theory 
that  the  denials  were  sufficient,  the 
party  will  not  be  allowed  to  object  to 
them  for  the  first  time  in  the  supreme 
court.    Spiers  y.  Duane,  64  GaL  176; 


Pacific  Bridge  Co.  y.  Kirkham,  54  CaL 
558;    Cave    y.    Crafts,  53   Cal.  135; 
Tully  y.  Tranor,  53  CaL  274;  Oreea 
V.  L.  8.  &  P.  P.  Co.,  46  CaL  408; 
Teyis  y.  Hicks,  41  Cal.  123;  Baeeoii- 
illat  y.  Bene,  32  CaL  450;  Kslkmaa 
y.  Baylis,  23  CaL  303,  305.    And  ia 
one  case  it  was  held  that  if  a  ease  had 
been  tried  upon  the  theory  that  the 
denials  are  sufficient,  it   is  too  late 
to  present  the  question  of  their  insuffi- 
ciency  by    requesting   an   instructioB 
that  the  allegations  are  to  be  taken 
as   true.     See   Tynan   y.   Walker,  35 
CaL  634,  95  Am.  Dec.  152;   look  at 
Donner  y.  Palmer,  51   CaL  629.    In 
addition  to  the  eases  abow  cited,  see 
Crowley  y.   City   B.  E.   Co.,  60  Cal. 
628;  Hiatt  y.  Board  of  Trustees,  65 
Cal.  481,  4  Pac.  464;   Horton  y.  Do- 
minguez,   68   Cal.   642,   10  Pae.  186; 
Alhambra  etc.  Water  Co.  y.  Richard- 
son. 72  Cal.  598,  14  Pae.  379;  White 
V.  White,  86  CaL  219.  24  Pae,  996; 
Sukeforth  y.  Lord,  87  CaL  399,  25 
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The  reason  of  the  rule  rests  npon  the  well-known  principle  of 
equitable  estoppel  whereby  a  party  will  not  be  permitted  to  take 
advantage  of  conduct  of  his  adversary  resulting  from  his  own  act 
or  neglect  with  respect  to  the  same  thing.  The  court  thus  ex- 
pressed the  doctrine  in  McDougal  v.  Hulet :  *^' 

**  ....  Plaintiff,  by  bringing  the  defendant  Boggs  into  court, 
and  asking  the  court  to  find  the  amount  due,  and  by  allowing  the 
court  to  pass  upon  the  issue  as  though  properly  made,  is  estopped 
now  from  claiming  that  the  matter  was  not  the  subject  of  a  coun- 
terclaim. He  will  not  be  thus  allowed  to  lull  his  adversary  into 
repose  until  his  claim  is  barred  by  the  statute,  and  then  raise  a 
point  which  is  lethal.  ^^ 

As  in  the  case  of  objections  to  evidence,  a  party  will  not  be  al- 
lowed to  treat  a  merely  defective  pleading  as  sufiScient,  intro- 
duce evidence  thereon,  and  thus  mislead  his  adversary  until  such 
time  as  he  may  raise  an  objection  thereto  which  cannot  be  obviated, 
although  had  it  been  made  at  the  proper  time  it  might  have  been 
obviated.^^"*  Thus  in  Milwaukee  etc.  Co.  v.  Warren,*^**  the  court 
said: 

''The  defendants  having  permitted  the  trial  to  proceed  and  the 
case  to  be  submitted  upon  this  theory  are  bound  by  it  and  cannot 


Pae.  497;  Diefendorff  v.  Hopkins,  95 
Cal.  343,  28  Pac.  265,  30  Pac.  549; 
and  see,  also,  Moore  ▼.  Campbell,  72 
Cal.  251,  13  Pac.  689;  Stockton  etc. 
Works  V.  Glens  etc.  Co.,  121  Cal.  167, 
53  Pac.  565;  Barrel!  v.  Lake  View 
Co.,  122  Cal.  129,  54  Pac.  594;  Sprigg 
V.  Barber,  122  Cal.  573,  55  Pae.  419; 
Flinn  v.  Perry,  127  Cal.  648,  60  Pac. 
434;  Weidenmueller  v.  Steams  Co., 
128  Cal.  623,  61  Pac.  374;  Parke  etc. 
Co.  V.  S.  P.  Bridge  Co.,  145  Cal.  534, 
78  Pac.  1065,  79  Pac.  71;  Kimball 
T.  Richardson-KimbaU  Co.,  Ill  Cal. 
386,  43  Pac.  1111. 

See,  also,  Colfax  etc.  Co.  v.  South- 
ern Pacific  Co.,  118  Cal.  648,  50  Pac. 
775,  40  L.  R.  A.  78;  Baxter  v.  Hart, 
104  Cal.  344,  37  Pac.  941;  Delafield 
▼.  San  Francisco  etc.  Co.  (Cal.),  40 
Pac.  958;  Colorado  etc.  Co.  v.  Bees, 
21  Colo.  435.  42  Pac.  42;  Percy  etc. 
Min.  Co.  V.  Hallum,  22  Colo.  233,  44 
Pac.  509;  Denver  etc.  Co.  v.  Bosuck, 
7  Colo.  App.  288,  43  Pac.  456; 
Schmidt  t.  Bank,  10  Colo.  App.  261, 
50  Pac.  733 ;  Tew  v.  Powar,  37  Colo. 
292,    86    Pae.    342;    Cunningham  v. 


Bostwick,  7  Colo.  App.  169,  43  Pae. 
151;  Berdell  v.  Bissell,  6  Colo.  162; 
Florence  etc.  Co.  v.  Jensen,  48  Colo. 
28,  108  Pac.  974;  lawlor  v.  Kemp- 
ner,  20  Mont.  13,  49  Pac.  398; 
Coulter  V.  Laundry  Co.,  34  Mont.  590, 
87  Pac.  973;  Kalispell  etc.  Co.  v. 
McGovern,  33  Mont.  394,  84  Pac.  709; 
Westland  etc.  Co.  v.  Boyal,  36  Wash. 
399,  78  Pac.  1096;  St.  Paul  etc. 
Co.  V.  Mountain  etc.  Co.,  23  Okl.  79, 
99  Pac.  647;  Blair  v.  Wilkerson 
etc.  Co.,  54  Wash.  334,  103  Pac.  18; 
Allison  V.  Bryan,  26  Okl.  520,  138 
Am.  St.  Bep.  988,  109.  Pac.  934; 
Bank  v.  Hastings,  7  Colo.  App.  129, 
42  Pac.  691. 

IT  1  132  Cal.  154,  64  Pac.  278.  See, 
also,  Casey  v.  Leggett,  125  Cal.  664, 
58  Pac.  264.  As  to  waiver  of  defects, 
see  Cushing  v.  Pires,  124  Cal.  663, 
57  Pac.  572. 

17m  See  Baxter  ▼.  Hart,  104  Cal. 
344,  37  Pac.  941. 

iTn  150  Cal.  346,  89  Pac.  93.  And 
see  to  same  effect,  Carroll  v.  Briggs, 
138  CaL  452,  71  Pac.  501. 
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be  permitted  for  the  first  time  to  raise  an  objection  which  could 
have  been  obviated  if  it  had  been  made  in  the  court  below." 

The  party  against  whom  this  form  of  estoppel  is  invoked  must 
have  participated  or  acquiesced  in  the  trial  and  have  acted  as 
though  the  issue  had  in  fact  been  made  by  the  pleadings,  or  acted 
in  such  a  manner  as  may  have  induced  his  adversary  to  believe 
that  the  issue  had  been  properly  made;  or  diverted  his  attention 
f rom^  the  fact  that  it  was  not  so  made.^^i^  As  above  suggested,  this 
principle  of  equitable  estoppel  cannot  be  held  applicable  to  cases 
where  the  evidence  is  wholly  outside  the  issues.^'** 

Mere  defects  in  the  proof  which  do  not  mislead  are  to  be  dis- 
regarded.   This  is  the  result  of  the  provision  above  quoted,  that 
"the  court  shall  in  every  stage  of  an  action  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect."    Under 
this  provision  it  was  held  that  a  mistake  of  a  day  in  alleging  the 
date  of  a  libelous  publication  is  immaterial,  the  court  saying:  "The 
defendants  were  not  misled  by  it;  at  least  they  do  not  pretend 
they  were  misled.    If  they  were  prejudiced  by  it  they  should  have 
shown  to  the  court  in  what  respect,  to  entitle  the  objection  to  con- 
sideration." "    So  in  an  action  of  forcible  entry  the  designation  of 
a  tract  as  the  northeasterly  instead  of  the  northwesterly  comer  is 
immaterial,  if  the  other  and  more  definite  marks  of  description 
sufficiently  indicated  and  identified  the  premises  trespassed  upon.** 
So  in  Peters  v.  Foss,*®  the  plaintiff  in  alleging  the  conditions  to  be 
performed  by  the  defendants  alleged  several  distinct  promises,  but 
the  evidence  showed  one  promise  only ;  the  supreme  court  held  that 
the  court  below  erred  in  nonsuiting  the  plaintiff,  and  Cope,  J., 
delivering  the  opinion,  said:  "Greenleaf  in  his  work  on  Evidence 
says  that  in  such  a  case  the  promises  are  descriptive  of  the  contract 
and  must  be  proved  as  alleged;  and  this  view  appears  to  be  in 
accord  with  the  authorities  cited.     (See  Greenleaf  on  Evidence, 
sees.  66,  67,  68.)     The  seventy-first  section  of  the  Practice  Act 

i7p  Ortega  v.  Cordero,  88  Cal.  221,  and  cases  cited  in  notes  9ii  and  16a 

26  Pac.  80 ;  Rudel  v.  Los  Angeles  Co.,  herein. 

118  Cal.  281,  50  Pac.  400.  is  ThraU  v.  SmUey,  9  Cal.  529. 

i7q  Riverside   Water   Co.    v.    Gage,  i»  Paul  v.  Silver,  16  Cal.  73.    Bee, 

108  Cal.   240,  41  Pac.  299;   and  see  also.   Began  v.  O'ReiUy,  32  Csl.  11. 

as  to  findings  outside  the  issues,  Bane  20  20  Cal.  591 ;  see,  also,  Wangen- 

V.  Peerman,  125  Cal.  220,  57  Pac.  885;  heim  v.  Graham,  39  CaL  169. 
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....  18  safBciently  broad  to  cover  the  objection  taken,  and  we 
think  it  shoxQd  be  applied  to  errors  of  description  as  well  as  to 
errors  in  other  respects.    The  defendants  were  neither  surprised 
nor  prejudiced  by  the  failure  of  proof,  and  the  error  in  stating 
the  agreement,  if  there  be  any,  is  an  error  which  the  court  should 
have  disregarded."    So  in  an  action  against  common  carriers  to 
recover  the  value  of  a  draft  lost  by  them,  the  allegation  was  that 
the  draft  was  signed  ''John  Q.  Jackson";  but  the  proof  was  that 
it  was  signed  "John  Q.  Jackson,  agent."    The  supreme  court  held 
the  variances  to  be  immaterial,  Shafter,  J.,  saying:  "We  cannot 
consider  the  absence  of  that  particle  in  the  allegations,  and  its 
presence  in  the  proof  could  have  affected  any  substantial  rights  of 
the  defendants.  •  (Practice  Act,  sec.   71.)"**     So  in  Began  v. 
O'Reilly,^*  which  was  an  action  for  the  foreclosure  of  a  mortgage, 
the  complaint  alleged  that  the  mortgage  contained  a  covenant  for 
an  attorney's  fee  of  ten  per  cent  in  the  event  of  foreclosure.    The 
mortgage  offered  in  evidence  contained  no  such  provision ;  but  the 
court  below  disregarded  the  variance  and  gave  judgment  for  the 
plaintiffs  without,  of  course,  allowing  any  attorney's  fee.     This 
judgment   was   affirmed  on   appeal,    Shafter,   J.,   delivering  the 
opinion,  saying:  "  ....  Conceding  that  the  discrepancy  between 
the  pleadings  and  the  proof  amounted  to  a  variance,  the  judgment 
should  not  be  reversed  on  that  groimd,  for  the  court  below  was  not, 
and  we  are  not,  satisfied  that  the  variance  misled  the  appellant  to 
his  prejudice.    (Practice  Act,  sec.  71.)    Immaterial  variances  are  to 
be  disregarded  on  the  trial,  or  whenever  the  question  may  be  pre- 
sented.   This  is  a  most  beneficial  provision,  and  should  be  literally 
[liberally  T]  construed  and  carried  out." 

So  in  Peasley  v.  Hart,*^*  where  there  was  a  variance  in  the 
amount  of  money  to  be  paid  on  a  contract  to  convey,  it  was  held 
not  to  have  been  material,  "for  it  could  not  have  misled  the 
plaintiff  to  his  prejudice  in  maintaining  his  defense  upon  the 
merits  to  the  defendant's  cross-complaint."  So  in  Hitchcock  v. 
McElrath,*^**  where  the  complaint  averred  generally  that  plaintiff 
loaned  the  stock  which  was  alleged  to  have  been  converted  to 

21  Zeigler  v.  Wells,  Fargo  &  Co.,  28  v.  Doll,  32  Cal.  82;   Plate  v.  Vega, 

Cal.  263.  31  Cal.  383;  Sacramento  Co.  v.  Bird, 

>*  32   Cal.    11;    and   see    generally  31  Cal  67;  Blankman  v.  Vallejo,  15 

Quackenbush  v.  Sawyer,  54  Cal.  439;  Cal.  638;  Mulliken  v.  Hull,  5.  Cal.  245. 

Shelby  v.  Houston,  38  Cal.  410;  Dike-  22a  65  Cal.  522,  4  Pac.  537. 

man  t.  Norrie^  36  Cal.  94;  Corcoran  22b  72  Cal.  565,  14  Pac.  305. 
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defendant,  and  fhe  proofs  show  that  it  was  loaned  for  a  special 
purpose,  the  court  said : 

''Under  these  circumstances  it  is  impossible  to  see  how  the 
variance  was  one  which  'actually  misled  the  adverse  party  to  his 
prejudice  in  maintaining  his  action  or  defense  upon  the  merits.' '' 

So  in  M.  E.  Church  v.  Seitz,***  where  there  was  a  variance  in 
proving  a  reduced  rent  without  pleading  the  agreement  for  the 
reduction,  it  was  held  not  to  have  misled  the  defendant  to  his 
prejudice,  and  therefore  was  disregarded.  So  in  Kurtz  v.  For- 
quer,***  where  it  was  contended  that  there  was  a  variance  between 
the  averment  of  the  complaint  and  the  proof  with  reference  to  the 
execution  of  a  bond,  but  the  case  was  fully  tried  on  its  merits,  the 
court  held  that  the  variance,  if  such  there  was,  must  be  disregarded. 
So  in  a  number  of  other  cases,  similar  rulings  were  made.'** 


ttc  74  CaL  287,  15  Pac.  839. 

S2d  94  Cal.  91,  29  Pac.  413. 

»•  Calif omia:  ChriBtenBen  ▼.  Jessen 
(Cal.),  40  Pac.  747;  Mclntjre  ▼. 
Trautner,  63  Cal.  429;  Sommer  t. 
Smith,  90  Cal.  260,  27  Pac.  208;  Car- 
ter V.  Baldwin,  95  Cal.  475,  30  Pac. 
595;  Clark  v.  Chapman,  98  Cal.  110, 
32  Pac.  812,  33  Pac.  750;  Bode  t. 
Lee,  102  Cal.  583,  36  Pac.  936;  Ama- 
dor G.  M.  Co.  V.  Amador  G.  M.,  114 
Cal.  346,  46  Pac.  80;  Herman  t. 
Hecht,  116  Cal.  553,  48  Pac.  611; 
Santa  Monica  L.  &  M.  Co.  y.  Hege, 
119  Cal.  376,  61  Pac.  555;  Holt  v. 
Holt,  120-  Cal.  67,  52  Pac.  119; 
Stockton  etc.  Works  y.  Glena  etc.  Co., 
121  Cal.  167,  53  Pac.  565;  Moore  ▼. 
Douglas,  132  Cal.  399,  64  Pac.  705; 
Lyles  y.  Perrin,  134  Cal.  417,  66  Pac. 
472;   Carter  y.  Rhodes,  135  Cal.  46, 

66  Pac.  985,  21  Morr.  Min.  Bep.  694; 
Poster  y.  Carr,  135  Cal.  83,  67  Pac. 
43;  Miller  y.  Ballerino,  135  Cal.  566, 

67  Pac.  1046,  68  Pac.  600;  Antonelle 
V.  Lumber  Co.,  140  Cal.  309,  73  Pac. 
966;  Cobb  y.  Doggett,  142  Cal.  142, 
75  Pac.  785;  Doble  y.  Keystone  Co., 
145  Cal.  490,  78  Pac.  1050;  Redwood 
etc.  Co.  y.  Whitney,  153  Cal.  421,  95 
Pac.  885;  Bollinger  y.  Bollinger,  154 
Cal.  695,  99  Pac.  196;  Nordstrom  y. 
Corona  City  Water  Co.,  155  Cal.  206, 
132  Am.  St.  Rep.  81,  100  Pac.  242; 
Pogue  y.  Ball,  4  Cal.  App.  406,  88 
Pac.  376;  Star  Mill  &  Lumber  Co.  y. 
Porter,  4  Cal.  App.  470,  88  Pac.  497; 


Hedatrom  y.  Union  Trust  Co.,  7  CU. 
App.  278,  94  Pac.  386;  Lucas  y.  Bea, 
10  Cal.  App.  641,  102  Pac.  822;  and 
see  dissenting  opinion  of  Chief  Jostiee 
Beatty  in  I^yey  y.  Southern  Padiie 
Co.,  116  Cal.  325,  48  Pac  117;  and 
Higgins  y.  Graham^  143  CaL  131,  76 
Pac.  898,  as  to  mitigation  of  rules  of 
the  common  law  with  reference  to 
yariance;  and  see  Pollitz  y.  Wicker- 
sham,  150  Cal.  238,  88  Pac.  911;  and 
Maionchi  y.  Nieholini,  1  CaL  App. 
690,  82  Pac.  1052. 

Colorado:  Denyer  etc.  Co.  y.  Cob- 
way,  8  Colo.  1,  54  Am.  Rep.  537,  5 
Pac.  142;  Buckingham  y.  Htrris,  10 
Colo.  455,  15  Pac.  817;  Commiflsioneii 
y.  Marshall,  11  Colo.  84,  16  Pae.  837; 
York  y.  Portenbury,  15  Colo.  129,  25 
Pac.  163;  Lux  y.  McLeod,  19  Colo. 
465,  36  Pac.  246;  Walsh  y.  Hsstiiigt, 
20  Colo.  243,  38  Pac.  324;  Miller 
y.  Williams,  27  Colo.  34,  59  Pse.  740; 
Mulligan  y.  Smith,  32  Colo.  404,  76 
Pac.  1063;  Oligarchy  etc.  Co.  y.  Turn 
etc.  Co.,  40  Colo.  291,  88  Pae.  443; 
Rio  Grande  etc.  Co.  y.  BubensteiD,  5 
Colo.  App.  121,  38  Pac.  76;  Outealt 
y.  Johnson,  9  Colo.  App.  519,  49  Pac 
1058. 

Idaho:  Hawkins  y.  Poeatella  etc 
Co.,  3  Idaho,  766,  35  Pac,  711; 
Hewitt  y.  Maize,  5  Idaho,  633,  51  Pae. 
607;  Lewis  v.  Utah  etc.  Co.,  10 
Idaho,  214,  77  Pac.  336;  Giunaer  t. 
White  Pine  etc.  Co.,  11  Idaho,  591, 
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But  the  variance  should  not  be  disregarded  if  the  party  has  been 
misled  by  it.*' 

The  doctrine  itself  rests  upon  an  express  code  provision,  as  has 
been  suggested.  The  Code  of  Civil  Procedure  has  reproduced  sec- 
tion 71  of  the  old  Practice  Act ;  *^  and  has  in  addition  embodied  the 
rules  laid  down  in  the  earlier  decisions  in  three  new  sections  which 
are  as  follows : 

''Sec.  469.  No  variance  between  the  allegation  in  a  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has  actually  mis- 
led the  adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.    Whenever  it  appears  that  a  party  has 


83  Pfte.  771;  Later  y.  Haywood,  12 
Idaho,  78,  85  Pac.  494. 

MonioTia:  Nyhart  v.  Pennington, 
20  Mont.  158,  50  Pac.  413;  Poin- 
dexter  v.  Oregon  etc.  Co.,  33  Mont. 
338,  83  Pac.  886;  Vreeland  v.  Edens, 

35  Mont.  413,  89  Pac.  735. 

North  Dakota:  Halloran  ▼.  HolmeSi 
13  N.  D.  411,  101  N.  W.  310. 

Oklahoma:  MulhaU  t.  Mulhall,  3 
Okl.  304,  41  Pac.  109;  Shawnee  etc. 
Co.  v.  Sears,  21  Okl.  13,  95  Pac'.  449; 
Patterson  v.  M.  K.  ft  T.  Ob.,  24  Okl. 
747,  104  Pac.  31. 

Oregon:  HiU  t.  Mellon,  3  Or.  542; 
Dodd  ▼.  Denny,  6  Or.  156,  25  Am. 
Bep.  510;  Moore  ▼.  Frazer,  15  Or.  635, 
16  Pac.  869;  Mendenhall  y.  Harris- 
burg  Water  Co.,  27  Or.  38,  39  Pac. 
399;  Sabin  y.  MiteheU,  27  Or.  66,  39 
Pac.  635;  Miller  y.  Hirschberg,  27 
Or.  522,  87  Pac.  85,  40  Pac.  506; 
Bishop  y.  Baisely,  28  Or.  119,  41 
Pae.  936;  Baker  y.  State  etc.  Co.,  31 
Or.  41,  48  Pac.  699;  Denn  y.  Peters, 

36  Or.  486,  59  Pac.  1109. 

South  Dakota:  Brace  y.  Doble,  3  S. 
D.  416,  53  N.  W.  859;  North  Star 
etc.  Co.  y.  Stebbins,  3  S.  D.  540,  54 
N.  W.  593;  Hermiston  y.  Green.  11 
8.  D.  81,  75  N.  W.  819;  Cornwell  v. 
McKinney,  12  S.  D.  118,  80  N.  W. 
171;  Meldrum  y.  Kenefick,  15  S.  D. 
370,  89  N.  W.  863. 

Wathingtcn:  Bieelow  y.  Scott,  2 
Wash.  Ter.  378,  8  Pac.  494;  Post  etc. 
Co.  y.  Harris,  11  Wash.  500,  39  Pac. 
965;  Olsen  y.  Snake  Biyer  etc.  Co., 
22  Wash.  139,  60  Pac.  156 ;  Bringgold 
v.  Spokane,  27  Wash.  202,  67  Pac. 
612;  Childs  etc.  Co.  v.  Page,  28  Wash. 
128,  68  Pac.  373;  Dudley  y.  Duyal, 
29  Wash.  528,  70  Pac.  68;  Meals  t. 


Be  Sota  etc.  Co.,  33  Wash.  302,  74 
Pac.  470;  Griffith  y.  Bidpath,  38 
Wash.  540,  80  Pac.  820;  Irby  y. 
Phillips,  40  Wash.  618,  82  Pac.  931; 
Butterworth  y.  Teale,  54  Wash.  14, 
102  Pac.  768. 

Wyoming:  Kuhn  y.  McKay,  6  Wyo. 
466,  49  Pac.  473;  Chicago  etc.  Co.  y. 
Pollock,  16  Wyo.  321,  93  Pac.  847. 

If  the  pleadings  are  susceptible  of 
two  different  meaninjn,  one  of  which 
conforms  to  the  prooi^  there  is  no  ma- 
terial yariance.  It  will  be  assumed 
that  the  meaning  intended  in  the 
pleadings  is  the  meaning  established 
by  the  proof.  See  West  y.  Eley,  39 
Or.  461,  65  Pac.  798:  Heda  etc.  Co. 
V.  Gisborn,  21  Utah,  68,  59  Pac.  518; 
McDonald  y.  People,  12  Colo.  App. 
98,  54  Pac.  863;  Ramsey  y.  Meade, 
37  Colo.  465,  86  Pac.  1018;  Hough 
y.  Grant's  Pass  etc.  Co.,  41  Or.  531, 
69  Pac.  655. 

So  when  the  proof  corresponds  to 
the  pleading  of  the  party  complaining, 
the  yariance,  although  not  to  the 
pleading  complained  of,  is  not  pre- 
judicial, since  it  is  not  misleading. 
Griffith  y.  Ridpath,  38  Wash.  540,  80 
Pac.  820. 

So  when  the  proof  is  consistent  with 
some  allegation,  though  not  with  all, 
there  is  no  prejudicial  yariance.  See 
Heron  y.  Weston,  44  Colo.  379,  100 
Pac.  1130. 

28  Egan  y.  Delaney,  16  Cal.  85,  5 
Morr.  Min.  Rep.  223.  And  see  cases 
cited  in  notes  3  to  9k,  supra,  for  in- 
stances where  the  yariance  was  held 
fatal. 

24  See  section  475,  California  Code 
of  Ciyil  Procedure. 
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been  so  misled,  the  court  may  order  the  pleadings  to  be  amended 
upon  such  terms  as  may'be  just.** 

*'Sec.  470.  "Where  the  variance  is  not  material,  as  provided  in 
the  last  section,  the  court  may  direct  the  fact  to  be  found  according 
to  the  evidence,  or  may  order  an  immediate  amendment  without 
costs.*** 

"Sec.  471.  Where,  however,  the  allegation  of  the  daim  or  de- 
fense to  which  the  proof  is  directed  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  be  deemed  a  case  of  variance  within  the  last  two 
sections,  but  a  failure  of  proof." 

These  sections  do  not  seem  to  change  the  pre-existing  rules.^ 


SB  Section  570  of  the  Old  Piactiee 
Aet  was  similar  to  the  above  section, 
but  applied  onlj  to  justices'  courts. 
As  section  460  of  the  code  was  first 
enacted,  it  was  somewhat  different 
from  the  above  quotation  in  phrase- 
ology, but  not  in  effect.  The  amend- 
ment was  made  in  1874. 

Corresponding  provisions  of  other 
states  are  to  be  found  in  the  follow- 
ing: Sections  4225,  4226  and  4227, 
Revised  Codes  of  Idaho;  sections  6585, 
6586  and  6587,  Revised  Codes  of 
Montana  (sections  770,  771  and  772, 
Code  of  Civil  Procedure) ;  subsections 
78,  79,  and  80  of  section  2685,  Com- 
piled Laws  of  New  Mexico;  sections 
6879,  6880  and  6881,  Revised  Codes  of 
North  Dakota;  sections  97,  98  and  99, 
Lord's  Oregon  Laws;  sections  299,  300 
and  301,  Bem.  &  Bal.  Code  of  Wash- 
ington (sections  4949,  4950  and  4951, 
Bal.  Code);  sections  4591,  4592,  and 
4593,  Compiled  Statutes  of  Wyoming. 

The  practice  in  Arizona,  Colorado 
and  Nevada  has  no  corresponding 
provision. 

The  code  sections  requiring  the 
court  to  disregard  errors  and  defects 
which  do  not  affect  the  substantial 
rights  of  the  parties  are  as  follows: 
Section  1293,  Revised  Statutes  of  Ari- 
zona; section  475,  Code  of  Civil 
Procedure  of  California;  section  78, 
Mills'  Annotated  Code  of  Colorado; 
section  4231,  Revised  Codes  of  Idaho; 
section  6593,  Revised  Codes  of  Mon- 
tana    (section    778,    Code,  of    Civil 


section  85,  Compiled  Laws  of  New 
Mexico;  section  6886,  Revised  Codes 
of  North  Dakota;  section  107,  Lord's 
Oregon  Laws;  section  307,  Rem.  A 
Bal.  Code  of  Washington  (seeUoa 
4957,  Bal.  Code) ;  section  4438,  Com- 
piled Statutes  of  Wjoming.  See  note 
2,  supra, 

S5&  Where  an  amendment  might 
have  been  allowed  to  core  a  variance, 
the  judgment  will  not  be  disturbed 
because  no  formal  amendment  was 
made.     Kuhn  v.  McKay,  7  Wjo.  42, 

49  Pae.  473,  51  Pac  205.  The 
amendment  wUl  be  regarded  as  made. 
Njhart  v.  Pennington,  20  Mont.  158, 

50  Pac.  413 ;  Mereier  v.  Insoranee  Co., 
24  Wash.  147,  64  Pac  158;  Irby  v. 
PhiUips,  40  Wash.  618,  82  Pac  931. 
See  generally,  Ernst  v.  Fox,  26  Wash. 
526,  67  Pae.  258;  Ada  etc  Co.  v. 
Farmers'  etc.  Co.,  5  Idaho,  793,  51 
Pae.  990,  40  L.  R.  A.  485;  Western 
etc.  Co.  V.  Kendriek  etc  Co.,  13  Idaho, 
331,  90  Pac  112;  Kelly  v.  Fourth  etc 
Co.,  21  Mont.  291,  69  Am.  St.  Sep. 
668,  53  Pac.  959,  42  L.  R.  A.  621,  19 
Morr.  Min.  Rep.  431.  And  see  section 
56,  ante,  as  to  amendments  to  eonform 
to  proof,  in  general. 

26  Nonsuit  on  Opening  Statement. 
When  the  plaintiff  makes  an  opening 
statement  of  the  facts  which  he  ex- 
pects to  prove,  and  it  is  apparent  that 
the  facts  if  proved  would  not  avail 
him,  the  practice  is  sometimes  adopted 
of  moving  that  he  be  nonsuited  en 
his  opening  statement.  See  instances 
in  McQuade  v.  Whaley,  31  CaL  5'2r*; 
Raimond  v.  Eldridge,  43  CaL  Sn^; 
NorthasL    t.    Oordon,    46   Cal   SSJ; 
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§  116.  The  Party  Moving  for  a  Nonsuit  mnrt  Specify  the 
Oronndfl  of  His  Motion. — ^It  has  been  shown  that  objections  to  the 
admissibility  of  evidence  must  be  specific.^  The  reasons  npon 
which  that  rule  rests  apply  to  motions  for  nonsuit.  The  attention 
of  the  plaintiff  should  be  directed  to  the  supposed  defects  in  his 
case,  so  that  he  may  have  an  opportunity  to  remedy  them  if  he 
be  able  to  do  so.  In  order  to  enforce  this  the  defendant  is  con- 
fined to  such  grounds  as  he  specifies  in  his  motion.  This  has 
always  been  the  rule  in  California.  In  Mateer  y.  Brown,*  the 
action  was  to  recover  the  value  of  some  gold-dust  which  the 
plaintiff  alleged  he  had  lost  at  the  defendant's  inn.  The  motion 
for  nonsuit  was  ''on  the  ground  that  plaintiff  had  not  proved  by 
competent  testimony  the  loss  of  any  property  of  definite  value.'' 
In  the  supreme  court  the  defendant  sought  to  rest  his  motion 
upon  the  ground  that  the  evidence  did  not  show  that  the  plaintiff 
was  a  guest  at  the  inn.  But  the  court  held  that  he  must  be 
confined  to  the  ground  specified  in  the  motion  in  the  court  below, 
and  Bennett,  J.,  delivering  the  opinion,  said:  ''This  being  the 
only  position  taken  in  support  of  the  motion,  unless  that  be 
tenable,  the  nonsuit  was  properly  refused,  notwithstanding  there 
may  have  been  other  good  and  sufficient  reasons,  for  which,  if 
urged  at  the  proper  time,  it  might  have  been  demanded.  A  party 
making  his  motion  on  one  ground  thereby  impliedly  waives  all 
others.    He  cannot  avail  himself  of  a  different  position  on  appeal 


Poeblmazi  y.  Kennedy,  48  Gal.  201. 
Sometimes  the  opening  statement  con- 
sists in  merely  reading  the  complaint, 
and  in  such  case  the  motion  is  made 
npon  the  facts  stated  in  the  complaint. 
See  Robinson  t.  Black  Diamond  Co., 
50  Cal.  460,  14  Morr.  Min.  Bep.  93; 
Snodgiass  v.  Bicketts,  13  Cal.  359. 
The  practice  of  nonsuiting  the  plain- 
tiff npon  his  opening  statement  pro- 
ceeds upon  the  assumption  that  the 
plaintiff  ^nll  trulj  and  fully  state  his 
ease  in  his  opening.  It  is  sometimes 
a  convenient  way  of  presenting  a  ques- 
tion. In  Emerson  v.  Weeks,  58  Cal. 
382,  Thornton,  J.,  delivering  the  opin- 
ion, said:  "We  wonld  observe  that  it 
would  be  much  better  not  to  nonsuit 
on  an  opening  statement  unless  it  is 
clearly  made,  and  it  is  plainly  evident 
therefrom  that  no  case  can  be  made 
out.  It  is  much  better  to  permit  the 
plaintiff  to  put  in  his  testimony^  and 
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that  the  motion  should  be  then  made. 
It  will  be  found  on  pursuing  this 
course  that  on  many  occasions  there 
would  be  no  ground  for  nonsuit." 

See,  also,  !Ek>ach  v.  Butter,  40  Mont. 
167,  105  Pac.  555.  ^ 

But  see  Wheeler  v.  Oregon  etc.  Co., 
16  Idaho,  375,  102  Pae.  347;  Bauh  v. 
Oliver,  10  Idaho,  3,  77  Pac.  20; 
Kroetch  v.  Morgan,  10  Idaho,  172,  77 
Pac.  19;  Sullivan  v.  Williamson,  21 
Okl.  844,  98  Pac.  1001.  In  these 
cases  the  motion  was  made  at  the 
conclusion  of  the  opening  statement 
of  plaintiff's  counsel.  If  the  com- 
plaint sets  up  an  adequate  cause  of 
action,  the  plaintiff  is  not  concluded 
or  estopped  by  a  mere  statement  of 
his  counsel,  or  anything  short  of  an 
actual  deficiency  in  his  proof. 

1  See  section  105,  ante. 

3  1  Cal.  221,  52  Am.  Dec.  303,  7 
Morr.  Min.  Bep.  156. 
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from  that  which  he  assigned  in  the  court  below.  ThiB  doctrine  is 
well  established  and  is  necessary  to  be  sustained  in  order  that  the 
plainti£F  may  not  be  misled  in  the  course  of  the  trial,  and  in  the 
settlement  of  his  bill  of  exceptions  in  case  the  nonsuit  should  be 
ordered."  So  in  People  v.  Banvard,'  one  of  the  grounds  of  the 
affirmance  of  the  judgment  in  favor  of  the  relator  was  that  the 
defendant  had  not  specified  any  grounds  of  his  motion  for  non- 
suit; and  Shafter,  J.,  delivering  the  opinion,  said: 

''Most,  if  not  all,  of  the  considerations  upon  which  it  has  been 
held  that  a  party  objecting  to  the  introduction  of  testimony  dioold 
state  precisely  the  grounds  of  his  objection,  are  equally  applicable 
to  show,  when  a  nonsuit  is  moved  for  at  the  trial,  that  the  atten- 
tion of  the  court  and  of  opposite  counsel  should  be  particularly 
directed  to  the  supposed  defects  in  the  plaintiff's  case.  We  not 
only  understand  such  to  be  the  rule,  but  consider  its  observance 
a  matter  of  great  practical  consequenee. " 

So  in  Coffey  v.  Greenfield,*  where  the  motion  for  nonsuit  was 
ui>on  the  general  ground  that  ''plaintiffs  had  not  introduced  any 
testimony  tending  to  sustain  the  action,"  Thornton,  J.,  delivering 
the  opinion  of  department  two,  said:  "The  motion  was  properly 
denied.  It  is  settled  law  in  this  state  that  a  party  moving  for 
a  nonsuit  should  state  in  his  motion  precisely  the  grounds  on  which 
he  relied,  so  that  the  attention  of  the  court  and  the  opposite  oomisel 
may  be  particularly  directed  to  the  supposed  defects  in  the  plain- 
tiff's case.  (People  v.  Banvard,  27  Cal.  470;  Sanchez  v.  Neary,  41 
Cal.  485 ;  Kiler  v.  Kimball,  10  Cal.  267 ;  McGarrity  v.  Byington,  12 
Cal.  426,  [2  Morr.  Min.  Bep.  311].)  The  general  ground  above 
stated  did  not  comply  with  the  rule,  and  therefore  the  court  did 
not  err  in  denying  the  motion." 

So  in  Shain  v.  Forbes,^  it  was  said : 

"It  is  settled  law  in  this  state  that  when  a  party  moves  for  a 
nonsuit,  the  grounds  of  the  motion  must  be  precisely  stated,  and  no 
other  grounds  than  those  stated  can  be  considered  by  the  court  in 
granting  or  refusing  the  motion,  or  by  the  appellate  court  in  re- 
viewing the  order.  (Coffey  v.  Greenfield,  62  Cal.  602;  Gardiner  v. 
Schmaelzle,  47  Cal.  588 ;  Raimond  v.  Eldridge,  43  Cal.  506 ;  Hayne 
on  New  Trial  and*  Appeal,  sec.  117.)  " 

«  27  Cal.  470.  .  *•  82  CaL  677,  23  Pac  198. 

«  62  Cal.  602. 
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So  in  Bronzan  ▼.  Drobaz,^*^  it  was  said  that  ''the  only  gronnd  on 
which  this  ruling  can  be  reviewed  is  that  specifically  stated  when 
the  motion  was  made.  Other  gromids  cannot  now  be  considered. 
(Eaimond  v.  Eldridge,  43  Cal.  506 ;  Coflfey  v.  Greenfield,  62  Cal. 
602;  Loring  v.  Stuart,  79  Cal.  200,  21  Pac.  651;  Miller  v.  Luco,  80 
Cal.  257,  22  Pac.  195.)'' 

The  reason  of  the  rule,  as  above  suggested,  and  as  stated  in 
Warner  v.  Warner,**  is  that  "the  plaintiflE  might  overcome  the 
objection  by  additional  evidence,  but  if  the  defect  is  inherent  in 
his  cause  of  action,  and  cannot  be  cured,  the  reason  for  the  rule 
ceases  to  exist,  and  the  rule  itself  has  no  application."  It  is,  there- 
fore, only  when  the  ground  of  the  nonsuit  might  have  been  ob- 
viated that  the  rule  requiring  that  such  grounds  be  specifically 
stated  is  operative.^ 


«b  93  Cal.  647,  29  Pac.  254.  And 
see  Silva  v.  Holland,  74  Cal.  530,  16 
Pae.  385;  Carter  v.  Hopkins,  79  Cal. 
82,  21  Pac.  549;  Loring  v.  Stuart,  79 
Cal.  200,  21  Pac.  651 ;  Miller  v.  Luco, 
80  Cal.  257,  22  Pac.  195;  Belcher  .y. 
Murphj,  81  Cal.  39,  22  Pac  264; 
Daley  v.  Buss,  86  Cal.  114,  24  Pac. 
867;  Palmer  Sb  Bey  ▼.  Marygville 
Pub.  Co.,  90  Cal.  168,  27  Pac.  21; 
Flynn  v.  Dougherty,  91  Cal.  669,  27 
Pac.  1080,  14  L.  B.  A.  230;  Harper 
▼.  Gordon,  128  Cal.  489,  61  Pac.  84; 
Dnrfee  v.  Seale,  139  Cal.  603,  73  Pac. 
435;  Warner  v.  Warner,  144  Cal.  615. 
78  Pac.  24;  De  Leonia  v.  Hammel,  1 
CaL  App.  390,  82  Pac.  349. 

The  necessity  for  the  specification 
of  the  grounds  of  the  motion  is  also 
enunciated  in  the  following  eases: 
De  Leonitf  v.  Hammel,  1  Cal.  App. 
390.  82  Pae.  349;  Idaho  etc.  Co.  y. 
Ealanquin,  7  Idaho,  295,  62  Pac. 
925;  Wright  v.  Ins.  Co.,  12  Mont. 
474,  31  Pac.  87;  Soyer  v.  Water  Co., 
15  Mont.  1,  37  Pac.  838;  Jacobs  y. 
Union  etc.  Co.,  17  Mont.  61,  42  Pac. 
109;  Kayanaugh  y.  Flayin,  35  Mont. 
133,  88  Pac.  764;  Sharon  y.  Minnock, 
6  Ney.  377;  Burns  y.  Bodefer,  15 
Ney.  59;  Ferguson  y.  Ingle,  38  Or. 
43,  62  Pac.  760;  Meier  y.  Northern 
Pacific  Co.,  51  Or.  69,  93  Pac.  691; 
Prank  y.  Bullion-Beck  Co.,  19  Utah, 
35,  56  Pac.  419;  Mclntyre  y.  Ajax 
Mining  Co.,  20  Utah,  323,  60  Pac. 
552,  20  Morr.  Min.  Bep.  142;  Lewis 
v.  Mining  Co.,  22  Utah,  51,  61  Pac. 


860;  Skeen  v.  Oregon  etc.  Co.,  22 
Utah,  413,  62  Pac.  1020;  White  v. 
Bio  Grande  etc.  Co.,  22  Utah,  138, 
61  Pac.  568;  Wild  y.  Union  Pacific 
Co.,  23  Utah,  265,  63  Pac.  886. 

40  144  Cal.  615,  78  Pac.  24. 

M  See  Daley  y.  Buss,  86  Cal.  114, 
24  Pac.  867,  where  Mr.  Commissioner 
Hayne,  who  wrote  the  opinion  of  tha 
court,  said: 

"It  is  objected,  howeyer,  that  thjS 
defendants  did  not  specify  this  as 
a  ground  of  their  motion  for  non- 
suit. It  is  undoubtedly  the  settled 
rule  that  a  motion  for  nonsuit  should 
specify  the  grounds  upon  which  it  is 
made,  and  ordinarily  a  ground  which 
is  not  stated  cannot  be  considered. 
Kiler  y.  Kimball,  10  Cal.  267;  Mc- 
Garrity  y.  Byington,  12  Cal.  426,  2 
Morr.  Min.  Bep.  311;  Holyerstot  y. 
Bugby,  13  Cal.  43;  Baker  y.  Joseph, 
16  Cal.  173;  People  v.  Banvard,  27 
Cal.  470;  Sanchez  y.  Neary,  41  Cal. 
485;  Baimond  y.  Eldridge,  43  Cal. 
506;  Silva  v.  Holland,  74  Cal.  530, 
16  Pac.  385;  Loring  y.  Stuart,  79  Cal. 
200,  21  Pac.  651;  Miller  y.  Luco,  80 
Cal.  257  22  Pac.  195.  But  the 
reason  of  the  rule  is  to  afford  an 
opportunity  to  correct  such  defects' 
as  admit  of  correction.  It  is  plain 
that  this  reason  does  not  apply 
where  the  defects  do  not  admit  of 
correction.  As  to  such  cases  the 
rule  does  not  apply.  Or  if  the 
phrase  be  preferred,  where  the  de- 
fects cannot  be  corrected,  the  error 
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If  the  grounds  of  the  motion  be  not  stated,  and  the  motion  be 
denied,  the  appellate  court  will  not  disturb  the  ruling.'  If  the 
grounds  stated  in  the  court  below  be  untenable,  and  the  motion  be 
denied,  the  appellate  court  will  not  disturb  the  ruling  although 
there  may  have  existed  grounds  which  would  have  prevailed  had 
they  been  stated.*  If  the  grounds  are  stated  generally  as  being 
''plaintiff's  failure  to  prove  any  of  the  material  allegations  of  the 
complaint,"  and  certain  grounds  are  specified  particularly,  entire 
failure  of  the  evidence  as  to  a  particular  ground,  not  so  specified, 
will  not  be  deemed  ground  for  reversing  an  order  denying  the 
motion,  there  being  sufficient  evidence  for  the  plaintiff  as  to  the 
points  specifically  pointed  out.  The  general  statement  is  insufficient 
and  will  be  disregarded.^  If  the  ground  of  the  motion  is  stated 
generally  and  pointed  af  all  the  causes  of  action  mentioned  in  the 
complaint,"  it  was  held  to  have  been  properly  denied  when  only 
one  cause  of  action  was  unsupported.*^ 

If  the  record  does  not  show  on  what  grounds  the  motion  was 
granted,  but  there  be  an  ''undeniable  inference"  that  it  was 
granted  on  a  ground  which  was  erroneous,  the  judgment  will  be 
reversed.^  If  the  motion  be  made  on  grounds  which  are  not  tenable, 
and  it  be  granted,  a  new  trial  will  be  directed  although  there  exist 


of  not  specifying  the  grounds  of 
the  motion  is .  immaterial.  Compare 
Nightingale  v.  Scannell,  18  Gal. 
823."  See,  also,  Fontana  v.  Pacific 
Can  Co.,  129  Cal.  51,  61  Pac.  580; 
Warner  v.  Warner,  144  Cal.  615,  78 
Pac.  24. 

•  Kiler  Y.  Kimball,  10  Cal.  267; 
McGarrity  v.  Byington,  12  Cal.  426, 
2  Morr.  Min.  Rep.  311;  Holverstot  ▼. 
Bugby,  13  Cal.  43;  Baker  v.  Joseph, 
16  Cal.  173;  People  v.  Banvard,  27 
Cal.  470;  Silva  v.  Holland,  74  Cal. 
630,  16  Pac.  385;  Loring  v.  Stuart, 
79  Cal.  200,  21  Pac.  651;  Miller  v. 
Luco,  80  Cal.  257,  22  Pac.  195;  Dur- 
fee  Y.  Seale,  139  Cal.  603,  73  Pac. 
435. 

«  Gardiner  v.  Schmaelzle,  47  Cal. 
688;  Palmer  &  Key  v.  Marysville 
Pub.  Co.,  90  Cal.  168,  27  Pac.  21; 
Harper  v.  Gordon,  128  Cal.  489,  61 
Pac.  84 ;  De  Leonis  v.  Hammel,  1  Cal. 
App.  390,  82  Pac.  349. 

It  is  sometimes  sought  to  limit  the 
operation  of  this  rule.  Thus,  in 
White  Y.  Rio  Grande  etc.  Co.,  22 
Utah,  188,  61  Pac.  668,  it  was  con- 


tended that  the  rule  requiring  the 
exact  grounds  to  be  specified  was 
subject  to  the  general  rule  that 
where  a  motion  is  denied  or  an  ob- 
jection OYerruled,  the  moving  party 
IS  permitted  on  review  to  urge  only 
the  grounds  pointed  out,  and,  if  the 
motion  or  objection  is  sustained,  any 
grounds  at  all,  whether  specified  or 
not,  sustaining  the  action  of  the 
court,  might  be  assigned  on  appeal 
The  court  held,  however,  that  what- 
ever the  rule  might  be  on  the  review 
in  the  higher  court,  the  moving  party 
could  not  be  excused  in  the  matter 
of  specifying  the  grounds  upon 
which  his  motion  is  founded.  The 
trial  court  and  adverse  party  must 
be  adequately  informed  of  the  exact 
defects  in  the  proof  relied  upon,  in 
order  that  the  one  may  properly  deter- 
mine the  question  presented,  and  the 
other  supply  the  defect,  if  possible. 

««  Belcher  v.  Murphj,  81  Gal.  39. 
22  Pac.  264. 

•b  Pacific  Vinegar  Works  v.  Smith, 
152  Cal.  507,  93  Pac.  85. 
'  t  Morgan  ▼.  Thrift,  2  CaL  562. 
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grounds  which  would  have  prevailed  had  they  been  stated  as 
grounds  of  the  motion.*  It  wonld  seem,  however,  from  the  analogy 
to  the  mle  requiring  specific  objections  to  evidence,*  that  if  the 
court  can  see  that  plaintiff's  case  is  so  radically  defective  that  he 
could  not  possibly  recover  under  aay  circumstances,  the  action  of 
the  court  below  in  nonsuiting  him  would  not  be  disturbed  although 
untenable  grounds  or  no  grounds  at  all  were  stated. 

No  particulai:  form  of  expression  is  required.  Any  phraseology 
sufSciently  precise  and  definite  to  put  the  adverse  party  upon 
notice,  and  so  enable  him,  where  practicable,  to  remedy  the  defects 
I>ointed  out,  serves  the  purpose  of  the  specification  required,  and 
meets  every  legal  requisite.  This  was  the  tenor  of  the  language  of 
the  court  in  the  case  of  Carter  v.  Hopkins,^^  where  it  was  said : 

"The  grounds  on  which  the  nonsuit  was  asked  were  sufficiently 
stated.  They  are  equivalent  to  the  statement  that  the  plaintiff  had 
failed  to  prove  a  single  allegation  of  his  complaint.  The  plaintiff's 
attorney,  no  doubt,  understood  what  was  meant  by  the  statement 
made  by  the  attorney  for  the  defendants;  viz.,  that  the  plaintiff 
had  not  proved  a  single  material  allegation  of  the  complaint." 


§  117.  Effect  to  be  Oiven  to  the  Plaintiff's  Evidence  upon 
Motion  for  a  Nonsuit* — ^It  has  been  said  that  a  motion  for  a  non- 
suit is  in  the  nature  of  a  demurrer  to  evidence.  In  other  words, 
the  truth  of  the  plaintiff's  testimony  is  admitted.  Its  sufficiency 
only  is  denied.^    However  this  may  be,  it  is  clear  that  the  motion 


•  Baimond  ▼.  Eldridge,  43  Oal.  506; 
Sanchez  v.  Neary,  41  Cal.  485.  In 
this  the  rule  differs  from  that  which 
prevailB  where  an  objection  to  the  ad- 
missibility of  evidence  is  sustained. 
For  where  evidence  is  rejected,  the 
opposite  party  may  assign  any  reason 
in  support  of  the  ruling,  whether  it 
was  advanced  in  the  court  below  or 
not.  See  latter  part  of  section  105, 
ante. 

9  See  notes,  4c,  4d,  and  4e,  suprck. 
And  see  Nightingale  v.  Scannel,  18 
Cal.  315 ;  and  look  at  Enright  v.  8.  F. 
&  S.  R.,  33  Cal.  230. 

10  79  Cal.  82,  21  Pac.  549. 

1  Butler  V.  Hyland,  89  Cal.  575,  26 
Pac.  1108.  And  see  Wright  v.  Rose- 
berry,  81  Cal.  87,  22  Pac.  336;  War- 
ner V.  Darrow,  91  Cal.  309,  27  Pac. 
737;  and  see  last  part  of  section. 


In  some  states  provision  by  statute 
is  made  for  a  proceeding  denominated 
a  "demurrer  to  evidence."  A  notable 
instance  is  Oklahoma,  section  11  of 
the  organic  act  of  which  (Stats.  1893, 
p.  44),  borrowed  from  the  code  of 
Indiana,  sets  out  such  a  proceeding. 
See  Jaffrey  v.  Wolf,  4  Okl.  303,  47 
Pac.  496,  as  to  this  section.  The 
effect  of  a  demurrer  to  evidence, 
under  the  statutes  and  decisions  of 
Oklahoma,  following  those  of  the  older 
states,  is  substantially  as  outlined  in 
the  text.  Thus  in  Conklin  v.  Yates, 
16  Okl.  266,  83  Pac.  910,  it  was  held 
that  in  order  to  sustain  a  demurrer  to 
the  evidence  the  court  must  be  able 
to  say  as  a  matter  of  law  that  the 
party  introducing  the  evidence  has  not 
proved  his  case.  In  the  same  ease; 
and  in  Ziska  v.  Ziska,  20  Okl.  634,  95 
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admits,  for  tbe  purpose  of  fhe  motion  at  lea^,  whatever  the  plain- 
tiff's evidence  tends  to  prove;  and  if  there  be  any  evidence  in 
support  of  the  case  upon  the  point  in  which  it  is  attacked,  the 
motion  should  be  denied ;  if,  however,  plaintiff  has  introduced  no  evi- 


Pae.  254,  23  L.  B.  A.,  N.  8.,  1,  and 
Shawnee  etc.  Go.  v.  Sean,  21  Okl.  13, 
95  Pac.  449,  it  was  held  that  a  de- 
murrer to  evidence  admits  every  fact 
to  be  true  which  the  evidence  in  the 
case  tends  to  prove,  whether  directly 
or  by  reasonable  deduction  or  infer- 
ence. See,  also,  to  same  effect,  Ying- 
ling  V.  Bedwine,  12  Okl.  64,  69  Pac. 
810;  Watkins  v.  Havinghorst,  13  OkL 
128,  74  Pac.  318;  Edmisson  v. 
Drumm-FIato  Co.,  13  Okl.  440,  73 
Pac.  958.  So  in  Belcher  v.  Whitlock, 
6  Okl.  691,  56  Pac.  23,  it  was  held  that 
when  a  petition  states  facts  sufficient 
to  constitute  a  cause  of  action  and 
plaintiff's  testimony  fairly  tends  to 
establish  every  material  fact  alleged, 
a  demurrer  to  the  evidence  should  be 
overruled.  To  which,  carrying  out 
the  analogy,  it  might  have  been  added, 
so  should  a  demurrer  to  the  plea. 
The  connection  between  the  two  classes 
of  demurrer  is  very  close.  In  Shults 
V.  Jones,  3  Okl.  504,  41  Pac.  400,  it 
was  held  that  an  objection  to  the  in- 
troduction of  any  testimony  whatever 
on  the  ground  that  petition  failed  to 
state  a  cause  of  action  was  equivalent 
to  a  demurrer;  but  to  the  petition  and 
not  the  evidence. 

If  evidence  is  introduced  making 
out  a  case  otherwise  defective  after 
a  demurrer  to  evidence  has  been  over- 
ruled, the  order  overruling  the  motion 
will  not  be  disturbed.  This  was  held 
in  Meyer  v.  White,  27  Okl.  400,  112 
Pac.  1005,  thus  clearly  illustrating  the 
parallel  between  a  demurrer  to  evi- 
dence and  a  compulsory  nonsuit. 

In  Oregon  the  supreme  court  has 
applied  the  phrase  "demurrer  to  evi- 
dence" to  an  entirely  distinct  proposi- 
tion. Thus  in  Hawley  v.  Dawson,  16 
Or.  344,  18  Pac.  592,  with  ref orepc.p  to 
m  motion  to  strike  out  certain  testi- 
mony as  incompetent,  as  being  ouibiue 
the  issues,  the  court  said:  "Thia 
motion  is  in  the  nature  of  a  demurrer 
to  the  evidence,  and  must  be  testea  by 
the  same  rules.  ••••!&  such  a  ease 


the  rule  is  that  the  demurrer  admits 
all  that  the  testimony  objected  to  has 
proved,   and    all    that    it    tends    to 
prove ;  and  hence,  if  there  is  testimony 
tending  to  prove  the  issues  in  favor  of 
plaintiff,  the  judgment  must  be  in  his 
favor."    The   difference  seems  to  be 
somewhat  obscure,  but  no  doubt  ex- 
presses the  earlier  view.     Another  use 
of  the  phrase  is  to  be  found  in  Willis 
y.  Crawford,  38  Or.  522,  63  Pac  985, 
64  Pac.   866,  53  L.  B.   A.   90^  and 
still  another  in  Brown  ▼.  Ijewis,  50 
Or.  358,  92  Pac  1058,  which  last  may 
be  said  to  be  more  nearly  in  conso- 
nance with  the  statutory  use  by   the 
Oklahoma  courts  and  elsewhere    The 
decision  of  the  court  was  that  a  de- 
fendant could  not  demur  to  evidence 
offered  hj  plaintiff  without   himself 
also  resting  his  ease,  and  that  a  mo- 
tion for  a  nonsuit  was  the  only  pro- 
ceeding   open    to    him    to    test    the 
sufficiency  of   plaintiff's   evidence  at 
the  close   of   tiie   latter's   case    But 
see  Jackson  v.  Sumpter  Valley  Co.,  50 
Or.  455,  93  .Pac.  356,  where  the  ex- 
pression was  used    in    the    statntoiy 
sense,  as  used  in  Oklahoma  and  other 
states  where  a  demurrer  to  evidenee 
is  a  distinct  proceeding. 

See,    also,    Messenger  ▼.  Woge,  20 
Colo.  App.  275,  78  Pac  314,  where  it 
was  said  that  a  motion  for  a  nonsoit 
under  the  provisions  of  section  166, 
Mills'  Annotated  Code,  on  the  ground 
that  plaintiff  failed  to  prove  a  suffi- 
cient case    for    the    jury,    is   in   the 
nature  of  a  demurrer  to  the  evidence 
In  Bush  ▼.  Wood,  8  CaL  App.  647,  97 
Pac  709,  similar  language  was  made 
use  of.    See,  also,  as  to  the  general 
subject    of    demurrer    to    evidence: 
Archer  ▼.  United  States,  9  OkL  569, 
60  Pac.  268;  Hanenkratt  v.  Hamil,  10 
Okl.  219,  61  Pac  1050;   Pringey  T. 
Guss,  16  Okl.  82,  86  Pac  292,  8  Ann. 
Cas.  412;  Doyle  v.  Eschen,  5  CaL  App. 
55,  89  Pac.  836;  Archibald  v.  Matte- 
BOUy  6  OaL  App.  441,  90  Ptkc  723. 
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dence  in  support  of  fhe  material  allegation  attacked  by  the  motion, 
for  nonsuit,  the  motion  should  be  granted.^ 

In  the  case  of  Mateer  v.  Brown/^  the  supreme  court  said: 

''The  general  rule  by  which  courts  should  be  guided  in  determin- 
ing whether  a  nonsuit  when  applied  for  should  be  ordered  is,  that 
if  the  evidence  given  by  the  plaintiff  would  not  authorize  the  jury 
to  find  a  verdict  for  him,  or  if  the  court  would  set  it  aside  if  so 
found  as  contrary  to  the  evidence,  in  such  case  it  is  the  duty  of  the 
court  to  nonsuit  the  plaintiff." 

Similar  language  was  used  in  (Jeary  v.  Simmons,**  Vanderf ord  v. 
Poster,**  Fagundes  v.  C.  P.  R.  R.  Co.,*«  Fox  v.  Southern  Pac.  Co.," 
Downing  v.  Murray,**  and  Estate  of  Morey,***  but,  in  spite  of  the 
frequency  with  which  the  phrase,  or  its  equivalent,  has  been  re- 
peated by  the  court,  it  would  seem  to  be  not  quite  accurate  as  an 
expression  of  the  true  legal  principle  governing  the  granting  of 
nonsuits. 

A  motion  to  set  aside  a  verdict  as  contrary  to  the  evidence  is 
addressed  to  the  discretion  of  the  judge  of  the  trial  court,  who  has 
power,  under  the  decisions,  to  set  aside  the  verdict  if  not  satisfactory 
to  him,  even  though  there  be  a  substantial  conflict  in  the  evidence.' 
Such  being  the  case,  it  is  evident  that  the  court  may  set  aside  a  ver- 
dict as  being  contrary  to  the  evidence  in  cases  where  it  could  not 
grant  a  nonsuit,  and  therefore  the  test  suggested  by  the  cases  just 
cited  is  apt  to  mislead,  unless  it  be  borne  in  mind  that  it  is  to  be  ap- 
plied to  the  plaintiff's  ease  alone  without  reference  to  the  testimony 
which  may  have  been  adduced  on  behalf  of  the  defendant.  When  so 
applied  it  is  usually  accurate  enough.  For  if,  at  the  close  of 
plaintiff's  case,  it  be  apparent  that  a  verdict  for  him  would  have 
to  be  set  aside,  the  court  should  grant  a  nonsuit,  and  the  same 
result  must  follow,  if  the  motion  be  made,  as  it  may  properly  be 
made,**  after  the  defendant  has  introduced  the  whole  or  part  of 
his  testimony,  and  before  the  final  submission  of  the  cause.    The 

^  Harley  y.  McLeran,  66  Cal.  34,  k  95  Cal.  234,  30  Pac.  384. 

4  Pae.  884.  ^s  113  Cal.  455,  45  Pac.  869. 

lb  1  Cal.  221,  52  Am.  Dec.  803,  7  *»»  147  Cal.  495,  82  Pac.  57, 

Morr.    Min.     Hep.     156.    See,    also,         *  See  section  97,  ante. 

Engminger  t.  Mclntire,  23  Cal.  693,  ^^P^^^,^'  °i?^^^^\PrP.\TH 

14  Mor?.  Min.  Eep.  440.  J*''^S![!'*'t ""'  ^?''^^''*  ^^^^^' J^A  ^ 

1-  oo  n«i    oo^  Pac-  736;  Fagundes  v.  C.  P.  R.  B.  Co., 

*»»  ^ai.  224.  75  (jj^l    97    21  Pac.  437,  3  L.  R.  A. 

M  65  Cal.  49,  2  Pac.  736.  824;  Fox  ▼.  8.  R.  B.  Co.,  96  Cal.  234, 

i«  79  CaL  97,  21  Pae.  437,  3  L.  B.  30  Pac.  384;   TouIovum  ▼.  Pare,  103 

A.  824.  CaL  251,  37  Pac.  146. 
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limitation  of  the  defendant's  right  to  a  nonaoit  to  caaea  in  wUeh 
the  insufficiency  of  the  plaintiff 'a  caae  ia  manifested  by  hia  own 
testimony  results  directly  from  the  wording  of  subdivision  5  of 
section  581,  Code  of  Civil  Procedure,  providing  that  a  judgment 
of  nonsuit  may  be  entered  ''when  upon  the  trial  the  plaintiff  fails 
to  prove  a  sufficient  caae  for  the  jury."  The  plaintiff 'a  case  most 
fail  by  reason  of  its  own  inherent  weakness  as  disclosed  by  Ids  own 
proof,  and  not  by  reason  of  anything  shown  by  the  defendant*^ 
This  ia  so  clear  as  to  render  difficult  of  comprehension  two  cases  in 
which  a  different  view  seems  to  have  been  taken  by  the  court,  Greaiy 
V.  Simmons  and  Yanderf  ord  v.  Foster,  in  each  of  which  the  plain* 
tiff  made  out  a  good  prima  facie  case;  the  defendant  then  intro- 
duced evidence  which  showed  that  the  plaintiff  should  not  recover, 
and  moved  for  a  nonsuit,  which  was  granted.  In  each  case,  the 
motion  for  a  nonsuit  could  not  have  been  granted  if  made  at  the 
close  of  the  plaintiff's  testimony  and  before  the  evidence  of  the 
defendant  was  introduced.  In  neither  case  did  the  plaintiff  fail 
to  prove  a  sufficient  case  for  the  jury,  and  in  both  cases  the  plain- 
tiff was  nonsuited  on  the  evidence  given  on  behalf  of  the  defendant 

In  the  last  of  these  two  cases  the  court  seemed  to  be  not  quite 
sure  of  its  own  conclusion,  as,  in  affirming  the  order  denying  a  new 
trial,  it  said : 

''We  think  it  proper  to  say,  however,  that  the  practice  of  moving 
for  nonsuit  after  the  defendant's  evidence  is  in  should  rarely  be 
resprted  to.  Especially  is  this  so  when,  as  in  the  case  at  bar,  the 
plaintiff  introduced  evidence  to  sustain  all  the  averments  of  the 
complaint,  as  against  a  mere  trespasser,  and  the  materiality  of 
establishing  an  inmiediate  delivery  and  actual  and  continued 
change  of  possession  only  appeared  after  the  defendant  had  made 
out  his  affirmative  defense ;  that  he  was  sheriff  and  took  the  prop- 
erty under  process,  etc." 

Geary  v.  Simmons  and  Vanderford  v.  Poster  may,  perhaps,  be 
safely  regarded  as  exceptional  cases,  in  which  the  court,  in  view  of 
all  the  evidence,  refused  to  disturb  the  only  judgment  that  seemed 
possible  thereunder. 

The  defendant  ia  not  restricted  to  the  remedy  of  nonsuit  It 
is  well  settled  that  where  the  evidence  is  such  that  a  verdict  for 
plaintiff  would  have  to  be  set  aside  and  a  new  trial  granted  for 
insufficiency  of  the  evidence  (the  condition  covered  by  Qeaiy  v. 

sb  Section  114,  ante,  and  note  10  thereim 
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Siminons,  and  other  tdmilar  eases),  the  defendant  is  entitled  to  an 
instruction  directing  a  verdict  in  his  f avor.^  The  same  rules  are 
said  to  govern  with  respect  to  the  instruction  as  govern  the  motion 
for  nonsuit^  and  it  is  said  that  conditions  which  would  authorize  the 
court  to  grant  a  nonsuit  upon  a  consideration  of  plaintiff's  evidence 
alone,  would,  upon  a  consideration  of  all  the  evidence,  authorize  the 
instruction  referred  to.  But  this  is  the  full  extent  of  the  similarity. 
They  are  not  only  dissimilar  in  the  matter  of  the  evidence,  but  are 
80  far  inconsistent  with  each  other  that  the  one  contemplates  a  dis- 
missal of  the  action,  while  the  other  asks  for  a  judgment  upon  the 
merits.** 

The  rule  to  be  observed  in  passing  upon  motions  for  nonsuit  has 
been  more  satisfactorily  stated  in  other  cases.  The  general  rule 
was  first  expressed  in  Bingold  v.  Haven,*  where  Bennett,  J.,  deliver- 
ing the  opinion,  said: 

''If  there  be  some  evidence  which,  in  legal  construction,  fairly 
tends,  or  conduces  to  prove  all  the  material  allegations  of  the  com- 
plaint, the  sufficiency  thereof  is  a  question  solely  for  the  jury." 

And  this  rule  has  been  restated  in  a  number  of  subsequent  de- 
cisions, and  is  well  settled.**  But  it  has  its  limitations,  and  the 
.supreme  court,  in  the  same  case,  further  said: 

''But  here  the  rule  stops.  And,  therefore,  whilst  it  is  conceded 
that  where  the  evidence  is  conflicting  or  doubtful,  or  even  slight, 
it  is  proper  that  it  should  be  left  to  the  jury  to  pass  upon ;  yet,  at 
the  same  time,  where  there  is  no  evidence  upon  some  material  point 
necessary  to  be  proved  in  order  to  sustain  the  complaint  equally, 
as  where  there  is  no  evidence  at  all  upon  any  point  it  becomes  the 


>•  See  note  d6e,  oeetion  121,  post, 
M  The  following  cases  illustrate  the 
distinction  between  conditions  which 
justify  a  nonsuit  and  those  which 
suggest  an  instruction:  McCurrie  v. 
Southern  Pacific  Co.,  122  Cal.  558,  55 
Pate.  324 ;  and  see  Estate  of  Arnold,  147 
Cal.  583, 82  Pac.  252,  and  cases  there 
cited.  And  see  Anderson  t.  Hinshaw, 
110  Gal.  682,  43  Pac.  389;  O'Connor 
▼.  Withcrby,  111  Cal.  523,  44  Pac. 
227 

•1  Cal.  108. 

te  See  Felton  ▼.  Millard,  81  Cal. 
540,  21  Pac.  533,  22  Pac.  750; 
Higgins  Y.  Bagsdale,  83  Cal.  219, 
23  Pac.  316;  Bonetti  ▼.  Treat,  91 
Cal  223,  27  Pac.  612,  14  L.  B.  A. 
151;  Leonard  t.  Flynn,  89  CaL  535, 


23  Am.  St.  Bep.  500,  26  Pac.  1097; 
O'Connor  v.  Hooker,  102  Cal.  528, 
36  Pac.  939;  Warren  ▼.  McGill,  103 
Cal.  153,  37  Pac.  144;  Pacific  Mutual 
L.  I.  Co.  ▼.  Fisher,  109  Cal.  566,  42 
Pac.  154;  Anderson  ▼.  Hinshaw,  110 
Cal.  682,  43  Pac.  389;  Zilmer  v. 
Gerichten,  111  Cal.  73,  43  Pac.  408; 
Chapman  v.  Neary,  115  Cal.  79,  46 
Pac.  867;  McAlpine  v.  Laydon,  115 
Cal.  68,  46  Pac.  865;  Goldstone  ▼. 
Merchants'  etc.  Co.,  123  Cal.  625,  56 
Pac.  776;  Ferris  ▼.  Baker,  127  Cal. 
520,  59  Pac  937;  Vermont  etc.  Co. 
▼.  Deelez  etc  Co.,  135  Cal.  579,  87 
Am.  St.  Bep.  143,  67  Pac.  1057,  56 
L.  B.  A.  728;  Freese  ▼.  Hibemia  etc. 
Co.,  139  Cal.  392,  73  Pac.  172 ;  Estate 
of  Arnold,  147  CaL  583,  82  Pac.  252. 


§117 


GBOUNDS  OF  THB  MOTION. 


586 


duty  of  the  court,  upon  fhe  motion  of  defendant,  to  order  a  noa- 
auit" 

The  test  is,  generally  speaking,  whether  fhe  question  is  one  of 
fact  or  of  law.  If  the  former,  the  jury  must  be  i)ermitted  to 
determine  it,  and  it  must  not  be  taken  from  them,  either  by  nonsuit 
or  by  an  instruction.  If  the  latter,  it  is  the  duty  of  the  court  to 
decide  it. 

Where  the  facts  are  admitted,  or  the  evidence  is  undisputed,  or 
where  there  is  no  shadow  of  conflict  therein,  the  question  is  said  to 
be  one  of  law,  and  exclusively  within  the  province  of  the  court, 
and  a  motion  for  a  nonsuit  should  be  granted.*^  On  the  other  hand, 
where  the  facts  are  doubtful  as  the  result  of  uncertain  or  conflicting 
evidence,  or  there  is  room  for  a  difference  of  opinion  between 
reasonable  men,  or  different  conclusions  may  reasonably  be  drawn 
from  the  evidence,  even  though  it  be  not  conflicting,  the  question 
is  one  of  fact  for  the  jury,  and  not  of  law  for  the  court,  and  non- 
suit should  be  denied.** 

As  to  the  degree  of  proof  necessary  to  defeat  a  motion  for  a 
nonsuit,  it  has  been  said  that  if  the  plaintiff  makes  out  a  prima 
facie  case,  without  material  variance  between  averment  and  proof, 
nonsuit  is  error. '^  The  showing  must  be  sufiBlcient  to  raise  more 
than  a  mere  surmise  or  conjecture  that  the  facts  as  alleged  are  true. 
It  must  be  sufficient  to  enable  a  rational  mind  to  draw  a  conclusion 


sb  See  Nehrbas  ▼.  C.  P.  B.  B.  Co., 
62  Cal.  320;  Glascock  v.  C.  P.  B.  B. 
Co.,  73  Cal.  137,  14  Pac.  518;  Pagnn- 
des  V.  C.  P.  B.  B.  Co.,  79  Cal.  97,  21 
Pac.  437;  Overacre  v.  Blake,  82  Cal. 
77,  22  Pac.  979;  Orcutt  ▼.  Pacific 
Coast  Co.,  85  Cal.  291,  24  Pac.  661; 
Nagle  v.  California  etc.  Co.,  88  Cal. 
86,  25  Pac.  1106;  Whalen  v.  Areata 
etc.  B.  B.  Co.,  92  Cal.  669,  28  Pac. 
833;  Stephenson  v.  Southern  Pacific 
Co.,  102  Cal.  143,  34  Pac.  618,  36 
Pac.  407 ;  Davis  ▼.  California  etc.  Co., 
105  Cal.  131,  38  Pac.  647 ;  Van  Praag 
▼.  Gale,  107  Cal.  488,  40  Pac.  555;  Mc- 
Currie  v.  Southern  Pacific  Co.,  122 
Cal.  558,  55  Pac.  324. 

See  following  cases  as  to  instruc- 
tion :  People  v.  Phillips,  70  Cal.  61,  11 
Pac.  493;  Vulicevich  v.  Skinner,  77 
Cal.  239,  19  Pac.  424;  Dean  t.  Boss, 
105  Cal.  227,  38  Pac.  912. 

XI  See  Simpson  v.  Applegate,  67  Oal. 
471,8  Piae.  30;  Whalen  y.  Areata  eto. 


Co.,  92  CaL  669, 28  Pac.  833;  B«dingtoA 
V.  Pacific  etc.  Co.,  107  CaL  317,  48  Amu 
St.  Bep.  132,  40  Pae.  432;  PMifie 
Mut.  L.  I.  Co.  T.  f^Bber,  109  (M.  566, 
42  Pac.  154 ;  O'Connor  v.  Witherby,  111 
Cal.  528, 44  Pac.  227 ;  MeAlpine  t.  Uj- 
don,  115  Cal.  68,  46  Pae.  865;  BuehelT. 
Gray  Brothers,  115  Cal.  421,  47  Pae. 
112;  Herbert  ▼.  Southern  Pacific  Co^ 
121  Cal.  227,  53  Pae.  651;  McCoirie 
v.  Southern  Pacifie  Co.,  122  CU. 
558,  55  Pae.  324;  Snjder  y.  Holt 
Mfg.  Co.,  134  Cal.  324,  66  Pae. 
311;  Greenberg  ▼.  Western  Turf 
Assn.,  148  Cal.  126,  113  Am.  St.  Bep. 
216,  82  Pac.  684. 

See  following  ease  aa  to  iBst^l^ 
tions:  Los  Angeles  etc.  Go.  ▼.  Thomp* 
son,  117  Cal.  594,  49  Pae.  714;  CCob- 
nor  V.  Witherby,  111  Cal.  523,  47  Pte. 
112;  Smith  ▼.  Occidental  etc.  Co.,  99 
Cal.  462,  34  Pac.  84. 

sd  Chapman  ▼.  Keaiy,  115  CaL  79, 
46  Pae.  867. 
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fherefrom  that  the  facts  ezist.^  Actual  demonstration  is  not  re- 
quired ;  that  is,  such  a  degree  of  proof  as  excludes  the  possibility 
of  error.  Moial  certainty,  such  proof  as  is  sufficient  to  produce 
conviction  in  an  unprejudiced  mind,  is  adequate.** 

Presumptions  are  not  strong  for  a  ruling  of  nonsuit.  In  Vermont 
etc  Co.  V.  Declez  etc.  Co.  •«  the  court  held  that  "the  evidence  must 
be  construed  as  strongly  as  possible  the  other  way,  and  if  there  is 
any  substantial  evidence  for  the  plaintiff,  he  is  entitled  to  a  judg- 
ment on  the  merits."  As  above  stated,  for  the  purposes  of  the 
motion,  and  as  favoring  a  hearing  of  the  cause  upon  its  merits, 
whatever  plaintiff's  evidence  tends  to  prove  is  admitted.  This  is  in 
accord  with  fundamental  principles,  and  received  early  sanction  by 
the  supreme  court.  In  Dow  v.  G.  &  C.  M.  Co.,*  Rhodes,  J.,  deliver- 
ing the  opinion,  said:  "In  considering  the  correctness  of  the  ruling 
of  the  court  on  the  motion  for  a  nonsuit,  we  must  accept  as  proven 
every  fact  which  the  evidence  tended  to  prove,  and  which  was 
essential  to  be  proven  to  entitle  the  plaintiff  to  a  recovery  upon  the 
cause  of  action  stated  in  the  complaint." 

Full  effect  must  be  given  on  appeal  to  all  of  plaintiff's  evidence, 
whether  properly  or  improperly  admitted.'  This  has  long  been  the 
rule  with  respect  to  the  review  of  questions  as  to  insufficiency  of  the 
evidence.*  The  motion  for  a  nonsuit  is  in  the  nature  of  a  demurrer 
to  evidence.  The  truthfulness  of  the  testimony  is  admitted,  but  its 
sufficiency  is  challenged.^  The  motion  admits  the  truth  of  plain- 
tiff's evidence  and  every  inference  of  fact  which  can  be  properly 
drawn  therefrom.* 


*•  Freese  t.  Hibernia  etc.  Co.,  139 
Cal.  392,  73  Pac.  172. 

*f  Freese  v.  Hibernia  etc.  Co.,  139 
Cal.  392,  73  Pac.  172. 

>8  135  Cal.  579,  87  Am.  St.  Bep. 
143,  67  Pac.  1057,  56  L.  R.  A.  728. 
AUo  see  Ooldstone  ▼.  Merchants'  etc. 
Co.,  123  Cal.  625,  56  Pac.  776 ;  Hanley 
▼.  California  etc.  Co.,  127  Cal.  232, 
50  Pac.  577,  47  L.  B.  A.  597;  Ferris 
T.  Baker,  127  Cal.  520,  59  Pac.  937. 

«  31  Cal.  629.  See,  also,  McKee 
T.  Green,  31  Cal.  418;  Ferris  v.  Baker, 
127  Cal.  520,  59  Pac.  937. 

•  See  Wright  v.  Boseberry,  81  Cal 
87,  22  Pac.  336. 

<  See  section  98,  ante, 

V  Butler  v.  Hjland,  89  GaL  575,  26 


Pac.  1108;  Ferris  ▼.  Baker,  127  CaL 
520,  59  Pac.  937. 

8  The  rule,  as  expressed  in  a  recent 
Nevada  decision  (Burch  ▼.  Southern 
Pacific  Co.,  31  Nev.  000,  104  Pac.  225, 
quoted  in  McCafferty  y.  Flinn,  32 
Not.  000,  107  Pac.  225),  that  "in  con- 
sidering  the  granting  or  refusing  of  a 
motion  for  nonsuit,  the  court  must 
take  as  proven  every  fact  which  the 
plaintiff's  evidence  tended  to  prove, 
and  which  was  essential  to  his  recov- 
ery, and  every  inference  of  fact  that 
can  be  legitimately  drawn  therefrom, 
and  give  the  plaintiff  the  benefit  of 
all  legal  presumptions  arising  from 
the  evidence,  and  interpret  the  evi- 
dence most  strongly  against  the  de- 
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§  118.  Defects  in  Plaintiff's  Case  may  be  Onred  After  Motion 
for  Nonsuit. — ^As  has  been  shown,  the  object  of  requiring  the 
defendant  to  specify  the  grounds  of  his  motion  for  nonsuit  is  to 


fendant/'  is  sustained  by  a  long  list 
of  the  decisions  of  the  courts  of  all 
states  whose  codes  contain  provisions 
similar  to  those  of  the  California 
code.  The  following  bj  no  means 
constitutes  a  complete  list,  but  in- 
cludes the  leading  cases,  and  those 
which  fairly  illustrate  the  application 
of  the  rule: 

California:  Warner  ▼,  Darrow,  91 
Cal.  309,  27  Pac.  737;  Goldstone  ▼. 
Merchants'  etc.  Co.,  123  Cal.  625,  56 
Pac.  776;  Hanley  ▼.  California  etc. 
Co.,  127  Cal.  232,  50  Pac.  577,  47  L.  B. 
A.  597;  Wagner  v.  Wedell,  3  Cal.  App. 
274,  85  Pac.  126;  Kramm  v.  Stockton 
etc.  Co.,  3  Cal.  App.  606,  86  Pac.  738; 
8.  C,  86  Pac.  903;  Doyle  v.  Eschen, 
6  Cal.  App.  55,  89  Pac.  836;  Archi- 
bald Estate  ▼.  Matteson,  5  Cal.  App. 
441,  90  Pac.  723;  Estate  of  Welch, 
6  Cal.  App.  44,  91  Pac.  336;  Non- 
Beflllable  etc.  Co.  ▼.  Bobertson,  8  Cal. 
App.  103,  96  Pac.  324;  Paolini  ▼. 
Fresno  Canal  Co.,  9  Cal.  App.  1,  97 
Pac.  1130;  Van  I>ue  ▼.  Wahrlich- 
Cornett  Co.,  12  CaL  App.  749,  108 
Pac.  717;  Hoff  v.  Los  Angeles  etc. 
Co.,  158  Cal.  596,  112  Pac.  53. 

Colorado:  Schwenke  v.  Union  etc. 
Co.,  12  Colo.  341,  21  Pac.  43;  Nichols 
V.  Chicago  etc.  Co.,  44  Colo.  501,  98 
Pac.  808;  Baldwin  etc.  Co.  v.  Quinn, 
46  Colo.  590,  105  Pac.  1101;  Denver 
etc.  Co.  V.  Wright,  47  Colo.  366,  107 
Pac.  1074. 

Idaho:  York  ▼.  Pacific  etc.  Co.,  8 
Idaho,  574,  69  Pac.  1042;  Later  v. 
Haywood,  12  Idaho,  78,  85  Pac.  494; 
Pilmer  v.  Boise  etc.  Co.,  14  Idaho,  327, 
125  Am.  St.  Bep.  161,  94  Pac.  432,  15 
L.  B.  A.,  N.  S.,  254;  Colvin  v.  Lyons, 
15  Idaho,  180,  97  Pac.  572;  McDaniel 
V.  Moore  (Idaho),  112  Pac.  317. 

Montana:  State  v.  Benton,  13  Mont. 
306,  34  Pac.  301 ;  Mayer  v.  Carothers, 
14  Mont.  274,  36  Pac.  182;  Soyer  v. 
Great  Falls  etc.  Co.,  15  Mont.  1,  37 
Pac.  838 ;  Cameron  ▼.  Kenyon  etc.  Co., 
22  Mont.  312,  74  Am.  St.  Bep.  602,  56 
Pac.  358,  44  L.  B.  A.  508;  Freeman 
V.  Sand  etc.  Co.,  25  Mont.  194,  64  Pac. 
347;  Cummings  v.  Helena  etc.  Co.,  26 
Mont.  434,  68  Pac.  852;   McCabe  v. 


Montana  etc.  Co.,  30  Mont.  323,  71 
Pac.  701;  AUen  v.  BeU,  32  Mont.  69, 
79  Pac.  582;  Anderson  ▼.  NortberB 
Pacific  Co.,  34  Mont.  181,  85  Pac  884; 
Boach  ▼.  Butter,  40  Mont.  167,  105 
Pac.  555;  Johnson  ▼.  Butte  ete.  Co^ 
41  Mont.  158,  108  Pac.  1057. 

Nevada:  Brown  ▼.  Warren,  16  Nev. 
228 ;  Patchen  v.  Keeley,  19  Ner.  404, 
14  Pac.  347;  Fox  ▼.  Myers,  29  Ner. 
169,  86  Pac.  793. 

Oklahoma:  Myers  T.  Chureh,  U 
Okl.  544,  69  Pac.  874. 

Oregon:  In  re  Morgan's  Estate,  46 
Or.  233,  77  Pac.  608,  78  Pac.  1029; 
Putnam  v.  Stalker,  50  Or.  210,  91  Pac 
363;  Kunz  y.  Oregon  etc.  Co.,  51  Or. 
191,  93  P&c.  141,  94  Pac  504;  Dillaid 
V.  Olalla  etc.  Co.,  52  Or.  126,  94  Pac 
966,  96  Pac.  678;  Patty  ▼.  Salem  etc 
Co.,  53  Or.  350,  96  Pac  1106,  98  Pac 
521,  100  Pac.  298. 

Utah:  Lowe  ▼.  Salt  Lake  City,  13 
Utah,  91, 57  Am.  St  Bep.  708,  44  Pac 
1050;  Tuckett  ▼.  American  ete.  Laun- 
dry, 30  Utah,  273, 116  Am.  St  Bep. 
832,  84  Pac  500,  4  L.  B.  A.,  N.  S..990; 
Gesaa  ▼.  Oregon  etc  Co.,  33  Utah,  156, 
93  Pac.  274,  13  L.  B.  A-,  N.  S.,  1074. 

Washington:  Degginger  y.  Martin, 
48  Wash.  1,  92  Pac.  674;  Luper  ▼. 
Henry,  59  Wash.  33^  109  Pac  208. 

Applying  the  principles  thus  out- 
lined, it  has  been  held  tha^t  a  non- 
suit would  not  be  granted  in  the  ab- 
sence of  such  a  total  fiiilure  of  proof 
as  would  require  a  yerdict  for  plaia- 
tiff  to  be  set  aside :  Grant  v.  Baker,  12 
Or.  329,  7  Pac.  318;  Watson  ▼.  Mani- 
tou  etc.  Co.,  41  Colo.  138,  92  Pac.  17, 
17  L.  B.  A.,  N.  S.,  916 ;  Jacobson  t. 
Bunker  HiU  etc.  Co.,  3  Idaho,  126,  26 
Pac.  396 ;  and  it  is  not  proper  to  grant 
a  nonsuit  if  there  is  any  evidence  on 
behalf  of  the  plaintiff's  case,  which,  if 
believed  by  the  jury,  wovfid  autboriie 
a  verdict  in  his  favor.  Bbck  v. 
Lewiston,  2  Idaho,  254  (276),  13  Pac 
80.  If  there  is  no  evidence  at  all  in 
support  of  plaintiff's  case  a  nonsuit  is 
proper.  Lalande  ▼.  McDonald,  2 
Idaho,  283  (307),  13  Pac  347;  Denver 
etc.  Co.  v.  Costes,  1  Colo.  App.  336, 
28   Pac   1129;   Baker  t.  Hughes^  2 
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call  the  attention  of  the  plaintiff  to  the  supposed  defects  in  his 
case,  so  as  to  afford  him  an  opportunity  to  remedy  them  if  he  can. 
It  is  within  the  discretion  of  the  court  to  allow  him  to  do  so.    In 


Colo.  79;  Tripp  ▼.  Titke,  4  Colo.  24; 
Beiuberger  v.  Britton,  31  Colo.  79,  71 
Pae.  380;  Small  ▼.  Harrington,  10 
Idaho,  499,  79  Pae.  461;  Brigga  ▼. 
CoUin0,  27  Mont.  405,  71  Pae.  307; 
BrountoD  v.  Southern  Pacific  Co.,  2 
CaL  App.  173,  83  Pae.  265;  Mills  ete. 
Co.  y.  Dunbar,  11  Idaho,  671,  83  Pae. 
932. 

Inasmneh  aa  a  motion  for  nonsuit 
admits  the  truth  of  plaintiff's  evi- 
dence, if  there  is  any  competent  evi- 
dence at  all,  tending  to  support  his 
cause  of  action,  he  is  entitled  to  have 
it  go  to  the  jury.  In  re  Morgan's 
Estate,  46  Or.  233,  77  Pae.  608,  78 
Pae.  1029;  Idaho  etc.  Co.  v.  Lund- 
strum,  9  Idaho,  257,  74  Pae.  975;  Ball 
V.  Gussenhoven,  29  Mont.  321,  74  Pae. 
871;  North  Pacific  Co.  v.  Spore,  44 
Or.  462,  75  Pae.  890;  Whitmore  ▼. 
Bio  Grande  etc.  Co.,  24  Utah,  215,  66 
Pae.  1066;  Olson  v.  Oregon  etc.  Co.,  24 
Utah,  460,  68  Pae.  148.  So,  if  plain- 
tiff makes  out  a  prima  facie  case,  it  is 
error  io  order  a  nonsuit.  Idaho  etc. 
Co.  V.  Kalanquin,  7  Idaho,  295,  62 
Pae.  925;  McDaniel  v.  Moore  (Idaho), 
112  Pae.  317;  Perrera  v.  Parke,  19 
Or.  141,  23  Pae.  883;  Bader  v.  Mc- 
£lvane,  21  Or.  56,  27  Pae.  97;  Wood 
V.  Earls,  39  Wash.  21,  80  Pae.  837; 
Adams  v.  Bunker  Hill  ete.  Co.,  12 
Idaho,  637,  89  Pae.  624,  11  L.  B.  A., 
N.  8.,  844;  Kroetch  v.  Empire  ete.  Co., 
9  Idaho,  277,  74  Pae.  868. 

A  motion  for  nonsuit  cannot  be 
sustained  if  the  evidence  tends  to 
prove  a  state  of  facts  entirely  con- 
trary to  those  relied  upon  to  support 
the  motion;  particularly  if  the  evi- 
dence is  sufficient  to  establish  a  state 
of  facts  entitling  the  party  against 
whom  the  motion  is  directed  to  main- 
tain his  case:  De  St.  Aubin  v.  Jl<^eld, 
27  Colo.  414,  62  Pae.  199.  But  a 
nonsuit  should  be  granted  if  the  evi- 
dence, considered  in  the  most  favor- 
able light  for  plaintiff  in  which  the 
juiy  would  be  at  liberty  to  view  it, 
would  not  justify  a  verdict  in  his 
favor.  Posten  v.  Denver  etc.  Co.,  11 
Colo.  App.  187,  53  Pae.  391.  So  a 
nonsuit  should  be  granted  where  plain- 
tiff's evidence  shows  conclusively  that 


he  should  not  recover.  Catterlin  v. 
Bush,  39  Or.  496,  59  Pae.  706,  65  Pae. 
1064;  Burraston  v.  Bank,  22  Utah, 
328,  62  Pae.  425 ;  Cummings '  v. 
Helena  ete.  Co.,  26  Mont.  434,  68  Pae. 
852;  Crane  Co.  v.  Etna  etc.  Co.,  43 
Wash.  516,  86  Pae.  849;  King's  Pow- 
der Co.  V.  Dillon,  42  Colo.  316,  96 
Pae.  439.  To  sustain  the  motion  the 
court  must  be  able  to  say,  as  matter 
of  law,  that  there  is  no  evidence  to 
justify  a  verdict  for  plaintiff.  Buf- 
fington  V.  Sussex  ete.  Co.,  48  Colo. 
554,  108  Pae.  970;  Bobinson  v.  Salt 
Lake  City  (Utah),  109  Pae.  817. 

A  nonsuit  should  not  be  granted 
where  there  is  a  conflict  in  the  evi- 
dence. Swadling  v.  Barneson,  21 
Wash.  699,  59  Pae.  606;  Hoffman  v. 
Titlow,  48  Wash.  80,  92  Pae.  888; 
Boswell  V.  Bank,  16  Wyo.  161,  92  Pae. 
624,  93  Pae.  661;  Dossett  v.  St.  Paul 
etc.  Co.,  40  Wash.  276,  82  Pae.  273; 
Crowley  v.  Taylor,  49  Wash.  511,  95 
Pae.  1016;  StrandeU  v.  Moran,  49 
Wash.  533,  95  Pae.  1106;  Mayhew  v. 
Smith.  42  Colo.  534,  95  Pae.  549. 
This  lollows  necessarily  from  the  rule 
requiring  the  court  to  treat  the  plain- 
tiff's evidence  as  true,  rejecting  all 
that  is  merely  contradictory  offered 
by  the  defendant.  See  Cooney  v. 
Glynn,  157  Cal.  683,  108  Pae.  506; 
Palmer  v.  Portland  etc.  Co.  (Or.),  108 
Pae.  211;  McGowan  etc.  Co.  v.  Midland 
etc.  Co.,  41  Mont.  211,  108  Pae.  655; 
Doyle  V.  Southern  Pacific  Co.  (Or.), 
108  Pae.  201;  Johnson  v.  Butte  etc. 
Co.,  41  Mont.  158,  108  Pae.  1057. 
As  a  matter  of  course,  a  conflict  of 
evidence  can  only  arise  in  that  class 
of  cases  where  the  practice  permits 
a  motion  for  nonsuit  to  be  made  after 
the  evidence  for  defendant  is  in,  un- 
less there  is  a  conflict  in  plaintiff's 
evidence  itself,  and  the  rule  itself  is, 
for  this  reason,  a  somewhat  abnormal 
application  of  principle. 

The  question  of  the  truth  or  falsity 
of  the  offered  evidence  is  for  the 
jury.  The  court  must  accept  it  as 
true,  together  with  every  fairly  de^ 
ducible  inference  therefrom.  Meyers 
V.  Hijfhland  etc.  Co.,  28  Utah,  96,  77 
Pae.  347. 
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May  y.  Hanson  ^  the  report  does  not  state  precisely  when  the  appli- 
cation to  introduce  further  evidence  was  made.  Probably  it  was 
before  the  motion  for  nonsuit  was  denied.  The  supreme  court  in 
its  opinion  said:  ''There  was  no  error  in  allowing  the  plaintiff  to 
introduce  the  ferry  license  after  motion  for  nonsuit;  this  was  a 
matter  within  the  discretion  of  the  court  below,  as  we  have  often 
held  before."  In  Abbey  Homestead  Assn.  v.  Willard  •  and  Qarber 
V.  Qianella,**  further  evidence  was  permitted  to  be  introduced  by 
plaintiff  after  the  motion  for  nonsuit  was  denied.  In  both  cases 
the  supreme  court  held  that  it  was  wholly  discretionary,  and  would 
not  be  disturbed  except  for  abuse  of  discretion.  In  Low  v. 
Warden  ^  the  trial  court,  during  the  argument  of  a  motion  for  a 
nonsuit,  intimated  that  the  plaintiff  had  failed  to  produce  evidence 
as  to  an  essential  fact  of  his  case.  Upon  this  the  plaintiff's  counsel 
asked  leave  to  open  the  case  and  introduce  testimony  concerning 
the  fact.  This  the  court  refused  to  allow,  and  granted  the  motioiL 
The  supreme  court  regarded  the  refusal  as  an  error  and  reversed 
the  judgment.  In  Tuller  v.  Arnold  *®  the  court  allowed  the  plaintiff 
to  introduce  evidence  after  the  motion  was  made  and  before  it  was 
decided,  manifestly  for  the  purpose  of  obviating  the  dangerous  con- 
dition of  his  proof.  The  supreme  court  sustained  the  ruling  ss  a 
proper  exercise  of  discretion.  Leave  to  amend  his  pleading  has 
been  placed  upon  the  same  basis  as  leave  to  introduce  additional 
evidence,  and  the  trial  court's  action  in  permitting  such  amend- 
ment was  sustained  in  Kamm  t.  Bank  of  California,^  as  an  ap- 
propriate exercise  of  discretion. 

No  case  has  been  found  in  which  leave  to  introduce  further  eTi- 
dence  has  been  given  after  a  nonsuit  was  granted.  There  would 
seem  to  be  an  inconsistency  in  such  a  course,  unless  the  order  of 


1  5  Cal.  360,  63  Am.  Dee.  135.  In 
eonnection  with  the  subject  of  this 
section,  see  section  56,  aiUe, 

»  48  Cal.  614. 

«•  98  Cal.  527,  33  Pac.  458. 

«»>  70  Cal.  19,  11  Pac.  350. 

««  98  Cal.  522,  33  Pac.  445.  In  this 
case  defendant  raised  a  question  as 
to  his  own  right  to  introduce  further 
evidence,  but  the  point  has  no  refer- 
ence to  the  question  here  under  con- 
sideration. 


In  Atlantic  Ins.  Co.  ▼.  Manning,  S 
Colo.  224,  it  was  held  that  it  was  a 
matter  addressed  to  the  discretion  of 
the  trial  court  to  grant  leave  to  plaii* 
tiff  to  introduce  additional  evidence  to 
cure  the  defects  pointed  out  bj  the 
motion  for  nonsuit,  while  overroliog 
the  latter. 

2d  74  Cal.  191,  15  Pac.  765. 

See,  also,  Kluska  v.  Yeomans  etc 
Co.,  54  Wash.  465,  132  Am.  8t  Bep. 
1121,  103  Pac.  819;  Alkira  v.  Mjers 
etc.  Co.y  57  Wash.  300,  106  Pao.  915. 
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nonsuit  should  first  be  set  aside,  which  it  is  thought  the  court  would 
have  power  to  do.* 

If  the  motion  for  nonsuit  be  improperly  denied,  it  may  happen 
that  the  defendant's  evidence  will  supply  the  defects  in  plaintiff's 
case,  i)ointed  out  on  the  motion  for  nonsuit.  In  such  case  the 
error  of  denying  the  motion  is  cured.  This  has  several  times  been 
held.  In  Smith  v.  Compton  ^  the  supreme  court,  after  saying  that 
it  was  necessary  to  make  certain  proof  in  order  to  sustain  the  plain- 
tiff's case,  said:  ''This  was  not  done  in  the  opening,  and  the 
defendant  was  entitled  to  a  judgment  of  nonsuit.  The  defendant, 
however,  after  his  motion  was  denied,  introduced  evidence  which 
enabled  plaintiff  to  supply  the  defect  in  his  case,  and  by  so  doing 
waived  the  objection."  So  in  Winans  v.  Hardenbergh,*  the  court 
said:  ''The  only  exception  taken  by  appellant  in  the  court  below 
was  to  the  refusal  to  instruct  the  jury  as  in  case  of  nonsuit,  upon 
the  close  of  the  plaintiff's  testimony.  If  this  were  an  error,  it  was 
cured  by  the  introduction  of  evidence  on  the  part  of  defendants, 
which  supplied  every  omission  in  plaintiff's  case,  and  conclusively 
established  his  right  to  recover.  (Smith  v.  Compton,  6  Cal.  24.) " 
So  in  the  Abbey  Homestead  Assn.  v.  Willard,  above  cited,  the 
court  said:  "The  motion  for  nonsuit  should  have  been  granted. 
The  answer  denies  that  the  defendant  'ever  ousted  or  ejected  the 
plaintiff'  from  the  premises;  and  the  plaintiff  failed  to  prove  the 
ouster;  but  the  defendant  afterward  supplied  the  defect  by  prov- 
ing that  he,  had  remained  in  possession  ever  since  the  execution  of 
the  lease  above  mentioned.  The  production  of  that  evidence  cured 
the  error  J' 

So  in  Vica  Valley  etc.  Co.  v.  Mansfield,*  where  it  was  objected 
that  defendant's  motion  for  nonsuit  should  have  been  granted;  the 
supreme  court  said: 

"The  obvious  answer  to  this  argument  is,  that  the  complaint 
alleged  and  the  answers  admitted  that  the  defendants  claimed  and 
asserted  an  interest  in  the  property.  It  was  not  necessary,  there- 
fore, for  the  plaintiff,  in  opening  his  case,  to  offer  proof  upon 
this  subject.    Besides,  if  such  proof  had  been  necessary,  and  the 

*  See,  generally,  Hastings  ▼.  Hast-  «  6  Cal.  24. 

ings.  31  Gal.  95;  Valencia  t.  Conch,  8  8  Cal.  291.    See,  also,  Perkins  T* 

32  Cal.  339,  91  Am.  Dec  589;  Felcb  Thornburgh,  10  Cal.  189. 

▼.  Beau^,  40  CaL  439.  •  84  Cal.  560,  24  Pac.  145. 
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defendants  were  entitled  to  a  judgment  of  nonsnit  for  the  want  of 
it,  the  error  was  cored  when  they  afterward  introduced  in  evidence 
the  deed,  mortgage,  and  note,  on  which  they  relied  to  defeat  the 
action/' 

So  in  Higgins  ▼.  Bagsdale/  which  was  an  action  of  ejectment, 
defendant  moved  for  nonsuit  at  the  close  of  plaintiff's  evidence, 
''upon  the  ground  that  plaintiff  had  not  shown  that  the  comer  was 
lost,  and  had  not  shown  that  the  field-notes  which  he  used  to  deter- 
mine the  fact  that  the  comer  was  lost  were  copies  of  any  offici&I 
survey  or  record."  The  motion  was  denied,  and  defendant  there- 
upon introduced  in  evidence  a  certified  copy  of  the  original  field- 
notes  of  survey,  which  were  compared  with  the  field-notes  made 
use  of  by  the  surveyor  Uren  and  Meredith,  plaintiff's  witnesses 
upon  the  point  in  issue,  and  all  found  to  correspond.  The  supreme 
court  said: 

*'If  the  testimony  of  Uren  was  deficient  by  reason  of  his  hav- 
ing been  guided  by  an  uncertified  copy  of  the  field-notes,  the  de- 
ficiency was  supplied  by  defendant,  who  introduced  a  properly 
certified  copy  of  the  original  field-notes,  which  corre8i)onded  with 
those  used  by  Uren,  and  thereby  removed  or  waived  that  alleged 
ground  of  nonsuit." 

So  in  other  cases.* 


T  83  Cal.  219,  23  Pac.  316. 

•  Schlessinger  V.  Mallard,  70  Cal. 
326,  11  Pac.  728;  Russell  v.  Pacific 
Can  Co.,  116  Cal.  527,  48  Pac.  616; 
Scrivani  v.  Dondero,  128  Cal.  31,  60 
Pac.  463;  Williams  v.  Long,  139  Cal. 
186,  72  Pac.  911;  Elmore  v.  Elmore, 
114  Cal.  616,  46  Pac.  458;  Lowe  v. 
San  Francisco  etc.  Co.,  154  Cal.  573,  98 
Pac.  678. 

The  role  as  to  cure  of  defects  of 
plaintiff's  case  hy  defendant's  evi- 
dence was  applied  in  Meyer  y.  White, 
27  Okl.  400,  112  Pac.  1005. 

It  is  sometimes  held  that  when  the 
defendant  does  not  stand  upon  his 
motion  he  is  not  in  a  position  to  take 
advantage  of  error  in  the  denial 
thereof,  and  that  the  introduction  of 
evidence  on  his  part  amounts  to  a 
waiver  of  the  ruling  upon  the  nonsuit. 
The  result  of  this  condition  is  said  to 
limit  the  defendant  to  the  remedy  of 
a  review  of  the  insufficiency  of  the 
evidence  alone.  In  other  words,  hav- 
ing introduced  his  own  evidence,  ha 


cannot  ask  the  court  to  disregard  it 
This  was  held  in  Hochshults  v.  Potosi 
Zinc  Co.   (Nev.),  110  Pac.  713;  Me- 
Cafferty   v.  Flinn,  32  Nev.  000,  107 
Pac.  225;   City  of  Ballard  v.  Lewis, 
34  Wash.  413,  75  Pac.  982;  Bjan  t. 
Lambert,  49  Wash.  649,  96  Pae.  232; 
Reno  etc.  Co.  v.  Packard,  31  Nev.  443, 
103  Pac.  415,  104  Pic.  801 ;  Power  v. 
Stocking,  26  Mont.  478,  68  Pac  857. 
The  effect  of  these  decisioos  is  be- 
lieved  to   be  somewhat  modified,  or 
limited,  to  say  the  least,  by  anotber 
line  of  decisions,  equally  authoritatire, 
which  holds  that  the  defendant  does 
not  lose  the  advantage  of  any  emr 
that  may  have  occurred  in  tbe  ruling 
upon  his  motion  for  a  nonsuit,  in  eon- 
sequence  of  his  failure  to  stand  opoa 
the  same,  unless  the  effect  of  bis  own 
evidence  is  to  cure  the  defects  in  tbe 
proof  of  his  adversary.    See  Patty  v. 
Salem  etc.  Co.,  53  Or.  350,  96  Pac. 
1106,  98  Pac.  521,  100  Pac.  298;  Ben- 
nett  V.  Express  Co.,  12  Or.  49,  6  Pac 
160;  Carney  v.  I>unaway,  35  Or.  131, 
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§  119.  ExceptioxiB  to  BtiliiigB  on  MotioxiB  f or  Non8nit.---A8  has 
been  shown,  an  erroneous  ruling  on  a  motion  for  a  nonsuit  is  an 
"error  in  law.''*  Under  the  language  of  the  subdivision  under 
consideration,  therefore,  it  must  be  excepted  to,  unless  it  be  one 
of  those  matters  deemed  to  be  excepted  to  under  the  provi- 
sions of  the  code.*  Prior  to  the  amendment  of  1909  rulings 
of  this  description  were  not  included  in  the  list  of  those  rul- 
ings deemed  excepted  to.*    It  was  therefore  necessary  that  the 


57  Pac.  192,  58  Pac.  105;  Trickey  ▼. 
Clark,  50  Or.  516,  93  Pac.  457; 
Northern  Pacifie  Co.  ▼.  Spencer  (Or.), 
108  Pac.  180;  Alkire  v.  Mjers  etc. 
Co.,  57  Wash.  300,  106  Pac.  915.  But 
Bee  Chamberlain  v.  Woodin,  2  Idaho, 
642  (609),  23  Pfeic.  177,  where  waiver 
was  sustained ;  and  Shields  ▼.  Johnson, 
12  Idaho,  329,  85  Pae.  972,  where  it 
was  held  to  be  necessary  to  renew  the 
motion  at  close  of  evidence  in  order 
to  save  the  point. 

Defendant  is  not  precluded  from 
asking  a  verdict  at  the  conclusion  of 
all  the  testimony,  by  reason  of  waiver 
of  nonsuit  at  the  end  of  plaintiff's 
testimony.  Gardner  v.  Porter,  45 
Wash.  158,  88  Pac.  121. 

As  to  the  necessity  of  stand- 
ing on  his  motion,  it  was  held  in 
Brown  ▼.  Lewis,  50  Or.  358,  92  Pae. 
1058,  that  a  defendant  cannot  demur 
to  plaintiff's  evidence  unless  he  also 
rests  his  case.  Nonsuit  is  the  only 
method  of  attacking  the  sufficiency  of 
plaintiff's  evidence  at  the  conclusion 
thereof. 

And  see  Alta  Investment  Co.  ▼• 
Wordcn,  25  Cok).  215,  53  Pac.  1047, 
and  the  cases  there  cited,  where  the 
court  held  that  it  was  only  when  the 
defects  of  plaintiff's  case  were  cured 
by  defendant's  evidence  that  the  latter 
could  be  said  to  have  waived  his  ob- 
jection to  the  ruling  upon  nonsuit 
offered  at  the  dose  of  plaintiff's  tes- 
timony. 

As  to  curing  defects  in  plaintiff's 
case  by  the  introduction  of  evidence 
by  the  defendant  after  denying  the 
motion  for  nonsuit,  see  Horn  v.  Reit- 
ler,  15  Colo.  316,  25  Pac.  501 ;  Cattell 
V.  Fergusson,  3  Wash.  541,  28  Pac. 
750;  Scoland  v.  Scoland,  4  Wash.  118, 
29  Pac.  930;  Weil  v.  Nevitt,  18  Colo. 
10,  31  Pac.  487;  Woodbury  v.  Hinck- 
ley, 3  Colo.  App.  210,  32  Pac.  860. 

New  Trill— 88 


1  See  section  112,  ante, 

s  Section  647,  California  Code  of 
Civil  Procedure.  See  Flashner  v.  Wal- 
dron,  86  Cal.  211,  24  Pac.  1063,  and 
Hanna  v.  De  Garmo,  140  Cal.  172,  73 
Pac.  830,  decided  before  the  amend- 
ment of  1909. 

8  See  Stats.  1909,  c.  355.  By  this 
amendment  rulings  upon  nonsuit  were 
added  to  those  matters  deemed  ex- 
cepted to.  This  provision  clearly  dis- 
penses with  the  necessity  of  an 
exception  where  it  is  sought  to  take 
advantage  of  the  error  on  appeal  from 
the  judgment.  The  court  has  not 
decided  whether  it  also  dispenses  with 
the  necessity  of  an  exception  where  it 
is  sought,  under  subdivision  7  of  sec- 
tion 657,  Code  of  Civil  Procedure,  to 
obtain  a  new  trial  on  the  ground  of 
an  error  in  such  ruling.  It  is  pre- 
sumed that  it  will.  The  court  has 
practically  held  that  the  amendment 
of  1907  (Stats.  1907,  p.  715)  by  which 
rulings  in  giving  or  refusing  instruc- 
tions were  s^ded  to  the  list  of  matters 
deemed  excepted  to  in  section  647, 
Code  of  Civil  Procedure,  dispensed 
with  exceptions  to  such  rulings  in 
general,  but  the  point  as  to  whether 
exceptions  were  still  necessary  in  new 
trial  proceedings  was  not  raised.  See 
sections  107,  ante,  and  127,  post. 
And  see  Bandall  v.  Freed,  154  Cal. 
299,  97  Pae.  669.  See,  also.  Smith  v. 
Hyer,  11  Cal.  App.  597,  105  Pac.  787, 
where  the  point  was  raised  but  not 
decided. 

Provisions  similar  to  section  647  of 
the  California  Code  of  Civil  Procedure 
are  to  be  found  in  the  codes  of  most 
of  the  other  states.  In  none,  however, 
except  the  California  section,  as 
amended  in  1909,  as  above  noted,  can 
it  be  said  that  rulings  upon  nonsuit 
are  included  therein  so  as  to  except 
such   rulings   from  the   general   rule 
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party  who  desired  to  take  advantage  of  the  error  should  save  an 
exception.^ 


reqiiiring  ezeeptioiu  to  be  resexred, 
if  it  is  desired  to  have  a  review 
thereof.  Provisions  in  similar  form 
are  section  386,  Mills'  Annotated 
Code  of  Colorado;  section  4427,  Be- 
vised  Codes  of  Idaho;  section  6784, 
Revised  Codes  of  Montana  (section 
1151,  Code  of  Civil  Procedure); 
section  8288,  Cutting's  Compiled  Laws 
of  Nevada  (section  193,  Civil  Prac- 
tice) ;  section  7054,  Revised  Codes  of 
North  Dakota;  section  172,  Lord's 
Oregon  Laws;  section  882,  Rem.  A 
Bal.  Code  of  Washington  (section 
5051,  Bal.  Code) ;  section  4598,  Com- 
piled Statutes  of  Wyoming. 

Section  1463,  Revised  Statutes  of 
Arizona  (section  254,  Civil  Practice), 
contains  the  onlj  exemption,  i.  e..  rul- 
ings "giving,  refusing  or  Qualifying 
instructions,"  except  "all  rulings,  the 
giving  or  refusal  of  instructions,  or 
other  action  of  a  district  court,  made, 
announced,  given,  had  or  done,  in  anj 
case  pending  oefore  it,  shall  be 
deemed  to  be  excepted  to  at  the  time," 
in  matters  relating  to  the  amendment, 
correction  and  remission  of  parts  of 
judgments.  Section  1464  (section  255, 
Civil  Practice)  provides  that  where 
the  ruling  or  other  action  of  the  court 
appears  otherwise  of  record,  no  bill  of 
exceptions  shall  be  necessary. 

Certain  of  the  above  provisions,  as 
the  Oregon,  Oklahoma,  Washington 
and  Wyoming  sections,  are  somewhat 

feneral  in  application,  exempting  very 
ew  rulings  from  the  necessity  of  an 
express  exception,  except  such  as  ap- 
pear upon  the  face  of  the  record. 
Section  3145,  Compiled  Laws  of  New 
Mexico,  is  so  broad  in  its  terms,  with 
reference  to  exceptions  to  rulings  and 
the  necessity  therefor,  that  it  has  been 
held  that  all  rulings  must  be  excepted 
to.  See  Laird  v.  Upton,  8  N.  M.  409, 
45  Pac.  1010;  Southern  California  etc. 
Co.  V.  Stamm,  9  N.  M.  361,  54  Pac. 
345. 

«  See  Randall  v.  Freed,  154  Cal. 
299,  97  Pac.  669,  as  to  rulings  upon 
instructions. 

The  necessity  for  exceptions  to 
rulinss  upon  nonsuit  in  other  states 
is,  of  course,  unaffected  by  the  Cali- 
fornia amendment.    As  stated  in  tha 


preceding  note,  the    eodes   of    otter 
states  contain  no  provisions  exempt- 
ing such  rulings  from  this  neeeasity, 
and  it  is  well  settled  that  nnlesi  ex- 
ceptions are  implied  by  statute,  or  the 
error  appears  upon  tiie  face  of  the 
judgment-roll,  errors  in  rulings  of  the 
trial  court  must  be  expressly  excepted, 
otherwise  they  cannot  be  reviewed  by 
the     appellate     court.    In    Laird   v. 
Upton,  8  N.  M.  409,  45  Pnc  1010,  the 
court  said:   "It  is  abundantly  estab- 
lished   by  authority    that    appellate 
courts,  unless  there  are  statutory  pro- 
visions securing  review  without  excep- 
tions  duly    taken,   will   not   eonsider 
errors  committed  in  the  trial  of  eases 
at  law  which  were 'not  excepted  to  in 
the  trial  court."    In  Territory  v.  Caff- 
rey,  8  OkL  193,  57  Pae.  204,  it  was 
said:   "It  may  be  conceded  that  the 
taking  of  exceptions  and  the  preser- 
vation of  the  same  is  necessary  .... 
to  preserve  for  review  errors  in  law 
occurring  on  the  trial,  and  that  gea- 
orally  the  rulings  of  a  trial  court  most 
be  excepted,"  etc.    And  Hob  deeisioB 
was  approved  in  Caffrey  v.  Overholser, 
8  OU.  202,  57  Pac.  206.    See,  also,  to 
same    effect,    Hume   t.  Robinson,  23 
Colo.   359,   47   Pae.    271;   Burton  v. 
Snyder,  21  Colo.  292,  40  Pae.  451; 
Barr  v.  iV)ster,  25  Colo.  28,  58  Pu. 
1101;  Thomas  v.  Olendinning,  13  Utah, 
47,  44  Pac.  652;  Galloway  v.  MeLeaB, 
2  Dak.  372,  9  N.  W.  98 . 

In  Newcomb  v.  White,  5  N.  M.  435, 
23  Pac.  671,  the  court  said:  'H>b]7 
such  matters  of  law  and  of  fact  as  era 
brought  before  the  court  by  eseep- 
tions  are  to  considered."  See,  also, 
Brown  v.  Lockhart,  12  N.  M.  10,  71 
Pac.  1086.  So  in  Meti  ▼.  Winne,  15 
Okl.  1,  79  Pae.  223,  it  was  said:  "A 
failure  to  call  the  attention  of  tbs 
trial  court  to  an  alleged  error,  and  ex- 
cept to  its  rulings,  will  be  trested  si 
a  waiver." 

In  Goodwin  v.  Bickf ord,  20  OU.  91, 
129  Am.  St.  Rep.  729,  93  Pae.  543, 
it  was  held  that  errors  in  mlings  of 
the  trial  court  need  not  be  expressly 
excepted  if  apparent  upon  the  fsee  of 
the  judgment-roll.  And  this  deeisioB 
finds  support  in  numerous  others.  See 
Southern  California  oto.  Exehaqge  t. 


595 


NONSDIT. 


S119a 


Exceptioiu  to  rulings  upon  nonsuit  were  required  to  be  taken 
in  the  same  manner  as  exceptions  to  the  admission  or  rejection  of 
evidence; '  and,  unless  excepted  to,  it  would  be  assumed  on  appeal 
that  the  ruling  was  properly  made.* 

§  119a.  Effect  of  an  Order  Granting  a  Nonsnit  Under  Sub- 
diylsion  5,  Section  681,  Code  of  Oivil  Procedure.— The  effect  of  a 
voluntary  nonsuit  was  discussed  above.^  Under  subdivision  1  of 
section  581,  Code  of  Civil  Procedure,  which  authorizes  plaintiff  to 
dismiss  his  action  of  his  own  volition,  dismissal  is  in  effect  the  end 
of  the  action,  subject  to  plaintiff's  right  to  bring  another.  This 
is  not  so,  however,  with  respect  to  a  dismissal  under  subdivision  2, 
such  a  dismissal  operating  as  a  oommon-law  retr(ixit.  In  such  case 
there  is  only  an  end  to  the  existing  action,  but  the  right  to  bring 
another  upon  the  same  ground  or  for  the  same  cause  is  forever 
gone.  The  conditions  are  somewhat  more  complex  with  regard  to 
compulsory  nonsuits.  Under  subdivision  3,  dismissal  results  from 
plaintiff's  failure  to  appear  and  prosecute  his  action,  and  is  made 
upon  defendant's  motion.  Since,  in  such  case,  there  is  no  adjudi- 
cation upon  the  merits,  dismissal  is  without  prejudice  to  his  right 
to  bring  a  second  action,  although  the  one  dismissed  is  at  an  end.^* 
The  same  may  be  said  of  subdivision  4,  where  dismissal  rests  upon 
the  abandonment  of  the  action  by  the  plaintiff,  but  is  made  by  the 
court  without  any  suggestion  from  the  defendant.^^ 


Stamm,  supra,  and  eases  dted.  Also 
Baker    t.     Hammett,    23     Okl.    480, 

100  Pae.  1114;  International  etc. 
Co.  T.  Cameron,  25  OkL  256,  105  Pac. 
189;  Stone  y.  Ciogaton,  25  Okl.  162, 
105  Pae.  642.  But  if  not  shown  npon 
the  face  of  the  roll,  or  deemed  ex- 
cepted to  by  statute,  the  appellate 
court  wiU  not  consider  an  alleged  error 
in  a  trial  eonrt  ruling.  Bazon  y.  White, 
21  Okl.  194,  95  Pac.  783;  Dunlap  y. 
Flowers,  21  Okl.  600,  96  Pac.  643; 
Ecker  y.  Ecker,  22  Okl.  873,  98  Pac. 
918, 20  L. B.  A., N. 8.,  421, 98  Pac.  918: 
Capital  etc.  Co.  y.  Carroll  26  Okl.  286, 
109  Pae.  535;  France  y.  Bank,  3  Wyo. 
187,  18  Pae.  748;  Smith  y.  Mock,  33 
Colo.  154,  79  Pac.  1011;  Marean  y. 
Stanley,  21  Colo.  43,  39  Pac.  1086; 
Hinsdale  etc.  Go.  y.  Ogle,  45  Colo.  454, 

101  Pae.  786;  Ott  y.  Braun,  48  Colo. 
417,  110  Pac.  73;  Hewitt  y.  Huffman, 
55  Or.  57,  105  Pae.  98. 


See,  also,  Maben  y.  Beott,  12  Colo. 
App.  119,  54  Pae.  860;  Alta  etc.  Co. 
y.  Worden,  25  Colo.  215,  53  Pac.  1047. 

•  As  to  which  see  seetion  107,  aiUe. 

•  See  Kennedy  y.  Dusenberry,  116 
Cal.  124,  47  Pae.  1008;  Hanna  y.  De 
Garmo,  140  Cal.  172,  73  Pac.  830. 
And  see  McGary  y.  Pedrorena,  58  Cal. 
91 ;  Estate  of  Kasson,  141  Cal  33,  74 
Pac.  436. 

1  See  seetion  113,  ante. 

ut  Pyle  y.  Pierey,  122  Cal.  883,  55 
Pae.  141. 

See,  also,  Lewis  y.  Superior  Court, 
11  Cal.  App.  483,  105  Pac.  763; 
Smith  y.  Superior  Court,  2  Cal.  App. 
529,  84  Pae.  54 ;  Hibernia  y.  Portener, 
139  Cal.  90,  72  Pac.  716;  Guthiel  y. 
Gilmer,  27  Utah,  496,  76  Pac.  628. 

lb  Oakland  y.  Oakland  Water  Front 
Co.,  118  Cal.  249,  50  Pae.  268. 
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Under  subdivision  5,  however,  an  order  of  nonsnit  may  or  may 
not  terminate  the  proceedings  in  the  action.  Thus  in  Poehhnann 
V.  Kennedy'  it  was  held  that  a  nonsuit  on  defendant's  motion  did 
not  carry  with  it  an  intervention.  And  in  Warner  v.  Darrow,*  it 
was  held  that  a  nonsuit  on  defendant's  motion,  which  is,  of  course, 
a  nonsuit  under  subdivision  5,  ''did  not  operate  as  a  dismissal  of 
the  action  so  as  to  prevent  the  trial  of  the  issues  arising  upon  a 
cross-complaint  and  the  answer  thereto.  The  effect  of  this  order 
was,  that  plaintiff  was  entitled  to  no  relief  against  the  defendant 
on  account  of  matters  alleged  in  the  complaint,  but  the  issues  made 
by  the  cross-complaint  and  the  answer  thereto  still  remained,  and 
the  appellant  was  entitled  to  have  them  tried  and  disposed  of. 
This  was,  in  effect,  held  in  Mott  v.  Mott,  82  Cal.  413,  22  Pac.  1140, 
1142.  The  case  of  Wood  v.  Ramond,  42  Cal.  643,  upon  which  the 
respondent  relies,  is  not  in  conflict  with  this  view.  In  that  case 
there  was  no  cross-complaint,  and  what  was  there  said  about  an 
order  of  nonsuit  being,  in  effect,  a  dismissal  of  the  action,  does 
not  apply  here." 

But,  aside  from  special  conditions,  such  as  are  here  outlmed, 
there  is  no  doubt  but  that  a  nonsuit  under  subdivision  5  is,  in 
effect,  a  dismissal  of  the  action.  The  plaintiff  is  not,  however,  pre- 
cluded from  bringing  a  fresh  action  upon  the  same  subject  matter, 
and  he  may  do  so  whenever  he  feels  that  he  is  able  to  supply  the 
deficiency  of  his  former  action.* 

§  119b.  Nonsuit  in  Criminal  Actions. — ^Nonsuit,  as  such,  is  not 
recognized  as  a  proper  proceeding  in  criminal  actions.  The  court 
has  no  power  to  dismiss  a  criminal  action  except  as  such  power  is 
limited  and  defined  in  section  118  of  the  Penal  Code,  which  pro- 
vides: ''If,  at  any  time  after  the  evidence  on  either  side  is  closed, 
the  court  deems  it  insufScient  to  warrant  a  conviction,  it  may  advise 
the  jury  to  acquit  the  defendant.  But  the  jury  are  not  bound  by 
the  advice." 

It  thus  appears  that  the  court  has  no  jurisdiction  to  dismiss  a 
criminal  action.  Nor  may  the  trial  court  instruct  the  jury  to 
acquit,^  but  may  advise  such  action  only.  In  People  v.  Danieb,** 
the  court  said : 

**The  motion  to  'instruct'  the  jury  was  properly  denied.  The 
court  was  only  authorized  in  any  case  to  'advise'  the  jury  to  ao- 

a  48  Cal.  201.  i  People   v.   Horn,   70   Cal.  17,  U 

»  91  Cal.  309,  27  Pac.  737.  Pac.  470. 

*  Merritt  v.  CampbeU,  47  Cal.  542.  i*  105  Cal.  262,  38  Pac  720. 
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quit.  (People  v.  Horn,  70  Cal.  17,  11  Pac.  470.)  It  must  be 
borne  in  mind  that  the  court  has  no  such  power  to  control  the 
action  of  the  jury  in  criminal  as  in  civil  cases,  for  in  criminal  cases 
the  court  cannot  direct,  but  only  'advise/  an  acquittal." 

If,  however,  the  court  does,  under  an  erroneous  conception  of  its 
duty,  "instruct"  the  jury  to  bring  in  a  verdict  of  acquittal,  and  the 
jury  should  obey,  the  prosecution  is  without  a  remedy.  In  the  case 
of  People  V.  Horn,  above  referred  to,  the  court,  in  this  respect, 
said: 

"The  court  was  only  authorized  to  'advise'  the  jury  to  acquit, 
and  the  jury  were  not  bound  by  the  advice.  (Penal  Code,  sec. 
1118.)  Here  the  bill  of  exceptions  reads  that  the  court  'instructed' 
the  jury,  but  the  jury  retired  and  deliberated  before  rendering 
the  verdict  'not  guilty.'  They  were  permitted  to  retire  for  delib- 
eration, and  found  a  verdict'.    Non  constat  that  they  did  not  act 

on  the  evidence If  through  misdirection  of  the  judge  in 

matter  of  law  ....  a  verdict  is  improperly  rendered,  it  can  never 
afterward,  on  application  of  the  prosecution,  in  any  form  of  pro- 
ceeding, be  set  aside.  <  Bishop,  cited  by  Sawyer,  J.,  in  People  v. 
Webb,  38  Cal.  467.)" 

I  119c.  Miscellaneous. — The  rules  governing  the  consideration 
of  questions  of  nonsuit  are  the  same  whether  the  trial  is  by  the 
court  or  by  a  jury.^  It  is  not  error  to  decline  to  ask  for  a  non- 
suit. It  is  a  privilege,  and  the  right  of  every  litigant  to  demand 
a  regular  judgment  on  the  merits  cannot  be  abrogated  by  confin- 
ing him  to  such  privilege.'  Appeal  will  not  lie  either  from  an 
order  or  from  a  judgment  of  nonsuit.  The  appeal  is  always  from 
the  judgment  of  dismissal  of  the  action.' 


^  Golditone  ▼.  Merchaots'  etc.  Co., 
323  Cal.  625,  66  Pac.  776;  Freese  v. 
nibernia  etc.  Society,  139  Cal.  392, 
T3  Pac.  172. 

>  Bartbe  ▼.  Rogers,  127  Cal.  52,  59 
Pac.  310;  San  Jose  etc.  Co.  v.  San 
Jose  etc.  Co.,  126  Cal.  322,  58  Pac. 
824. 

»  Kimple  t.  Conwaj,  69  Cal.  71,  10 
Pac.  189.  An  order  of  dismissal  of 
an  action  is  not  a  final  judgment 
under  section  7098,  Revised  Codes  of 
Montana.  Hovej  ▼.  Northern  Pacific 
Co.,  39  Mont.  40,  101  Pac.  146 ;  Butte 
etc  Co.  ▼.  Montana  etc.  Co.,  27  Mont. 


152,  69  Pac.  714;  Palmer  v.  Spauld- 
ing,  34  Mont.  1,  85  Pac.  369. 

The  supreme  court  of  Washington, 
in  De  Graf  v.  Seattle  etc.  Co.,  10 
Wash.  468,  38  Pac.  1006,  entertained 
an  appeal  from  the  order  of  nonsuit. 
The  same  court,  in  the  more  recent 
case  of  Mcpherson  v.  Seattle  etc.  Co., 
53  Wash.  358,  101  Pac.  1084,  for  more 
obvious  reasons,  declined  to  accept  an 
erroneous  refusal  to  dismiss  on  plain- 
tiff's motion,  before  counterclaim  or 
affirmative  defense,  as  an  error  of  law 
which  might  be  ground  for  new  trial. 
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CHAPTER  XVni. 

GROUNDS  OF  THE  MOTION— ERROR  IN  LAW  OCCUKRINO 

AT  THE  TRIAL— INSTRUCTIONS. 

S  120.    Duty  of  judge  in  ehaTginjgr  jury. 

S  120a.  The  judge  must  not  submit  questions  of  law  to  the  jnrj, 

§  121.    Judges  must  not  charge  juries  with  respect  to  matters  of  faeL 

§  122.    The  judge  must  not  charge  the  jury  with  respect  to  principles  of 

law  which  have  no  application  to  the  evideneey  or  to  the  issses 

raised  by  the  pleadings. 
§  123.    The  judge  must  not  give  contradictory  instruetiona. 
S  124.    Modifications  of  instructions  requested. 
S  125.    Repetition   of  instructions. 
8  126.    Time  for  requesting  instructions. 
8  127.    Exceptions  to  erroneous  instructions. 
8  128.    Exceptions  to  the  judge's  charge  must  be  specifle. 
8  129.    Time  for  taking  exceptions  and  objections. 
8  130.    Exceptions  to  instructions  cannot  be  reyiewed  in  the  absence  of 

the  evidence,  unless  the  instructions  are  erroneous  in  evexy  eoa- 

ceiyable  state  of  the  evidence. 
8  131.    How  instructions  are  to  be  construed. 
8  132.    Miscellaneous  matters  relating  to  instructions. 

§  120.  Dnty  of  the  Judge  in  Oharging  the  Jury.- The  pio- 
vision  of  the  Constitution  has  always  been  that  ''judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law."  The  Practice  Act  of  1851  pro- 
vided that  ''in  charging  the  jury  the  court  shall  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  information  in 
giving  their  verdict."^  This  provision  was  not  changed  until  the 
adoption  of  the  Code  of  Civil  Procedure.  The  oorresponding  pro- 
vision of  the  code  is  the  same  as  that  of  the  act  of  1851,  except 
that  it  substitutes  the  word  "may"  for  the  word  "shall"*    Hiese 


»  Laws  of  1851,  p.  76,  sec.  165. 

"Section  608,  California  Code  of 
Civil  Procedure. 

Corresponding  provisions  of  othef 
codes  are  found  in  the  following:  Sec- 
tion 1407,  Revised  Statutes  of  Arizona 
(section  198,  Civil  Practice);  section 
187,  Mills'  Annotated  Code  of  Colo- 
rado; section  4384,  Revised  Codes  of 
Idaho;  section  6746,  Revised  Codes  of 
Montana;  section  3262,  Cutting's  Com- 
piled  Laws  of  Nevada   (section  167, 


C^ivil  Practice);  sections  2996  sad 
2998,  Compiled  Laws  of  New  Mexico; 
sections  7021  and  7022,  Revised  Codes 
of  North  Dakota;  section  5794,  Com- 
piled Laws  of  Oklahoma;  section  132, 
Lord's  Oregon  Laws;  section  256, 
Code  of  Civil  Procedure  of  South 
Dakota;  section  3147,  (Compiled  Ls«9 
of  Utah;  section  339,  Rem.  k  Bal. 
Code  of  Washington  (section  4993, 
Bal.  Code);  section  4499,  Compiled 
Statutes  of  Wyoming. 
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proTisions  do  not  make  it  the  duty  of  the  judge  to  charge  the  jury 
in  all  caaes,  but  only  when  he  thinks  it  ''necessary  for  their  infor- 
mation." Accordingly  it  has  been  held  that  the  mere  failure  of 
the  judge  to  instruct  the  jury  upon  any  point  is  not  error,  in  the 
absence  of  a  formal  request  from  the  party.*  With  respect  to  the 
presumption  of  innocence,  for  example,  the  court  ought,  in  every 
criminal  case,  of  its  own  motion,  to  instruct  the  jury  as  to  the  well- 
established  principles  of  law  upon  the  point ;  but  it  has  been  held 
not  to  be  ground  for  reversal,  even. in  a  capital  case,  to  omit  such 
an  instruction  unless  it  be  asked  for.**  The  failure  of  the  court  to 
charge  upon  any  material  point,  as  well  as  the  failure  of  the  par- 
ties to  ask  for  such  a  charge,  usually  proceeds  from  inadvertence ; 
but  the  law  casts  upon  the  parties  the  duty  of  calling  the  attention 
of  the  court  to  the  matter  by  a  formal  request  for  the  instruction 
desired,  and  their  neglect  or  failure  to  make  such  formal  request 
cannot  be  assigned  as  an  error  of  the  court,  or  utilized  as  ground 
for  reversal  or  new  trial. 

If  the  request  is  made,  however,  and  the  instruction  asked  for 
be  a  proper  one,  the  failure  or  refusal  of  the  court  to  give  it  is 
ground  both  for  reversal  and  for  new  trial.^ 

A  party,  particularly  a  defendant  in  a  criminal  action,  has  a 
right  to  have  the  jury  instructed  so  explicitly  as  to  leave  no  rea- 
sonable doubt  or  ambiguity  concerning  the  law  applicable  to  the 
facts,  and  may  ask  for  further  instructions  upon  any  definite 
point,  even  though  general  instructions  covering  the  specific  point 
have  already  been  given ;  ^  and  the  failure  of  the  court  to  give 


s  WiUiamg  ▼.  Hartford  Ins.  Co.,  54 
Cal.  442,  35  Am.  Rep.  77;  Chamber- 
lin  y.  Vance,  51  Cal.  75;  San  Luis 
Obispo  Conntj  y.  White,  91  Cal.  432, 
24  Pais.  864,  27  Pae.  756;  Liebrandt 
V.  Sorg,  133  Cal.  571,  65  Pae.  1098. 

As  to  eriminal  eases,  see  People  t. 
Hann,  44  Cal.  96;  People  ▼.  Bodundo, 
44  Cal.  538;  People  y.  Ah  Wee,  48 
CaL  236;  People  y.  Collins,  48  Cal. 
277;  People  v.  Gray,  66  Cal.  271,  5 
Pae.  240;  People  y.  FIjnn,  73  Cal. 
511,  15  Pae.  102;  People  y.  Northey, 
77  CaL  618,  19  Pae.  865,  20  Pae.  129 ; 
People  y.  MeLean,  84  Cal.  480,  24  Pae. 
32;  People  y.  Christensen,  85  Cal.  568, 
24  Pae.  888;  People  y.  Balkwell,  143 
Cal.  259,  76  Pae.  1017;  People  y. 
Weber,  149  Cal.  325,  86  Pae.  671. 
See,  also,  People  y.  Marks^  72  Cal.  46, 


13  Pae.  149;  People  t.  Fiee,  97  Cal. 
459,  32  Pae.  531. 

3a  See  People  y.  Matthai,  185  Cal. 
442,  67  Pae.  694.  And  see,  sa  to  dis- 
cretion in  matter  of  extreme  penalty 
in  murder,  People  y.  Olsen,  80  Cal. 
122,  22  Pae.  125. 

«  Section  609,  California  Code  of 
Ciyil  Procedure. 

The  proyisions  of  other  codes  yary 
considerably  from  that  of  California, 
but  rulings  upon  instructions  are 
errors  of  law  in  eyery  instance,  and 
as  such,  are  ground  for  new  trial,  as 
well  as  for  reyersal  on  appeal  from 
the  judgment.  See  note  2,  suprOf  for 
corresponding  sections  of  other  eodes. 

«•  See  Bice  y.  Whitmore,  74  Cal. 
619,  5  Am.  St.  Bep.  479,  16  Pae.  501. 

As  to  criminal  cases,  see  People  y. 
Guidiee,    73    CaL    226,   15    Pae.   44; 
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such  instructions  is  ground  for  reversal  or  new  trial  equally  as 
though  no  instructions  at  all  had  been  given;  on  the  other  hand, 
failure  to  give  such  explicit  or  specific  instructions  can  no  more  be 
assigned  as  error  and  ground  for  reversal  or  new  trial,  nnless  they 
be  asked  for,  than  could  the  failure  to  instruct  generally  be  taken 
advantage  of  for  a  like  purpose  in  the  absence  of  a  general 
request.*** 


People  V.  Olsen,  80  Cal.  122,  22  Pae. 
125;  People  ▼.  Appleton,  120  Oal.  250, 
52  Pae.  582;  People  v.  Oliveria,  127 
Cal.  376,  59  Pae.  772;  People  v.  Wil- 
son, 135  Cal.  331,  67  Pae.  322;  People 
V.  Bailey,  142  Cal.  434,  76  Pae.  49; 
and  see  People  t.  Franklin,  70  Cal. 
641,  11  Pae.  797. 

4b  See  People  v.  Franklin,  70  Cal. 
641,  11  Pae.  797;  People  v.  Marks,  72 
Cal.  46,  13  Pae.  149;  People  v.  Guid- 
ice,  73  Cal.  226,  15  Pae.  44;  PeopU 
V.  Olsen,  80  Cal.  122,  22  Pae.  125; 
People  V.  DoUor,  89  Cal.  513,  26  Pae. 
1086;  People  v.  McNutt,  93  Cal.  658, 
29  Pae.  243;  People  ▼.  Bfuggy,  93 
Cal.  476,  29  Pae.  26;  People  v.  Scott, 
93  Cal.  516,  29  Pae.  123;  People  v. 
Barney,  114  Cal.  554,  47  Pae.  41; 
People  ▼.  Arnold,  116  Cal.  682,  48 
Pae.  803;  People  t.  Appleton,  120  Cal. 
250,  52  Pae.  582;  People  v.  Oliveria, 
127  Cal.  376,  59  Pae.  772;  People  v. 
Wilson,  135  Cal.  331,  67  Pae.  322; 
People  y.  BaUey,  142  Cal.  434,  76 
Pae.  49;  People  v.  Oark,  145  Cal.  727, 
79  Pae.  434;  People  v.  Medina,  146 
Cal.  142,  79  Pae.  842;  People  y. 
Weber,  149  Cal.  325,  86  Pae.  671; 
and  the  following  civil  case:  Bice  v. 
Whitmore,  74  Cal.  619,  5  Am.  St.  Bep. 
479,  16  Pae.  501. 

The  necessity  for  requests  for  in- 
structions was  enunciated  in  the  fol- 
lowing cases: 

Arizona:  Phoenix  etc.  Co.  v.  Landis. 
(Ariz.),  112  Pae.  844. 

California:  Goodwin  y.  McCabe,  75 
Cal.  584,  17  Pae.  705 ;  Scott  v.  Wood, 
81  Cal.  398,  22  Pae.  871;  Henderson  v. 
Traction  Co.,  150  Cal.  689,  89  Pae. 
976;  Donati  y.  Righetti,  9  Cal.  App.  45, 
97  Pae.  1128;  Gomez  y.  Scanlan,  155 
Cal.  528,  102  Pae.  12 ;  Wyatt  y.  Pacific 
Electric  Co.,  156  Cal.  170,  103  Pae. 
892;  Morgan  y.  L.  A.  P.  Co.,  13  Cal. 
App.  12,  108  Pae.  735. 


Colorado:  Maekey  t.  Briggi,  16 
Colo.  143,  26  Pae.  131;  Leitensdorfer 
y.  King,  7  Colo.  436,  4  Pae.  37; 
Venine  y.  Archibald,  3  Colo.  163;  Den- 
yer  ete.  Co..y.  Lassasso,  22  Colo.  444. 
45  Pae.  409 ;  Denyer  etc.  Co.  y.  Crum- 
baugh,  23  Colo.  363,  48  Fke.  503; 
Willard  y.  Williams,  10  Colo.  App.  140, 
50  Pae.  207;  Buby  etc.  Co.  y.  Prentice, 
25  Colo.  4,  52  Pae.  210;  BaiJy  t. 
Camduff,  14  Colo.  App.  169,  59  Pae 
407;  Little  Dorrit  Co.  y.  Arapahoe 
Co.,  30  Colo.  431,  71  Pae.  389;  Sew- 
ton  y.  Cardwell  ete.  Co.,  41  Coh).  492. 

92  Pae.  914;  Hain  y.  Mattes,  34  Colo. 
345.  83  Pae.  127;  Colorado  etc  Co.  t. 
Webb,  36  Colo.  224,  85  Pae.  683; 
Whitehead  y.  Emmerieh  Co.,  88  Colo. 
13,  87  Pae.  790;  Union  etc.  Co.  r. 
Shoyell,  39  Colo.  436,  89  Pae  764; 
Bumside  y.  Peterson,  43  Colo.  382,  96 
Pae.  256,  17  L.  B.  A.,  N.  8.,  76; 
National  ete.  Co.  v.  Donean,  44  Colo. 
472,  98  Pae.  634,  20  L.  B.  A.,  N.  &, 
340;  Heron  y.  Weston,  44  Colo.  379, 
100  Pae.  1130;  Sandberg  y.  Bontadt, 
48  Cok).  96,  109  Pad.  419 ;  Donley  r. 
Bailey,  48  Colo.  373,  110  Pae.  65; 
Powning  y.  Tipton,  48  Colo.  364,  110 
Pae.  70;  Meleher  y.  Beeler,  48  Oolo. 
233,  110  Pae.  181;  Idaho  etc.  Co.  t. 
Colorado  ete.  Co.  (Colo.),  Ill  Pu« 
553. 

Montana:  Kelley  y.  CaUe  Co.,  7 
Mont.  70, 14  Pae.  633 ;  Helena  etc.  Co. 
y.  Lynch,  25  Mont.  497,  65  Pae.  919; 
Gillies  y.  Clarke  ete.  Co.,  32  Mont 
320,  80  Pae.  370;  Bonrke  y.  Botte 
Electric  Co.,  33  Mont.  267,  83  Pse. 
470;  Hardesty  y.  Largey  ete.  Co.,  34 
Mont.  151,  86  Pae.  29;  Kelson  y.  Bos- 
ton etc.  Co.,  35  Mont.  223,  88  Fu- 
785 ;  O'Flynn  y.  Butte,  36  Mont  493, 

93  Pae.  643. 

New  Mexico:  Palatine  etc.  Co.  t. 
Santa  Fto  etc  Co.,  13  N.  M.  241,  3S 
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This  point  often  ariaeB  in  criminal  actions  where  the  statute  sets 
out  more  than  one  degree  of  the  crime  charged.  Jn  cases  of  this 
character,  it  may  so  happen  that  the  facts  as  proven  justify  specific 
instructions  as  to  the  several  degrees ;  in  which  event  it  is  the  duty 
of  the  defendant  to  ask  for  such  specific  instructions,  and  if  he 
fail  to  do  so,  it  Ib  not  error  if  the  court  fails  to  give  them.^^  The 
question  may  also  arise  in  other  cases,  as  where  explicit  instruc- 
tions are  asked  on  the  subject  of  self-defense,^  larceny,  from  the 
person,**  what  is  to  be  deemed  a  deadly  weapon,*'  voluntary  intoxi- 
cation in  criminal  cases,*'  and  alibij^ 

In  charging  the  jury  the  judge  must  not  submit  to  them  any 
question  of  law,'  nor  charge  them  with  respect  to  matters  of 
fact,*  nor  with  respect  to  principles  of  law  not  applicable  to  the 


Pac  363;  King  y.  Tabor,  15  N.  M. 
488  110  P&e.  601. 

iforih  Dakota:  State  ▼.  Hajnes,  7 
N.  D.  352,  75  N.  W.  267. 

Oklahoma:  Chicago  ete.  Go.  y.  Fix, 
15  Okl.  37,  78  Pae.  316;  Chicago  etc. 
Go.  ▼.  Connallj,  15  Okl.  45,  78  Pac. 
318. 

Oregon:  Sehoellhamer  t.  Bometsch, 
26  Or.  394,  33  Pac.  344;  Baker  Co.  y. 
Huntington,  48  Or.  593,  87  Pae.  1036, 
89  Pac.  144;  Triceky  y.  Clark,  50  Or. 
516,  83  Pac.  457;  Carroll  y.  Grande 
etc.  Co.,  52  Or.  370.  97  Pac.  552; 
Mahon  y.  Bankin,  54  Or.  328,  102  Pae« 
608,  103  Pac.  53. 

Utah:  Steyens  y.  Stephens,  14  Utah, 
255,  47  Pac.  76;  Smallej  y.  Bio 
Orande  etc.  Co.,  34  Utah,  423,  98  Pac. 
311. 

Wathingtan:  Cogswell  y.  West  ete. 
Co.,  5  Wash.  46,  31  Pac.  411;  Box  y. 
Kelso,  5  Wash.  360,  31  Pac.  973 ;  Me- 
QuiUan  y.  Seattle,  13  Wash.  600,  43 
Pac.  893;  Lownsdale  y.  Graj's  Harbor 
etc  Co.,  21  Wash.  542,  58  Pac.  663; 
Schwaninger  y.  McNeelej  ft  Co.,  44 
Wash.  447,  87  Pac.  514;  Scherrer  y. 
Seattle,  52   Wash.  4,   100  Pac.   144; 

Wyoming:  Bonce  y.  McMahon,  6 
Wyo.  24,  42  Pac.  23. 

The 'court  is  not  bound  to  giye  in- 
structions not  prepared  and  presented 
according  to  law:  Schollay  y.  Moffitt- 
West  Co.,  17  Colo.  App.  126,  67  Pac. 
182. 

Giying  instructions  that  are  incom- 
plete and  ambiguous  is  not  reyersible 
error,  in  the  absence  of  a  request  that 


they  be  made  more  full  and  complete. 
Box  y.  Kelso,  9upr<i,  and  see  Crowley 
y.  Strouse  (Cal.)i  33  Pac.  456. 

But  the  court  when  requested  must 
giye  complete  instructions.  See  Union 
Pacific  Co.  V.  Jaryi,  3  Wyo.  375,  23 
Pac.  398 ;  and  see  section  124,  pott,  as 
to  modification  of  instructions. 

If  a  party  desires  an  instruction 
upon  a  giyen  point,  it  is  his  duty  to 
prepare  such  an  instruction  and  ask 
the  court  to  giye  it.    State  y.  Smith, 

10  Ney.  106. 

4«  People  y.  Franklin,  70  Cal.  641, 

11  Pac.  797;  People  y.  Guidice,  73 
Cal.  226,  15  Pac.  44;  People  y.  Scott, 
93  Cal.  516,  29  Pac.  123;  People  y. 
McNutt,  93  Cal.  658,  29  Pac.  243; 
People  y;  Barney,  114  Cal.  554,  47 
Pac.  41;  People  y.  Wilson,  135  Cal. 
331,  67  Pac.  322;  People  y.  Bailey, 
142  Cal.  434,  76  Pac.  49;  People  y. 
Qark,  145  Cal.  727,  79  Pac.  434; 
People  y.  Medina,  146  Cal.  142,  79 
Pac.  842. 

*d  See  People  v.  Bruggy,  93  Cal. 
476,  29  Pae.  26;  and  see  as  to  "ap- 
parent necessity,"  People  y.  Dollor,  89 
Cal.  513,  26  Pac.  1086. 

^  See  People  y.  Appleton,  120  Cal. 
250,  52  Pae.  582. 

*t  See  People  y.  Arnold,  116  Cal. 
682,  48  Pac.  803. 

4s  See  People  y.  Oliyeria,  127  Cal. 
876,  59  Pac.  772. 

*h  See  People  y.  Weber,  149  CaL 
325,  86  Pac.  671. 

0  See  section  120a,  post. 

•  See  section  121,  posU 


§  120a  GBOUNDS  OF  THB  KOTION.  602 

evidence,^  nor  must  he  give  them  contradictory  instmctions;' 
but  he  is  not  bound  to  give  instructions  in  the  language  of  coun- 
sel,* nor  to  repeat  his  instructions,**  nor  to  tell  the  jury  the  rcsr 
sons  upon  which  any  rule  of  law  rests.  This  last  proposition 
was  laid  down  in  People  v.  Ramirez,**  in  which  case  McKee,  J., 
delivering  the  opinion  of  the  supreme  court,  said:  **  ....  "While 
it  is  true  that  principles  of  law  should  be  stated  to  a  jury  in  dear 
and  explicit  terms,  yet  where  they  are  so  stated  it  is  not  necessary, 
nor  is  a  court  bound,  to  give  the  grounds  and  first  original  causes 
from  whence  they  have  sprung.  It  is  sufBcient  that  the  court 
correctly  gives  to  the  jury  the  law  applicable  to  the  facts  of  the 
case.  'A  judge,'  says  the  supreme  court  of  Pennsylvania,  *is 
bound  to  instruct  the  jury  on  the  law  itself,  and  not  on  its  histoiy, 
object,  or  purpose.  He  does  his  duty  by  saying  what  the  law  is, 
without  .an  exposition  of  its  reasons.'  (Lincoln  v.  Wright,  23  Pa. 
76  [62  Am.  Dec.  376].)" 


§  120a.  The  Judgd  must  not  Submit  Qnestions  of  Law  to  tht 
Jury. — Although  mere  neglect  to  charge  upon  any  point  is  not 
error,*  it  is  error  to  submit  questions  of  law  to  be  decided  by  the 
jury.  A  marked  instimce  of  such  an  error  is  to  be  found  in  Kelly 
v.  Cunningham.'  In  that  case  the  judge,  after  charging  as  to  sev- 
eral matters,  told  the  jury  ''to  take  into  consideration  all  of  the 
case  and  do  equal  justice  between  the  parties."  The  supreme  court 
held  this  to  be  improper,  and  said:  ''This,  it  is  believed,  is  sub- 
mitting too  much  to  the  jury.  They  are  to  pass  upon  the  facts; 
the  judge  upon  the  law.  The  jury  are  to  make  up  their  verdict 
from  the  facts  according  to  the  law  as  given  by  the  court,  and  thea 
'equal  justice  between  the  parties'  will  generally  be  the  result; 
but  if  the  jury  are  to  find  according  to  their  views  of  equal  jus- 
tice, it  is  to  be  apprehended  that  in  many  cases  prejudice  and  feel- 
ing may  make  that  appear  to  be  equal  justice  in  one  case  which 
would  be  iniquitous  in  another.  This  instruction  tends  to  mislead 
and  confuse." 

It  is  obviously  impossible  to  enumerate  all  the  questions  which 
must  be  passed  upon  by  the  court.  Suffice  it  to  say  that  the  court 
must  decide  questions  of  law^  and  the  jury  questions  of  fact    The 

r  See  section  122,  post.  ii  56  Gal.  533,  88  Am.  Sep.  73. 

•  See  section  123,  poMi»  i  See  preceding  section. 

•  See  section  124,  posi»  >  1  Gal.  365 ;  and  see  Funk  t.  SUr- 
10  See  section  125,  poit.  let,  59  OaL  613. 
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followinffdecisions  will  fllustrate  the  general  principle:  In  Fair- 
bank  y.  Woodhouse,*  it  was  held  that  mining  laws  introduced  in 
evidence  must  be  construed  by  the  court,  and  that  it  was  error  to 
leave  the  jury  to  say  whether  under  the  said  laws  certain  acts 
amounted  to  a  forfeiture.  So  it  is  error  to  submit  to  the  jury  a 
question  as  to  the  construction  of  a  contract  or  other  instrument/ 
So  it  is  error  to  submit  to  the  jury  a  question  as  to  whether  a  de- 
mand is  barred  by  the  statute  of  limitations,  the  facts  being  ascer- 
tained.* So  in  an  action  for  malicious  prosecution,  the  question 
as  to  whether  there  was  probable  cause  is^a  question  of  law,  and  it 
is  error  to  leave  it  to  the  jury.*  So  in  an  action  in  insolvency,  an 
instruction  which  left  it  to  the  jury  to  determine  whether  the  in- 
solvent had  complied  with  the  requirements  of  the  Insolvent  Act 
as  to  his  petition,  schedule  and  afBdavit,  these  being  in  evidence 
and  before  the  court,  was  held  to  be  improper,  the  question  as  to 
whether  they  were  defective  being  a  question  of  law  for  the  court, 
which  ought  not  to  have  been  submitted  to  the  jury.^ 

But,  as  will  be  hereafter  shown,  all  questions  of  fact  are  for  the 
jury,  and  therefore  where  the  facts  are  disputed  the  judge  must 
charge  the  jury  hypothetically — ^that  is,  that  if  they  believe  a  given 


»  6  Cal.  433,  12  Morr.  MiA.  Bep. 
86. 

«  Luckhart  t.  Ogden,  80  Cal.  547, 
2  Morr.  Min.  Bep.  601;  McGarrej  v. 
LitUe,  15  CaL  27;  EUis  t.  Crawford, 
39  Cal.  523;  Whitman  y.  Steiger,  46 
Cal.  256;  Moodj  y.  Palmer,  50  CaL 
31;  Carpeniier  v.  Tboraton,  24  CaL 
268 :  Scoles  y.  Uniyersal  Life  Ins.  Co., 
42  Cal.  523;  and  see  Leyj  y.  Gadsby,  3 
Cianeh  (17.  8.),  180,  2  L.  ed.  404; 
Sweeny  y.  Easter,  1  Wall.  (U.  S.) 
166,  17  L.  ed.  681;  Ward  y.  United 
States,  14  WaU.  (U.  8.)  20,  20  L. 
ed.  792.  But  where  the  effect  of  the 
instrument  depends  upon  collateral 
facts  in  pais  and  extrinsic  circum- 
stances, the  inferences  of  fact  are  to 
be  left  to  the  jury.  Etting  y.  Bank 
of  United  States,  11  Wheat.  (U.  8.) 
59,  6  L.  td.  419;  Brown  y.  McGran, 
14  Pet.  (U.  8.)  479,  10  L.  ed.  550. 
When  the  contract  is  nUnt  as  to  the 
time  of  performance,  the  question  as 
to  what  is  a  reasonable  time  is  some- 
times for  the  jury.  Luckhart  y.  Og- 
den, 80  Cal.  547,  2  Morr.  Min.  Rep. 
601.     Aa    to    the  construction  of  a 


libel,  see  Van  Vactor  y.  Walkup,  46 
Cal.  124. 

0  Beed  v.  8wift,  45  CaL  255. 

•  Potter  y.  8eale,  8  Cal.  217 ;  Grant 
V.  Moore,  29  CaL  644;  Barkrader  v. 
Moore,  44  Cal.  144;  Emerson  v. 
Skaggs,  52  CaL  246.  But  a  most  im« 
portcmt  element  in  the  question  as  to 
the  probable  cause  is  the  belief  of  the 
parl^  who  instituted  the  prosecution 
(Harkrader  y.  Moore,  44  Cal.  144;  2 
Greenleaf  on  Eyidence,  sec.  455) ;  and 
this  is  always  for  the  party.  8ee  Stew- 
art y.  Sonnebom,  98  U.  8.  194,  25  L. 
ed.  116. 

T  Dean  v.  Grimes,  72  Cal.  442,  14 
Pac.  178. 

It  is  error  to  submit  to  a  jury  the 
construction  of  a  town  ordinance. 
Denyer  etc.  Co.  y.  Olsen,  4  Colo..  239 ; 
and  as  to  the  general  rule  prohibiting 
the  submission  of  questions  of  law  to 
the  jury,  see  Jordan  y.  Duke,  4  Ariz. 
278,  36  Pac.  896;  Tompkins  y.  Mont- 
gomeiy,  123  Cal.  219,  55  Pac.  997; 
Gallick  y.  Bordeaux,  31  Mont.  328, 
78  Pac  583. 
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state  of  facts  certain  legal  principles  apply.*  The  judge  mmt  be 
careful  not  to  assume  the  truth  of  any  controverted  fact.  Thus  in 
Emerson  ▼.  Skaggs,*  which  was  an  action  for  malicious  prosecution, 
it  was  held  to  be  error  for  the  judge  to  instruct  the  juiy  that  there 
was  no  probable  cause,  the  facts  upon  which  the  instructions  de- 
pended being  controverted.  And,  on  the  other  hand,  it  must  be 
careful  not  to  submit  to  them  any  question  of  law.  Thus  in  Grant 
V.  Moore,^®  which  also  was  an  action  for  malicious  prosecution,  it 
was  held  that  to  give  a  general  definition  of  probable  cause  and 
submit  to  the  jury  whether  the  evidence  showed  probable  cause 
within  the  definition  was  to  leave  a  question  of  law  to  be  decided 
by  the  jury,  and  that  the  proper  course  was  for  the  judge  to  state 
what  facts  in  the  particular  case  would  constitute  probable  cause, 
and  to  leave  to  the  jury  to  say  whether  the  evidence  showed  that 
state  of  f  acts.^^ 


s  In  such  ease,  if  the  jury  render 
a  general  verdict,  thej  have  the  power, 
though  not  the  rieht,  to  decide,  or 
rather  to  disregard  the  law;  for  if 
there  be  a  conflict  in  the  evidence,  it 
is  impossible  to  know  (in  a  legal 
sense)  whether  the  verdict  was  arrived 
at  by  a  disregard  of  the  instructions 
or  a  mistaken  view  of  the  evidence. 
If  there  be  no  conflict  in  the  evidence, 
it  can  be  reasonably  inferred  in  some 
cases  that  the  instructions  were  dis- 
regarded; and  in  such  cases  relief  can 
be  had  on  the  ground  that  the  verdict 
is  "against  law."     See  section  99,  ante. 

•  52  Cal.  246.    See  section  121,  poMt, 

10  29  Cal.  644. 

11  When  a  chancellor  calls  a  jury  to 
assist  him  in  determining  a  question 
of  fact,  it  is  not  necessary  to  instruct 
them.  Dominguez  v.  Dominguez,  7 
Cal.  424.  And  if  he  should  instruct 
them  erroneously,  it  would  not  be 
ground  for  reversal.  Sweetser  v. 
Dobbins,  65  Cal.  529,  4  Pac.  540; 
Schneider  v.  Brown,  85  Cal.  205,  24 
Pac.  715;  Hewlett  v.  Pilcher,  85  Cal. 
545;  Riley  v.  MartineUi,  97  Cal.  575. 
33  Am.  St.  Rep.  209,  32  Pac.  579,  21 
L.  B.  A.  33;  Richardson  v.  Eureka, 
110  Cal.  441,  42  Pac.  965;  Scheerer  v. 
Goodwin,  125  Cal.  154,  57  Pac.  789; 
Fisher  v.  Zumwalt,  128  Cal.  493,  61 
Pac.  82;  California  etc.  Co.  v.  Safe 
etc.  Co.,  145  Cal.  124,  78  Pac.  372; 
and  see  Saint  v.  Guerrerio,  17  Colo. 
448,  31  Am.  St.  Rep.  320,  30  Pac.  335. 


See  section  234,  post. 

Instructions  are  only  proper  where 
there  is  a  jury.    It  seems  there  was  at 
least  one  Lawyer,  thouffh,  who  thought 
otherwise,    as    the    following   extnet 
from  the  ease  of  Touehard  v.  Crow, 
20  Cal.   150,  81  Am.  Dee.   108,  will 
show;  -Field,    C.    J.,    delivering  the 
opinion,  said:  ''This  action  was  tried 
by  the  court  without  the  intervratiei 
of  a  jury.    Of  course  in  such  esses 
the  court  not  only  performs  its  peco' 
liar  and  appropriate  duty  of  deciding 
the  law,  but  also  discharges  the  fnne- 
tions  of  a  jury  and  passes  upon  the 
facts.    The  counsel  of  the  appellants 
impressed,  as  it  would  seem,  with  this 
dual  character,  recjuested  the  court  to 
charge  itself  as  a  jury,  and  handed  ii 
certain  instructions  for  that  purpose. 
The  court  thereupon  formally  ehvged 
that   part   of  itself  which  was  thus 
supposed   to   be   separated   and  eon- 
verted  into  a   jury,    commencing  the 
charge  with  the  usual  address,  'gen« 
tlemen  of  the  jury,'  and  instmetisg 
that    imaginary    body    that    if   they 
found  certain  faets  they  should  find 
for  the  plaintiff,  and  otherwise  for  the 
defendants,  and   that  they  were  not 
concluded  by  the   statements  of  the 
court,  but  were  at  liberty  to  judge  of 
the  facts  for  themselves.    The  reeord 
does  not  inform  us  whether  the  jniy 
thus  addressed  differed  in  their  conchi- 
sions  from  those  of  the  eourt.    These 
proceedings  have  about  tiiem  so  ludi- 
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§  121.  Judges  must  not  Charge  Juries  with  Bespeot  to  Mat- 
ters of  Fact. — Section  17  of  article  6  of  the  Oonstitntion  of  1849 
was  as  follows:  ''Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the  law/' 
The. whole  of  article  6  was  reproduced  in  1862/  at  the  time  of 


erouB  an  air  that  we  eould  not  believe 
they  were  Beriously  taken,  but  for  the 
gnLvity  with  which  counsel  on  the 
argument  referred  to  them.  If  coun- 
ue\,  when  a  case  is  tried  by  the  court 
without  a  jury,  desire  to  present  for 
consideration  certain  points  of  law  as 
applicable  to  the  facts  established,  or 
sought  to  be  established,  upon  which 
the  court  might  be  called  to  charge  a 
juiy,  where  l^ere  is  a  jurj  in  the  case, 
the  proper  course  is  to  present  them  in 
the  form  of  propositions,  preceding 
them  with  a  statement  that  counsd 
makes  the  following  points,  or  counsel 
contends  as  follows.  The  mode 
adopted  in  the  present  case,  though 
highly  original,  is  not  of  sufficient 
merit  to  be  exalted  into  a  precedent 
to  be  followed." 

Bj  the  suggestion  in  the  latter  part 
of  the  aboTe  quotation,  Judge  IHeld 
probably  meant  nothing  more  than 
that  counsel  should  make  an  argument 
upon  such  propositions  as  he  desired 
to  impress  upon  the  mind  of  the  court. 
He  could  not  have  meant  that  counsel 
Bhould  request  the  court  to  decide  cer- 
tain points  of  law,  and  except  to  hia 
refusal,  and  bring  up  the  exception  to 
be  reviewed,  for  such  a  course  would 
not  be  different  from  that  which  was 
characterized  as  ludicrous  in  the  above 
extract.  But  in  Oriswold  v.  Sharpe,  2 
CaL  17,  Heydenfeldt,  J.,  delivering 
the  opinion,  said:  "In  all  cases  where 
the  judge  below  tries  the  facts  of  a 
ease,  the  proper  mode  of  reserving  the 
questions  of  law  arising  upon  the 
facts  is  to  ask  the  court  to  decide  the 
law  as  counsel  may  desire;  and  upon 
a  refusal  to  have  it  noted  in  the  biU 
of  exceptions."  No  such  practice  has 
ever  been  followed.  It  is  plain  that  if 
the  Judgment  be  right  upon  the  facts 
found,  it  would  not  matter  that  the 
judge  gave  a  wrong  reason  for  it. 
See  section  284,  post;  but  look  at  Es- 
tate of  Page,  57  Cal.  238,  quoted  in 
note  19  to  section  256,  post 


1  Bee  Laws  of  1850,  p.  31.  In 
Desty's  annotated  compilation  of  the 
Constitution  the  section  is  marked 
"1862."  If  this  means  that  the  sec- 
tion was  first  adopted  in  1862,  it  is  an 
error.  Probably  the  learned  compiler 
was  misled  by  the  fact  that  article 
6  was  remodeled  and  reproduced  in 
1862,  as  a  whole,  and  consequently 
section  17  appeared  in  the  amend- 
ments of  that  year.  See  Laws  of 
1861,  p.  661  et  weq. 

The  same  provision  is  to  be  found 
in  article  6,  section  12^  Constitution 
of  Nevada,  and  in  article  4,  section 
16  of  the  Constitution  of  Washington, 
and  in  the  codes  of  several  other 
states,  but  is  not  made  a  constitu- 
tional provision  in  any  others. 

The  following  decisions  illustrate 
the  rule  thus  ued  by  the  constitu- 
tional provision  that  an  invasion  of 
the  province  of  the  jury  by  the  giving 
of  instructions  which  take  from  it  the 
determination  of  issues  of  fact  is 
ground  for  a  reversal  of  the  judgment, 
and,  as  an  error  of  law,  also  consti- 
tutes ground  for  a  new  trial:  Bemy 
V.  Olds  (Cal.),  34  Pao.  216;  Low  v. 
Warden,  77  Cal.  94,  19  Pac.  235; 
Bunting  v.  Salts,  84  CaL  168,  24  Pac. 
167;  Vann  v.  McCreary,  77  Cal.  434, 
19  Pac.  826;  Munro  v.  Dredging  Co., 
84  Cal.  515,  18  Am.  St.  Bep.  248,  24 
Pac.  303;  Cousins  v.  Partridge,  79 
Cal.  224,  21  Pac.  745;  Haun  v.  Bio 
Grande  etc.  Co.,  22  Utah,  346,  62  Pac. 
908;  Benson  v.  Tacoma  etc.  Co.,  51 
Wash.  216,  130  Am.  St.  Bep.  1096,  98 
Pac.  605;  Idaho  Imp.  Co.  v.  Lambach, 
16  Idaho,  497,  101  Pac.  951;  Cleary 
V.  General  Const.  Co.,  53  Wash.  254, 

101  Pac.  888;  Byan  v.  Oaklaiid  etc. 
Co.,  10  Cal.  App.  484,  102  Pac.  558; 
Bussell  V.  Oregon  etc.  Co.,  54  Or.  128, 

102  Pae.  619;  Linforth  v.  San  Fran- 
cisco etc.  Co.,  156  Cal.  58,  103  Pac. 
320;  Schuyler  v.  Southern  Pacific  Co. 
(Utah),  109  Pac.  458;  Kent  Mfg.  Co. 
V.  Zimmerman.  48  Colo.  388,  110  Pac 
187. 
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the  revision  of  1862,  but  neither  then  nor  at  anj  other  time  was 
section  17  at  all  changed;  and  section  19  of  article  6  of  the  Con- 
stitution of  1879  is  in  the  same  language.  This  proyision  applies 
alike  to  civil  and  criminal  cases,  and  has  always  been  strictly  en- 
forced.^ Its  effect  is  not  only  to  prohibit  the  judge  from  instruct- 
ing the  jury  directly  to  iBnd  a  certain  verdict,*  or  to  find  a  fact  a 
certain  way,^  and  from  giving  an  instruction  which  ignores  a 
material  fact  or  defense,^  but  also  to  prohibit  him  from  nssnTning 
the  truth  of  matters  upon  which  the  jury  are  to  pass,  and  from 
charging  as  to  what  presumptions  of  fact  are  to  be  made,  and 
from  intimating  an  opinion  as  to  the  credibility  of  a  witness,  or 
as  to  which  way  the  jury  ought  to  find.  These  consequences  of 
the  constitutional  prohibition,  although  more  or  less  connected, 
are  not  entirely  the  same,  and  will  be  considered  separately. 

1.  The  Judge  mti^t  not  Assume  the  Truth  of  Any  Matter  upon 
Which  the  Jury  is  to  Pass. — The  following  cases  will  illustrate 
this  proposition.  In  Preston  v.  Keys,'  the  party  requested  the  fol- 
lowing instruction:  **If  the  jury  believe  that  Kehoe  was  prevented 
from  complying  with  the  statute  in  relation  to  maintaining  pos- 
sessory actions  on  public  lands  by  the  action  of  Preston  in  pulling 
down  his  house  and  hauling  off  the  materials,  and  interfering  with 
him,  then  the  jury  will  find  for  the  defendants  in  the  same  man- 


s  See  People  ▼.  Welch,  49  Cal.  174. 
The  policy  of  the  provision  has  been 
questioned.  In  People  y.  Tajlor,  36 
Cal.  255,  Sanderson,  J.,  delivering  the 
opinion  of  the  majority  of  the  eonrt, 
said:  "At  common  law  the  judges  are 
not  thus  fettered  but  are  allowed  to 
charge  in  respect  to  facts  and  express 
their  opinion  as  to  the  weight  of  the 
evidence.  People  y.  King,  27  CaL 
607,  87  Am.  Dec.  95.  They  may, 
therefore,  direct  the  attention  of  the 
jury  to  the  facts  and  circumstances 
which  they  deem  of  controlling  weight, 
and  warn  them  against  false  lights. 
Which  is  the  wiser  rule  it  is  not  for 
ns  to  say;  but  it  admits  of  serious 
doubt  whether  the  cause  of  justice  has 
been  promoted  by  the  adoption  of  the 
rule  by  which  the  courts  of  this  state 
are  governed.  There  could  have  been 
no  objection  for  the  change  except  to 
afford  to  life  and  liberty  further  pro- 
tection  against  judicial  dishonesty  and 
tyranny.  Such  a  movement  would 
have    found    fitting    occasion    when 


Henry  Yin  divorced  his  wives  and 
kindled  the  fires  of  the  auto  de  fe,  or 
when  Jeffreys  advised  and  jndidallj 
enforced  the  despotic  and  sangninsry 
measures  of  James  IL  But  in  this 
day  and  place  the  ermine  is  not  the 
gift  of  tyrants,  but  of  the  people, 
whose  will  is  snbserved  by  an  honeet 
—not  corrupt — exercise  of  its  func- 
tions; and  to  deprive  tiie  jniy  of  the 
aid  and  experience  of  the  jadge  ia 
sifting  and  weighing  the  testimony 
may  be  of  doubtful  wisdom." 

3  See  Battersby  v.  Abbott,  9  CaL 
565;  Scott  y.  Harbor,  18  CaL  704; 
Parks  y.  Barney,  55  Gal.  239. 

«  See  People  y.  Carabin,  14  CkL 
438;  MiUer  v.  Stewart,  24  CaL  502; 
Harris  y.  Bums,  50  CaL  140;  People 
y.  Ah  Oon,  56  CaL  188. 

4*  Kewcomb  y.  Tisdale,  62  Cal.  575, 
8  Pac.  C.  L.  J.  170;  Smith  v.  Arnold, 
56  Cal.  640;  BUck  v.  Sprague.  54  CaL 
266;  Perkins  y.  Eekert,  55  CaL  400. 

a  23  CaL  193. 
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ner  as  ihaagli  the  statute  liad  been  complied  with.''  The  supreme 
court  held  that  it  was  properly  refused,  and  said:  ''This  instruc- 
Hon  is  objectionable  because  it  assumes  as  a  fact  that  Preston  had 
pnUed  down  Kehoe's  house  and  hauled  off  the  materials.  This  was 
one  of  the  facts  respecting  which  evidence  was  given,  and  it  was 
the  province  of  the  jury  to  determine  from  the  evidence  whether 
such  were  the  facts  or  not;  and  it  would  have  been  improper  for 
the  court  to  give  an  instruction  virtually  assuming  that  such  facts 
had  been  proved."  So  in  Gaboon  v.  Marshall,*  the  question  was 
whether  a  transfer  of  certain  personal  property  by  one  Miller  to 
the  plaintiff  was  in  fraud  of  the  rights  of  the  other  creditors  of 
Miller;  the  facts  were  that  the  personal  property  was,  at  the  time 
of  the  transfer,  upon  a  ranch,  and  that  Miller  had  transferred 
both  the  ranch  and  the  personal  property  to  the  plaintiff.  In  its 
charge,  with  reference  to  plaintiff,  the  court  said:  ''Being  in  pos- 
session of  the  ranch  he  was  also  in  possession  of  the  personal  prop- 
erty.'' The  supreme  court  held  that  this  assumed  that  plaintiff 
was  in  possession  of  the  ranch,  which  was  an  important  element  in 
the  question,  and  reversed  the  judgment.  So  in  Brumagim  v. 
Bradshaw,^  it  was  held  that  no  absolute  rule  can  be  laid  down  as 
to  what  acts  of  dominion  are  sufBcient  to  establish  a  possessio  pedis, 
the  question  varying  with  the  particular  locality,  and  that  there- 
fore it  was  error  to  instruct  the  jury  that  certain  acts  were  suffi- 
cient, as  that  assumed  that  the  locality  was  of  a  particular  char- 
acter. So  in  Wood  v.  Tomlinson,'  the  action  was  to  recover  the 
value  of  one  hundred  and  ninety-eight  hogs,  alleged  to  have  been 
sold  and  delivered.  The  answer  admitted  the  delivery  of  one  hun- 
dred and  twenty-eight  hogs,  but  denied  that  any  greater  number 
had  been  delivered.  The  court  gave  the  following  instruction: 
"If  from  the  evidence  you  find  that  defendant  agreed  to  receive 
the  hogs  at  plaintiff's  ranch,  then  you  will  find  for  plaintiff  for 
the  amount  the  hogs  would  bring  at  four  cents  a  pound,  less  the 
three  hundred  dollars  advanced  by  defendant  therein."  The  su- 
preme court  held  that  the  instruction  assumed  that  all  the  hogs 
had  been  delivered,  and  reversed  the  judgment.  So  in  Dean  v. 
Ross,*  where  part  ownership  in  a  certain  vessel  was  a  material 
fact,  and  was  contested,  evidence  being  introduced  tending  to  show 

•  25  Cal.  197.  .     .    •  53  Cal.  720. 

7  39  Cal.  24.    Compare    Castro    v.      *    •  105  Cal.  227,  88  Pae.  912. 
Gill,  5  Cal.  40.     See  Goodwin  v.  Me- 
Cabe,  75  CaL  584,  17  Pae.  705. 
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want  of  ownership  in  the  party  who  claimed  it,  the  supreme  court 
held  that  an  instruction  assuming  the  ownership  as  claimed  was 
obnoxious  to  the  rule  here  enunciated,  and  was  prejudicial  error 
warranting  a  new  trial.  So  in  People  v.  Webster,**  where,  on  a 
trial  for  rape,  the  guilt  or  innocence  of  the  defendant  rested  upon 
the  age  of  the  prosecuting  witness,  the  evidence  as  to  consent  hav- 
ing been  conflicting,  it  was  held  prejudicial  error  to  instruct  the 
jury,  assuming,  in  effect,  that  the  age  of  the  prosecutrix  was  under 
fourteen  years,  there  being  no  other  evidence  of  that  fact  than  the 
girl's  own  testimony,  the  supreme  court  saying:  ''The  girl's  age, 
as  we  have  suggested,  was  a  prominent  fact  in  the  case,  and  essen- 
tially one  for  the  jury  to  pass  upon/' 
So  in. other  cases.*^ 


•«  111  Gal.  381,  43  Pac.  1114. 

•b  People  T.  Ybanra,  17  Gal.  166; 
People  v.  LeviBon,  16  Gal.  98,  76  Am. 
Dec.  505 ;  People  y.  Garabin.  14  Gal. 
438;  People  v.  Ah  Fung,  16  Gal.  137; 
Perry  v.  S.  P.  B.  B.  Go.,  50  Gal.  578; 
Gitj  of  San  FraneiBCo  ▼.  Glark,  1  Gal. 
452;  Galdwell  t.  Genter,  30  Gal.  539, 
89  Am.  Dec.  131;  People  v.  Messer- 
smith,  61  Cal,  246;  People  v.  Kraker, 
72  Gal.  459,  14  Pac.  196;  People  v. 
Lee  Ghuck,  74  GaL  30,  15  Pac:  322; 
Llewellyn  etc.  Go.  v.  Malter,  76  Gal. 
242,  18  Pac.  271;  Vulicevich  ▼.  Skin- 
ner, 77  Gal.  239,  19  Pac.  424;  Ghild- 
era  y.  Mercury  P.  &  P.  Go.,  105  Gal. 
284,  45  Am.  St.  Bep.  40,  38  Pac.  903; 
Shade  y.  Sisson  etc.  Go.,  115  Gal.  357, 
47  Pac.  135;  Phelan  y.  Anderaon,  118 
Gal.  504,  50  Pac.  685;  People  y.  Bob- 
erts,  122  Gal.  377,  55  Pac.  137;  People 
y.  Putnam,  129  Gal.  258,  61  Pac  961; 
People  y.  Allen,  144  Gal.  298,  77  Pac. 
948;  People  y.  Graig,  152  Gal.  42,  91 
Pac.  997. 

And  see  paragraph  4^  below,  and 
cases  there  cited;  also  section  122, 
post,  as  to  hypothetical  instructions. 

The  conyerse  of  the  proposition  is, 
of  course,  true,  and  it  is  error  to  in- 
struct a  jury  that  they  are  called  upon 
to  decide  a  fact  admitted  by  the 
pleadings.  Taylor  y.  Middleton,  67 
Gal.  656,  8  Pac.  594,  15  Morr.  Min. 
Bep.  284 ;  and  see  Sukef  orth  y.  Lord,  87 
Gal.  399,  25  Pac.  497,  where  it  seems 
not  to  have  been  regarded  as  reyeraible 
error. 

The  following  cases  illustrate  the 
general  rule  forbidding    the   assump- 


tion of  facts  whieh  are  in  eontroyosy, 
and  hence  within  the  exclosive  proyinee 
of  the  jury: 

CaUfonUa:  Garraher  t.  San  Fran- 
cisco etc.  Go.,  81  GaL  98,  22  Pac  480; 
EUedge  y.  National  etc  Co.,  100  CaL 
282,  38  Am.  St.  Bep.  290,  34  Fkc  720, 
34  Pac  852;  Anderson  y.  Seropian, 
147  Gal.  201,  81  Pac  521;  Lyon  t. 
United  Modems,  148  Cal.  470,  113 
Am.  St.  Bep.  291,  83  Pac  804,  4  L. 
B.  A.,  N.  S.,  247,  7  Ann.  Gas.  672; 
Johnson  y.  Beadle,  6  GaL  App.  851,  91 
Pae.  1011;  Matteson  y.  Southern  Fk- 
eific  Go.,  6  Gal.  App.  318,  92  Pac  101; 
Stm  y.  S.  F.  etc  Go.,  154  GaL  559, 129 
Am.  St.  Bep.  177,  98  Pac  672,  20  U 
B.  A.,  N.  S.,  322. 

Colorado:  Brooklyn  etc  Co.  v. 
Petenon,  11  Golo.  80,  16  Pac  563; 
Patrick  etc.  Go.  y.  Skoman,  1  Colo. 
App.  323,  29  Pac  21;  Downing 
y.  Brown,  3  Colo.  571;  Jacksos 
y.  Bumham,  20  Colo.  532,  39  Pac 
577;  Bradbiuy  y.  Alden,  13  Colo.  App. 
208,  57  Pac.  490;  De  St  Aubtn  y. 
Field,  27  Golo.  414,  62  Pac.  199; 
Denyer  etc.  Go.  y.  Spencer,  25  Golo.  9, 
52  Pac.  211;  Wolfer  y.  Bedding  etc. 
Co.,  48  Golo.  58,  108  Pac  980;  Poup- 
pirt  y.  Greenwood,  48  Colo.  405,  110 
Pac  195. 

Montana:  Fitsgerald  y.  Chrk,  17 
Mont  100,  52  Am.  St  Bep.  665,  42 
Pac.  273,  30  L.  B.  A.  803;  Lawrence 
y.  Westlake,  28  Mont.  503,  73  Pac 
119;  Gallick  y.  Bordeaux,  31  Mont 
328,  78  Pac  583;  Lindslej  y.  M^ 
Qrath,   34   Mont    564^  87  Plu.  961; 
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11,  however,  the  fact  is  admitted,  or  there  is  no  shadow  of  con- 
ffict  of  evidence  with  respect  to  it,  an  instruction  assuming  its 
existence  does  not  warrant  a  reversal.*®  For  where  a  fact  is  ad- 
mitted, or  there  is  no  shadow  of  conflict  in  the  evidence  with  regard 
to  it,  the  court  is  justified  in  taking  it  from  the  jury.  It  then 
becomes  a  question  of  law,  and  is  no  longer  one  of  fact.*'  The  as- 
sumption of  an  undisputed  fact  can  never  be  prejudicial.** 

So  the  court  may  assume  a  hypothetical  case  by  way  of  illustra- 
tion,*' and  may  apply  the  law  to  a  hypothetical  case,  and  ask  the 
jury  if  such  case  is  true  upon  the  evidence  adduced.*' 

An  appellant  cannot  complain  of  an  erroneous  instruction  assum- 
ing a  fact  in  his  f avor.*^ 

2.  The  Judge  must  not  Charge  as  to  Presumptions  of  Fact. — 
The  truth  of  this  proposition  will  be  manifest  from  the  following 
decisions.  In  People  v.  Walden  ^*  the  defendant  was  indicted  for 
altering  ballots.  It  was  shown  at  the  trial  that  a  key  was  found 
in  his  possession  which  fitted  the  lock  of  the  room  in  which  the  bal- 
lots were  kept,  and  that  he  had  been  seen  in  an  adjoining  room. 
In  reference  to  this  the  judge  charged  as  follows:  ''The  possession 


Stephens  v.  Elliott,  36  Mont.  92,  92 
Pac.  45. 

Nevada:  Tognini  v.  Kjle,  17  Nev. 
209,  45  Am.  Bep.  442,  30  Pac.  829. 

New  Mexico:  Pryor  v.  Portsmouth 
Cattle  Co.,  6  N.  M.  44,  27  Pac.  327. 

Oklahoma:  Archer  v.  United  States, 
9  Okl.  569,  60  Pac.  268;  Goodwin  t. 
Greenwood,  16  Okl.  489,  85  Pac.  1115; 
Chicago  etc.  Co.  y.  Stibbs,  17  Okl.  97, 
87  Pac.  293. 

Oregon:  Neppach  v.  Jordan,  15  Or. 
308,  14  Pac.  353;  Salomon  y.  Cress,  22 
Or.  177,  29  Pac.  439 ;  Owens  y.  Snell, 
29  Or.  483,  44  Pac.  827;  Baker  Co.  y. 
Huntington,  48  Or.  593,  87  Pac.  1036, 
89  Pac.  144. 

Washington:  Bell  y.  Washington 
etc.  Co.,  8  Wash.  27,  35  Pac.  405; 
Bardwell  y.  Ziegler,  3  Wash.  34,  28 
Pac.  360;  Hall  y.  West  etc.  Co.,  39 
Wash.  447,  81  Pac.  915,  4  Ann.  Cas. 
587;  Johnson  y.  Northport  etc.  Co.,  50 
Wash.  567,  97  Pac.  746. 

•e  People  y.  Phillips,  70  Cal.  61,  11 
Pac.  493,  and  see  People  y.  Messer- 
smith,  61  Cal.  246;  People  y.  Lee  Sare 
Bo,  72  Cal.  623,  14  Pac.  610;  Dean  y. 
Boss,  105  Cal.  227,  38  Pac.  912; 
People  y.  Putnam,  129  Cal.  258,  61 
New  Trial— 89 


Pac.  961;  People  t.  Allen,  144  Gal 
298,  77  Pac.  948. 

M  See  section  117,  ante,  as  to  cases 
when  the  court  may  take  an  issue  from 
the  jury. 

••  See  Hill  y.  Finigan,  77  Cal.  267, 
11  Am.  St.  Bep.  279,  19  Pac.  494. 

M  People  y.  Campbell,  30  Cal.  312. 

»s  Baddeley  y.  Shea,  114  Cal.  1,  55 
Am.  St.  Bep.  56,  45  Pac.  990,  33  L.  B. 
A.  747. 

»h  Hill  y.  Finigan,  77  Cal.  267,  11 
Am.  St.  Bep.  279,  19  Pac.  494. 

10  51  Cal.  588.  The  court  in  this 
case  adopted  Greenleaf  s  definition  of 
presumptions  of  fact,  saying:  "Pre- 
sumptions of  fact  embrace  all  the  con- 
nections and  relations  between  the 
facts  proyed  and  the  hypothesis  stated 
and  defended,  whether  they  are  me- 
chanical and  physical,  or  of  a  purely 
moral  nature.  It  is  the  class  of  pre- 
sumptions which  prevails  in  the  ordi- 
nary affairs  of  life,  namely,  the  process 
of  ascertaining  one  fact  from  tbe 
existence  of  another,  without  the  aid 
of  any  rule  of  law,  and  therefore  it 
falls  within  the  exclusive  province  of 
the  jury." 
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by  the  defendant  of  the  key  unexplained  (if  yon  belieye  that  he 
had  it  in  his  exclusive  possession)  raises  a  reasonable  presumption 
that  he  had  it  for  purposes  shown  by  the  evidence  it  could  be  used 
for;  or,  in  other  words,  if  you  believe  it  would  open  the  clerk's 
oflSce  where  these  ballots  were  kept,  then  the  possession  by  the  de- 
fendant, unexplained,  raises  a  reasonable  presumption  that  he  had 
it  for  the  purpose  of  opening  that  door.*'    For  the  giving  of  this 
instruction  the  judgment  was  reversed,  and  the  supreme  court  said: 
''In  no  view  can  this  charge  be  sustained.    If  it  be  said  that  it 
was  an  attempt  to  charge  in  respect  to  a  legal  presumption  it  was 
clearly  error,  since  no  such  presumption  would  arise  from  the  fact 
stated,  as  a  matter  of  law.    If  it  was  an  attempt  on  the  part  of 
the  court  to  instruct  the  jury  that  the  existence  of  one  fact,  in  view 
of  the  ordinary  experience  of  mankind,  and  connection  of  events, 
must  be  presumed  from  the  existence  of  another,  this  was  an  inter- 
ference with  what  we  have  shown  is  the  exclusive  province  of  the 
jury.    It  was  charging  the  jury  'with  respect  to  matters  of  fact,' 
and  was  in  contravention  of  section  18  [17],  article  6,  of  the  Con- 
stitution of  the  state."    In. the  subsequent  case  of  McNeil  v.  Bar- 
ney,^^  the  court  below  gave  the  following  instructions:  "If  you 
should  find  that  the  defendant  was  at  this  time  under  contract  with 
Meyerstein  &  Co.  to  haul  a  certain  amount  of  freight,  for  instance, 
fifty  tons  a  month  for  the  period  of  one  year,  that  fact  will  go  far 
toward  clearing  up  any  suspicion  attaching  to  testimony  going  to 
prove  a  contract,  without  other  apparent  reasons."    On  account 
of  this  instruction  the  judgment  was  reversed,  the  court  saying: 
"This  instruction  was  not  upon  a  question  of  law,  but  upon  a  mat- 
ter of  fact  involved,  and  the  weight  of  the  evidence  which  should 
be  left  to  the  determination  of  the  jury.    Besides,  the  proposition 
is  incorrect  in  itself."    So  in  Stone  v.  Geyser  Q.  M.  Co.,"  the  court 
below  instructed  the  jury  as  follows:  "If  the  jury  believe  from 
the  evidence  that  the  plaintiff  or  his  grantors  left  the  premises  in 
controversy  vacant  and  unoccupied  for  a  series  of  years,  and  dur- 
ing that  time  exercised  only  casual  acts  of  ownership  upon  the 
claims  at  long  intervals,  and  that  during  that  time  no  actual  work 
was  done  toward  working  or  developing  the  mine,  either  upon  or 
in  proximity  to  the  claims,  and  that  the  defendants,  finding  the 
ground  apparently  abandoned,  entered  upon  and  located  the  same 

11  51  Cal.  603. 

12  52  Cal.  315,  1  Morr.  Min.  Bep.  59. 
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in  pursuance  of  the  mining  laws  of  the  district,  and  the  laws  of 
Congress,  and  have  continued  to  comply  with  said  laws,  and  have 
in  good  faith,  reasonably  believing  said  ground  had  been  aban- 
doned, expended  large  sums  of  money  in  developing  said  mines, 
then  you  are  authorized  to  find  the  fact  of  abandonment."  The 
supreme  court  held  this  to  be  erroneous  on  several  grounds  and 
said:  **The  charge  was  also  erroneous  in  that  the  court  informed 
the  jury  that  a  presumption  of  fact  was  created  by  the  proof  of 
other  facts.  Such  was  in  effect  the  instruction  that  if  certain 
facts  were  established  the  jury  would  be  authorized  to  find  an 
abandonment.  It  is  erroneous  for  the  court  to  charge  that  the 
existence  of  facts  developed  in  the  evidence  'raises  a  reasonable 
presumption'  of  the  existence  of  another  fact.  (People  v.  Walden, 
51  Cal.  688.)  To  say  to  the  jury  that  they  would  be  authorized 
to  find  a  fact  because  of  the  existence  of  another,  is  but  saying  in 
another  form  that  the  existence  of  the  latter  raises  the  reasonable 
presumption  of  the  former,  since  the  jury  can  find  the  former  only 
as  a  presumption  from  the  existence  of  the  latter.  It  is  a  very  differ- 
ent thing  from  saying  that  one  fact  tends  to  prove  another.  It 
is  the  duty  of  the  court  to  pass  upon  questions  as  to  the  admissi- 
bility of  evidence,  but  it  is  solely  the  province  of  the  jury  to  deter- 
mine questions  of  fact,  and  this  includes  the  duty  of  ascertaining 
the  existence  of  a  fact  from  the  existence  of  other  facts,  without 
the  aid  of  any  rule  of  law.  (1  Qreenl.  on  Ev.  48.) "  So  in  Peo- 
ple V.  Carrillo,"  which  was  the  trial  of  an  indictment  against  a  tax 
collector  for  appropriating  public  money,  the  judge  charged  the  jury 
as  follows:  **If  you  find  that  seventeen  thousand  one  hundred  and 
twenty-nine  dollars,  or  a  lesser  amount  of  the  city's  money,  was  col- 
lected by  the  defendant  as  tax  collector,  and  it  has  never  been  paid 
over  by  him  to  the  proper  authority,  it  will  then  be  for  you  to  de- 
termine whether  he  has  feloniously  appropriated  the  same,  or  a 
part  thereof,  to  his  own  use;  and  while  the  prisoner  is  not  called 
upon  to  prove  his  innocence,  but,  on  the  contrary,  the  prosecution 
to  prove  the  charge  as  alleged  in  the  indictment,  still  the  fact,  if 
such  be  the  fact,  that  the  defendant  received  the  money  and  failed 
to  pay  over  the  same  as  required  by  law,  raises  a  presumption  of 
a  felonious  appropriation,  which  will  authorize  a  verdict  of  guilty, 
unless  the  other  evidence  in  the  case  satisfactorily  explains  the  rea- 
son of  the  failure  to  pay  over."    For  this  instruction  the  judg- 

i<  54  Cal.  63. 
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ment  was  reversed,  and  the  supreme  court  said:  ''This  instruction 
is  clearly  erroneous,  in  that  the  jury  are  told  that  the  failure  of 
the  prisoner  to  pay  over  the  money,  if  unexplained,  raises  a  pre- 
sumption of  a  felonious  appropriation,  which  will  authorize  a  ver- 
dict of  guilty.  The  alleged  felonious  appropriation  was  the  ulti- 
mate fact  to  the  solution  of  which  the  deliberations  of  the  jury 
were  to  be  addressed.  It  was  the  ultimate  and  important  fact  to 
be  found  by  their  verdict,  before  judgment  of  conviction  could 
properly  go  against  the  prisoner.  To  tell  them,  therefore,  that  if 
they  should  find  some  other  and  merely  probative  fact,  then  the 
principal  fact  of  guilty  appropriation  was  to  be  reached  by  mert 
presumption,  was  an  unwarrantable  interference  with  the  functions 
of  the  jury.  This  rule  was  announced  here,  upon  a  thorough  ex- 
amination of  the  authorities  in  People  v.  Walden,  51  CaL  588,  and 
subsequently  in  Stone  v.  Qeyser  Quicksilver  Min.  Co.,  52  CaL 
315,  1  Morr.  Min.  Rep.  59." 

In  the  case  of  People  v.  Williams,***  the  supreme  court,  by  Tem- 
ple, J.,  very  clearly  outlined  the  dangerous  character  of  such  in- 
structions.   The  obnoxious  instruction  in  that  case  was  as  follows: 

**If  the  jury  believe,  from  the  evidence,  that  on  the  day  of  the 
homicide  Clark  came  to  the  town  of  Monticello,  and  that  Williams, 
seeing  or  meeting  him  on  the  street,  spoke  to  Clark,  and  said  he 
wanted  to  see  him,  and  requested  Clark  to  go  to  the  shade  on  the 
north  side  of  Fowler's  saloon,  and  if,  when  they  had  reached  the 
shade,  Williams  informed  Clark  of  what  he  had  heard  that  Clark 
had  said  about  Williams  mistreating  his  wife,  or  poisoning  his  wife, 
and  asked  Clark  to  retract  it  or  take  it  back,  or  words  to  that  ef- 
fect, and  that  Clark  refused  to  retract  or  take  back  what  he  had 
said,  and  that  then  Williams,  without  further  cause  or  provoca- 
tion, shot  and  killed  Clark,  then  Williams  conunitted  murder  of  the 
first  degree,  and  you  should  so  find." 

This  instruction  manifestly  omitted  the  two  very  essential  ele- 
ments of  any  definition  of  murder  in  the  first  degree — premedi- 
tation and  deliberation.  Counsel  for  the  people  contended  that 
this  was  not  important  in  view  of  the  fact  that  there  were  previous 
instructions  fully  covering  this  omitted  point.  But  it  is  dear  that 
the  instruction  stood  alone,  and,  if  it  meant  anything  at  all,  could 
only  have  meant  that  if  the  probative  facts  stated  should  be  found 
to  be  true,  then  the  ultimate  fact  of  murder,  and  hence,  guilt,  must 

isa  73  CaL  531, 15  Pac  97. 
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be  presumed,  without  regard  to  any  definition  of  murder  supposed 
to  be  given  elsewhere.  Counsel  also  suggested  that  the  instruction 
did  actually  contain  the  elements  of  deliberation  and  premedita- 
tion ;  but,  even  if  this  were  so,  which  cannot  be  successfully  main- 
tained, the  instruction  would  still  have  been  erroneous,  for  it  in- 
vaded the  province  of  the  jury,  and  found  for  them  a  conclusion 
from  the  evidence  which  must  always  be  left  to  the  determination 
of  the  jury,  unless,  as  above  suggested,  the  question  be  one  of  law, 
and  not  of  fact.^*^  The  learned  justice  said,  in  effect,  upon  this 
point,  that  if  premeditation  and  deliberation,  elements  held  to  be 
essential  to  constitute  murder  of  the  first  degree,  might  be  pre- 
sumed from  these,  or  any  other,  facts,  the  court  might  omit  them 
in  every  case,  and  might  tell  the  jury  that  any  state  of  facts  re- 
cited must  be  held  to  constitute  such  omitted  facts.  Moreover,  the 
court  might,  in  every  case,  instruct  the  jury  that  the  probative 
facts  recited  constituted  proof  of  the  ultimate  fact  in  issue.  It 
would  be  but  a  step  further  to  enter  judgment  without  a  trial. 
The  function  of  the  jury  would  be  merely  the  registration  in  the 
form  of  a  verdict  of  the  findings  of  the  court. 

So  in  Sullivan  v.  Market  Street  By.  Co.,^"®  an  instruction  that 
''mider  the  case  and  proofs  as  here  made  no  presumption  of  negli- 
gence arises  against  defendant  from  the  mere  fact  that  an  acci- 
dent has  occurred,"  was  held  to  be  erroneous,  as,  in  effect,  telling 
the  jury  that  the  ultimate  fact  involved  in  the  issues  could  not  be 
held  to  follow  from  the  probative  facts  recited.  So  in  Manning 
V.  App.  Cons.  etc.  Co.,^**  an  instruction  that  certain  facts  consti- 
tuted negligence  per  se,  the  evidence  being  conflicting,  the  supreme 
court  held  it  erroneous  as  an  invasion  of  the  province  of  the  jury. 
So  in  other  cases.** 

While  the  result  is  the  same,  the  instruction  in  each  case  being 
erroneous  as  in  contravention  of  the  constitutional  inhibition,  and 


i>b  See  section  117,  ante.  And  see 
below. 

i««  136  Cal.  479,  69  Pac.  143. 

iM  149  Cal.  35,  84  Pac.  657. 

1*  Fernandes  v.  Sacramento  City 
Hy.  Co.,  52  Cal.  45 ;  People  v.  MitcheU, 
55  Cal.  236;  People  v.  Wong  Ah 
Ngow,  54  Cal.  151,  35  Am.  Eep.  69; 
Helbing  v.  Svea  Ins.  Co.,  54  Cal.  156, 
35  Am.  Rep.  72;  People  v.  Ah  Sing, 
59  Cal.  400;  Weiderkind  v.  Tuolumne 
etc.  Co.,  65  Cal.  431,  4  Pac.  415; 
l*eople  T.  Gutierrea,  74  CaL  81,  16 


Pac.  444 ;  People  v.  Cline,  74  Cal.  575, 
16  Pac.  391;  People  v.  Murray,  86  CaL 
31,  24  Pac.  802;  People  v.  Chew  Sing 
Wing,  88  Cal.  268,  25  Pac.  1099 ;  Wise 
V.  Wakefield,  118  Cal.  107,  50  Pac. 
310;  People  v.  Slater,  119  Cal.  620,  51 
Pac.  957;  Hennesey  v.  Bingham,  125 
Cal.  627,  58  Pac.  200;  Kerrigan  v. 
Market  Street  By.  Co.,  138  Cal.  506, 
71  Pac.  621;  Hampton  v.  Occidental 
etc.  Co.,  139  Cal.  706,  73  Pac.  579. 

See  paragraph  4,  below,  as  to  cases 
where  such  inatructions  are  proper. 
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while  the  distinction  between  these  two  classes  of  erroneous  in- 
structions is  not  so  vital  as  to  require  more  than  a  brief  reference, 
it  is  nevertheless  not  to  be  lost  sight  of  in  any  case.  Briefly  stated^ 
the  distinction  between  an  instruction  which  assumes  the  truth  of 
any  matter  upon  which  the  jury  is  to  pass,  and  one  as  to  a  pre- 
sumption of  fact,  is,  generally  speaking,  that  the  former  is  ad- 
dressed to  a  probative,  and  the  latter  to  an  ultimate,  fact 

In  the  case  of  People  v.  Messersmith,***  for  example,  the  court 
instructed  the  jury,  "That  a  tendency  to  commit  suicide  does  not 
prove  insanity,"  etc.  Here  the  probative  fact  is  "tendency  to 
commit  suicide,"  and  the  ultimate  fact,  "insanity."  It  is  obvious 
that  the  court  assumes  that  a  tendency  to  commit  suicide  has  been 
proven,  or  is  admitted,  and  so  ia  treated  as  a  question  of 
law  and  taken  from  the  jury.  Under  the  rule,  therefore,  if 
there  was  any  shadow  of  conflict  of  the  evidence  with  respect 
thereto,  and  it  was  not  admitted  or  unconrtroverted,  the  in- 
struction was  erroneous  under  the  first  rule,  as  assuming  that 
a  probative  fact  has  been  established.  It  so  happened,  however, 
that,  in  the  case  at  bar,  the  record  did  not  show  whether  the 
tendency  to  commit  suicide  was  controverted  or  admitted,  or,  if 
controverted,  whether  proved  without  a  shadow  of  conflict  of  the 
evidence  or  not.  The  appellate  court,  therefore,  assumed  that  the 
fact  was  admitted  or  uncontroverted,  or  that  it  had  been  so  proved, 
and  that  the  instruction  was  not  erroneous  for  that  reason. 

But  the  instruction  also  declared,  as  matter  of  law,  that  the 
ultimate  fact  of  "insanity"  was  not  proved  by  the  assumed  fact 
of  "tendency  to  commit  suicide."  It  was  therefore  obnoxious 
under  the  second  rule,  as  taking  from  the  jury  the  determination 
of  this  ultimate  fact ;  for  it  was  manifestly  within  their  exclusive 
province  to  consider  whether  the  ultimate  fact  of  insanity  really 
followed  from  the  probative  facts  established  by  the  evidence. 
The  court  held,  in  effect,  in  this  case,  that  this  instruction  would 
have  been  ground  for  reversal,  but  for  the  qualifying  phraseology 
which  followed  that  above  quoted,  and  for  the  reason  stated. 

It  is  the  exclusive  province  of  the  jury  to  determine  both  pro- 
bative and  ultimate  facts,  if  they  are  controverted,  and  there  is  aiyr 
conflict  of  the  evidence  with  respect  to  them,  or,  even  thou^  there 
be  no  conflict,  if  there  is  reasonable  ground  for  a  difference  of 
opinion  thereon,  or  room  for  a  debate  as  to  the  inferences  to  be 
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drawn,  as  to  the  latter,  even  if  the  probative  facts  from  which  such 
inferences  are  to  be  drawn  are  undisputed,  and  instructions  which 
invade  this  province  are  erroneous  as  being  in  contravention  of  the 
constitutional  provision  above  referred  to.^** 

3.  The  Judge  must  not  Express  Any  Opinion  as  to  What  the 
Evidence  Proves}^^ — ^In  People  v.  Soeder,***  the  supreme  court,  by 
Angellotti,  J.,  thus  gave  expression  to  the  rule  here  referred  to: 

**  Under  our  system  the  trial  judge  is  rigorously  prohibited  from 
actions  or  words  having  the  effect  of  conveying  to  the  jury  his 
personal  opinion  as  to  the  truth  or  falsity  of  any  evidence.  The 
determination  of  questions  of  fact  must  be  made  by  the  jury  free 
from  the  influence  that  the  knowledge  of  the  trial  judge's  views 
thereon  might  have. ' ' 

In  People  v.  Williams,**  upon  an  objection  to  a  question  the  judge 
remarked  ''that  while  it  appears  beyond  any  reasonable  doubt  at 
any  rate,  and  perhaps  beyond  any  doubt,  that  this  woman  had 
stolen  money  there,  it  does  not  appear  that  it  was  Taylor's  money." 
In  its  instructions  the  court  did  not  tell  the  jury  to  disregard  this 
remark  that  the  defendant  "had  stolen  money  there,"  but  sought 
to  remove  any  impression  created  by  its  statement  that  it  did  not 
appear  that  ''it  was  Taylor's  money."  For  this  the  judgment  was 
reversed,  the  supreme  court  saying : 

"If  the  court  had  corrected  itself  in  this  respect  in  its  instruc- 
tions, we  might  perhaps  hold  that  the  jury  could  not  have  been 
misled  by  that  unfortunate  remark.  But  the  court,  in  its  instruc- 
tion, seems  to  have  aimed  only  at  removing  from  the  minds  of  the 
jury  any  impression  that  might  have  been  made  favorable  to  the 
appellant,  by  the  statement  that  it  did  not  appear  that  the  stolen 
money  which  she  had  belonged  to  Taylor.  We  have  no  more  doubt 
that  the  remark  and  instruction  which  we  have  quoted,  taken  to- 
gether, constitute  a  very  grave  error,  than  we  have  that  a  person 
accused  of  crime  is  entitled  to  a  fair  trial." 

So  in  Andrews  v.  Bunyon,^**  where  the  judge,  after  submitting 
the  case  to  the  jury  upon  the  question  as  to  whether  there  was  con- 
tributory negligence,  remarked  to  them  that  he  did  not  see  how  the 
acts  alleged  to  constitute  such  contributory  negligence  could  be  re- 

^^b  See  Hennesej  y.  Bingham^  125  court,  or  a  yiolation  of  the  oonfltitxi- 

Cal,  627,  58  Pac.  200;   Merrifleld  v.  tional  inhibition! 
Maryland  etc.   Co.,   143   Cal.   54,   76  i*<i  150  Cal.  12,  87  Pac.  1016. 

I*ac.  710.  16  57  Cal.  108. 

^^  Query:  Ib  thia  an  irregularity  of  i»«  65  Cal.  629,  4  Pac  669. 
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garded  as  unreasonable,  or  something  which  an  ordinary  man  would 
not  do.    The  supreme  court,  in  reversing  the  case,  said : 

''This  was  in  effect  telling  them  that  there  was  no  contributoiy 
negligence  hj  plaintiff.  If  this  was  so,  the  court  should  not  have 
submitted  the  question  to  the  jury  at  all,  but  should  have  directed 
them  that  there  was  no  question  of  the  kind  for  their  consideration. 
The  court  did  right  in  submitting  the  question  to  the  jury,  but  when 
the  instruction  given  was  qualified  by  the  remark  just  above  quoted, 
they  were  directed  as  to  what  the  evidence  proved.  The  authority 
of  the  court  is  limited  to  stating  the  evidence  and  declaring  the 
law.'' 

So  in  Howland  v.  Oakland  etc.  Co.,***  where  the  trial  judge  re- 
marked that  ''the  testimony  may  stand  for  what  it  is  worth,"  the 
supreme  court  held  that  it  was  error,  saying: 

"It  was  likewise  improper  for  the  judge,  in  denying  plaintiff's 
motion  to  strike  out  certain  testimony  of  appellant's  witness  Mol- 
verhill,  to  suggest  that  the  testimony  might  'stand  far  what  it  is 
worth/  Although  evidently  not  so  intended,  the  expression  was 
liable  to  be  taken  by  the  jury  as  an  intimation  that  in  the  opinion 
of  the  court  the  evidence  was  of  little  consequence.  If  proper  to 
remain  for  the  consideration  of  the  jury  the  evidence  was  to  be 
weighed  solely  by  the  latter." 

And  it  is  no  less  a  violation  of  the  rule  here  stated,  although  the 
personal  opinion  of  the  trial  judge  be  expressed  through  the 
sanctity  of  an  instruction.  Thus  in  People  v.  Barry,^*  where  the 
court  instructed  the  jury  that  "confessions  when  corroborated  by 
other  evidence  are  su£Scient  to  convict,  and  are  entitled  to  the  hdief 
of  the  jury/'  it  was  held  that  "by  this  instruction  the  court  as- 
sumed the  prerogative  of  the  jury,  whose  ofSce  it  was  to  pass  upon 
the  credibility  and  weight  of  the  circumstances,  and  was  for  that 
reason  erroneous."  So  in  People  v.  Baldwin,"  where  the  trial 
judge  instructed  the  jury:  "I  will  say  here,  however,  that  I  do  not 
think,  after  careful  consideration,  that  upon  the  evidence  in  this 
case  there  could  be  a  conviction  of  an  attempt  If,  gentlemen,  the 
evidence  satisfies  you  that  an  attempt  was  ever  made,  it  most  as 
well  satisfy  you  that  it  was  accomplished."  The  supreme  coort 
held  that  it  was  in  violation  of  the  constitutional  prohibition.  So 
in  Estate  of  Blake,^^  it  was  held  prejudicial  error  for  the  trial  judge 


«b  115  Cal.  487,  47  Pac.  255. 

i«  31  Cal.  357. 

IT  117  CaL  244,  49  Pae.  180. 


18  136  Gal.  306, 
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to  instruct  a  jury  with  regard  to  expert  evidence  of  insanity  that 
it  was  ''unreliable"  and  ''unsatisfactory/'  and  that  "it  was  not 
entitled  to  as  much  weight  as  facts, ' '  and  otherwise,  and  in  general 
terms,  to  attempt  to  discredit  such  evidence. 

Any  attempt  on  the  part  of  the  trial  judge  to  weigh  the  evidence 
and  assign  to  it  a  value  is  obnoxious  to  this  rule.  Any  argumenta- 
tive instruction  which  attempts  or  is  calculated  to  guide  the  judg- 
ing minds  of  the  jury  in  any  direction  and  to  any  conclusion  is 
violative  of  it.  Thus  in  Estate  of  Carpenter,**  where  there  was  an 
instruction  to  the  effect  that  if  Carpenter  firmly  and  persistently 
believed  that  his  relatives  had  mistreated  him,  and  such  belief  was 
firm  and  immovable,  and  not  based  on  fact,  evidence,  or  probability, 
and  was  such  as  a  rational  man  under  like  circumstances  would  not 
have  had,  he  was,  in  the  eyes  of  the  law,  suffering  from  an  insane 
delusion,  the  supreme  court  said: 

"But  the  chief  objection  to  this  is  that  even  if  the  logic  be 
sound,  it  is  not  a  conclusion  of  law,  but  of  the  judging  mind  from 
the  evidence.  The  court  has  no  right  to  dictate  or  suggest  the 
process  of  reasoning  by  which  the  evidence  shall  be  judged." 

So  in  other  cases.*** 

But  it  frequently  happens  that  in  passing  upon  questions  of  the 
admissibility  of  evidence  it  is  necessary  for  the  judge  to  pass  upon 
evidence  provisionally,  and  it  is  not  improper  on  such  occasions  for 
him  to  announce  his  conclusions  with  respect  to  it.  Thus  in  Beed 
V.  Clark,'®  it  was  urged  as  a  ground  of  error  that  the  court  in  pass- 
ing upon  the  admissibility  of  certain  evidence  remarked  in  the 
hearing  of  the  jury  that  as  the  case  then  stood  a  prima  facie 
promise  had  been  proven.  But  it  was  held  that  the  remark  was 
not  improper,  and  Niles,  J.,  delivering  the  opinion,  said:  "It  fre- 
quently happens  that  the  admissibility  of  a  particular  piece  of  evi- 
dence depends  upon  the  establishment  of  some  necessary  prelimi- 
nary fact.  In  such  case  the  court  must  determine  what  facts  have 
been  shown  to  exist,  in  order  to  determine  what  further  facts  may 
properly  be  shown.  It  is  not  uuTisual  or  improper  for  the  judge, 
in  passing  upon  such  a  question,  to  annoimce,  for  the  guidance  and 

M  94  Cal.  406.  29  Pae.  1101.  weight  of   direct  and  circumstantial 

!»•  See  In  re  Carpenter,  79  Cal.  382,  evidence,  and  similar  subjects,  under 

21  Pac.  835;  KaufFman  y.  Maier,  94  section  2061,  California  Code  of  Civil 

Cal.  269,  29  Pac.  481, 18  L.  B.  A.  124;  Procedure. 

and  see  cases  cited  below  in  subdivi-  20  47  Cal.  194;  People  t.  McLean, 

sioDB  4  and  5.    And  see  herein  as  to  84  Cal.  480,  24  Pac.  32;  but  look  at 

instructions  with  regard  to  relative  People  t.  Williams,  57  CsL  108. 
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benefit  of  counsel,  fhe  reasons  which  controlled  him  in  the  admission 
or  rejection  of  proffered  evidence.  This  necessarily  involves  the 
expression  of  an  opinion  upon  the  evidence  already  introduced. 
But  this  expression  is  not  addressed  to  the  jury,  or  intended  for 
their  guidance,  as  is  an  instruction  given  at  the  request  of  counsel, 
or  by  the  court  upon  its  own  motion,  and  which  it  is  the  duty  of 
the  jury  to  follow  strictly  and  without  questioning."  And  it  is 
not  improper  for  the  judge  to  state  in  his  charge,  as  a  basis  for 
some  principle  of  law,  that  evidence  had  been  introduced  tending 
to  show  certain  f  acts.'^    And  see  in  this  connection  section  38,  ante. 

4.  Nor  Should  the  Jtfdge  Express  Any  Opinion  Concerning  the 
Credibility  of  the  Witnesses. — All  that  is  said  above  with  respect 
to  expressions  of  the  personal  opinion  of  the  judge  as  to  the  weight 
of  the  evidence  applies  with  equal  force  to  such  expressions  as  to 
the  credibility  of  the  witnesses.  Thus  in  People  v.  Willard,*** 
where  the  court,  commenting  on' an  objection  to  the  introduction  of 
certain  testimony,  remarked  in  the  presence  and  hearing  of  the 
jury,  with  regard  to  the  testimony  of  the  defendant,  that  she  ''had 
contradicted  herself  several  times  in  the  record,"  the  defendant 
excepted  to  this  language.  Thereupon  the  judge  reiterated  this 
statement,  and  added,  ''That  is  the  chief  reason  why  I  admit  those 
letters  in  evidence."  In  reversing  and  remanding  for  a  new  trial, 
the  supreme  court  said : 

"We  do  not  think  these  remarks  were  necessary  to  explain  the 
ruling  of  the  court,  and  we  do  think  that,  unretracted  and  unex- 
plained, after  they  had  been  objected  to,  they  must  necessarily  have 
prejudiced  the  case  of  the  defendant.  She  was  her  sole  witness, 
and,  in  effect,  the  jury  were  told  by  the  court  that  she  was  un- 
worthy of  credit.  Even  if  her  self-contradictions  had  been  much 
more  evident  than  they  appear  to  us,  the  judge  should  not  have 
given  his  opinion  to  the  jury  that  she  had  sworn  falsely.  'Judges 
shall  not  charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law.'  (Const.,  art.  6,  sec.  19; 
McMinn  v.  Whelan,  27  Cal.  300.) " 

In  People  v.  Eckert,*^*  the  judge  instructed  the  jury  "that 
though  the  witness,  Mr.  Billingsby,  was  impeached,  if  his  testimony 

21  People  v.  Vasquez,  49  Cal.  560;  see,    in    this    oonnectioii,    People    t. 

People  V.  Perry,  65  Cal.  568,  4  Pac.  Schoedde,  126  Cal.  373,  58  Pac.  859; 

672 ;  Morria  v.  Lachman,  68  Cal.  109,  People  v.  Plyler,  126  Cal.  379,  58  Pm. 

8  Pac.  799;  People  v.  Giancoli,  74  Cal.  904. 

642,    16    Pac.    510;    People   v.    Cum-  »i*  92  Cal.  482,  28  Pac.  585, 
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was  corroborated  by  the  testimony  of  witnesses  nnimpeached,  they 
were  bound  to  believe  his  testimony.''  This  was  held  to  be  error, 
and  Baldwin,  J.,  deliyering  the  opinion,  said:  ''The  credibility  of 
any  and  all  statements  of  a  witness  is  a  matter  for  the  jury,  and  the 
court  should  not  interfere  with  their  province  in  this  respect.  It 
does  not  follow  because  a  witness  impeached,  or  not  impeached,  is 
supported,  in  some  degree,  or  in  some  portions  of  his  evidence,  by 
other  witnesses,  that  the  jury  are  bound  as  a  matter  of  law,  to  be- 
lieve everything  he  says.  Many  things  may  characterize  a  cause, 
or  the  testimony  of  a  witness,  which  deny  or  impair  credit  to  his 
assertions;  and  the  jury  should  be  left  free  to  pass  upon  all  the 
circumstances  and  considerations  in  connection  with  his  testimony, 
and  assign  to  his  statements  their  true  weight  and  value  as  proof. 
A  witness  may  be  supported  in  a  particular  part  of  his  testimony, 
and  thus  supported,  the  jury  may  believe  that  part,  while  in  other 
respects  they  think  him  altogether  incredible." 

So  in  McMinn  v.  Whelan,^^®  the  judge  said  of  one  of  the  witnesses 
that  she  was  a  woman  of  respectability,  in  relation  to  which  Currey, 
J.,  delivering  the  opinion  of  the  witnesses,  said:  '*From  the  high 
and  authoritative  position  of  a  judge  presiding  at  a  trial  before  a 
jury,  his  influence  with  them  is  of  vast  extent,  and  he  has  it  in 
his  power  by  words,  or  actions,  or  both,  fo  materially  prejudice  the 
rights  and  interests  of  one  or  other  of  the  parties.  By  words  or 
conduct  he  may  on  the  one  hand  support  the  character  or  testimony 
of  a  witness,  or  on  the  other  may  destroy  the  same  in  the  estimation 
of  the  jury ;  and  thus  his  personal  and  official  influence  is  exerted 
to  the  unfair  advantage  of  one  of  the  parties,  with  a  corresponding 
detriment  to  the  cause  of  the  other.  We  regret  the  necessity  for 
an  expression  of  our  disapproval  of  the  irregularity  of  which  com- 
plaint is  made,  and  though  we  do  not  impugn  the  expression,  as 
designed  to  aid  the  side  of  the  plaintiff,  we  may  say,  we  should  not 
hesitate  to  reverse  the  judgment  because  of  it,  if  the  same  depended 
in  any  material  degree  upon  the  testimony  of  the  witness  whose 
character  and  standing  was  thus  indorsed." 

Sq  in  People  v.  Fong  Ching,^^*  where  the  judge  instructed  the 
jury,  '*  ....  But  neither  is  it  among  the  recognized  customs  of 
this  country  to  subsidize  the  personal  integrity  of  our  citizens  in 
order  to  prevent  them  from  lapsing  into  falsehood  and  perjury," 
the  supreme  court,  McFarland,  J.,  delivering  the  opinion,  said : 

sio  27  Cal.  300.  si4  78  CaL  169,  20  Pac.  396. 
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''This  language  cotdd  have  but  one  meaning  and  porpose.  In 
addition  to  incorporating  an  unproved  fact  into  the  ease,  it  was 
an  argument  against  the  truthfulness  of  the  defendant's  testimony, 
and  its  direct  tendency  was  to  influence  the  jury  not  to  belieye  it 
It  might  have  been  a  legitimate  argument  in  the  mouth  of  the 
attorney  for  the  prosecution ;  and,  in  such  event,  the  attorney  for 
defendant  could  have  answered  it  as  best  he  knew  how,  upon,  at 
least,  equal  terms, — counsel  against  counsel.  But  the  weight  of  the 
opinion  of  the  court  had  no  place  in  the  scale."  . 

So  in  People  v.  Christensen,*^*  where  the  judge  of  the  trial  court 
instructed  the  jury  with  reference  to  ''this  class  of  witnesses  .... 
telling  the  truth,"  thus  conveying  to  the  minds  of  the  jurors  that 
the  defendant's  witnesses  were  of  a  disreputable  dass,  whose  testi- 
mony was  scarcely  to  be  credited,  such  instruction  was  held  to  be 
reversible  error.  So  in  People  v.  Gtordon,*^'  where  the  trial  judge, 
in  an  instruction,  said,  with  reference  to  the  conduct  of  the  de- 
fendant upon  the  occasion  of  the  assault  which  was  the  basis  of  the 
offense  charged,  "and  immediately  made  a  demonstration,"  and 
"addressed  him  in  a  sharp  tone,"  there  being  no  evidence  that  the 
tone  was  "sharp,"  and  the  entire  question  as  to  whether  there  was 
in  fact  a  demonstration  or  not  being  one  for  the  jury  exclusively, 
the  instruction  was  severely  criticised  by  the  supreme  court  in  the 
following  language : 

"  ....  The  judge  undertook  to  state  to  the  jury  the  substance 
of  the  prosecuting  witness'  testimony,  which  is  a  dangerous  thing 
to  do ;  for  it  is  essentially  the  province  of  the  jury  to  decide  what 
the  substance  of  the  prosecuting  witness'  testimony  was.  Selecting 
what  constitutes  the  substance  of  a  witness'  testimony  is  to  a  greater 
or  less  extent  a  matter  of  opinion,  and  the  jurors  and  the  judge 
may  have  widely  different  views  as  to  what  the  substance  of  the 
prosecuting  witness'  testimony  really  was.'* 

So  in  other  cases.*^« 


«!•  85  Cal.  568,  24  Pac.  888. 

2if  88  Cal.  422,  26  Pac.  502. 

2i«  See  People  v.  Williams.  17  Cal. 
142;  People  v.  Choynski,  95  Cal.  640, 
30  Pac.  791;  People  v.  Hertz,  105  Cal. 
660,  39  Pac.  32,  and  see  cases  cited 
below  as  to  intimation  of  opinion  as 
to  what  the  jury  should  find;  and  see 
note  20,  supra,  as  to  ri^ht  of  judflre  to 
oomment  on  evidence  upon  its  admis- 


sion; and  see  below  as  to  limitatioiii 
upon  the  rule;  and  note  21,  supra,  u 
to  instructions  that  evidence  tends  to 
show. 

And  see  paragraph  "MiMeUaneous," 
herein,  as  to  instructions  as  to  eredi- 
Ability  of  witnesses  who  testify  for 
themselves,  and  for  aeeomplices,  etc., 
<ind  similar  subjects  under  seetMA 
2061,  Code  of  Civil  Piocednrs. 
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5.  The  Judge  miMt  not  Intimate  an  Opinion  as  to  Which  Way 
the  Jury  Ought  to  Find. — ^An  argumentative  instruction  is  as  much 
a  usurpation  of  the  functions  of  counsel  as  is  an  expression  of  an 
opinion  as  to  the  weight  of  the  evidence  or  the  credibility  of  the 
witnesses.  The  argumentative  feature  is  seldom  absent  from  in- 
structions which  are  obnoxious  on  account  of  violations  of  the  con- 
stitutional prohibition  above  referred  to.  The  distinction  between 
instructions  wherein  appear  the  personal  opinion  of  the  judge  as  to 
the  verdict  the  jury  ought  to  find,  and  those  which  convey  an 
opinion  as  to  the  weight  of  the  evidence  or  the  credibility  of  the 
witnesses,  is  exceedingly  slight.  The  principle  is  the  same.  But 
while  all  such  instructions  are  more  or  less  in  violation  of  the 
constitutional  inhibition,  it  is  not  for  that  reason  alone  that  argu- 
mentative instructions  are  erroneous;  nor  is  it  *  because  thej" 
interfere  with  the  right  of  counsel  to  argue  the  case,  because  mere 
argument  is  never  more  than  a  privilege,  or,  at  least,  is  not  so 
sacred  a  right  as  to  require  or  justify  a  constitutional  guaranty; 
but  it  is  for  the  reason  that  they  are  an  unwarranted  interference 
with  the  jury's  exclusive  functions,  not  only  by  dictating  or  sug- 
gesting the  process  of  reasoning  which  should  govern  them,  but  by 
the  exercise  of  that  controlling  or  dominating  influence  which  be- 
longs to  the  oflBce  of  presiding  judge  of  a  nisi  prius  court.  The 
cases,  both  early  and  recent,  illustrate  in  clear  and  precise  language, 
not  only  the  dangerous  character  of  such  instructions,  but  the 
fundamental  reason  therefor.  In  People  v.  Williams,*"  the  judge 
charged  the  jury  as  follows : 

"The  fact  that  the  deceased  was  a  Chinaman  gave  the  defendant 
no  more  right  to  take  his  life  than  if  he  had  been  a  white  person ; 
nor  did  the  fact,  if  you  so  find,  that  the  defendant  was  seeking  to 
enforce  the  collection  of  taxes  against  another  Chinaman,  or  even 
against  his  victim,  give  the  defendant  a  right  to  take  his  life." 

The  judgment  was  reversed  upon  another  ground,  but  with  refer- 
ence to  the  above  charge  the  supreme  court  said:  **The  word 
'victim,'  in  the  connection  in  which  it  appears,  is  an  unguarded 
expression,  calculated,  though  doubtless  unintentionally,  to  create 
prejudice  against  the  accused.  It  seems  to  assume  that  the  deceased 
was  wrongfully  killed,  when  the  very  issue  was  as  to  the  character 
of  the  killing.  We  are  not  disposed  to  criticise  language  very 
closely  in  order  to  reverse  a  judgment  of  this  sort,  but  it  is  apparent 

«  17  Cal.  142, 
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that  in  a  case  of  conflicting  proofs,  even  an  eqaiYocal  expression 
coming  from  the  judge  may  be  fatal  to  the  prisoner.  When  the 
deceased  is  referred  to  as  'a  victim,'  the  impression  is  natarally 
created  that  some  unlawful  power  or  dominion  had  been  exerted 
over  his  person.  And  it  was  nearly  equivalent,  in  effect,  to  an 
expression  characterizing  the  defendant  as  a  criminal  The  court 
should  not  directly  or  indirectly  assume  the  guilt  of  the  accused, 
nor  employ  equivocal  phrases  which  may  leave  such  an  impression. 
The  experience  of  every  lawyer  shows  the  readiness  with  which  a 
jury  frequently  catch  at  intimations  of  the  court,  and  the  great 
deference  which  they  pay  to  the  opinions  and  suggestions  of  the 
presiding  judge,  especially  in  a  closely  balanced  case,  when  fliey 
can  thus  shift  the  responsibility  of  a  decision  of  the  issue  from 
themselves  to  the  court.  A  word,  a  look,  or  a  tone  may  sometimes, 
in  such  cases,  be  of  great  or  even  controlling  influence.  A  judge 
cannot  be  too  cautious  in  a  criminal  trial  in  avoiding  all  inter- 
ference with  the  conclusions  of  the  jury  upon  the  facts." 

So  in  People  v.  Dick,**  the  judgment  was  reversed  because  of  the 
following  language  in  the  charge:  ''The  defendant  is  charged  with 
having  murdered,  in  this  county,  on  or  about  the  twelfth  day  of 
May,  1866,  one  S.  M.  Simpson. ' '  Now,  the  first  question  for  your 
decision  is  this:  ''Was  S.  M.  Simpson  on  or  about  the  fourteenth 
day  of  May,  1866,  in  this  county  murdered?  In  determining  ths 
question  the  court  thinks  you  can  have  no  hesitation  whatever." 
Sanderson,  J.,  delivering  the  opinion,  said:  "We  are  of  opinion, 
however,  that  the  other  portion  of  the  charge  noted  is  within  the 
clause  of  the  Constitution  which  prohibits  judges  from  charging 
juries  upon  matters  of  fact  (art.  6,  sec.  17),  and  are  unable  to  con- 
ceive of  any  state  of  facts  under  which,  in  view  of  that  restriction, 

a  judge  can  be  allowed  to  address  such  language  to  a  jury 

Whether  wisely  or  not  the  Constitution  has  abrogated  the  rule  of 
common  law  by  which  judges  were  allowed  to  express  their  opinions 
as  to  the  facts  in  issue,  or  as  to  the  weight  of  evidence.  To  weigh 
the  evidence  and  find  the  facts  is,  in  this  state,  the  exclusive 
province  of  the  jury,  and  with  the  performance  of  that  duty  the 
judge  cannot  interfere  without  a  palpable  violation  of  the  organic 
law." 

So  in  People  v.  Matthai,***  where  there  was  a  long  and  argu- 
mentative instruction,  in  which,  by  suggestion,  innuendo,  and  other 

ss  34  Cal.  663.  ss«  135  Cal.  4A2,  67  Pae.  691 
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of  the  usual  insignia  of  argument  and  rhetoric,  the  judge  outlined 
the  evidence,  both  that  admitted  and  that  controverted,  and  plainly 
told  the  jury  that  they  ought  to  find  against  the  defendant,  the 
supreme  court,  Henshaw,  J.,  delivering  the  opinion,  said : 

''The  court  in  instructing  the  jury  should  limit  itself  to  a 
declaration  of  the  principles  of  law  necessary  for  their  guidance 
in  considering  the  evidence.  It  is  as  dangerous  as  it  is  unnecessary 
for  the  court  to  attempt  to  state  the  evidence.  To  state  the  evidence 
means  to  state  it  with  fairness  and  exactness,  and  this  is  im- 
practicable,  unless  all  the  evidence  in  the  case  should  be  repeated. 
The  attempt  usually  results,  as  it  has  in  this  case,  in  an  instruction 
upon  the  facts,  or  upon  the  supposed  facts,  which  is  both  argu- 
mentative and  unjust,  —  argumentative,  because  the  apparent 
opinion  of  the  court  as  to  defendant's  guilt  can  be  seen  thinly 
veiled;  unjust,  because  of  its  assumption  of  matters  either  not 
proved,  or  at  least  in  dispute, — ^an  assumption  which  eliminates 
any  consideration  of  the  evidence  favorable  to  the  defendant,  and 
which,  coming  from  the  court,  bears  most  heavily  against  him." 

Again,  in  Quint  v.  Dimond,"'*  where  there  was  another  instruc- 
tion of  this  description,  and  it  was  held,  in  effect,  that  instructions 
are  necessarily  obnoxious  to  the  constitutional  inhibition  if  they  are 
argumentative  in  the  least  degree,  the  supreme  court,  by  Mc- 
Farland,  J.,  said : 

"We  do  not  see  in  this  instruction  any  proposition  of  law,  nor 
anything  other  than  an  instruction  that  the  jury  should  draw 
certain  inferences  from  certain  evidence  and  facts.  It  was,  sub- 
stantially, an  argument  to  the  jury  in  favor  of  plaintiff  upon 

questions  of  fact Whether  or  not  it  would  be  wiser  to  allow 

judges  to  instruct  juries  as  to  matters  of  evidence  and  fact  and 
thus  influence  their  verdicts  as  to  such  matters — as  is  permitted  in 
some  jurisdictions — is  not  a  question  to  be  here  considered.  Our 
constitution  expressly  prohibits  it.  'To  tell  the  jury  what  weight 
to  give  or  not  to  any  particular  evidence  is  to  express  an  opinion 
upon  a  matter  of  fact'  (People  v.  O'Brien,  96  Cal.  171,  31  Pac.  45)  ; 
'to  weigh  the  evidence  and  find  the  facts  is,  in  this  state,  the  ex- 
clusive province  of  the  jury,  and  with  the  performance  of  this  duty 
the  judge  cannot  interfere  without  a  palpable  violation  of  the 
organic  law'  (People  v.  Dick,  34  Cal.  663) ;  and  'the  court  has  no 
right  to  dictate,  or  suggest,  the  process  of  reasoning  by  which  the 

Mb  147  Cal.  707,  S2  Pac.  310. 
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evidence  shall  be  judged.'  (Estate  of  Carpenter,  94  Cal.  406,  29 
Pac.  1101.)  See,  also,  Eauffman  v.  Maier,  94  Cal.  269,  29  Pac.  481, 
18  L.  B.  A.  124 ;  Estate  of  Blake,  136  Cal.  306,  89  Am.  St.  Rep.  135, 
68  Pac.  827 ;  McNeil  v.  Barney,  51  Cal.  603 ;  People  v.  Fong  Ching, 
78  Cal.  169,  20  Pac.  396.'' 

So  in  numerous  other  decisions.*** 

But  the  foregoing  propositions  must  be  taken  with  these  limita- 
tions, yiz.,  that  the  judge  may  state  the  testimony  to  the  jury,  and 
may  charge  with  respect  to  facts  that  are  not  controverted,  or,  are 
admitted,  or  concerning  which  there  is  no  shadow  of  a  conflict  of 
evidence;  and  may  caution  the  jury  against  the  argument  of 
coimsel,  in  a  proper  case.  In  doing  so,  he  is  permitted  a  fair  and 
reasonable  latitude  of  observation  concerning  the  effect  of  the  evi- 
dence and  the  credibility  of  the  witnesses,  as  they  are  governed  by 
the  rules  of  law  and  viewed  in  the  light  of  common  sense.  These 
limitations  will  be  considered  separately. 

(a)  The  Judge  may  State  the  Testimony  to  the  Jury, — ^As  above 
stated,  the  constitution  permits  the  judge  to  "state  the  testimony 
and  declare  the  law."  In  the  case  of  Weil  v.  Paul,**  the  supreme 
court  held  that  the  trial  court  properly  refused  the  following  in- 
struction: "If  the  jury  believe  the  evidence  of  A.  Strauss,  the 
plaintiff's  witness,  that  he  had  the  possession  of  the  goods  in 
controversy  after  the  sale  to  the  plaintiff,  and  was  selling  and 
peddling  them  out,  they  will  find  a  verdict  for  defendants,"  upon 


2»«  See  People  v.  Hurley,  57  CaL 
145;  People  y.  Messersmith,  61  CaL 
246;  People  y.  Casey,  65  Cal.  260,  3 
Pac.  874;  Morrig  v.  Lachman.  68  CaL 
109,  8  Pac.  799;  People  t.  Lanagan, 
81  Cal.  142,  22  Pae.  482;  People  y. 
Trayers,  88  Cal.  233,  26  Pac.  88; 
People  y.  McNamara,  94  Cal.  509,  29 
Pac.  953;  People  y.  Stanton,  106 
Cal.  142;  People  y.  Barney,  114  Cal. 
557;  Mabb  y.  Stewart,  133  Cal. 
556,  65  Pac.  1085;  and  see  cases  cited 
in  the  text  in  quotation  from  Quint  y. 
Bimond;  and  see  below,  as  to  the 
limitations  of  the  rule,  and  see  note 
20,  supra,  as  to  right  oi:  judge  to  com- 
ment on  evidence  in  ruling  upon  its 
admission;  and  note  21,  supra,  as  to 
instructions  that  the  evidence  tends  to 
show. 

.  The  foUowing  brief  extract  from 
the  dissenting  opinion  of  Justice  De 
Haven  in  People  t.  Bruggy,  93  CaL 


476,  29  Pac.  26  (concurred  in  by  Chief 
Justice  Beatty),  is  interesting  in  this 
connection : 

"Instructions  should  not,  directly  or 
indirectly,  assume  or  suggest  tlist  a 
defendant  is  guilty  of  any  degree  of 
crime.  People  y.  Lanagan,  81  CaL 
142,  22  Pac.  482.  And  when  a  de- 
fendant claims  that  the  act  of  killing 
was  done  in  self-defense,  the  act 
should  not  be  spoken  of  by  the  judge 
as  murder." 

The  exact  language  of  People  v. 
Lanagan  is,  "Instructions  should  not, 
directly  or  indirectly,  assume  or  hjpo- 
thetically  suggest  the  guilt  of  the 
defendant." 

s«  22  CaL  492.  The  refusal  of  tlie 
instruction  may  be  sustained  on  the 
ground  that  the  court  need  not  state 
the  testimony  unless  it  sees  fit.  Bat 
this  does  not  seem  to  be  the  groosd 
upon  which  the  opinion  places  it 
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the  ground  that  '4t  included  a  statement  by  the  court  that  the 
witness  had  testified  to  certain  facts,  and  the  jury  are  proper 
judges  of  what  a  witness  has  testified  to."  This  decision  seems 
to  be  to  the  effect  that  it  is  improper  for  the  judge  to  tell  the  jury 
what  a  witness  has  testified  to.  In  view  of  the  provision  of  the 
Constitution  that  the  judge  may  ''state  the  testimony/'  it  would 
seem  that  this  decision  cannot  be  sustained,  unless  the  provision  is 
to  be  construed  as  meaning  that  if  the  judge  undertake  to  state  the 
testimony  he  must  state  the  whole  of  it,  pro  and  con.  This,  how- 
ever, has  not  been  decided  in  any  other  case.  And  it  would  seem 
from  People  v.  Doyell,'*  that  it  is  not  improper  for  the  judge  to 
state  a  portion  of  the  testimony.^ 

The  right  to  state  the  testimony  includes  the  right  to  state  to  the 
jury  that  there  is  no  evidence  upon  any  point,  if  such  be  the  case. 
'This  was  decided  in  People  v.  Eing.'^  In  that  case  the  court  below 
gave  the  following  instruction :  "In  the  case  that  is  now  being  sub- 
mitted to  you,  there  is  no  evidence  on  any  points  or  matters  given 
in  proof  which  reduce  the  crime  charged  in  the  indictment  to  man- 
slaughter; if  the  defendant  be  found  guilty,  therefore,  you  cannot 
consider  the  question  of  manslaughter  upon  the  evidence  in  this 
case."  This  was  held  to  be  not  improper,  and  Sanderson,  C.  J., 
delivering  the  opinion,  said:  ''Judges  may  still,  as  formerly,. state 
what  facts  are  in  evidence  and  what  are  not,  or  in  other  words  they 
may  state  the  evidence,  pro  and  con,  in  view  of  which  the  existence 
of  certain  facts  is  affirmed  or  denied,  which  includes  the  right  to 
state  to  the  jury  that  there  is  no  evidence  as  to  particular  facts  or 
issues  when  such  is  the  case." 

When  the  judge  undertakes  to  state  the  testimony  the  judgment 
will  not  be  reversed  for  slight  mistakes  in  the  statement.  *'  It  is 
otherwise  if  the  statement  of  the  court  is  stronger  than  is  warranted 


w  48  Cal.  85. 

2«  But  if  the  judge  undertakes  to 
tell  the  jurj  that  if  thej  believe  a  cer- 
tain state  of  facts  they  must  render  » 
cert&in  verdict,  the  instruction  must 
embrace  all  the  material  facts  in  con- 
troversy. If  any  material  fact  be 
omitted,  the  instruction  is  erroneous. 
Gallagher  v.  Williamson,  23  Cal.  331, 
83  Am.  Dec.  114 ;  and  look  at  Smith  y. 
Arnold,  56  Cal.  640 ;  Boberts  t.  Unger, 
30  Cal.  676;  Preston  v.  Keys,  23  Cal. 
193 ;  Perry  v.  8.  P.  R.  R.  Co.,  50  Cal. 
578;  McNamara  y.  N.  P.  B.  B.  Co.,  50 
New  Trial— 40 


Cal.  581.  But  if  one  issue  will  dis- 
pose of  the  case  if  found  in  a  certain 
way,  the  jury  may  be  told  that  if  they 
find  that  way  they  need  proceed  no 
further.  Broadus  v.  Nelson,  16  CaL 
79. 

«T  27  Cal.  507,  87  Am.  Dec.  95. 
See,  also.  People  v.  Dick,  34  Cal.  663; 
People  V.  Welch,  49  Cal.  174.  See, 
also,  People  v.  Sternberg,  111  Cal.  11, 
43  Pac.  201. 

«8  People  v.  Boggs,  20  Cal.  432; 
People  T.  Doyell,  48  Cal.  85. 
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by  the  testimony  purported  to  be  quoted.***  As  was  said  in  People 
v.  Doyell,**  ''the  safer  way  is  to  recite  the  language  of  the  witness 
as  taken  down  by  the  reporter  or  in  the  judge's  notes."  ** 

It  is  probable  that  in  most  cases,  or  at  least  in  such  cases  as 
where  the  discrepancy  is  not  greatly  aggravated,  it  will  be  dis- 
regarded unless  the  court  can  see  that  it  was  prejudiciaL*^ 

The  Code  of  Civil  Procedure  provides  with  reference  to  the 
statement  of  the  testimony  by  the  court,  that  ''if  it  state  the  testi- 
mony of  the  case,  it  ntiist  inform  the  jury  that  they  are  the  exclusive 
judges  of  dU  questions  of  fact."  *^  The  old  Practice  Act  had  sub- 
stantially the  same  provision.** 

A  distinction  is  to  be  noted  in  this  connection  between  instroo- 
tions  which  declare  that  the  testimony  "shows"  so  and  so,  and 
those  which  merely  state  fhe  testimony  itself.  "To  state  the  testi- 
mony is  one  thing.  To  declare  what  it  shows  is  another  and  very 
differetit  thing.  It  is  for  the  jury,  exclusively,  to  determine  what 
the  testimony  shows."  **• 

(b)  The  Judge  may  Charge  With  Respect  to  Facts  Which  are 
not  Controverted. — ^It  is  not  within  the  province  of  the  jury  to 
determine  uncontroverted  facts.  If  but  one  finding  is  possible 
from  the  evidence,  it  does  not  rest  within  the  arbitrary  discretion 
of  the  jury.  There  is  no  room  for  deliberation,  and  mere  conjecture 
is  always  out  of  place  in  a  jury-room.  For  this  reason  it  is  said 
to  be  the  duty  of  the  trial  judge  to  instruct  the  jury  as  to  what 
facts  are  admitted  by  the  pleadings;**  and  he  may,  in  a  proper 

ss>  People  Y.  Casey,  65  Cal.  260,  3 
Pac.  874. 

>•  48  Cal.  85. 

so  In  Beynolds  y.  Jonrdan,  6  CaL 
108,  the  judge  laid  down  the  astound- 
ing proposition  that  "if  the  jury 
differed  in  opinion  as  to  what  the  wit- 
ness did  saj,  they  were  oompeUed  to 
take  the  recollection  of  the  judge/' 
The  supreme  court  intimated  that  if 
the  testimony  concerning  which  this 
remark  was  made  had  been  relevant 
the  judgment  would  have  been  re- 
versed. 

soa  People  T.  Casey,  65  CaL  260,  8 
Pac.  874. 

SI  Section  608,  California  Code  of 
Civil  Procedure. 

St  Laws  of  1851,  p.  76,  see.  165. 

tsa  See  People  v.  Casey,  65  Cal.  260, 
3  Pae.  874.    Bat  the  judge  may  in- 


struct the  jury  in  certain  cases  that 
the  testimony  tends  to  show.  (See 
cases  cited  in  note  21,  supra.) 

ss  Tevis  V.  Hicks,  41  Cal.  123;  sod 
see  Blood  v.  Light,  31  Cal.  115;  Tjum 
V.  Walker,  35  Cal.  634,  95  Am.  Dec 
152;  Dean  v.  Grimes,  72  Cal.  442,  14 
Pac  178;  Williams  v.  Casebeer,  126 
Cal.  77,  58  Pac.  380;  and  see  first  part 
of  section. 

That  instructions  may  assume  the 
truth  of  uncontroverted  fiicts  wu  se- 
cepted  as  the  established  rule  in  the  fol- 
lowing cases:  Hogan  v.  Shusrt,  U 
Mont.  498,  28  Pac.  969 ;  WeU  v.  Keritt, 
18  Colo.  10, 31  Pac  487 ;  Cooper  v.  Den- 
ver etc  Co.,  11  Utah,  46,  39  Psc  478; 
Choctaw  etc  Co.  v.  Deperade,  12  OU. 
367,  71  Pac  629;  Black  v.  Boekj 
MounUin  etc.  Co.,  26  Utah,  451,  7S 
Pac.  514;  Shafer  t.  Bnnelly  28  Utik, 
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case,  charge  them  that  a  certain  fact  is  proven.  In  strictness,  if 
the  judge  does  instruct  the  jury  that  the  evidence  shows  a  certain 
fact,  he  violates  the  prohibition  of  the  Constitution;  but  if  there 
be  no  conflict  in  the  evidence,  the  error  is  said  to  be  immaterial  and 
is  not  to  be  regarded.**^  This  was  the  view  taken  in  Pico  v. 
Stevens.*^  In  that  case  the  judge  instructed  the  jury  that  under 
the  evidence  one  Birch  was  to  be  considered  the  proprietor  of  a 
certain  stage  line.  In  relation  to  this  instruction  Cope,  J.,  deliver- 
ing the  opinion  of  the  supreme  court,  said:  ''We  have  repeatedly 
held  that  an  instruction  of  this  character  is  in  violation  of  the 
constitutional  provision  prohibiting  judges  from  charging  juries 
with  respect  to  matters  of  fact;  but  we  have  also  held  that  where 
no  other  conclusion  could  be  arrived  at  upon  the  evidence,  the  error 
will  not  be  sufficient  to  justify  a  reversal.  (Terry  v.  Sickles,  13 
Cal.  427;  Caulfield  v.  Sanders,  17  Cal.  569.)  There,  is  no  evidence 
in  this  case  adverse  to  the  correctness  of  the  instruction  in  point 
of  fact,  and  the  error  committed  could  not  have  operated  .to  the 
prejudice  of  the  defendant."  So  in  Watson  v.  Damon,*'  where 
the  court  below  instructed  the  jury  that  their  verdict  should  be 
for  a  fixed  sum  less  certain  payments,  the  amount  of  which  was 
specified  by  the  court,  Morrison,  C.  J.,  delivering  the  opinion  of 
department  one,  said:  "That  the  facts  of  the  case  must  be  left  to 


444,  79  Pac.  559;  Halveraon  t.  Seattle 
etc.  Co.,  35  Wash.  600,  77  Pac.  1058; 
Craig  V.  Leschen  etc.  Co.,  38  Colo.  115, 
87  Pac.  1143;  Choctaw  etc.  Co.  v.  Bur- 
gess, 21  Okl.  653,  97  Pac.  271;  Wolfer 
V.  Bedding  etc.  Co.,  48  Colo.  58,  108 
Pac.  980;  Frederick  v.  Hale,  42  Mont. 
153,  112  Pac.  70. 

The  constitutional  proyiaion  that 
"judges  shall  not  charge  juries  in  re- 
spect to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the 
law,"  does  not  prevent  them  from 
charging  what  would  be  the  legal 
effect  of  facts  found  to  be  established, 
and  uncontroverted .  State  v.  Ander- 
son, 4  Nev.  265. 

The  trial  court  should  not  assume 
facts  unless  they  are  undisputed  or 
belong  to  a  class  of  which  judicial  no< 
tice  is  properly  taken.  Bills  v.  Salt 
Lake  City  (Utah),  109  Pac.  745. 

»«•  Hughes  V.  Wheeler,  76  Cal.  230, 
18  Pac.  386.  It  is  otherwise,  of 
course,  if  there  is  a  conflict,  or  even 
if  there  ia  no  conflict,  if  there  is  room 


for  two  opinions  with  reference  to  the 
question.  See  Manufacturing  Co.  y. 
Halter,  76  Cal.  242,  18  Pac.  271;  and 
see  above,  paragraph,  or  subdivision, 
1,  and  cases  cited  in  note  5  et  seq. 
But  in  any  event,  such  an  instruction 
would  perhaps  not  be  regarded  as 
ground  for  reversal,  if  it  appeared 
that  appellant  had  not  been  injured 
thereby,  and  that  the  verdict  was  a 
proper  one  under  the  evidence.  See 
section  286,  post. 

The  rule  as  to  conflict,  here  stated, 
received  support  in  the  following 
cases:  Still  v.  San  Francisco  etc.  Co., 
154  Cal.  559,  129  Am.  St.  Rep.  177, 
98  Pac.  672,  20  L.  B.  A.,  N.  S.,  322; 
State  V.  Duffy,  6  Nev.  138. 

8«  18  Cal.  376.  See  cases  cited  in 
passage  quoted,  and  also  Bradley  v. 
Lee,  38  Cal.  362,  4  Morr.  Min.  Bep. 
470;  Robinson  v.  W.  P.  B.  B.  Co.,  48 
Cal.  409;  Tompkins  ▼•  Mahoney.  32 
Cal.  231. 

s0  54  CaL  278. 
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the  jury,  and  that  the  court  cannot  interfere  with  fhe  exdosiTe 
prerogative  of  the  jury  in  pajssing  upon  the  facts  of  the  case,  are 
familiar  principles,  well  settled  by  authority  in  this  state;  but  it 
will  be  found  on  examination  of  the  transcript  that  there  was  no 
conflict  in  the  evidence  respecting  the  cost  of  the  building.  The 
plaintiff  testified  that  it  was  to  cost  two  thousand  two  hundred 
and  fifty  dollars;  and  the  defendant,  when  called  as  a  witness, 
stated  'that  he  knew  the  house  was  to  cost  two  thousand  two 
hundred  and  fifty  dollars.'  In  this  view  of  the  case,  the  appellant 
was  not  prejudiced  by  the  instruction  complained  of.  (Teny  v. 
Sickles,  13  Cal.  427 ;  Pico  v.  Stevens,  18  Cal.  376 ;  Tompkins  v. 
Mahoney,  32  Cal.  231.)  '* 

But  it  has  also  been  held  that  the  judge  may  go  even,  further 
fhan  this,  and  may,  in  a  proper  case,  direct  the  jury  to  return  a 
verdict  in  favor  of  one  or  the  other  of  the  parties.**^  Indeed,  soefa 
conclusion  logically  flows  from  the  principle  stated;  for  if  the 
judge  may  properly  charge  the  jury  that  any  one  fact  in  issue  has 
been  proven,  and  is  therefore  beyond  controversy,  and  not  for 
their  determination,  assuredly  he  may  with  equal  propriety  instruct 
them  that  any  speciflc  line  of  facts  is  established,  along  with  all 
reasonable  inferences  from  such  facts,  and  such  line  of  facts  may 
well  include  all  material  issues  involved  in  the  cause. 

It  has  therefore  long  been  a  common  practice  for  a  party  to 
ask  for,  and  the  court,  upon  a  proper  showing,  to  give,  an  instrne- 
tion  to  the  jury  to  render  a  verdict  in  his  favor.  The  general  role 
is,  that  if  there  is  no  shadow  of  conflict  of  the  evidence,  or  if  the 
essential  facts  involved  are  admitted,  or  if  there  is  no  room  for 
debate  as  to  the  inferences  to  be  drawn  from  the  evidence,  the  issnes, 
as  in  the  case  of  a  single  party,  become  issues  of  law;  or,  if 
the  evidence  is  all  one  way  and  only  one  conclusion  is  reasonably 
possible,  then  it  is  a  matter  of  law,  and  not  of  fact,  and  it  is  the 
province  of  the  court  to  say  whether  the  party  who  asks  for  relief 
is  entitled  to  have  it.  In  such  a  case,  it  has  been  held  that  an 
instruction  directing  the  jury  to  render  a  verdict  for  one  of  the 
parties  is  not  in  violation  of  the  constitutional  prohibition  above 
referred  to.  One  of  the  earliest  cases  in  which  the  supreme  court 
stated  this  doctrine  was  that  of  People  v.  Welch,**  where  the  court 
said: 

w«  8«e  seetioa  117,  ante.  m  49  CaL  174. 


629  IN8TBUCTI0N&  i  121 

''In  a  proper  ease,  the  oourt  may  act  on  the  aastimption  fhat 
there  is  no  evidence  in  respect  to  a  particular  issue,  and  grant  a 
nonsuit,  or  advise  an  acquittal,  or  frame  its  charge  to  the  jury, 
without  reference  to  the  existence  of  facts  as  to  which  no  evidence 

has  been  produced The  'matters  of  fact'  as  to  which  the 

court  is  not  permitted  to  charge  the  jury,  are  the  facts  contested, 
or,  in  some  degree,  sought  to  be  established  by  the  evidence." 

So  in  Los  Angeles  etc.  Co.  v.  Thompson,***  the  court  said : 

"The  appellants  also  contend  that  the  court  erred  in  directing 
the  jury  to  find  a  verdict  in  favor  of  the  plaintiff.  The  correctness 
of  this  ruling  depends  upon  whether  there  was  any  evidence  before 
the  jury  which  would  have  authorized  a  different  verdict.  If, 
npon  the  trial  of  the  issue,  there  is  any  conflict  of  the  evidence, 
or  if  different  inferences  of  fact  may  be  drawn  from  the  evidence, 
it  is  the  function  of  the  jury  to  determine  the  issue ;  but,  if  upon 
all  the  evidence  in  the  case  only  the  conclusion  or  finding  can  be 
made,  it  is  immaterial  whether  the  jury  make  that  conclusion  or 
finding  by  direction  of  the  court  or  upon  their  own  deliberation.** 

The  test  here  is  the  same  as  in  the  case  of  a  nonsuit,  except 
as  to  the  latter  only  evidence  offered  on  behalf  of  plaintiff  is 
entitled  to  consideration,  while  in  the  matter  of  the  instruction, 
the  whole  case  is  under  consideration.  If  the  showing  is  such  that 
the  issue  is  no  longer  an  issue  of  fact,  but  one  of  law,  such  an 
instruction  as  is  here  defined  would  not  be  error.  In  HoUoway  v. 
Pasadena  etc.  Co.,**^  the  trial  court  directed  a  verdict  for  the  de- 
fendant, where  the  question  was,  whether  plaintiff's  injury  was 
caused  by  defendant's  negligence.    The  supreme  court  said: 

"It  was  the  province  of  the  judge  to  determine  whether  or  not 
the  evidence  offered  by  plaintiff  had  any  legal  tendency  to  establish 
negligence,  and  it  was  for  the  jury  to  say,  after  weighing  and 
considering  all  the  evidence,  whether  or  not  the  negligence  had 
been  sufficiently  proven.  If  the  evidence  on  the  part  of  the  plain- 
tiff was  such  that  the  jury  would  have  the  right  to  infer  negligence 
therefrom,  the  court  did  not  have  the  right  to  usurp  the  function 

of  the  jury  and  take  the  case  from  them The  test  is  this: 

Would  the  evidence  on  the  part  of  the  plaintiff  be  sufficient  to 
sustain  a  verdict  in  his  favor,  if  such  verdict  had  been  rendered? " 

S6a  117  CaL  594,  49  Pae.  714.  see  McCurrie  y.  Southern  Pacific  Co., 

Mb  130  Cal.  177,  62  Ptke.  478.    And      122  Cal.  558,  55  Pac.  324. 

See  section  117,  anieg  ae  to  nonsuit. 
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So  in  Lo8  Angeles  etc.  Go.  v.  Thompson,  supra,  upon  this  point 
the  court  said : 

**  ....  If  the  evidence  is  sach  that  the  court  would  be  boimd 
to  set  aside  a  verdict  in  favor  of  one  party  as  contrary  to  the 
evidence,  the  matter  becomes  a  question  of  law  to  be  ruled  upon 
by  the  courts  and  it  is  not  required  to  submit  the  case  to  the 
arbitrament  of  the  jury,  but  may  direct  a  verdict  in  accordance 
with  its  rulings  upon  the  question  of  law." 

The  doctrine  is  supported  by  numerous  authorities.'** 


••«  See  Martin  v.  Ward,  69  Cal.  129, 
10  Pac.  276;  Davies  t.  Oceanic  etc. 
Co.,  89  Cal.  280,  26  Pac.  827;  Smith  y. 
Occidental  etc.  Co.,  99  Cal.  462,  34 
Pac.  84;  Lacey  v.  Porter,  103  Cal.  597, 
37  Pac.  635;  O'Connor  v.  Witherby, 
111  Cal.  523,  44  Pac.  227;  City  of 
Santa  Ana  v.  (Hldmacher,  133  CaL 
395,  65  Pac.  883;  Wilson  t.  Alcatraz 
etc.  Co.,  142  Cal.  182,  75  Pac.  787; 
and  see  White  v.  Warren,  120  Cal.  322 
49  Pac.  129,  52  Pac.  723;  Estate  of 
Morey,  147  Cal.  495,  82  Pac.  57  j  and 
see  section  117,  ante,  as  to  nonsuit. 

The  principle  InTolved  here  arises 
most  often  in  dealing  with  questions 
of  negligence  and  contributory  negli- 
gence, and  the  court  has  found  it 
necessary  to  draw  the  distinction  be- 
tween questions  of  law  and  questions 
of  fact  with  reference  to  the  duty  and 
province  of  the  court  and  of  the  jury 
more  often  in  relation  to  these  sub- 
jects than  in  any  other.  The  prac- 
titioner will  therefore  find  it  useful 
to  study  the  various  lines  of  decisions 
in  reference  to  such  subjects  in  this 
connection.  No  attempt  will  be  made 
to  cite  the  decisions  here.  They  are 
not  only  too  numerous,  but  are  aside 
from  the  subject  of  the  treatise  in 
hand. 

The  law  is  not  substantially  other- 
wise in  jurisdictions  having  similar 
rules  of  practice.  Under  constitu- 
tional provisions  like  those  of  Cali- 
fornia, it  is  only  by  the  most  liberal 
concessions  that  the  practice  of  direct- 
ing a  verdict  can  be  sustained. 
Justice  McFarland,  in  one  of  the 
leading  eases  on  the  subject,  that  of 
O'Connor  v.  Witherby,  111  Cal.  523,  44 
Pac.  227.  said:  "Of  course,  such  an 
instruction  could  not  be  upheld  where 
there  was  conflicting  evidence  as  to 
muterial  facts,  which  the  jury  had  » 


right  to  pass  on;  but  where  there  Is 
no  substantial  confliet  of  evidence  as 
to  the  facts  determinative  of  tfie  ease, 
or  such  facts  are  admitted,  there  the 
judgment    will    not    be    reversed   for 
such    an    instruction,     although    tbs 
practice  is  hazardous,  and  can  be  sane- 
tioned  only    in    the    clearest    easee." 
And  this  is  expressive  of  the  attitude 
of  all  the  courts.    The  decisions  reaDy 
mean  that  it  is  only  when  there  is  no 
issue  of  fact  at  all,  but  the  question  is 
merely  whether    there    is    a    showing 
which,  as  matter  of  law,  will  sustain 
only  one  possible  verdict^  is  the  eoait 
justified  in  directing    a    verdict    la 
some  cases,  the  court  has  attempted  to 
draw  a  parallel  between  an  order  of 
nonsuit  and  an  instruction,  as  a  legal 
basis  for  the  latter.     Thus  in  Mel^y 
V.  Railway  Co.,  13  Mont.  15,  31  Pae. 
999,  the  court  said:  "This  order  sim- 
ply makes  the  jury  the  passive  clerical 
agent  of  the  court,  to  announce  its 
conclusion  that  the  plaintiff  has  failed 
to  'prove  a  case  sufficient  for  the  jnrj' 
and  after  all,  such  verdict,  being  noth- 
ing more  than   the   determination  of 
the  case  by  the  court  on  the  groond 
which   calls    for    nonsuit  we  think  it 
should  be    classified    as    a    nonsoif* 
And  similar  language  was  made  use  of 
in  the  later  case  of  Creek  v.  MeManvi, 
13  Mont.  152,  32  Pac  675.    But  it  is 
obvious,  as  elsewhere  suggested,  that 
the  two    acts   are    entirely   diifereBt, 
since  one  is  a  dismissal  without  preju- 
dice and  the  other  is  a  final  judgmest 
on  the  merits.     The  better  view  is  to 
base  the  authority  for  such  a  direction 
upon  the  fundamental  rule  that  it  is 
only  issues  of  fact  that  require  to  be 
left  to  the  discretion  and  determina- 
tion of  the  jury. 

The    following    eases  illustrate  the 
doctrine  above  outlined:   In  fioot  v. 
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(c)  The  Court  may,  in  Proper  Cases,  Caution  the  Jury  as  to 
Argument  of  Counsel,  Effect  of  Evidence  of  Alibi,  Proof  of  In- 
sanity as  a  Defense  in  Criminal  Actions,  and  Other  Matters. — The 
right  to  caution  the  jury  as  to  argument  of  counsel  was  established 


Fay,  5  Ariz.  19,  43  Pae.  527,  it  was 
held  that  where  the  testimonj  Ib  in- 
suffieient  to  lustain  a  verdict  if  one 
should  be  rendered,  the  court  should 
direct  a  yerdict  to  the  contrary.  In 
£wing  Y.  United  States,  11  Ariz.  1, 
89  Pac.  593,  it  was  held  that  where 
the  court  would  feel  constrained  to  set 
aside  a  verdict  for  the  plaintiff,  if 
one  should  be  rendered,  it  would  be 
justified  in  directing  a  verdict  for  the 
defendant. 

The  general  rule,  so  often  expressed, 
that  the  court  must  direct  a  verdict 
for  one  party  when  the  evidence  is 
such  that  it  would  be  its  duty  to  set 
aside  a  different  verdict,  or  a  verdict 
for  the  adverse  party,  finds  support  in 
the  following  cases:  Snyder  v.  Colo- 
rado etc.  Co.,  36  Colo.  288,  118  Am. 
St.  Bep.  110,  85  Pac.  686,  8  L.  B.  A., 
N.  8.,  781;  Livesay  v.  Bank,  36  Colo. 
526,  118  Am.  St.  Bep.  120,  86  Pae. 
102,  6  L.  B.  A.,  N.  S.,  598;  Mageoni 
V.  Alkire,  41  Colo.  338,  92  Pac.  720; 
Webster  v.  Bhodes  (Colo.),  112  Pac. 
324;  Brown  v.  Potter,  13  Colo.  App. 
512,  58  Pac.  785;  Bean  v.  Missoula 
etc.  Co.,  40  Mont.  31,  104  Pac.  869; 
Lutz  V.  Atlantic  etc.  Co.,  6  N.  M. 
496,  30  Pac.  912,  16  L.  B.  A.  819; 
Gildersleeve  v.  Atkinson,  6  N.  M.  250, 
27  Pac.  477;  Candelaria  v.  Atchison 
etc.  Co.,  6  N.  M.  266,  27  Pac.  497; 
Alexander  v.  Tennessee  etc.  Co.,  3  N. 
M.  173  (255),  3  Pac.  735;  Lockhart  v. 
Wills,  9  N.  M.  263,  50  Pac.  318 ;  Arm- 
strong  V.  Aragon,  13  N.  M.  19,  79  Pac. 
291;  Childers  v.  Hubbell,  15  N.  M. 
450,  110  Pac.  1051;  Neeley  v.  South- 
western etc.  Co.,  13  Okl.  356,  75  Pac. 
537,  64  L.  B.  A.  145 ;  Guss  v.  Federal 
Trust  Co.,  19  Okl.  138,  91  Pac.  1045. 

If  there  is  a  disputed  question  of 
fact,  or  a  confiict  of  evidence,  the 
court  will  not  be  authorized  to  direct 
a  verdict  for  either  party.  See  Colo- 
lado  etc.  Co.  v.  John,  5  Colo.  App. 
213,  38  Pac.  399;  McQuown  v.  Thomp- 
son, 5  Colo.  App.  466,  39  Pac.  68; 
Kline  v.  Hanke,  14  Mont.  361,  36  Pac. 
454;  Osterholm  v.  Boston  etc.  Co.,  40 
Mont  508,  107  Pac.  499;  Chaves  ▼• 


Chaves,  3  N.  M.  199  (300),  5  Pac. 
331;  Lockhart  v.  Wills,  9  N.  M.  263, 
50  Pae.  318;  Brown  v.  Baird,  5  Okl. 
133,  48  Pac.  180;  Weir  v.  Seattle  etc. 
Co.,  41  Wash.  657,  84  Pac.  597; 
Menasha  etc.  Co.  v.  Nelson,  45  Wash. 
543,  88  Pac.  1018;  McKay  v.  Ander- 
son etc.  Co.;  51  Wash.  679,  99  Pac. 
1030.  If,  however,  there  is  no  dis- 
pute as  to  the  facts,  no  conflict  in  the 
evidence,  or  the  facts  are  admitted,  or 
no  other  verdict  can  be  sustained,  the 
court  is  authorized  to  direct  the 
proper  verdict:  Winchester  v.  Joslyn, 
31  Colo.  220,  102  Am.  St.  Bep.  30,  72 
Pac.  1079;  Israel  v.  Day,  41  Colo.  52, 
92  Pac.  698;  Steams  v.  Hazen,  45 
Colo.  67,  101  Pac.  339;  Armijo  v. 
New  Mexico  etc.  Co.,  3  N.  M.  244 
(427),  5  Pac.  709;  Solomon  v.  Yris- 
arri,  9  N.  M.  480,  54  Pac.  752;  Ken- 
tucky etc.  Co.  V.  Purcell  etc.  Co.,  13 
Okl.  220,  73  Pac.  945;  Sovereign  etc. 
Camp  V.  Welch,  16  Okl.  188,  83  Pac. 
547;  Hanna  v.  Mosher,  22  Okl.  501, 
98  Pac.  358 ;  Harrah  v.  Bank,  26  Okl. 
620,  110  Pac.  725;  Fidelity  etc.  Co.  v. 
Stegall,  27  Okl.  151,  111  Pac.  389; 
Coffin  V.  Hutchinson,  22  Or.  554,  30 
Pac.  424;  American  etc.  Co.  v.  Hutch- 
inson, 19  Or.  334,  24  Pac.  515; 
Smalley  v.  Bio  Grande  etc.  Co.,  34 
Utah,  423,  98  Pac.  311;  Bobinson  v. 
Salt  Lake  etc.  Co.  (Utah),  109  Pac. 
817;  Clancy  v.  Beis,  5  Wash.  371,  31 
Pac.  971 ;  Clancy  v.  Williams,  5  Wash. 
492,  32  Pac.  770;  Underwood  v. 
Stack,  15  Wash.  497,  46  Pac.  1031; 
Murray  v.  Bush,  29  Wash.  662,  70  Pac. 
133;  Boswell  v.  Bank,  16  Wyo.  161,  92 
Pac.  624,  93  Pac.  661. 

The  case  of  Harris  v.  Missouri  etc. 
Co.,  24  Okl.  341,  103  Pac.  758,  is 
cited  as  containing  an  interesting  dis- 
cussion of  this  subject.  Briefly  stated, 
the  court  there  said  that  the  question 
presented  to  the  trial  court  was 
whether,  admitting  the  truth  of  all 
the  evidence  in  £vor  of  the  party 
against  whom  the  verdict  is  to  be 
directed,  together  with  such  inferences 
and  conclusions  as  may  be  reasonably 
drawn,   there  is  sufficient  competent 
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in  the  well-known  case  of  People  v.  Cronin/^  In  that  case  the 
counsel  for  defense  read  and  commented  upon  a  large  number  of 
cases  in  which  innocent  persons  had  been  convicted  upon  circuin- 
stantial  evidence.  The  point  of  the  argument  was  addressed  to 
the  fallible  character  of  this  kind  of  evidence,  and  the  danger  of 
accepting  even  a  strong  showing,  as  sufScient  to  justify  a  verdict. 
For  the  purpose  of  counteracting  the  effect  of  this  argument  the 
prosecution  asked  and  obtained  an  instruction  whose  purpose  was 
to  caution  the  jury  not  to  attach  too  much  weight  to  these  cases. 
The  instruction  was,  in  part,  as  follows : 

''These  cases  read  and  recited  are  extreme  cases,  and  probably  do 
not  occur  but  very  seldom  in  cases  decided  upon  circumstantial 
evidence.  The  quotation  of  such  ca$es  is  proper  in  order  to  make 
the  jury  careful  in  arriving  at  a  proper  conclusion  from  such  eyi- 
dence,  but  the  plain,  practical  rules  of  evidence  which  have  been 
established  for  ages  ought  not  to  be  shaken,  because  of  the  recital 
of  extreme  cases,  wherein  improper  convictions  have  been  had;  and 


evidence  to  reasonably  sustain  a  ver- 
dict should  the  jury  find  one.  If 
there  is,  the  jurj  must  be  permitted 
to  go  on  and  determine  the  controversy 
themselves. 

In  this  connection  it  is  proper  to 
note  that,  as  in  the  case  of  nonsuit,  a 
motion  to  direct  a  verdict  admits  the 
truth  of  all  the  evidence  against  the 
same.  Keane  v.  Pittsburg  etc.  Co.,  17 
Idaho,  179,  105  Pac.  60;  Moran  v. 
Ebey,  39  Mont.  517,  104  Pac.  522. 
All  the  evidence  conflicting  with,  or 
contradictory  of,  the  evidence  which 
would  sustain  a  contrary  verdict,  must 
be  disregarded.  Cooper  v.  Flesner,  24 
Okl.  47,  103  Pac.  1016;  Harris  v.  Mis- 
souri etc.  Co.,  supra;  and  the  evidence, 
including  reasonable  and  proper  infer- 
ences azMl  deductions  therefrom,  in 
support  of  plaintiff's  case  must  be 
considered  most  favorably  in  his  be- 
half. Pierce  v.  Spokane,  59  Wash.  615, 
110  Pac.  537.  Incompetent  evidence 
admitted  over  objection  should  not  be 
considered.  Clinton  v.  McKennon,  26 
Okl.  835,  110  Pac.  649. 

It  is  always  the  duty  of  the  court 
to  pass  upon  the  sufficiency  of  the  evi- 
dence upon  an  issue  of  fact.  Law  v. 
Smith,  34  Utah,  394,  98  Pac.  300; 
Pepperall  v.  City  Park  etc.,  15  Wash. 
176,  45  Pae.  743,  46  Pac  407. 


Where  both  parties  move  for  the 
direction  of  a  verdict,  it  is  the  dntj 
of  the  court  to  direct  a  verdict  ac- 
cording as  the  evidence  wamuitB. 
Saxton  V.  Perry.  47  Colo.  263,  107 
Pac.  281;  Easterly  v.  Mills,  54  Wash. 
356,  103  Pae.  475. 

The  practice  in  this  connection  has 
not  always  been  even  as  libcxal  ss  it 
xiow  is.  The  earlier  California  eases, 
cited  in  note  3  et  seq.,  and  in  this 
note,  throw  considemble  doubt  upon 
the  subject,  and  in  some  of  the 
other  states  it  was  specifically  held 
that  the  court  could  not  direct  a  ver- 
dict. See  Smith  v.  Shattuck,  12  Or. 
362,  7  Pac.  335.  In  other  sUtes,  ex- 
press authority  was  given  by  statute 
(see  section  6761,  lUvised  Codes  of 
Montana  [section  1104,  Code  of  Givfl 
Procedure]),  with  the  evident  purpose 
of  providing  an  express  limitation  to 
the  practice,  by  requiring  the  eoorti 
to  direct  verdicts  "only"  when  the  esse 
presents  questions  of  law  (MiebeiKr 
v.  Fransham,  29  Mont.  240,  74  Pie- 
448) ;  and  the  courts  there  have  \M 
that  a  verdict  cannot  be  directed  if 
there  is  any  evidence  tending  sabstan- 
tially  to  support  the  plaintilTfl  eaae. 
Ball  V.  Gussenhoven,  29  Mont  321,  74 
Pac.  871. 

»T  34  Cal.  191. 
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if  much  seareli  be  made,  it  wonid  be  found  that  probably  a  greater 
number  of  eases  might  be  cited  wherein  improper  convictions  have 
been  had  from  direct,  positive  evidence,  through  inattention  or 
perjury  of  witnesses.  All  human  testimony  is  fallible ;  but  jurors 
in  their  decisions  must  take  and  consider  circumstances,  and  if 
sufScient,  act  upon  them,  although  the  main  fact  is  proved  by  no 
eye-witness."  This  was  held  to  be  a  proper  admonition,  and 
Sanderson,  J.,  delivering  the  opinion,  said:  ''Nor  do  we  see  any 
sabstantial  objection  to  the  remarks  of  the  court  to  the  jury  in 
relation  to  those  extreme  cases  of  circumstantial  evidence,  where 
there  had  been  convictions,  and  it  had  afterward  transpired  that 
the  parties  were  innocent,  which  had  been  read  to  them  by  counsel 
for  the  defendant.  Those  cases  having  been  read  to  the  jury  and 
commented  upon  at  length  by  counsel  for  the  purpose  of  creating 
in  their  minds  a  distrust  of  the  kind  of  evidence  upon  which  the 
prosecution  was  forced  to  rely,  it  was  competent  for  the  court  to 
caution  them  against  the  alleged  dangerous  tendency  of  circum- 
stantial evidence  claimed  by  counsel  to  be  demonstrated  by  those 


ty 


As  a  principle  of  law,  and  as  containing  a  true  expression  as 
to  the  relative  weight  of  direct  and  circumstantial  evidence,  the 
instruction  of  the  Cronin  case  was  followed  for  a  period  of  more 
than  thirty  years  by  the  courts  of  California,'*  and  in  other  states 
where  there  were  similar  constitutional  provisions.**    The  decisions 


S8  See  People  y.  Padlllia,  42  GaL 
535;  People  v.  Ramirez,  56  Cal.  533, 
38  Am.  Bep.  73;  People  t.  Morrow, 
60  Cal.  142;  People  y.  Hardissoii,  61 
CaL  378;  People  y.  Eckman,  72  CaL 
582,  14  Pae.  359;  People  t.  Ah  Fook, 
64  CaL  680,  1  Pac.  347;  People  y. 
Sternberg,  127  Cal.  510,  59  Pae.  942; 
and  see  People  y.  Murray,  41  Cal.  66; 
People  y.  Urquidas,  96  Cal.  239,  31 
Pac.  52;  People  y.  Ward,  105  Cal.  335. 
38  Pae.  945;  People  y.  Dorrant,  116 
Cal.  179,  48  Pac.  75. 

Even  aa  far  back  as  the  decision  of 
the  court  in  People  y.  Trayers,  88  Cal. 
233,  26  Pac.  88,  with  reference  to  an 
instxnetion  almost  identical  with  the 
Cronin  instruction,  upon  which  it  was 
probably  founded,  the  supreme  court 
said: 

"This  instruction  was  dearly  erro- 
neous. In  the  first  place,  it  is  objec- 
tionable—although perhaps  not  fatally 
account  of  its  apparent  hostil- 


ity  to  the  defendant.  The  jury  would 
be  yery  apt  to  get  the  impression  from 
it  that  the  court  considered  the  de- 
fendant as  one  of  the  'criminals' 
alluded  to,  and  feared  that  the  jury 
would  fail  to  conyict  him  on  account 
of  'sympathy  or  prejudice.'  In  the 
second  place,  it  is  objectionable  as 
an  argument  in  fayor  of  the  prosecu- 
tion on  the  weight  of  the  eyidence,  and 
thus  was  an  inyasion  of  the  proyince 
of  the  jury;  for  'to  weigh  the  eyi- 
dence  and  find  the  facts  is  in  this  state 
the  exclusiye  proyince  of  the  jury;  and 
with  the  performance  of  that  duty  the 
judge  cannot  interfere  without  a  pal- 
pable yiolation  of  the  organic  law.'" 
s9  Particularly  Montana,  Colorado 
and  Neyada;  but  in  the  last-named 
state  it  appears  that  the  supreme  court 
departed  from  the  doctrine  of  the 
Cronin  case  somewhat  earlier  eyen 
than  did  California^ 
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are  characterized  by  a  gradual  but  constant  diminution  of  approval, 
however,  and  in  People  ▼.  Dole,*®  Beatty,  C.  J.,  for  the  court,  with 
respect  thereto,  said: 

''This  language  is  quoted  literally  from  the  opinion  of  Justice 
Sanderson  in  People  v.  Gronin,  34  Cal.  191,  and  since  the  decision 
in  that  case  has  been  repeated  in  hundreds  of  criminal  trials  in 
this  state.  It  is,  nevertheless,  not  a  correct  and  logical  statement 
of  the  law,  and  has  been  repeatedly  criticised  in  later  decisions 
of  this  court,  though  it  has  never  been  deemed  a  sufficient  ground 
of  reversal." 

But  in  the  subsequent  case  of  People  v.  Yereneseneckockock- 
hoff"  (the  **Hoflf"  case),  the  court  saw  proper  to  depart  from 
the  principle  of  the  Cronin  case,  and  Justice  Temple,  who  wrote 
the  opinion  of  the  court  in  bank,  at  the  conclusion  of  an  elaborate 
argument  upon  the  comparative  value  of  direct  and  circumstantial 
evidence,  in  which  the  instruction  of  the  Cronin  case,  and  all  other 
instructions  of  similar  phraseology,  was  characterized  as  ''plainly 
an  argument  for  the  prosecution,"  said: 

"Instructions  have  undoubtedly  been  given,  and  have  to  some 
extent  been  sanctioned  by  this  court,  where  the  question  of  the 
limitation  upon  the  right  of  the  judge  to  charge  the  jury  as  to 
questions  of  fact  was  not  raised.  The  case  most  often  referred 
to  as  sanctioning  discussions  of  this  kind  is  People  v.  Cronin,  34 
Cal.  191.  A  very  able  opinion  was  rendered  by  Chief  Justice  San- 
derson, who  entirely  disregarded  this  provision  of  the  Constitu- 
tion. Probably  it  was  not  called  to  his  attention.  He  expressed 
the  opinion  that  in  reply  to  an  argument  of  the  defense  as  to  the 
alleged  danger  of  action  upon  circumstantial  evidence,  'It  was  com- 
petent for  the  court  to  caution  them  against  the  alleged  danger- 
ous tendency  of  circumstantial  evidence  claimed  by  counsel  to  be 
demonstrated  by  these  cases. '  That  is,  he  could  answer  the  argu- 
ment of  counsel  for  the  defense  as  to  the  weight  and  value  of 
evidence,  and  he  gives  as  authority  for  the  proposition  the  case  of 
Tom  Jones  (2  Wheel.  C.  C.  461),  in  the  circuit  court  of  the  United 


«o  122  Cal.  486,  68  Am.  St  Bep. 
50,  55  Pac.  581.  The  foUowing  eases 
decided  after  the  Hoff  case  sustain 
that  decision:  People  v.  O'Brien,  130 
Cal.  1.  62  Pac.  297;  People  v.  Botkin, 
132  Cal.  231,  84  Am.  St.  Bep.  39,  64 
Pac.  286;  Estate  of  Blake,  136  CaL 
306,  89  Am.  St.  Rep.  135,  68  Pac.  827 ; 
and  see  People  t.  Bushing,  130  CaL 


449,  80  Am.  St  Bep.  141,  68  Fke.  742, 
where  the  language  of  the  conrt  is 
People  V.  Dole,  supra,  was  approred, 
but  the  instruction  was  held  not  to  be 
ground  for  reversal  (as  in  .the  Dole 
ease,  also),  because  of  an  added  sen- 
tence which  limited  its  meaning. 

41  129  CaL  497,  58  Pac  156,  C2 
Pac  IIL 
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States,  where  there  is  no  such  restriction,  showing  plainly  that  the 
learned  justice  did  not  have  this  restriction  in  mind.  He  proceeds 
expressly  to  approve  of  the  action  of  the  judge  in  replying  to  the 
persistent  attack  of  counsel  for  the  defense  on  this  class  of  evi- 
dence, directly  and  expressly  declaring  that  the  court  may  and 
should  charge  the  jury  as  to  facts,  and  going  so  far  as  to  say  that 
the  court  could  properly  single  out  a  particular  witness  and  charge 
the  jury  as  to  his  credibility.  But  even  Judge  Sanderson  did  not 
say  that  as  a  general  rule  circumstantial  evidence  was  as  satisfac- 
tory proof  of  fact  as  positive  evidence.  He  said,  on  the  other 
hand,  that  in  the  nature  of  things  it  was  not,  but  that  in  some 
cases  it  was  as  satisfactory  and  would  produce  the  same  degree  of 
conviction,  and  might  in  particular  cases  be  superior.  No  one 
ever  disputed  this  last  proposition.  A  case  may  be  completely 
made  out  by  circumstantial  evidence,  and  positive  and  direct  tes- 
timony may  be  false.  But  is  it  proper  under  our  constitution  for 
the  judge,  in  his  charge  to  the  jury,  to  answer  the  argument  of 
coimsel  for  the  defense  on  the  facts  t  Such  it  admittedly  was  in 
the  Cronin  case,  which  is  the  father  of  the  whole  errant  brood. 
The  constitutional  inhibition  is  too  plain  to  admit  of  discussion, 
and  such  a  charge  is  necessarily  a  charge  with  respect  to  matters 
of  fact,  if  the  domain  of  fact  was  correctly  defined  by  the  learned 
judge  in  his  charge.  That  distinction  is  older  than  the  courts  of 
the  United  States,  and,  so  far  as  I  am  aware,  has  never  been  criti- 
cised. There  are  a  few  other  cases  in  which  the  Cronin  case  has 
been  blindly  followed,  all  ignoring  this  constitutional  inhibition. 
The  Constitution  is  too  plain  to  be  disregarded  on  such  authority. 
The  cases  do  not  attempt  to  construe  the  inhibition,  or  to  recon- 
cile it  with  such  instructions,  and  I  think  the  attempt  would  neces- 
sarily have  failed  had  it  been  made." 

As  shown  by  the  opinion  of  the  learned  justice,  the  vice  in  Peo- 
ple ▼.  Cronin  lay  in  the  failure  to  distinguish  between  an  inter- 
ference with  the  province  of  the  jury,  even  when  in  the  form  of 
a  caution  concerning  the  argument  of  counsel,  and  an  attempt  to 
instruct  or  caution  the  jury  as  to  counsers  argument. 

It  is  unfortunate  that  the  principal  authority  in  support  of  the 
right  of  the  judge  to  caution  the  jury  with  regard  to  the  argu- 
ment of  counsel  should  have  become  so  thoroughly  discredited, 
although  the  right  itself,  so  long  as  it  is  restricted  to  matters  within 
the  province  of  the  judge,  and  does  not  invade  that  of  the  jury, 
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has  not  been  qnestioned.  It  is  a  right,  however,  to  1>e  exercised 
with  extreme  care,  since  it  can  never  be  justified  except  in  flagrant 
cases,  where  counsel  have  themselves  exceeded  their  rights. 

Alibi. — ^It  has  been  held  that  the  judge  may  caution  the  jury 
as  to  the  effect  of  evidence  of  an  alibi;  ^*  but  here  again  the  role 
stated  has  been  so  limited  and  restricted,  so  surrounded  by  nee»- 
sary  precautions  to  avoid  violations  of  the  constitutional  prohibi- 
tion, that  it  is  of  little  or  no  value.  If  such  instructions  are  given 
in  such  form  as  to  pass  muster  they  cannot  be  very  effective,  for 
there  is  no  provision  of  law  requiring  the  defense  by  alibi  to  be 
scrutinized  otherwise  or  differently  from  the  other  defenses  in  the 
action.^*  Nevertheless,  cautionary  instructions  upon  the  subject 
have  been  given,  and  sustained. 

Defense  of  Insanity, — ^It  has  been  held  proper  for  the  trial  judge 
to  caution  the  jury,  where  the  defense  is  insanity,  by  instmctiiig 
them,  in  substance,  that  while  they  are  to  weigh  the  defense  folly 
and  justly,  and  should  sustain  it  as  humane  and  just,  when  satis- 
factorily established,  yet  ''they  are  to  examine  it  with  care,  lest 
an  ingenious  counterfeit  of  such  mental  disorder  should  furnish 
protection  to  guilt.  "^^  But  again,  such  instructions  are  not  to  be 
given  except  when  clearly  justified  under  the  weU-established  rules 
of  law.*» 

Miscellaneous. — Certain  instructions  as  to  the  duty  of  the  jury 
to  receive  with  caution  the  testimony  of  relatives  have  been  up- 
held,*'  but  apparently  upon  the  same  ground  that  similar  instruc- 
tions on  the  subject  of  evidence  of  alibi  have  been  upheld,  m, 
that  they  were  mere  reminders  of  facts  and  circumstances  in  the 
case  before  them,  which,  as  men  of  ordinary  observation,  they  were 
already  boimd  to  know,  the  caution  being  within  the  proper  lati- 
tude of  the  court's  discretion  in  giving  its  charge  to  the  jury. 

The  Cronin  case  is  also  responsible  for  an  instruction  upon  the 
subject  of  evidence  given  by  and  the  credibility  of  witnesses  in 


*«  Se«  People  v.  Wong  Ah  Poo,  69 
Cal.  180,  10  Pac.  375;  People  v.  Lee 
Gam,  69  Cal.  552,  11  Pac.  183 ;  People 
Y.  Levine,  85  Cal.  39,  22  Pac.  969,  24 
Pac.  631.  See,  also,  People  ▼.  Bush, 
71  Cal.  602,  12  Pac.  781,  for  a  caution 
in  an  instruction  as  to  witnesses  who 
are  related  to  one  of  the  parties  to  the 
action. 


4s  People  V.  Levine,  85  CaL  39,  22 
Pac.  969,  24  Pac.  631. 

«4  People  V.  Donlan,  135  CaL  489, 
67  Pac.  761,  and  cases  there  cited. 

4B  See  People  y.  Manoogian,  141 
Cal.  592,  75  Pac  177,  and  cases  there 
cited. 

4«  People  Y.  Bush,  71  CaL  602.  12 
Pac.  781.  But  see  People  y.  Herti, 
105  CaL  660,  39  Pac  32. 
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fheir  own  behalf,  which  was  followed  with  approval  in  numerous 
decisions,  and  was  not  finally  overturned  until  very  recently.*^ 
The  instruction  itself  was  often  criticised,  the  supreme  court  up- 
holding it,  but  without  enthusiasm.  The  language  of  the  court  in 
People  V.  Tibbs,"  quoted  in  People  v.  Wells,**  illustrates  the  atti- 
tude of  the  court  in  this  respect : 

''This  instruction  was  in  effect  the  same  as  an  instruction  given 
in  the  case  of  People  v.  Cronin,  ....  and  there  held  to  be  cor- 
rect. It  has  since  been  frequently  held  that  where  this  instruction, 
though  it  may  be  regarded  as  erroneous,  is  kept  well  within  the 
language  considered  in  the  Cronin  case,  the  judgment  will  not  be 
reversed  on  account  of  it." 

But  later  on,  in  People  v.  Maughs,*^*  the  supreme  court  served 
notice  that  thereafter  the  giving  of  the  Cronin  instruction  would 
be  deemed  ground  for  a  new  trial;  and  in  People  v.  Byan,*^^  which 
had  already  been  tried  when  the  decision  in  the  Maughs  case  was 
published,  the  court  held  that,  while  the  language  of  the  latter 
would  be  upheld  in  the  future,  and  that  the  giving  of  the  Cronin 
instruction  would  be  regarded  as  evidence  of  unfairness,  yet,  that 
it  was  not  retroactive  in  its  effect,  and,  for  the  last  time,  the 
Cronin  instruction  was  sustained. 

Section  2061,  Code  of  Civil  Procedure,**  provides  among  other 
things,  that  the  trial  court  may,  in  a  proper  case,  instruct  the  jury 


47  This  instruction  was  given  in  the 
foUowing  cases:  People  y.  Cronin,  34 
Gal.  191;  People  y.  Morrow,  60  GaL 
142;  People  t.  Nichols,  62  CaL  518; 
People  V.  Wheeler  65  Cal.  77,  2  Pac. 
892;  People  ▼.  O'Neal,  67  Cal.  378,  7 
Pac.  790;  People  v.  Knapp,  71  Cal.  1, 
11  Pac.  793;  People  t.  Murray,  86  Cal. 
31,  24  Pac.  802 ;  People  v.  Faulke,  96 
GaL  17, 30  Pac.  837;  People  v.  O'Brien, 
96  Cal.  171,  31  Pac.  45;  People  t.  Feh- 
renbach,  102  Cal.  394,  36  Pac.  678; 
People  V.  Curry,  103  Cal.  548,  37 
Pac.  503;  People  v.  Lang,  104  Cal. 
363,  37  Pac.  1031;  People  v.  Hitch- 
cock, 104  Cal.  482,  38  Pac.  198 ;  Peo- 
ple T.  Anderson,  105  Cal.  32,  38  Pac. 
51B;  People  t.  Van  Ewan,  111  Cal. 
144,  43  Pac.  520;  People  v.  Ellenwood, 
119  Cal.  166,  51  Pac.  553;  People  v. 
Bobbins,  138  Cal.  694,  72  Pac.  339; 
People  V.  Boren,  139  Cal.  210,  72  Pac. 
899 ;  People  v.  Tibbs,  143  Cal.  100,  76 
Pac.  904;  People  v.  Wells,  145  Cal. 
138,  78  Pac  470;  People  y.  Maughs, 


149  Cal.  253,  86  Pac.  187;  People  y. 
Bjan,  152  Cal.  364,  92  Pac.  853. 

«  143  CaL  100,  76  Pac.  904. 

«•  145  CaL  138,  78  Pac.  470. 

so  149  CaL  253,  86  Pac.  187. 

51  152  Cal.  364,  92  Pac.  853. 

52  This  section  is  as  follows: 
"Section   2061.    The   jury,   subject 

to  the  control  of  the  court,  in  the 
cases  specified  in  this  code,  are  the 
judges  of  the  effect  and  value  of  evi- 
dence addressed  to  them,  except  when 
it  is  declared  to  be  conclusive.  They 
are,  however,  to  be  instructed  by  the 
court  on  all  proper  occasions: 

"1.  That  their  power  of  judging  of 
the  effect  of  evidence  is  not  arbitrary, 
but  to  be  exercised  with  legal  discre- 
tion, and  in  subordination  to  the  rules 
of  evidence; 

"2.  That  they  are  not  bound  to  de- 
cide in  conformity  with  the  declaration 
of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their 
minds,    against    a    less    number    or 
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that  a  witness  shown  to  be  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others ;  '*  that  the  testimony  of  an  accomplice  is 
to  be  viewed  with  distrust,"^^  and  the  oral  admissions  of  a  party  are 
to  be  received  with  caution ;  ^^  and  that  evidence  presented  in  the 


against  a  presumption  or    other  evi- 
dence satisfying  their  minds; 

"3.  That  a  witness  false  in  one  part 
of  his  testimony  is  to  be  distrusted  in 
others; 

"4t.  That  the  testimony  of  an  accom- 
plice ought  to  be  viewed  with  distrust, 
and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution; 

"5.  That  in  civil  cases  the  affirma- 
tive of  the  issue  must  be  proved,  and 
when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to 
the  preponderance  of  evidence;  that 
in  criminal  cases  guilt  must  be  estab- 
lished beyond  a  reasonable  doubt; 

"6.  That  evidence  is  to  be  estimated 
not  only  by  its  own  intrinsic  weight, 
but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side 
to  produce,  and  of  the  other  to  con- 
tradict; and,  therefore, 

"7.  .That  if  weaker  and  less  satis- 
factory evidence  is  offered,  when  it 
appears  that  stronger  and  more  satis- 
factory was  within  the  power  of  the 
party,  the  evidence  offered  should  be 
viewed  with  distrust." 

fis  This  instruction  was  given  in  the 
following  cases:  People  v.  Hicks,  53 
Cal.  354;  People  v.  Sprague,  53  GaL 
491;  People  v.  Soto,  59  Cal.  367;  Peo- 
ple V.  Bighetti,  66  Gal.  184,  4  Pac. 
1063,  1185;  White  v.  Disher,  67  Cal. 
402,  7  Pac.  826  (in  this  case  the 
striking  out  of  the  words  "is  to''  and 
the  insertion  of  the  word  "may"  in  a 
requested  instruction,  "a  witness  will- 
fully false  in  one  part  of  his  testi- 
mony is  to  be  distrusted  in  his  other 
testimony,"  was  held  to  be  in  error; 
see,  also.  People  v.  PaulseU,  115  Oal. 
6,  46  Pac.  734) ;  People  v.  Treadwell, 
69  Cal.  226,  10  Pac.  502;  People  v. 
Flynn,  73  Cal.  511,  15  Pac.  102;  Peo- 
ple V.  Clark,  84  Cal.  573,  24  Pac.  313 ; 
People  V.  McCoy,  71  Cal.  395,  12  Pac. 
272;  O'Rourke  v.  Vennekohl,  104  Cal. 
254,  37  Pac.  930;  People  v.  Oldham, 
111  Cal.  648,  44  Pac.  312;  People  v. 
Luchetti,  119  Cal.  501,  51  Pac.  707; 
People  V.  Plyler,  121  Cal.  160,  53  Pac 
553  (in  this  ease  it  was  held  that  the 


instruction  must  be  to  the  effect  tbat 
the  false  testimony  be  willful);  Peo- 
ple  V.   Lon   Yeek,    123    Cal.  246,  55 
Pac.    984;    People   v.   Patterson,  124 
Cal.    102,    56    Pac.   882;   Thomas  t. 
Gates,  126  Cal.  1,  58  Pac.  315;  F^ 
pie  V.  Arlington,  131  CaL  234,  63  Pac 
347;  People  v.  WUder,  134  CaL  182, 
66  Pac.  228 ;  People  v.  Fitzgerald,  138 
Cal.  39,  70  Pic.  1014;  People  v.  Dob- 
bins, 138  Gal.  694,  72  Pac.  339;  Peo- 
ple V.  Lonnen,  139  Oal.  634,  73  Pse. 
586     (in    this    case    the    rule    was 
adopted    that    the    instruction  shouM 
not  be  confined  to  the  testimony  on 
one  side  of  the  case  or  against  a  par- 
ticular witness;  see,    also.    People  t. 
Patterson,  People  v.  Gates  and  People 
V.  Arlington) ;  People  v.  Stevens,  141 
Cal.  488,  75  Pac.  62;  People  v.  Grill, 
151  CaL  592,  91  Pac  515;  People  ▼. 
Hower,  151  CaL  638,    91    Pac.   507. 
The  instruction  is  best  given  in  the 
language    of    the  statute.    People  v. 
Sprague  and  People  v.  TreadwelL   If 
emphasized  too  much,  or  if  the  juy 
are  charged  that  it  is  their  duty,  as  a 
matter  of  law,  to  reject  all  of  the 
testimony  of  a  witness  found  to  be 
false  in  part,  it  is  error.    People  v. 
Oldham. 

«*  People  V.  O'Brien  96  GaL  171, 
31  Pac.  45  (the  instruction  in  tins  esse 
was  held  to  be  erroneous) ;  People  v. 
Bonney,  98  Gal.  278,  33  Pac  98;  Peo- 
ple V.  Sternberg,  111  CaL  11,  43  Pu. 
201;  People  v.  SUva,  121  Cal.  668, 
54  Pac.  146. 

ss  Kauffman  v.  Maier,  94  GaL  269, 

29  Pac  481,  18  L.  B.  A.  124;  People 
V.  Van  Horn,  119  CaL  323,  51  Pic 
538 ;  People  v.  Bodley,  131  CaL  240, 
63  Pac.  351;  People  v.  Buckley,  143 
CaL  375,  77  Pac.  169;  People  t.  Euie, 
144  Gal.  251,  77  Pac  907 ;  People  r. 
Wardrip,  141  CaL  229,  74  Pae.  744 
(wherein  People  v.  Sanders,  114  CaL 
216,  46  Pac  153,  and  People  ▼.  New- 
comer, 118  Cal.  263,  50  Pac.  405,  an 
explained) ;  Goss  v.  Stieger  etc 
Works,  148  GaL  155,  82  Pac.  681; 
and  see  Smith  v.  Whittier,  Sl5  GsL  279, 

30  Pac  529.    And  eases  in  note  54. 
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place  of  other  and  better  evidence  which  appears  to  have  been  sup- 
pressed is  to  be  distrusted.**  The  only  question  in  reference  to  this 
subject,  aside  from  the  form  of  the  instruction  to  be  given  in  each 
case,  is,  whether  the  case  is  a  proper  one.  It  would  be  manifestly 
out  of  place,  and  misleading,  to  give  the  instruction  relative  to  the 
testimony  of  an  accomplice  in  a  case  where  there  was  no  accom- 
plice; or  with  reference  to  oral  admissions  where  there  was  no 
evidence  of  such  admissions.  If  it  is  a  proper  case,  the  instruc- 
tion must  be  given  in  such  general  terms  that  it  cannot  be  said  to 
express  an  opinion,  either  directly  or  inferentially  as  to  the  credi- 
bility of  any  particular  witness,  or  as  to  the  truth  of  any  particular 
testimony.*^ 

It  has  been  held  that  a  successful  objection  to  the  introduction 
of  incompetent  evidence  does  not  warrant  an  instruction  to  the  jury 
to  the  effect  that  "it  is  a  presumption  of  law  that  evidence  will- 
fully suppressed  would  be  adverse  if  produced,"  or  the  instruc- 
tion authorized  by  subdivision  7  of  section  2061,  Code  of  Civil 
Procedure,  that  if  weaker  and  less  satisfactory  evidence  is  offered, 
when  it  appears  that  stronger  and  more  satisfactory  was  within 
the  power  of  the  party,  the  evidence  offered  should  be  viewed  with 
distrust.  An  objection  to  the  competency  of  a  physician  to  testify 
as  to  the  condition  of  his  patient  is  not  ''suppression  of  evidence" 
or  ''production  of  weak  evidence,"  and  cannot  be  treated  as  such 
in  instructions  to  the  jury.** 

A  correct  statement  by  the  court  of  the  theory  of  the  prosecu- 
tion or  the  defense  is  not  a  statement  of  facts  within  the  inhibi- 
tion of  the  Constitution.*' 


§  122.  The  Judge  Should  not  Charge  the  Jury  Oonceming 
Principles  of  Law  Which  have  No  Application  to  the  Evidence 
in  the  Case,  or  to  the  Issues  Raised  by  the  Pleadings. — Instruc- 
tions, as  is  above  shown,  should  be  general,  and  not  confined  to  the 


66  People  ▼.  Cuflf,  122  Cal.  689,  65 
Pac.  407. 
•  «7  See  People  v.  Cuff,  122  Gal.  589, 

55  Pae.  407,  as  to  the  caution  to  be 
exercised  in  general  in  giving  the  in- 
structions provided  for  in  section 
2061,  Code  of  Civil  Procedure;  and 
see  People  v.  Patterson,  124  Cal.  102, 

56  Pae.  882;  and  People  v.  Bod- 
ley,  131  Cal.  240,  63  Pac.  351 ;  People 
T.   Arlington,  131   Cal.  231,  63  Pae. 


347;  People  v.  Lonnen,  139  Cal.  634, 
73  Pac.  586;  also  Thomas  v.  Gates, 
126  Cal.  1,  58  Pac.  315;  and  see 
Kauffman  v.  Maier,  94  Cal.  269,  29 
Pac.  481,  18  L.  B.  A.  124. 

68  Estate  of  Carpenter,  94  Cal.  406, 
29  Pac.  1101;  Thomas  t.  Gates,  126 
Cal.  1,  58  Pae.  315. 

69  People  V.  Worden,  113  Cal.  569, 
45  Pac.  844. 
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testimony  on  one  side  or  the  other  of  the  case ;  otherwise,  the  jury 
are  apt  to  think  the  court  suspicious  of  the  testimony  against  which 
its  instructions  are  directed ;  ^  at  the  same  time,  it  is  not  to  be  over- 
looked that  each  party  is  entitled  to  have  the  jury  instmcted,  upon 
the  theory  that  his  evidence  may  be  believed  by  them.*  Instruc- 
tions are  for  the  purpose  of  enabling  the  jury  to  apply  the  proper 
principles  of  law  to  the  facts  of  the  case,  when  they  shall  have 
determined  such  facts.  The  judge  cannot  know  beforehand  how 
the  jury  will  find  the  facts,  and  therefore  it  is  proper  that  he 
should  instruct  the  jury  sufficiently  to  enable  them  to  know  the 
law  applicable  to  any  view  they  may  take  of  the  evidence.  But 
instructions  which  have  no  application  to  any  view  that  can  be 
taken  of  the  evidence  can  serve  no  useful  purpose,  and  should  not 
be  given,  whether  they  be  correct  as  abstract  propositions  or  not^ 
The  duty  of  the  trial  judge  in  this  respect  was  thus  expressed  by 
the  supreme  court  in  People  v.  Manning :  *"* 

''The  trial  court  should  only  give  such  instructions  as  are  appli- 
cable to  the  evidence  in  the  case.  The  court  is  not  required,  nor 
would  it  be  proper,  to  give  instructions  applicable  to  some  theory 
that  might  be  advanced,  but  which  theory  is  entirely  outside  of 
the  case,  as  shown  by  the  evidence." 

And  such  is  the  rule  that  has  been  repeatedly  announced  from 
the  earliest  cases.    Thus  in  Fowler  v.  Smith,*®  Murray,  J.,  said: 

''The  instructions  asked  for  on  this  point  were  wholly  irrelevant. 
If  there  had  been  any  proof,  however  slight,  it  would  have  been 
the  duty  of  the  court  to  give  to  the  jury  the  law  applicable  to  such 
testimony;  but  it  is  not  incumbent  upon  the  court  to  instruct  the 
jury  upon  mere  abstract  questions  of  law,  irrelevant  to  the  case, 
and  serving  only  to  bewilder  and  mislead  them  from  the  true  isnie 
to  be  determined." 

So  in  People  v.  Sanchez,*'  Sanderson,  C.  J.,  said : 

"No  instruction  should  be  given  to  a  jury  which  is  not  predi- 
cated upon  some  theory  logically  deducible  from  at  least  some 

1  6e6  cases  cited  in  note  57  of  the  form  to  the  iMaei  raised  by  the 
preceding  section.  pleadings.    In    this    connection  th^ 

2  Sperry  v.  Spaulding,  45  Cal.  544;  auery  is  suggested:  Is  it  error  to  re- 
Benton-Holmes  &  Co.  v.  Monnier,  77  rase  an  instruction  which  conforms 
Cal.  449, 19  Pac.  820;  Hunt  v.  Elliott,  to  evidence  improperly  admitted,  but 
77  Cal.  588,  20  Pac.  132;  Buckley  ▼.  not  to  the  issues  raised  by  the  plead- 
Silverberg,  113  Cal.  673,  45  Pac.  804.  ingsf 

2a  In  Marriner  ▼.  Dennison,  78  CaL  >»  146  Cal.  100,  79  Pae.  S56w 

202,  20  Pac.  386,  it  was  suggested  *«  2  Cal.  39. 

that  the  instructions  must  also  con-  ^  24  CaL  37. 
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portion  of  the  testimony.  Such  instructions  are  only  calculated 
to  confuse  and  mislead  the  jury,  and  ought  not  to  be  given." 

So  in  Conlin  v.  S.  P.  &  S.  J.  B.  B.  Co. : » 

''If  the  instructions  were  not  pertinent  to  any  issue  in  the  cause, 
they  were  properly  refused,  even  though  it  were  conceded  that  the 
propositions  of  law  which  they  embody  were  correct  in  the 
abstract. " 

So  in  People  v.  Best :  * 

''An  instruction  may  be  sound  as  an  abstract  proposition  of  law, 
yet  have  no  application  to  the  facts  of  the  case  as  disclosed  by  the 
evidence.  In  such  case  the  court  may,  and  properly  should,  refuse 
the  instruction.  No  instruction  should  ever  be  given,  unless  there 
is  some  evidence  before  the  jury  to  which  it  is  applicable  upon 
some  rational  theory  logically  deducible  from  such  evidence." 

In  People  v.  Atherton,**  the  court  said : 

"Obviously  if  a  hypothetical  instruction  be  given  to  a  jury,  the 
hypothesis  assumed  as  its  basis  should  be  one  which  finds  some 
support  in  the  evidence  adduced  at  the  trial ;  for  if  the  hypothesis 
be  one  entirely  beyond  and  without  the  evidence,  and  wholly  un- 
supported by  it,  the  tendency  of  the  instruction  would  be  to  mis- 
lead the  jury." 

The  rule  announced  in  the  foregoing  cases  is  undoubtedly  cor- 
rect ;  and  it  is  uniformly  held  that  it  is  not  error  to  refuse  an  in- 
struction which  is  not  applicable  to  the  evidence  in  the  case,^  or  to 


•  36  Cal.  404. 

4  39  Cal.  690. 

4a  51  Cal.  495. 

s  The  rule  as  to  irrelevant  instrue- 
tions  has  been  either  applied  or  upheld 
in  argument  in  the  following  cases : 

Arizona:  Ewitag  v.  United  States, 
11  Ariz.  1,  89  Pac.  593. 

California:  Benham  v.  Rowe,  2  Cal. 
387,  56  Am.  Dec.  342;  People  v.  Rob- 
erts, 6  Cal.  214;  People  v.  March,  6 
Cal.  543;  People  v.  Williams,  32  Cal. 
280;  Tompkins  v.  Mahoney,  32  Cal. 
231;  People  v.  Williams,  43  Cal.  344; 
Bowers  v.  Cherokee  Bob,  45  Cal.  495; 
People  V.  Davie,  47  Cal.  93;  People  v. 
Gilbert,  60  Cal.  108;  People  v. 
Strange,  61  Cal.  496;  People  v.  Coch- 
ran, 61  Cal.  548;  Hirschberger  v. 
Strauss,  64  Cal.  272,  28  Pac.  235; 
Drejfuss  v.  Tompkins,  64  Cal.  448,  2 
Pac.  30;   People  v.   Bourke,  66  CaL 

NewTrUl-^l 


455,  6  Pac.  89;  People  t.  Daniels,  70 
Cal.  521,  11  Pac.  655;  Gulf  etc.  Co.  v. 
State  etc.  Co.,  70  Cal.  586,  12  Pac. 
473;  Shepherd  v.  Jones,  71  Cal.  223, 
16  Pac.  711 ;  Hill  v.  Finigan,  77  Cal. 
267,  11  Am.  St.  Rep.  279,  19  Pac.  45*4; 
Comptoir  d'Escompt  v.  Dresbach,  78 
Cal.  15,  20  Pac.  28;  Razzo  v.  Varni, 
81  Cal.  289,  22  Pac.  848;  Scott  t. 
Wood,  81  Cal.  398,  22  Pac.  871;  Mur- 
ray  v.  White,  82  Cal.  119,  23  Pac.  35; 
White  V.  Merrill,  82  Cal.  14,  22  Pac. 
1129;  Knight  v.  Padfic  etc.  Co.  (Cal.), 
34  Pac.  868 ;  People  v.  Divine,  95  Cal. 
227,  30  Pac.  378 ;  Stevens  v.  Railroad 
Co.,  100  Cal.  554,  35  Pac.  165; 
Williams  t.  Southern  Pacific  Co.,  110 
Cal.  457,  42  Pac.  974;  People  v.  Old- 
ham, 111  Cal.  648,  44  Pac.  312;  In  re 
Calkins,  112  Cal.  296,  44  Pac.  577; 
People  V.  Thompson,  115  Cal.  160,  46 
Pac.  912;  People  v.  Gleason,  122  Cal. 
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870,  53  Pae.  123;  Nof singer  ▼.  Gold- 
man, 122  Gal.  609,  55  Pae.  425; 
George  v.  Lob  Angeles  Bj-.  Co.,  126 
Cal.  357,  77  Am.  St.  Bep.  184,  58  Pae. 
819,  46  L.  B.  A.  829;  People  v. 
Brown,  130  Cal.  591,  62  Pae.  1072; 
Wahlgren  v.  Market  Street  Bj.  Co., 
132  Cal.  656,  62  Pae.  308,  64  Pae.  993 ; 
People  T.  Ward,  134  Cal.  301,  66  Pae. 
372 ;  Peters  t.  MeKaj  &  Co.,  136  CaL 
73,  68  Pae.  478;  Jones  v.  Goldtree 
Bros.,  142  Cal.  383,  77  Pae.  939;  In 
re  Budan's  Estate,  156  OaL  230,  104 
Pae.  442;  Valente  v.  Sierra  ete.  Co., 
158  Cal.  412,  111  Pae.  95 ;  Alaska  ete. 
Co.  v.  Standard  ete.  Co.,  158  Cal.  567, 
112  Pae.  454;  Sullivan  v.  Morton  ete. 
Co.,  13  Cal.  App.  35,  108  Pae.  895. 

Colorado:  Allen  v.  Eldridge,  1  Colo. 
287;  Gibbs  v.  WaU.  10  Colo.  153,  14 
Pae.  216;  WiUiams  v.  Mellor,  12  Colo. 
1,  19  Pae.  839;  Jaekson  v.  Aekroyd, 
15  Colo.  583,  26  Pae.  132;  Johnson  v. 
Jones,  16  Colo.  138,  26  Pae.  584; 
Empson  ete.  Co.  v.  Vaughn,  27  Colo. 
66,  59  P^e.  749;  Denver  ete.  Co.  v. 
Peterson,  30  Colo.  77,  69  Pae.  578; 
Denver  etc.  Co.  v.  Buffehr,  30  Colo.  27, 
69  Pae.  582;  Davis  v.  Shepherd,  31 
Colo.  141,  72  Pae.  57,  22  Morr.  Min. 
Bep.  575;  MeMillen  v.  Ferrum  ete. 
Co.,  32  Colo.  38,  105  Am.  St.  Bep.  64, 
74  Pae.  461;  Walsh  v.  Jaekson,  33 
Colo.  454,  81  Pae.  258;  Farmer  v. 
Hughes,  38  Colo.  318,  88  Pae.  191; 
Denver  ete.  Co.  v.  Walters,  39  Colo. 
301,  89  Pae.  815;  San  Miguel  ete.  Co. 
v.  Stubbs,  39  Colo.  359,  90  Pae.  842; 
Colorado  ete.  Co.  v.  Nichols,  41  Colo. 
272,  92  Pae.  691,  20  L.  B.  A.,  N.  S., 
215;  Beynolds  v.  Hart,  42  Colo.  150, 
94  Pae.  14;  Bimmer  v.  Wilson,  42 
Colo.  180,  93  Pae.  1110;  Bude  v. 
Sisack,  44  Colo.  21,  96  Pae.  976;  Coon 
V.  Broek,  44  Colo.  80,  96  Pae.  963; 
Bio  Grande  etc.  Co.  v.  Campbell,  44 
Colo.  1,  96  Pae.  986;  Liebhardt  v. 
Gibbs,  46  Colo.  613,  106  Pae.  6;  Idaho 
etc.  Co.  V.  Colorado  ete.  Co.  (Colo.), 
Ill  Pae.  553;  Bice  v.  Van  Why 
(Colo.),  Ill  Pae.  599;  Burnham  v. 
Jackson,  1  Colo.  App.  237,  28  Pae. 
250;  Fisk  v.  Greeley  ete.  Co.,  3  Colo. 
App.  319,  33  Pae.  70;  Denver  etc.  Co. 
Y.  Bobinson,  6  Colo.  App.  432,  40  Pae. 
840;     Fireman's    Fund    etc.    Co.   T. 


Barker,  6  Colo.  App.  535,  41  Pae.  513; 
Chapman  v.  Sargent,  6  Oolo.  App.  4M, 
40  Pae.  849;  Helvetia  ete.  Co.  v. 
AUis  Co.,  11  Colo.  App.  264,  53  Pae. 
242;  Edmundson  v.  PreriUe,  12  Colo. 
App.  73,  54  Pae.  394;  Colorado  ete. 
Co.  T.  Messemer,  12  Colo.  App.  361, 
55  Pae.  611;  Beck  v.  Trimble,  14  Colo. 
App.  195,  59  Pae.  412;  Gray  v. 
Sharpe,  17  Colo.  App.  139,  67  l^e. 
351 ;  Stevens  v.  Walton,  17  Colo.  App. 
440,  68  Pae.  834;  Bowling  v.  Cham- 
bers, 20  Colo.  App.  113,  77  Pae.  16. 

Idaho:  Johnson  v.  Fraser,  2  Idaho, 
371,  18  Pae.  48;  Holt  v.  Spokane  etc 
Co.,  3  Idaho,  703,  35  Pae.  39;  Tarr  t. 
Oregon  etc.  Co.,  14  Idaho,  192,  125 
Am.  St.  Bep.  151,  93  Pae.  957;  Fleener 
V.  Oregon  ete.  Co.,  16  Idaho,  781,  102 
Pae.  897. 

Montana:  Purtle  v.  Casey,  11  Moat 
229,  28  Pae.  305;  Bollard  v.  Smith, 
28  Mont.  387,  72  Pae.  761 ;  Bank  t. 
Carroll,  35  Mont  302,  88  Pae.  1012; 
Howie  V.  California  Brewery  Co.,  35 
Mont.  264,  88  Pae.  1007;  Judith  ete. 
Co.  V.  WiUiams,  36  Mont.  25,  91  Psc 
1061 ;  Mitchell  v.  Henderson,  37  Mont 
515,  97  Pae.  942;  Power  v.  Turner,  37 
Mont.  521,  97  Pae.  950;  Hagerty  v. 
Montana  etc.  Co.,  38  Mont.  69,  98  Pu. 
643,  25  L.  B.  A.,  N.  8.,  356;  Poor  t. 
Madison  etc.  Co.,  41  Mont.  236,  108 
Pae.  645;  Townsend  v.  Butte,  il 
Mont.  410,  109  Pae.  969. 

New  Mexico:  Meyer  v.  Black,  4  X. 
M.  190,  352,  16  Pae.  620;  Lincoln  etc 
Co.  V.  Hendry,  9  N.  M.  149,  50  FM. 
330;  Cowles  v.  Hagerman,  15  N.  M. 
600,  110  Pae.  843. 

Oklahoma:  Bank  v.  Gamett,  21  OkL 
200,  95  Pae.  755 ;  Bank  v.  Walworth, 
22  Okl.  878,  98  Pae.  917;  Kingfisher 
Bank  v.  Johnson,  22  OkL  228,  98  Pae. 
343;  Fort  Smith  ete.  Co.  v.  Collins,  26 
Okl.  82,  108  Pae.  550 ;  Fort  Smith  etc. 
Co.  V.  Benson,  26  Okl.  246,  109  Pae. 
77 ;  Finch  v.  Brown,  27  Okl.  217,  111 
Pae.  391. 

Oregon:  Mark  v.  Sehwartz,  U  Or. 
177,  12  Pae.  253;  Stanley  v.  Smith, 
15  Or.  505,  16  Pae.  174 ;  Boberts  v. 
Parrish,  17  Or.  583,  22  Pae.  136; 
Woodward  v.  Oregon  etc.  Co.,  18  Or. 
289,  22  Pae.  1076;  Solomon  v.  Cresi, 
22  Or.  177,  29  Pae,  439;  Turner  t. 
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the  issues  raised  by  the  pleadings.'*  In  order  to  justify  the  sub- 
mission of  any  questiom  of  fact  to  a  jury,  the  proof  must  be 
sufficient  to  raise  more  than  a  mere  conjecture  or  surmise  that  the 
fact  is  as  alleged.  It  must  be  such  that  a  rational,  well-constructed 
mind  can  reasonably  draw  from  it  the  conclusion  that  the  fact 
exists,  and  when  the  evidence  is  not  sufficient  to  justify  such  an 
inference,  the  court  may  properly  refuse  to  submit  the  question 
to  the  jury.'** 

But  it  frequently  happens  that  judges  give  such  instructions, 
and  then  it  becomes  necessary  to  determine  whether  the  judgment 
ought  to  be  reversed  on  account  of  the  instruction.  And  in  this 
regard  the  test  is,  not  whether  the  instruction  was  erroneous,  but 
whether  it  was  misleading.  The  giving  of  such  instructions  is 
seldom  otherwise  than  misleading,  if  for  no  other  reason,  because 
the  jury  are  apt  to  think  that  they  are  really  based  upon  evidence 


Lacy,  37  Or.  158,  61  Pac.  342 ;  Emison 
V.  Owyhee  etc.  Co.,  37  Or.  577,  62  Pae. 
13;  Carson  v.  Lauer,  40  Or.  269,  65 
Pac.  1060;  Stieger  t.  Pronhofer,  43 
Or.  178,  72  Pac.  693;  Williamson  t. 
North  Pacific  Co.,  43  Or.  337,  73  Pac. 
7;  Bingue  v.  Oregon  etc.  Co.,  44  Or. 
407,  75  Pac.  703;  La  Grande  etc.  Co. 
V.  Shaw,  44  Or.  416,  72  Pac.  795,  74 
Pac.  919 ;  Duff  v.  Willamette  etc.  Co., 
45  Or.  479,  78  Pac.  363,  668;  Ander- 
son y.  Oregon  etc.  Co.,  45  Or.  211,  77 
Pac.  119;  Pacific  etc.  Co.  v.  North 
Pacific  etc.  Co.,  46  Or.  194,  80  Pae. 
105. 

Utah:  Holt  v.  Pearson,  12  Utah,  63, 
41  Pac.  560 ;  Beaman  v.  Martha  Wash- 
ington Co.,  23  Utah,  139,  63  Pac.  631 ; 
Downey  v.  Gemini  etc.  Co.,  24  Utah, 
431,  91  Am.  St.  Bep.  798,  68  Pac. 
414;  Fritz  v.  Western  Union  etc.  Co., 
25  Utah,  263,  71  Pac.  209;  Edd  v. 
Union  etc.  Co.,  25  Utah,  293,  71  Pac. 
215;  Matthews  v.  Daly  etc.  Co.,  27 
Utah,  193,  75  Pac.  722;  Belnap  v. 
Widdison,  32  Utah,  246,  90  Pac.  393; 
Smith  T.  Ogden  etc.  Co.,  33  Utah,  129, 
93  Pac.  185;  Bank  v.  Peterson,  33 
Utah,  209,  126  Am.  St.  Rep.  817,  93 
Pac.  566;  Hemdon  v.  Salt  Lake  City, 
34  Utah,  65,  131  Am.  St.  Bep.  827, 
95  Pac.  646;  Smith  v.  Clark  (Utah), 
106  Pac.  653;  Sargent  v.  Union  Fuel 
Co,   (Utah),  108  Pac.  928;   Tyng  v. 


Constan-Loraine  etc.  Co.  (Utah),  108 
Pae.  1109. 

Washington:  Frost  v.  Ainslie  etc. 
Co.,  3  Wash.  241,  28  Pac.  354;  Martin 
y.  Union  etc.  Co.,  13  Wash.  275,  43 
Pac.  53;  Einseidler  t.  Whitman  Co., 
22  Wash.  388,  60  Pac.  1122;  Traver 
T.  Spokane  etc.  Co.,  25  Wash.  225,  65 
Pac.  284;  Darrow  etc.  Co.  t.  Breyman, 
32  Wash.  234,  73  Pfec.  363;  Towle  v. 
Stimson  etc.  Co.,  33  Wash.  305,  74 
Pac.  471;  Washington  etc.  Works  t. 
McNaught,  35  Wash.  10,  76  Pac.  301 ; 
Young  V.  O'Brien,  36  Wash.  570,  79 
Pac.  211;  Harris  ▼.  Washington  etc. 
Co.,  49  Wash.  345,  95  Pac.  84;  Snell 
V.  Jones,  49  Wash.  582,  96  Pac.  4; 
Behling  v.  Seattle  etc.  Co.,  50  Wash. 
150,  96  Pac.  954;  Dunkin  ▼.  Hoquiam, 
56  Wash.  47,  105  Pac.  149;  Hale  v. 
Crown  etc.  Co.,  56  Wash.  236,  105  Pac. 
480;  Cook  v.  Danaher  etc.  Co.,  61 
Wash.  118,  112  Pac.  245. 

Wyoming:  Gilland  v.  Union  Pacific 
Co.,  6  Wyo.  185,  43  Pac.  508. 

<^ft  See  note  2a,  supra;  and  see  In 
re  Buffino,  116  Cal.  304,  42  Pac.  127. 

sb  Janin  y.  London  and  San  Fran- 
cisco Bank,  92  Cal.  14,  27  Am.  St. 
Sep.  82,  27  Pac.  UOO,  14  L.  B.  A. 
320;  In  re  Calkins,  112  Cal.  296,  44 
Pac.  577;  Estate  of  Nelson,  132  Cal. 
182,  64  ^ac.  294^  and  cases  therein 
cited. 
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actually  given,  but  overlooked  by  tbein.'*  Nevertheless,  unless  the 
instruction  is  misleading  it  will  not  be  regarded  as  a  ground  for 
reversing  the  judgment,  or  for  a  new  trial.  An  abstract  inatraction 
may  be  erroneous,  but  if  the  court  can  see  that  it  did  not  mislead 
the  jury,  the  judgment  will  not  be  disturbed.*  But  if  the  instruc- 
tion was  erroneous  and  may  have  misled  the  jury,  a  new  trial  will 
be  granted.^  And  even  if  the  instruction  be  correct  as  an  abstract 
proposition,  but  may  have  misled,  a  new  trial  will  be  granted' 
The  test,  therefore,  is  as  above  stated,  whether  or  not  the  instruc- 
tion was  misleading.  And  it  is  obvious  that  this  must  depend  in 
great  measure  upon  the  particular  circumstances  of  each  case.  It 
may  be  said,  however,  that  an  instruction  which  suggests  to  the 
jury,  or  sets  prominently  before  their  minds,  a  theory  which  has 
no  foundation  in  the  evidence,  ought  to  be  held  to  be  misleading. 
Instances  of  reversals  for  such  instructions  are  to  be  found  in  the 
reports.  Thus  in  Mendelsohn  v.  Anaheim  Lighter  Co.,*  the  cause 
of  action  was  for  injury  to  goods  in  the  custody  of  defendant  as  a 
common  carrier.  The  judge  instructed  the  jury  that  if  they  be- 
lieved the  defendant  injured  the  goods  wantonly  and  maliciously, 
they  might  give  punitive  damages.  The  evidence,  however,  had 
no  tendency  to  show  that  the  defendant  company  authorized  the 
malicious  acts  of  its  agents,  and  under  the  decisions  the  malice  of 
the  agents  was  not  the  malice  of  the  principal.  The  instruction 
was  held  to  be  misleading,  and  the  judgment  was  reversed.  So 
in  Slaughter  v.  Fowler,^*  which  was  an  action  of  ejectment,  the 
plaintiff  rested  his  right  to  recover  wholly  upon  the  prior  possession 
of  his  grantor,  and  upon  certain  proceedings  taken  to  acquire  the 
land  from  the  state  of  California.    These  proceedings,  however, 


Be  See  People  v.  Maughs,  149  CaL 
253,  86  Pac.  187. 

•  Satterlee  v.  Bliss,  36  Cal.  489.  If 
an  instruction  be  erroneous  and  have 
application  to  the  eridence,  the  judg- 
ment must  necessarily  be  reversed ;  but 
if  the  erroneous  instructions  hare  no 
application  to  the  evidence,  the  juug- 
ment  will  not  be  disturbed,  unless  the 
jury  msLy  have  been  misled.  That  is 
the  difference  between  the  two  cases. 
And  see  Hill  v.  Finigan,  77  Cal.  267, 
11  Am.  St.  Rep.  279,  19  Pac.  494; 
George  v.  Los  Angeles  R7.  Co.,  126 
Cal.  357,  77  Am.  St.  Rep.  184,  58  Pac. 
819,  46  L.  R.  A.  829;  People  v.  Smith, 
105  Cal.  676,  39  Pac.  38. 


T  Powers  V.  Wheatley,  45  CaL  118; 
Slaughter  y.  Fowler,  44  CsL  195; 
Whitman  y.  Steiger,  46  Cal.  256; 
People  T.  Devine,  95  CaL  227,  30  Ptc 
878;  People  y.  Maughs,  149  CsL  253, 
86  Pac.  187. 

8  Hirshberg  y.  Strauss,  64  CaL  272, 
28  Pac.  235;  Comptoir  d'Escompt  t. 
Dresbach,  78  CaL  15,  20  Pac  28;  la 
re  Calkins,  112  OaL  296,  44  Pac.  577; 
People  y.  Gleason,  122  CaL  370,  55 
Pac.  123 ;  and  look  at  EsUte  of  Hoi- 
bert.  57  Cal.  257;  People  y.  MoaahaSy 
59  Cal.  389. 

•  40  Cal.  657. 

10  44  Cal.  190. 
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were  ruled  oat,  and  so  the  plaintiff's  case  rested  wholly  upon 
the  prior  possession  of  his  grantor.  There  was  nothing  whatever 
in  the  case  in  regard  to  the  right  of  either  party  to  pre-empt  under 
the  laws  of  the  United  States.  The  judge,  however,  instructed  the 
jury  as  follows:  **A  party  who  at  the  time  of  his  entry  upon 
public  lands  was  the  owner  of  three  hundred  and  twenty  acres 
of  land  in  any  state  or  territory  of  the  United  States  could  not 
pre-empt  land."  This  under  the  circumstances  was  considered 
misleading,  and  the  judgment  was  reversed.  So  in  Powers  v. 
Wheatley,"  which  was  an  action  for  breach  of  promise  of  marriage, 
the  judge  instructed  the  jury  that  if  the  defendant  had  under- 
taken to  rest  his  defense,  in  whole  or  in  part,  upon  the  bad  char- 
acter of  the  plaintiff,  and  had  failed  in  his  proof,  they  could  con- 
sider that  in  aggravation  of  damages.  There  was,  however,  nothing 
in  the  evidence  which  amounted  to  an  attempt  in  that  direction; 
and  the  supreme  court  reversed  the  judgment  on  account  of  the 
giving  of  the  instruction,  saying:  "It  set  prominently  before  the 
minds  of  the  jury  an  element  which  was  really  nonexistent  in  the 
case,  and  left  them  at  liberty  to  make  it  an  ingredient  in  the  as- 
sessment of  damages.  But  were  this  otherwise,  it  is  not  a  correct 
proposition  of  law."  So  in  Hanks  v.  Naglee,^^  which  was  an  action 
of  a  similar  character,  there  was  no  proof  that  the  seduction  was 
after  the  promise  to  marry;  on  the  contrary,  the  plaintiff  herself 
testified  that  the  agreement  to  yield  herself  was  made  in  advance 
when  there  was  no  promise  to  marry.  But  the  court  charged  as 
follows:  "If  the  defendant,  taking  advantage  of  the  promise  under 
which  she  [the  plaintiff]  was  acting  has  had  illicit  relations,  and 
has  seduced  the  plaintiff,  that  ia  another  element  proper  for  the 
jury  to  consider."  This  was  held  to  be  misleading,  and  the  judg- 
ment was  reversed.^' 


11  45  Cal.  113. 

12  54  Oftl.  51,  35  Am.  Bep.  6.7. 

IS  See,  bIbo,  Sargent  t.  Linden  Min- 
ing Co.,  55  Cal.  204,  206;  Shuggart  t. 
Lycoming  Ins.  Co.,  55  Cal.  408. 
Where  the  judge  gives  an  instruction 
not  applicable  to  the  evidence,  it  is 
questionable  whether  it  ought  not  al- 
yrays  (except  in  rare  cases  of  pure 
inadvertence)  to  be  held  misleading; 
for  it  is  not  to  be  presumed  that  the 
judge  would  give  such  an  instruction 
unless  he  thought  it  applicable,  and  ta 


hold  that  it  could  not  have  Aisled  be- 
cause as  a  matter  of  fact  it  was  not 
applicable  is  to  hold  that  the  jury 
knew  better,  and  took  a  clearer  view  of 
the  evidence,  than  the  judge  did. 
Every  practitioner  of  any  experience 
has  had  occasion  to  notice  how  often  a 
jury  will  go  off  on  mistaken  views  of 
the  law  even  when  clearly  explained  to 
them.  And  it  is  questionable  whether 
it  is  safe  to  assume  that  they  eor- 
rected  the  judge's  mistake. 
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It  matters  not,  in  the  application  of  the  above  principles,  that 
the  court  seeks,  by  the  obnoxious  instruction,  to  cover  the  whole, 
instead  of  a  portion  only,  of  the  case  at  bar. 

The  giving  of  hypothetical  instructions,  long  drawn  out,  em- 
bracing the  entire  theory  of  the  case,  sometimes  including  most 
of  the  evidence,  has  been  often  condemned.  Such  instructions 
are  not  of  themselves  error;  but  they  may  be  so,  and  are  not  to  be 
commended.  With  reference  to  an  omnibus  instruction  of  this  de- 
scription in  the  case  of  People  v.  Dixon,^*  Garoutte,  J.,  for  the 
court,  said: 

''It  is  not  calculated  to  enlighten  the  jury  upon  the  law  which 
should  guide  them  in  their  deliberations  in  the  jury-room,  and  as 
a  general  rule  such  instructions  furnish  ample  grounds  for  the 
reversal  of  judgments  in  criminal  cases." 

Again,  under  the  guise  of  instructing  the  jury  as  to  the  legal 
principles  applicable  to  the  case,  trial  judges  sometimes,  thongh, 
it  is  to  be  noted,  rarely,  read  to  them  opinions  of  the  appellate 
courts.  It  is  a  custom  more  honored  in  the  breach  than  in  the 
observance,  and  when  such  opinions  are  mere  abstract  expressions 
of  legal  principles,  having  none,  or  the  remotest,  application  to  the 
question  at  issue  before  the  jury,  the  action  of  the  trial  judge 
cannot  be  too  much  condenmed.  In  such  cases  it  is  the  practice 
to  apply  the  above  rules  strictly.  But  if  the  opinion  really  con- 
tains a  correct  statement  of  the  law,  and  is  clearly  applicable  to  thf 
case  at  bar,  it  will  not  be  regarded  as  error.^'  In  People  v.  Me 
Nabb,^*  where  the  judge  read  an  opinion  of  the  court  to  the  jury 
stating  at  the  time  that  that  case  ''was  in  many  respects  like  the 
one  at  bar,"  the  supreme  court  said: 


i«  94  Cal.  255,  29  Pac.  504.  See, 
also,  In  re  Spencer,  96  Cal.  448,  31 
Pac  453. 

15  Cousins  V.  Partridge,  79  Cal.  224, 
21  Pac.  745;  In  re  Spencer,  96  OaL 
448,  31  Pac.  453. 

16  79  Cal.  419,  21  Pac.  843.  In  this 
instance,  the  particular  ease  read  to 
the  jury  was  People  v.  Munn,  65  CaL 
211,  3  Pac.  650,  where  the  appellant 
had  been  convicted  of  murder  in  the 
second  degree,  and  the  supreme  court 
held  that  the  facts  did  not  warrant 
his  conviction  for  a  higher  offense 
than  manslaughter.  Mr.  Justice 
Sharpsteini  who  delivered  the  opinion 


in  the  MeNabb  case,  said:  "And  il 
seems  to  us  that  the  object  of  the 
court  in  reading  the  opinion  in  tbii 
case  to  the  jury  in  this  case  was  to 
impress  on  their  minds  that  the  de- 
fendant, in  this  case,  should  not  be 
convicted  of  anj  higher  offense  thtn 
manslaughter,  and  not,  as  appeUant's 
counsel  contends,  that  he  should  be 
convicted  of  manslaughter." 

And  it  was  this  conclusion,  and  the 
probabilitj  that  the  defendant  hid 
been  •benefited  rather  than  prejudiced 
hj  the  reading  of  the  opinion,  that 
led  the  court  to  aifirm  ih»  judgmeBt 
against  McNabb. 
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"Whether  this  statement  was  correct  we  have  not  the  means 

of  verifying,  as  the  evidence  is  not  before  ns The  reading 

of  tbat  case  had  better  have  been  omitted.  The  practice  of  reading 
cases  to  juries  is  a  dangerous  one,  and  we  advise  against  it." 

So  also  it  is  the  habit  of  some  trial  judges  to  give  instructions 
copied  from  the  reports,  statements  of  principles  of  law  deemed 
appropriate  in  the  particular  cases  where  they  occur,  but  never 
intended  to  acquire,  by  constant  use,  the  force  of  legal  maxims. 
It  does  not  follow  that  an  instruction  upon  a  point  of  law  in  one 
case  is  always  and  everywhere  a  correct  enunciation  of  the  law. 
And  the  same  thing  is  true  with  respect  to  the  enunciation  of  a  prin- 
ciple of  law  in  some  other  form.  Principles  of  law  applicable  to 
the  facts  of  one  case  may  not  be  applicable  to  the  facts  of  another. 
In  this  connection,  the  supreme  court  in  Pearce  v.  Boggs  ^^  said : 

''There  is  no  rule  better  settled  than  that  the  opinion  of  a  court 
is  always  to  be  read  in  connection  with  the  facts  of  the  case  in 
which  it  is  given,  and  it  may  often  occur  that  in  its  opinion  it  will 
Uj9e  expressions,  either  by  way  of  argument  or  illustration,  which 
are  correct  in  their  application  to  the  case  before  it,  but  would  be 
inapplicable  in  many  other  cases.  For  this  reason  it  is  not  always 
proper  to  give  to  a  jury  an  instruction  upon  a  principle  of  law 
couched  in  language  taken  from  an  opinion  in  the  reports.  Jurors 
are  apt  to  be  misled  by  instructions  upon  mere  abstract  principles 
of  law.  They  deal  only  with  facts,  and  instructions  to  them  should 
be  directed  to  those  facts,  and  should  be  rather  in  the  concrete 
than  in  the  abstract.  Abstract  principles  of  law  which  point  an 
opinion  or  an  exceptional  rule  may  be  very  misleading  to  a  jury." 


IT  99  Cal.  S40,  S3  Pae.  906.  The 
instractioiL  in  this  ease  was  as  fol- 
lows: 

"1  iastnict  70a  that  what  eonsti* 
tutefl  a  delivery  of  personal  property 
by  the  vendor  to  the  vendee  depends 
upon  the  character  of  the  property 
sold  and  the  circumstances  of  each 
particular  case,  and  for  the  purpose 
of  a  delivery  it  is  not  necessary  tbat 
the  property  should  pass  into  the 
aetuskl  possession  of  the  vendee;  there- 
fore, when  it  is  so  situated  that  the 
vendee  is  entitled  to  and  can  right- 
foUy  take  possession  thereof  at  his 
pleasure,  he  is  considered  as  having 
aetu^y  reeeived  it  as  the  statute  xe- 
^ures." 


As  an  illustration  of  the  danger  of 
transplanting,  as  it  were,  this  lan- 
guage and  giving  it  the  form  of  an 
instruction  in  another  case,  it  is  to  be 
noted  that  immediately  following  this 
excerpt  is  found  the  following  sen- 
tence: 

''Accordingly,  it  has  been  held  if 
the  vendor  of  ^oods  in  the  care  and 
keeping  of  a  third  person  directs  him 
to  deliver  them  to  the  vendee,  and 
the  party  holding  the  goods  on  notice 
and  application  of  the  vendee  assents 
to  retain  the  goods  for  him,  it  is  a 
delivery  sufficient  to  transfer  the  titlo 
and  to  satisfy  the  statute." 
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So  in  Etchepare  v.  Aguirre,^^*  the  supreme  court  said:  ''It  is 
true  that  the  language  of  the  fourth  instruction  requested  by  plain- 
tiff was  extracted  from  the  opinion  of  Mr.  Justice  McKee  in  Will- 
iams y.  Lerch,  56  Cal.  330,  but  the  language  extracted  is  only  a  part 
of  what  was  said  by  Mr.  Justice  McKee  in  connection  with  the  facts 
of  that  case,  which  were  materially  different  from  the  fact  in 
this  case." 


§  123.    The  Judge  most  not  Oive  Contradictory  Instructioiii.— 

The  whole  charge  is  to  be  construed  together,  and  that  construction 
is  to  be  adopted  which  will  harmonize  the  different  parts  if  possible.^ 
But  as  was  said  by  Crockett,  J.,  delivering  the  opinion  in  Brown  ▼. 
McAllister,'  ''where  the  instructions  on  a  material  point  are  con- 
tradictory, it  is  impossible  for  the  jury  to  decide  which  should 
prevail,  and  it  is  equally  impossible  after  the  verdict  to  know  that 
the  jury  was  not  influenced  by  that  instruction  which  was  er- 
roneous, as  the  one  or  the  other  must  necessarily  be  where  the  two 
are  repugnant." 

So  in  Sappenfield  v.  Main  Street  B.  B.  Co.,**  the  court  said: 
"The  error  in  giving  the  foregoing  instruction  was  not  obviated 
by  the  instruction  subsequently  given  at  the  instance  of  the  defend- 


iTa  91  Gal.  288,  25  Am.  St  Bep. 
180,  27  Pae.  668,  929. 

t  See  section  131,  post, 

«  39  Cal.  573. 

stft  91  Gal.  48.    And  see: 

Calif omia:  Clark  v.  McElvy,  11 
Cal.  154,  3  Morr.  Min.  Bep.  254; 
People  T.  CampbeU,  30  Cal.  312; 
People  v.  Valencia,  43  Cal.  552; 
People  v.  Anderson,  44  Gal.  65;  Me- 
Creery  t.  Everding,  44  Cal.  284;  Es- 
tate of  Cunningham,  52  Cal.  465; 
Chidester  v.  C.  P.  Ditch  Co.,  53  Cal. 
56;  Bank  of  Stockton  t.  Bliven,  53 
Cal.  708;  People  v.  V^ong  Ah  Ngow, 
54  Cal.  151,  35  Am.  Bep.  69;  Black  ▼. 
Sprague,  54  Cal.  266;  People  t. 
Messersmith,  57  Cal.  575;  Aguinre  ▼. 
Alexander,  58  Cal.  21;  People  v.  Sim- 
ons, 60  Cal.  72;  People  v.  Bush,  65 
Cal.  129,  3  Pac.  590;  Harrison  t. 
Spring  Valley  etc.  Co.,  65  Cal.  376,  4 
Pac.  381;  Monroe  t.  Cooper  (Cal.),  6 
Pac.  378;  Agnew  v.  Kimball  (Cal.), 
9  Pac.  91;  Haight  v.  Vallet,  89  Cal. 
245,  23  Am.  St.  Bep.  465,  26  Pac.  897; 
People  T.  Thomson,  92  CaL  506,  28 


Pae.  589;  People  ▼.  Marshall,  112 
CaL  422,  44  Pae.  718;  People  ▼. 
Peame,  118  Gal.  154,  50  Pae.  376; 
People  y.  FeUowi,  122  CaL  233,  54 
Pac.  830;  People  y.  Ve'estlake,  124 
Cal.  452,  57  Pae.  465;  Lemasten  ▼. 
Southern  Pacific  Co.,  131  Cal.  105.  63 
Pac.  128;  People  y.  Maugha,  149  CaL 
253,  86  Pae.  187;  Bathbun  t.  White, 
157  Gal.  248,  107  Pac.  309. 

Colorado:  Nnekolla  y.  Gant,  12 
Colo.  361,  21  Pac.  41 ;  San  Miguel  etc 
Co.  y.  Stubbs,  39  Colo.  359,  90  Pae. 
842;  Thunborg  y.  Pueblo,  45  Cdo. 
337,  101  iPae.  399;  Amett  y.  Huggins, 
18  Colo.  App.  115,  70  Pac.  765. 

Idaho:  Holt  y.  Spokane  etc.  Co., 
3  Idaho,  703,  35  Pac.  39;  OiiFen  t. 
Lewiston,  6  Idaho,  231,  55  Pac.  545. 

Montana:  Kelly  y.  Cable  Co.,  7 
Mont.  70,  14  Pac  633. 

Oklahoma:  Payne  y.  McCormiek  etc. 
Co.,  11  Okl.  318,  66  Pae.  287. 

Oregon:  Bank  y.  Woodell,  38  Or, 
294,  61  Pac.  837,  65  Pac.  520 ;  Neis  t. 
Whitaker,  47  Or.  517,  84  Pae.  699; 
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anty  wherein  the  law  applicable  to  the  case  was  properly  presented. 
The  jury  could  not  determine  which  of  the  two  propositions  was 
correct.  They  were  bound  to  accept  all  the  propositions  that  the 
court  instructed  them  upon  as  a  correct  statement  of  the  law  by 
which  they  were  to  be  guided,  and  if  the  several  statements  are  in- 
consistent or  contradictory,  it  is  impossible  to  tell  which  was 
adopted  by  them  in  reaching  their  verdict." 

Where,  however,  there  are  two  separate  and  distinct  causes  of 
action  in  a  single  complaint,  there  may  be  instructions  applicable 
to  one  cause  of  action  contradictory  to  those  of  the  other  cause  of 
action,  without  error.* 

§  124.  Modification  of  InstructiosB  Requested.— It  seems  to 
have  been  at  one  time  supposed  that  it  was  incumbent  upon  the  court 
to  either  give  or  refuse  an  instruction  as  asked,  without  altering  the 
sense,  although  it  might  change  the  phraseology.^  This  doctrine 
was  distinctly  repudiated  in  Boyce  v.  Cal.  Stage  Co.,^  in  which  case 
Sanderson,  C.  J.,  delivering  the  opinion,  said:  ''It  is  the  duty  and 
province  of  the  judge  to  expound  the  law,  and  it  is  his  right  and 
privilege,  in  doing  so,  to  select  and  make  use  of  such  language  and 
illustration,  as  in  his  judgment  is  best  calculated  to  explain  the 
same,  and  render  it  clear  to  the  comprehension  of  the  jury.  Upon 
him  the  law  imposes  the  duty,  and  he  may  determine  the  manner 
of  its  performance.  Counsel  may  propose  such  instructions  as  their 
wisdom  may  suggest,  and  submit  them  to  the  judge;  but  beyond 
this  they  have  no  legal  right  to  dictate  to  the  judge  either  the  form 
or  the  substance.  If  in  the  opinion  of  the  judge  such  instructions 
are  defective  in  form  or  expression,  or' erroneous  in  law,  he  may  at 
his  election  modify  them  in  either  particular,  and  give  them  to  the 
jury  in  their  modified  form,  or  he  may  refuse  to  give  them  alto- 
gether. If  error  be  assigned  upon  such  instruction,  the  test  ques- 
tion is  not.  Did  the  judge  modify  the  instruction  t  On  the  contrary, 
the  test  is  the  same  as  in  other  cases,  and  is  to  be  applied  to  the 
instruction  in  its  modified  form ;  and  if  it  appear  that  the  instruc- 

Morehoose  Co.  t.  Weister  Co.   (Or.),  Sweeney  t.  Seattle,  57  Wash.  678,  107 

107  Pac.  470.  Pac.  843. 

TT*-i .  -D-      ij         •!>•     n      J       *^  *  Clowdii  V.  Fresno   Co.,  118  Cal. 

Co  1?  T^r  q7  J-  M  ^A^'^at '  ^n  815,  62  Am.  St.  Rep.  238,  50  Pac.  373. 

M?  «A  ^      ;nli  '  *           •              ^'  ^  See  Conrad  t.  Lindley,  2  Cal.  173; 

W3,  60  Pac.  1021.  jj^gggl,  ^  Amador,  3  CaL  400;  Jamson 

WasMngian:  Gray    v.   Washington      v.  Quivey,  5  Gal.  490. 
etc  Co.,  30  Wash.  665,  71  Pac.  206;         t  25  CaL  460. 
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tion  as  modified  correctly  states  the  law,  no  error  has  intervened. 
This  court  passes  upon  instructions,  so  far  as  they  are  given,  in 
the  form  in  which  they  were  received  by  the  jury;  and  the  fact 
that  they  were  prepared  by  counsel,  and  before  given  modified  by 
the  court,  cannot  be  regarded  as  error  per  se,  or  as  having  any  bear- 
ing upon  the  question  of  error."  The  same  doctrine  was  laid  down 
in  People  v.  Dodge,*  in  which  case  Sawyer,  J.,  delivering  the  opin- 
ion, said:  ''The  prisoner  is  entitled  to  have  an  instruction  or  charge 
upon  every  point  of  law  material  to  the  case,  and  necessary  for  the 
information  of  the  jury;  and  to  have  the  law  fully,  clearly,  and 
fairly  stated.  When  an  instruction  asked  is  correct  in  principle, 
pertinent  to  the  case,  and  expressed  in  clear  and  explicit  language 
not  liable  to  be  misunderstood,  the  court  should  undoubtedly  give 
it.  But  we  know  of  no  rule  of  law  which  requires  the  court  to 
present  the  law  in  the  precise  language  and  arrangement  selected 
by  counsel,  without  change,  subtraction,  or  addition.  It  is  very 
easy  for  ingenious  counsel  to  so  frame  a  proposition  as  to  state  the 
rule  of  law  correctly,  and  yet  to  convey  to  the  jury,  who  only  hear 
it  read  once,  a  very  erroneous  impression ;  or  to  stop  far  short  of 
the  whole  principle  proper  to  be  stated^  It  would  be  manifestly 
improper  to  give  such  an  instruction  to  the  jury  without  conunent 
or  explanation.  The  views  expressed  in  Boyce  v.  California  Stage 
Company,  25  Cal.  460,  apply  to  criminal  as  well  as  in  civil  cases.'' 
But  although  the  court  may  modify  the  instruction,  it  is  not 
bound  to  do  so.  If  an  instruction  requested  be  partly  correct  and 
partly  incorrect,  the  court  is  not  compelled  to  pick  out  the  correct 
parts  and  give  them,  but  may  refuse  the  whole.* 


s  30  Cal.  448.  See,  also,  King  v. 
Davis,  34  Cal.  100;  People  v.  Davis, 
47  Cal.  93 ;  People  v.  HaU,  94  Cal.  595, 
30  Pac.  7.  And  see  People  v.  Cowgill, 
93  Cal.  596,  29  Pac.  228;  People  v. 
Barney,  114  Cal.  554,  47  Pac.  41. 

4  Smith  v.  Richmond,  19  Cal.  476; 
Preston  v.  Keys,  23  Cal.  193;  Ellis  v. 
Tone,  58  Cal.  289;  WiUiamson  v. 
Tobey,  86  Cal.  497,  25  Pac.  65. 

The  provisions  of  other  codes  with 
respect  to  special  instructions  vary 
widely  in  some  instances,  and  with 
one  or  two  exceptions,  are  not  the  same 
as  that  of  California.  Section  1409, 
Revised  Statutes  of  Arizona,  is  as 
follows:  "Either  party  may,  before 
the  charge  is  given,  present  to  the 


court,  in  writing,  such  instmctions  as 
he  desires  to  have  given  to  the  jorfr 
and  for  this  purpose  a  reasonable  time 
therefor  shall  be  given ;  the  court  shall 
pass  on  the  same,  and  either  give  or 
refuse  the  same  aa  asked."  It  would 
thus  appear  that  instructions  specially 
requested  must  be  either  given  or  re- 
fused as  asked,  and  that  they  eaonot 
be  modified ;  but  the  point  is  an  open 
one. 

Section  4385,  Revised  Codes  of 
Idaho,  la  identical  with  that  of  Cali- 
fornia quoted  in  the  text.  Section 
6746,  Revised  Codes  of  Montana,  sab- 
diviflion  5,  provides  for  the  giving  of 
instructions  on  the  request  of  the  pv* 
ties,  in  the  following  language:  'Tht 


651 


INSTBUCnONB. 


§124 


The  foregoing^  constitutes  the  result  of  the  decisions  under  the 
old  Practice  Act,  which  contained  no  special  provision  on  the  sub- 
ject. The  Code  of  Civil  Procedure  embodied  the  result  of  the  de- 
cisions in  a  section,  as  follows : 

"Sec.  609.  Where  either  party  asks  special  instructions  to  be 
given  to  the  jury,  the  court  must  either  give  such  instructions  as 
requested,  or  refuse  to  do  so,  or  give  the  instruction  with  a  modifica- 
tion, in  such  manner  that  it  may  distinctly  appear  what  instruc- 
tions were  given  in  whole  or  in  part." 

It  is  believed  that  this  section  does  not  change  the  pre-existing 
rules. 


court  shall  pass  upon  the  objections 
to  the  instructions  requested  and  also 
those  proposed  to  be  given  bj  the 
court,  and  shaU  either  give  each  in- 
struction as  requested  or  positively 
refuse  to  do  so,  or  give  the  instruction 
requested  with  a  modification."  Sec- 
tion 2994,  Compiled  Laws  of  New 
Mexico,  provides  for  instructions  to  be 
given  upon  request  of  the  parties, 
and  section  2995  provides  that  such 
instructions  may  be  given  "as 
demanded,"  or  "with  a '  modifica- 
tion." Section  7021,  Revised  Codes  of 
North  Dakota,  contains  the  following 
provisions:   ".  .  .  .  Either  party  may 

request  instructions  to  the  jury 

And  all  instructions  asked  for  by  the 
counsel  shall  be  given  or  refused  by 
th6  court  without  modification  or 
change,  unless  modified  or  changed  by 
consent  of  counsel  asking  the  same." 
Section  339,  Rem.  ft  Bal.  Wash.  Code 
(section  4993,  Bal.  Code),  provides 
that  "either  party  may  request  such 
instructions  as  he  deems  material  to 
the  case,"  but  nothing  is  said  about 
modification,  or  as  to  the  giving  or 
refusing  of  the  same.  Section  132, 
Lord's  Oregon  Laws,  which  deals  with 
the  subject  of  the  charge  of  the  court, 
contains  no  provision  as  to  the  giving 
of  instructions  upon  the  request  of 
the  parties.  Section  4499,  Compiled 
Statutes  of  Wyoming,  subdivision  7, 
provides  for  the  giving  of  special  in- 
structions on  the  request  of  the  par- 
ties, much  in  the  same  phraseology 
used  in  the  Califomia  code,  and  pro- 
vides that  "the  court  shaU  either  give 
such    instructions    as    requested,    or 


positively  refuse  to  do  so;  or  give  the 
instructions  with  modifications." 

The  general  rule,  which  may  be  said 
to  govern  in  all  cases,  without  regard 
to  the  jurisdiction,  requires  the  court 
to  give  the  instruction  asked,  if  ap- 
propriate and  proper,  and  a  correct 
instruction,  unless  it  has  been  given 
already,  or  is  covered  by  another  in- 
struction, couched  in  more  general 
terms;  but  it  need  not  be  given  in  the 
exact  language  made  use  of  by  coun- 
sel. Thus  it  has  been  held  to  be  error 
to  refuse  an  instruction  not  covered 
by  another,  if  it  is  applicable  to  the 
case.  Last  Chance  etc.  Co.  v.  Ames, 
23  Colo.  167,  47  Pac.  382;  Marsh  v. 
Cramer,  16  Colo.  331,  27  Pac.  169.  So 
in  Walling  v.  Warren,  2  Colo.  434,  it 
was  held  that  a  party  could  not  com- 
plain if  a  requested  instruction, 
though  not  given  in  the  exact  words,  is 
given  in  substance;  and  in  Columbia 
etc.  Co.  V.  Hawthorne,  3  Wash.  Ter. 
353,  19  Pac.  25,  it  was  held  that  a 
requested  instruction  might  be  given 
in  a  differently  numbered  one. 

A  requested  instruction  should  be 
given  without  modification,  if  applica- 
ble, rather  than  others  of  a  more 
general  nature.  State  v.  McCann,  16 
Wash.  249,  47  Pac.  443,  49  Pac.  216, 
But  the  court  is  not  bound  to  give  an 
instruction  in  the  language  as  re- 
quested, even  though  it  be  correct, 
but  may  use  different  language. 
Veseley  v.  Engelkemeier,  10  Okl.  290, 
61  Pac.  924.  On  the  other  hand,  tne 
court  is  not  bound  to  modify  an  in- 
struction, though  partly  right,  if  not 
entirely  correct^  and  it  is  sufficient 
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§  125.  Repetition  of  Instnictions. — ^The  parties  have  a  right  to 
have  the  jury  fully  instructed  on  every  material  point  in  the  case. 
But  they  have  no  right  to  have  prominence  given  to  any  particular 
point  by  having  the  instructions  repeated;  and,  therefore,  the  re- 
fusal of  an  instruction,  correct  in  itself  and  applicable  to  the  evi- 
dence, but  substantially  given  in  another  portion  of  the  charge,  is 
not  error.  Thus  in  People  v.  Strong,^  Currey,  C.  J.,  delivering 
the  opinion,  said:  "But,  the  principles  which  are  inculcated  by 
these  requested  instructions  are  clearly  set  forth  in  others  given, 
and  in  the  general  charge  of  the  court  to  the  jury.  If  upon  exam- 
ination of  the  instructions  given  we  see  that  all  in  substance  which 
the  defendant  asked  for  and  was  entitled  to  was  fully  and  fairly 
submitted  to  the  jury,  we  cannot  presume  he  was  injured  by  the 
refusal  of  the  court  to  reiterate  the  same  thing  even  though  sub- 
mitted in  a  different  form."  So  in  People  v.  Ah  Chung,*  Morri- 
son, C.  J.,  delivering  the  opinion,  said:  ''It  may  be  remarked  here 
that  as  a  general  rule  it  is  not  the  duty  of  the  nisi  prius  court  to 
state  the  law  to  the  jury  more  than  once,  neither  is  it  the  duty 
of  such  court  to  make  the  closing  argument  in  behalf  of  the  de- 
fendant in  a  criminal  case  by  giving  a  multiplicity  of  instructions, 


ground  for  refusal  that  an  instruction 
cannot  be  given  without  modification. 
Garlick  ▼.  Bowers,  66  Cal.  122,  4  Pac. 
1138;  Friedman  ▼.  Weisz,  8  Okl.  392, 
58  Pac.  613;  Howe  y.  West  Seattle 
etc.  Co.,  21  Wash.  594,  59  Pac.  495; 
Croft  V.  N.  W.  etc.  Co.,  20  Wash.  175, 
55  Pac.  42;  Blaekmore  v.  Neale,  15 
Colo.  App.  49,  60  Pac.  952;  Condie  y. 
Rio  Grande  etc.  Co.,  34  Utah,  237,  97 
Pac.  120;  Allen  y.  Shires,  47  Colo.  439, 
107  Pac.  1072;  Evans  v.  Oregon  ete. 
Co.  (Utah),  108  Pac.  638;  Gill  v. 
Schneider,  48  Colo.  382,  110  Pac.  62; 
Frederick  v.  Hale,  42  Mont.  153,  112 
Pftc.  70. 

The  court  may,  if  it  ehooses,  modify 
an  instruction  that  is  partly  right  and 
partly  wrong  (Bangenier  v.  Seattle 
etc.  Co.,  52  Wash.  401,  100  Pac.  842) ; 
and  if,  as  modified,  it  is  in  substance 
as  requested,  the  party  requesting  can- 
not complain  that  the  same  words  are 
not  used  (Gottstein  v.  Seattle  etc.  Co., 
7  Wash.  424,  35  Pac.  133) ;  but  an  in- 
struction must  be  wholly  correct  or  its 
refusal  cannot  be  successfully  assigned 
as  error.  Sanders  y.  Cline^  22  OkL 
154,  101  Pac.  267. 


Again,  stating  the  proposition  dif- 
ferently, if  an  offered  instruction  is 
correct  in  legal  effect,  and  dearly 
applicable,  it  is  error  to  refuse  to 
give  it;  but  the  court  may,  in  its  dis- 
cretion, modify  such  an  instruetioa, 
and  give  it  in  substance.  Conrad  v. 
Graham  Co.,  54  Wash.  641,  132  Am. 
St.  Bep.  1137.  103  Pac.  1122;  Burd* 
y.  Southern  Pacific  Co.  (Nev.),  104 
Pac.  225. 

The  followin|r  decisions  illnstiate 
the  above  principles:  Jenkins  v. 
Tynon,  1  Colo.  App.  133,  27  Pac.  893; 
King  y.  Bea,  13  Colo.  69,  21  Pk. 
1084;  Bingham  y.  Lipman,  40  Or.  863, 
67  Pac.  98 ;  Hickey  y.  Bio  Grande  ete. 
Co.,  29  Utah,  392,  82  Pac.  29;  Smith 
y.  Michigan  etc.  Co.,  43  Wash.  402, 
86  Pac.  652;  Bamm  y.  Hewitt  etc  Co., 
49  Wash.  263,  94  Pac.  1081;  Gibson 
y.  Doyle  etc.  Co.  (Utah),  106  PM. 
512;  Harris  y.  Brown's  Bay  etc  Cc, 
57  Wash.  8,  106  Pac.  152 ;  Speight  v. 
Bocky  Mountain  Co.  (Utah),  107  Pic 
742 ;  Hall  v.  North  West  etc  Oo^  61 
Wash.  352,  112  Pac.  369. 

1  30  Cal.  151. 

•  54  GaL  398. 
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slightly  varied  in  phraseology,  but  amounting  to  the  same  thing  in 
substance.  It  is  the  duty  of  the  court  to  deal  fairly  with  the  de- 
fendant, and  to  that  end  it  should  state  the  principles  of  law  ap- 
plicable to  the  case  clearly,  distinctly,  and  intelligibly;  and  when 
that  has  been  done  the  court  has  fully  discharged  its  duty." 

So  in  Estate  of  McEenna,^  upon  the  subject  of  repetition  of  in- 
structions, it  was  said : 

'^Both  sides  prepared  instructions  on  the  law  applicable  to  the 
issues,  and  the  court  contented  itself  with  confining  its  charge  to 
the  giving  of  such  of  them  as  it  deemed  correct.  It  refused  one 
requested  by  contestants,  defining  what  constituted  a  sound  and 
disposing  mind,  which  it  is  claimed  should  have  been  given.  But, 
as  the  instructions  of  contestants  which  were  given,  as  likewise 
those  of  proponent,  fully  and  clearly  enlightened  the  jury  on  that 
point,  no  complaint  will  lie  because  the  court  did  not  accumulate 
definitions  on  the  subject." 

So  in  People  v.  Smith,*^  where,  with  reference  to  the  refusal  of 
the  court  to  give  instructions,  the  court  said : 

"As  the  record,  however,  shows  that  the  instructions  given  by 
the  court  of  its  own  motion  embraced  the  same  principles  of  law 
contained  in  the  instructions  asked  by  the  defendant,  he  has  no 
valid  ground  of  complaint  that  the  instructions  tendered  by  him 
embodying  the  same  principles  were  refused." 

So  in  People  v.  Carson ;  ^ 

"It  is  clear  from  the  record  that  some  of  the  instructions  ten- 
dered by  the  appellant  and  refused  by  the  court  were  substantially 
contained  in  other  instructions  given  by  the  court,  hence,  appellant 
has  no  ground  of  complaint  as  to  their  refusal." 

This  principle  applies  alike  to  civil  and  criminal  cases.' 


««  143  Cal.  580,  77  Pac.  461. 

2b  151  Cal.  619,  91  Pac.  511. 

«o  155  Cal.  164,  99  Pac.  970. 

s  The  rule  aa  to  repetition  of  in- 
structions received  support  in  the  fol- 
lowing cases: 

Arizona:  Greene  v.  Hereford,  12 
Ariz.  85,  95  Pac.  105 ;  Title  etc.  Co.  v. 
Nichols,  12  Ariz.  405,  100  Pac.  825; 
Southern  Pacific  Co.  v.  Hogan  (Ariz.), 
108  Pac.  240;  Southern  Pacific  Co.  y. 
Svensden  (Ariz.),  108  Pac.  262. 

California:  Fairchild  v.  California 
Stage  Co.,  13  Cal.  599;  People  v. 
Graham^  21  Cal.  261;  People  v.  Strong, 


30  Cal.  151;  People  y.  Dick,  32  Cal. 
213;  People  v.  Williams,  32  Gal.  280; 
People  V.  Murray,  45  Cal.  137;  People 
V.  Davis,  47  Cal.  93;  People  v.  Ah 
Chung,  54  Cal.  398;  Siemers  v.  Eisen, 
54  Cal.  418;  Phenix  M.  &  M.  Co.  v. 
Lawrence,  55  Cal.  143,  13  Morr.  Min. 
Rep.  261;  People  v.  Bamirez,  56  Cal. 
533,  38  Am.  Bep.  73;  People  v.  Hope, 
62  Cal.  291;  People  v.  Gray,  66  Cal. 
271,  5  Pac.  240;  Dufour  v.  C.  P.  B.  B. 
Co.,  67  Cal.  319,  7  Pac.  769;  Bullard 
v.  Stone,  67  Cal.  477,  8  Pac.  17; 
People  V.  Treadwell,  69  Cal.  226,  10 
Pac.  502;  People  v.  Pacheco,  70  Cal. 
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It  was  formerly  held  in  criminal  cases  that  although  it  was  not 
incumbent  upon  a  judge  to  give  the  same  instruction  twice,  yet  that 


473,  11  Pftc.  761;  People  v.  McCoy,  71 
Gal.  395,  12  Pac.  272;  People  v.  Bvah, 
71  Cal.  602,  12  Pac.  781;  People  v. 
Oianeoli,  74  Cal.  642,  16  F&e.  510; 
People  T.  Madden,  76  Cal.  5221,  18 
Pac.  402;  People  v.  Doane,  77  Cal. 
660,  20  Pac.  84;  People  t.  O'Brien,  78 
Cal  41,  20  Pac.  359;  Castagnino  t. 
Balletta  (Cal.),  21  Pac.  1097;  People 
T.  Swalm,  80  Cal.  46,  13  Am.  St.  Bep. 
96,  22  Pac.  67;  De  fioon  v.  Morrison, 
83  Cal.  163,  23  Pac.  374,  16  Morr. 
Min.  Bep.  33;  Fox  y.  Harvester  etc. 
Co.,  83  Cal.  333,  23  Pac.  295;  People 
V.  Adams,  85  Cal.  235,  24  Pac.  629; 
Bichards  y.  Travelers'  Ins.  Co.,  89 
Cal.  170,  23  Am.  St.  Bep.  455,  26  Pac. 
762 ;  People  v.  Cowgill,  93  Cal.  596, 
£9  Pac.  228;  People  v.  Douglass,  100 
Cal.  1.  34  Pac.  490;  People  v.  Bonej, 
100  Cfal.  376,  34  Pac.  862;  Kahn  v. 
Brilliant  (Cal.),  35  Pac.  309;  Stevens 
V.  Bailroad  Co.,  100  Cal.  554,  35  Pac. 
165;  O'Bourke  v.  Yennekohl,  104  Cal. 
£54,  37  Pac.  430;  People  v.  Neary, 
104  Cal.  373,  37  Pftc.  943 ;  Higgins  v. 
WUUams,  114  Cal.  176,  45  Pac.  1041; 
Tonini  v.  Cevasco,  114  Cal.  266,  46 
Pac.  103;  People  v.  Bamej,  114  Cal. 
654,  47  Pac.  41;  Verdelli  v.  Gray's 
Harbor  etc.  Co.,  115  Cal.  517,  47  Pac. 
364,  778;  O'Brien  v.  BaUou,  116  CbX, 
318,  48  Pac.  130;  Wise  v.  Wakefield, 
118  Cal.  107,  50  Pac.  310;  People  v. 
Elliott,  119  Cal.  593,  51  Pac.  955; 
People  V.  Burns,  121  Cal.  529,  53  Pac. 
1096;  Clark  v.  Bennett,  123  Cal.  275, 
55  Pac.  908;  People  v.  Bene,  130  Gal. 
159,  62  Pac.  404;  Cook  v.  Los  Angeles 
etc.  Co.,  134  Cal.  279,  66  Pac.  306; 
Harrington  v.  Los  Angeles  Bj.  Co., 
140  Cal.  514,  98  Am.  St.  Bep.  85,  74 
Pac.  15 ;  Li  re  McKenna's  Estate,  143 
Cal.  580,  77  Pac.  461;  Davis  v.  Dia- 
mond etc.  Co.,  146  Cal.  59,  79  Pac. 
596;  Cody  v.  Market  Street  By.  Co., 
148  Cal.  90,  82  Pac.  666;  People  t. 
Cook,  148  Cal.  334,  83  Pac.  43;  Hen- 
derson V.  Los  Angeles  Traction  Co., 
150  Cal.  689,  89  Pac.  976;  Central 
Pacific  Co.  V.  Feldman,  152  Cal.  303, 
92  Pac.  849;  People  v.  Davis,  1  Cal. 
App.  8,  81  Pac.  716,  88  Pac.  1101; 
People  V.  Olsen,  1  Cal.  App.  17,  81 
Pac  676;  Bowen  v.  Sierra  Lumber 
Co.,  3  Cal.  App.  312,  84  Pao.  1010; 


Lanigan  y.  Neely,  4  CaL  App.  760,  89 
Pac.  441 ;  Qiacomini  y.  Plaeme  Lumber 
Co.,  5  Cal.  App.  218,  89  Pac.  1059; 
Wistrom  v.  Bedlick  Bros.,  6  CaL  App. 
671,  92  Pac.  1048;  Fleischhaaer  v. 
Fabens,  8  CaL  App.  30,  96  P^c  17; 
Braly  y.  Fresno  etc.  Co.,  9  CaL  App. 
417,  99  Pac.  400;  People  ▼.  Baldoechi, 
10  CaL  App.  42,  101  Pac.  28;  Klein 
y.  Atchinson,  12  CaL  App.  285, 107  Psc 
147;  Boberts  v.  Sierra  etc  Co.,  14  Ckl 
App.  180,  111  Pac.  519,  527. 

Colorado:  Kansas  etc  Co.  y.  Ward, 
4  Colo.  30;  Gaynor  v.  Clements,  16 
Colo.  209,  26  Pac.  324;  Farmer  v. 
Phelps,  18  Colo.  126,  31  Pac  768; 
Davis  y.  Shepherd,  31  Colo.  141,  72 
Pac.  57,  22  Morr.  Min.  Bep.  575;  Vin- 
dicator etc.  Co.  y.  Firstbrook,  36  Colo. 
498,  86  Pac.  313,  10  Ann.  Cas.  1108; 
Colorado  Midland  Co.  y.  Snider,  38 
Colo.  351,  88  Pac  453;  Bailey  t. 
Cariton,  43  Colo.  4,  95  Pac.  542;  Rio 
Grande  etc  Co.  v.  Boyd,  44  Colo.  119, 
96  Pac.  781 ;  Denver  etc  Co.  y.  Baeos, 
44  Colo.  166,  96  P^c  974;  Denver  etc 
Co.  y.  Martin,  44  Cok>.  324,  98  Pse. 
836;  Fidelity  etc.  Co.  v.  Colorado 
etc.  Co.,  45  Colo.  443,  103  Pac  383; 
Colorado  Midland  Co.  y.  Brady,  45 
Colo.  203,  101  Pac  62;  Mahler  v. 
Beishline,  46  Colo.  603,  105  Pac  874; 
Bonnet  y.  Foote,  47  Colo.  282,  107 
Pac  252;  Allen  v.  Shires,  47  Colo. 
439,  107  F&c  1072;  Greeley  etc  Co. 
y.  Von  Trotha,  48  Colo.  12,  iOS  Fit. 
985;  Colorado  Springs  Co.  y.  Allen, 
48  Colo.  4,  108  Pac  990;  OatshaU  ▼. 
Cooper,  48  Colo.  160,  109  Pac  428; 
Doty  y.  Heiser,  48  Colo.  490,  111  Ffeic 
67;  Denver  etc.  Co.  y.  Howe  (Colo.), 
112  Pac  779;  A.  Westman  Co.  t. 
Park,  2  Colo.  App.  545,  31  Pac  945; 
Beck  y.  Trimble,  14  Colo.  App.  195,  59 
Pac.  412 ;  Baldwin  y.  Central  Sarinf^ 
Bank,  17  Colo.  App.  7,  67  Pac  179; 
Denver  etc  Co.  v.  Bush,  19  Colo.  App. 
70,  73  Pac  664;  Catlin  etc  C6.  v. 
Euster,  19  Colo.  App.  117,  73  Pac 
846. 

Idaho:  North  y.  Woodland,  12 
Idaho,  50,  85  Pac  215,  6  L.  R  A.,  N. 
S.,  912;  Tounie  y.  Blackfoot  etc.  Co.. 
15  Idaho,  56,  96  Pac.  193;  Bosebor* 
ough  ▼•  Whittington,  15  Idaho,  100, 
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when  it  was  requested  a  second  time,  the  judge  must  state  as  his 
reason  for  refusing  it,  that  it  had  been  already  given,  and  that  if 


96  Pac  437;  Malonej  t.  Winston,  18 

Idaho,  757,  111  Pac.  1086. 

Montana:    Largey    y.    Mantel,    26 

Mont.  264,   67   Pac.   114;   Paxton  t. 

Woodward,   31   Mont.   195,   107   Am. 

St.   Bep.   416,   78   Pae.   215,  3   Ann. 

Cas.    546;    Gallick    v.    Bordeaux,  31 

Mont.  328,  78  Pac.  583;  Hagertj  t. 

Montana  etc.  Co.,  38  Mont.  69,  98  Pae. 

643,  25  L.  B.  A.,  N.  S.,  356;  Long- 

pre  T.  Big  Blackf  oot  etc.  Co.,  38  Mont. 

99,  99  Pac.  131 ;  llontague  v.  Hanson, 

38  Mont.  376,  99  Pac.  1063. 

Nevada:  State  ▼.  Anderson,  4  Nev. 

265;  State  ▼.  McLane,  15  Nev.  345; 

Mnrphj  t.  Southern  Pacific  Co.,  31 

Key.    120,   101    Pac.   322;    Bureh   y. 

Southern  Pacific  Co.  (Ney.),  104  Pac. 

225. 

New  Mexico:  Pearce  y.  Strickler,  9 

N.  M.  467,  54  Pac.  748;  Cunningham 
T.  Springer,  13  N.  M.  259,  82  Pac. 
232 ;  Schmidt  v.  Southwest  etc.  Co.,  15 
N.  M.  232,  107  Pac.  677. 

Oklahoma:  Sovereign  Camp  etc.  y. 
Welch,  16  Okl.  188,  83  Pac.  547;  Hig- 
ginn  y.  Street,  19  Okl.  45,  92  Pac.  153, 
13  L.  R.  A.,  N.  S.,  398,  14  Ann.  Cas. 
1086;  Citizens'  Bank  y.  Gamett,  21 
Okl.  220,  95  Pac.  755;  Dunlap  y. 
Flowers,  21  Okl.  600,  96  Pac.  643; 
Coalgate  Co.  y.  Hurst,  25  Okl.  588, 107 
Pac.  657;  Finch  y.  Brown,  27  OkL 
217,  111  Pac.  391. 

Oregon:  Roth  y.  Northern  Pacific 
Co.,  18  Or.  205,  22  Pac.  842 ;  Bank  y. 
Blum,  27  Or.  215,  41  Pac.  659;  Lieu- 
aUen  y.  Mosgrove,  37  Or.  446,  61  Pac. 
1022;  Stamper  y.  Raymond,  38  Or.  16, 
62  Pac.  20;  Bojd  v.  Portland  etc.  Co., 
40  Or.  126,  66  Pac.  576,  57  L.  R.  A. 
619;  Crossen  y.  Grandj,  42  Or.  282, 
70  Pad  906;  Anderson  y.  Oregon  etc. 
Co.,  45  Or.  211,  77  Pac.  119;  Barnes 
y.  Leidigh,  46  Or.  43,  79  Pac.  51; 
Pacific  etc.  Co.  y.  North  Pacific  etc. 
Co.,  46  Or.  194,  80  Pac.  105;  Baines 
y.  Coos  Bay  etc.  Co.,  49  Or.  192,  89 
Pac.  371;  McGregor  v.  Orej^on  etc. 
Co.,  50  Or.  527,  93  Pac.  465,  14  L. 
B.  A.,  N.  S.,  668;  Galvin  v.  Brown, 
53  Or.  598,  101  Pac.  671;  Donohoe  y. 
Portland  etc.  Co.  (Or.),  107  Pac.  964. 
Utah:  Martin  y.  Hill,  3  Utah,  157, 
2  Pac.  62;  Cunningham  y.  Union  Pa- 
eiiie  Co.,  4  Utah,  206,  7  Pac.  795; 


Reddon  y.  Union  Pacific  Co.,  5  Utah, 
844,  15  Pac.  262;  Scoville  y.  Salt 
Lake  Citj,  11  Utah,  60,  39  Pac.  481; 
Konold  y.  Rio  Grande  etc.  Co.,  21 
Utah,  379,  81  Am.  St.  Rep.  693,^  60 
Pac.  1021;  Fritz  y.  Western  Union 
Co.,  25  Utah,  263,  74  Pac.  209 ;  Spik- 
ing y.  Consolidated  etc.  Co.,  33  Utah, 
313,  93  Pac.  838;  Hemdon  y.  Salt 
Lake  City,  34  Utah,  65,  131  Am.  St. 
Rep.  827,  95  Pac.  646;  Bayidson  y. 
Utah  etc.  Co.,  34  Utah,  249,  97  Pac. 
124;  Wall  etc.  Co.  y.  Continental  etc. 
Co.,  36  Utah,  121,  103  Pac.  242; 
Morris  y.  Oregon  etc.  Co.,  36  Utah,  14, 
102  Pac.  629;  Evans  y.  Oregon  etc. 
Co.  (Utah),  108  Pac.  638;  Holt  y. 
Nielsen  (Utah),  109  Pac.  470. 

Washington:  Spokane  etc.  Co.  y. 
Hoefer,  2  Wash.  45,  26  Am.  St.  Rep. 
842,  25  Pac.  1072,  11  L.  R.  A.  689; 
Brown  y.  Porter,  7  Wash.  327,  34  Pac. 
1105;  Curry  y.  Catlin,  12  Wash.  322, 
41  Pac.  53;  Carstens  y.  Stetson  etc. 
Co.,  14  Wash.  643,  45  Pac.  313;  Ein- 
seidler  y.  Whitman  Co.,  22  Wash.  388, 
60  Pac.  1122;  Fleischner  y.  Beaver,  21 
Wash.  6,  56  Pac.  840 ;  Howay  y.  Going 
etc.  Co.,  24  Wash.  88,  64  Pac.  135,  85 
Pac.  942,  6  L.  R.  A.,  N.  S.,  49;  Wolf 
y.  Hemrich  etc.  Co.,  28  Wash.  187.  68 
Pac.  440;  Moran  etc.  Co.  y.  Snoqualmie 
etc.  Co.,  29  Wash.  292,  69  Pac.  759; 
Roberts  y.  Port  Blakeley  etc.  Co.,  30 
Wash.  25,  70  Pac.  Ill;  Von  Tobel  y. 
Stetson  etc.  Co.,  32  Wash.  683,  73  Pae. 
788;  Towle  v.  Stimson  Mill  Co.,  33 
Wash.  305,  74  Pac.  471;  Morrison  y. 
Northern  Pacific  Co.,  34  Wash.  70,  74 
Pac.  1064;  Go  Fun  v.  Fidalgo  etc.  Co., 
37  Wash.  238,  79  Pac.  797;  Curtis  y. 
Barber  etc.  Co.,  44  Wash.  334,  .87  Pac. 
345;  Hanstad  v.  Canadian  Pacific  Co., 
44  Wash.  505,  87  Pac.  832;  Noren  y. 
Larson  etc.  Co.,  46  Wash.  241,  89  Pac. 
563;  Ranous  v.  Seattle  etc.  Co.,  47 
Wash.  544,  92  Pac.  382;  Ramm  y. 
Hewitt  etc.  Co.,  49  Wash.  263,  94  Pac. 
1081;  Heinzerling  v.  Agen,  49  Wash. 
647,  96  Pac.  223;  Olsen  v.  Tacoma  etc. 
Co.,  50  Wash.  128,  96  Pac.  1036; 
Engelker  y.  Seattle  etc.  Co.,  50  Wash. 
196,  96  Pac.  1039;  Duskey  y.  Green 
Lake  etc.  Co.,  51  Wash.  145,  98  Pac. 
99;  Akin  v.  Bradley  etc.  Co.,  51  Wash. 
658|  99  Pac  1038;  Kinnane  y.  Conroy, 
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he  failed  to  so  state,  the  judgment  would  be  reversed.^  The  reason 
given  for  the  ruling  was  that  unless  such  statement  was  made,  the 
jury  would  be  apt  to  be  confused  by  hearing  the  instructions  re- 
fused. Possibly  when  these  decisions  were  rendered  it  was  the 
practice  to  request  instructions  orally.  But  for  some  time  it  has 
been  the  almost  universal  practice  to  request  instructions  in  writ- 
ing; and  in  Waldie  v.  Doll "  it  is  said  that  it  is  improper  to  request 
instructions  in  such  a  manner  that  the  jury  can  hear  them  before 
they  are  passed  upon  by  the  court.  Most  of  the  superior  courts 
have  rules  upon  the  subject.  It  is  manifest  that  where  the  instruc- 
tions are  requested  in  writing  the  reason  above  given  does  not  apply. 
No  mention  of  the  cases  above  cited  appears  to  have  been  made  in 
subsequent  decisions.  But  in  People  y.  Ramirez*  the  point  was 
made  and  overruled,  McKee,  J.,  saying:  '^The  omission  to  mark 
the  instructions  refused,  because  they  had  been  given  already,  if 
an  error,  is  an  immaterial  one,  which  could  not  prejudice  the  de- 
fendant.'' The  rule  does  not  appear  to  have  ever  been  asserted 
in  any  civil  case. 

Although  instructions  need  not  be  repeated,  it  has  been  said  that 
in  criminal  cases  it  is  better  to  repeat  them  if  desired.'    But  there 


52  Wash.  651,  101  Pae.  223;  Pftasage 
V.  Stimson  etc.  Co.,  52  Wash.  661,  101 
Pac.  239 ;  Gage  v.  Springston  etc.  Co., 

53  Wash.  108,  101  Pac.  501;  Spencer 
y.  Arlington,  54  Wash.  259,  103  Pac. 
30;  State  t.  Superior  Court,  55  Wash. 
64,  104  Pac.  148;  Johnson  v.  Caugh- 
ren,  55  Wash.  125,  104  Pac.  170; 
Soderbnrg  t.  Wells,  67  Wash.  281,  106 
Pac.  751;  Weed  ▼.  Poster,  58  Wash. 
675,    109    Pac.    123;    Tecklenberg  t. 

.Everett  etc.  Co.,  59  Wash.  384,  109 
Pac.  1036;  In  re  Westlake  Avenue,  60 
Wash.  549,  111  Pac.  780;  Merrill  T. 
Stevens,  61  Wash.  28,  112  Pac.  353. 

It  is  not  error  to  give  the  converse 
of  a  proposition  already  given.  Clark 
y.  Carlisle  etc.  Min.  Co.,  5  N.  M.  323, 
21  Pac.  356. 

It  is  not  error  to  refuse  an  instruc- 
tion when  one  more  favorable  covering  ^ 
the  same  ground  has  already  been 
given.  De  St.  Aubin  v.  Field,  27  Calo. 
414,  62  Pac.  199;  Atchison  etc.  Co.  y. 
Oahill,  11  Colo.  App.  245,  52  Pac 
1111;  Duncan  v.  Borden,  13  Colo.  App. 
481,  59  Pac.  60;  Osborne  v.  Phenix 
etc  Co.,  23  Utah,  428,  64  P^.  1103. 


As  a  corollary  of  the  role  that  where 
the  general  instruction  coven  the 
proposition  a  special  instruction  will 
not  be  given,  it  has  been  held  that  sn 
instruction  deaUng  with  the  issue  in 
the  abstract  will  not  or  need  not  be 
given  when  an  instruction  in  the  con- 
crete has  already  been  given.  Condie 
y.  Bio  Grande  etc  Co.,  34  Utah,  237, 
97  Pac  120. 

*  People  y.  Hurley,  8  Cal.  390; 
People  y.  Bamirez,  13  Oil.  172;  Peo- 
ple v.  Williams,  17  CaL  142;  People 
y.  Douglass,  100  Cal.  1,  34  Pac.  490. 

s  29  Cal.  555.  See,  also,  People  y. 
EeUy,  28  Gal.  423. 

•  56  Cal.  533,  38  Am.  Kep.  73; 
and  see  People  y.  Douglass,  IDO  CaL  1, 
34  Pac.  490. 

V  In  People  y.  Lachanais,  32  GsL 
433,  Sanderson,  J.,  delivering  the 
opinion,  said:  "We  have  held  that  it 
was  not  error  to  refuse  to  give  an  in- 
struction, though  unobjectionable  in 
all  respects,  where  the  jury  have  been 
already  instructed  f  ull^  upon  the  point 
to  which  the  instruction  is  directed; 
bat  we  have  done  so  with  relaetanee^ 
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must  necessarily  be  some  limit  to  this.  Where  the  instruction 
given  fully  and  fairly  states  the  law  applicable  to  the  facts  in  the 
case,  and  the  requested  instruction  can  have  no  other  effect  than 
to  lend  an  unwarranted  emphasis  to  the  principle  of  law,  or  to  the 
facts  upon  which  it  rests,  it  can  hardly  be  said  that  the  defendant 
has  been  deprived  of  any  of  his  fundamental  rights,  or  that  his 
right  to  a  fair  trial  has  been  in  any  wise  abridgedrby  the  refusal 
of  the  court  to  repeat  its  instructions.  On  the  other  hand,  if  the 
instruction  given  is  couched  in  brief,  general,  or  colorless  phrase- 
ology in  comparison  with  the  instruction  asked  and  refused,  and 
the  latter  contains  nothing  more  than  a  correct  statement  of  the 
law,  it  is  manifest  that  the  defendant  has  been  prejudiced  by  such 
ref  usaL*  It  cannot  be  said,  in  such  a  case,  that  there  is  any  such 
repetition  as  the  courts  had  in  mind  when  the  rule  has  been  ap- 
plied. 

§  126.  Time  for  Sequesting  Instructions. — ^It  seems  to  be  set- 
tled that  a  party  must  present  his  instructions  in  time  to  permit 
the  judge  to  examine  them,  and  that  if  he  does  not  do  so  they  may 
be  refused.  This  was  held  in  Anderson  v.  Parker.^  In  that  case, 
at  the  conclusion  of  the  trial,  which  occupied  several  days,  the  de- 
fendant's counsel  handed  to  the  judge  fifty-eight  written  instruc- 
tions covering  some  twenty  pages  of  manuscript.  The  judge  re- 
marked that  he  had  no  time  to  examine  them,  and  charged  the  jury 
without  reference  to  the  requested  instructions.  The  supreme  court 
affirmed  the  judgment,  and  Terry,  J.,  delivering  the  opinion,  said : 
"Some  of  the  instructions  asked  are  undoubtedly  proper,  and 
would  have  been  given  except  under  the  circumstances  of  the  case. 
We  think  if  counsel  desired  that  such  a  number  of  instructions 
should  be  given,  it  was  at  least  his  duty  to  have  presented  them  to 


and  we  liave  repeatedly  Buggested  that 
the  eourt  in  such  eases  ought  to  give 
the  instruction,  and  not  take  the 
chances  of  this  court  looking  at  the 
matter  in  the  same  light.  (People  t. 
King,  27  Cal.  507,  87  Am.  Dec.  95; 
People  T.  Williams,  supra,)  Sup- 
pose the  result  to  be  that  the  law  is 
twice  stated,  it  does  no  harm.  No 
harm  would  be  done  if  it  was  stated 
three  times.  On  the  contrary,  it  might 
in  manj  cases  result  in  good.  What 
appears  plain  and  easy  '  of  compre- 
hension to  bench  and  bar  does  not  ol- 

ITtwTrUl— 4a 


ways  appear  so  to  those  who  occupy 
the  jury-box.  It  would  be  stmnge  if 
it  did.  The  better  and  safer  course  is 
for  the  court  never  to  refuse  an  in- 
struction asked  on  behalf  of  a  defend- 
ant in  a  criminal  case,  to  which  there 
is  no  valid  objection,  and  district  at- 
torneys ought  never  to  object  to  such 
instructions."  See,  also,  People  v. 
Strong,  30  Gal.  151 ;  People  v.  Murray, 
41  Cat  66. 

8  See  People  v.  Cook,  148  CaL  334, 
83  Pac.  43. 

1  6  CaL  197. 
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the  court  before  or  daring  the  argniment  in  the  cause,  in  order  that 
the  judge  might  have  arrived  at  a  knowledge  of  their  contents,  and 
be  able  advisedly  to  give  or  refuse  them.  As  this  was  not  done,  it 
was  not,  we  conceive,  incumbent  on  the  judge  to  stop  the  progress 
of  the  cause,  and  keep  the  jury  in  their  box  until  he  should  be  able 
to  investigate  the  various  legal  propositions  contained  in  the  in- 
structions." It  may  be  afSrmed  from  this  case,  as  well  as  upon 
principle,  that  the  party  cannot  be  allowed  to  keep  back  Us  in- 
structions until  it  is  too  late  for  the  judge  to  properly  examine 
them.  But  beyond  this  the  cases  are  somewhat  conflicting.  Most 
of  the  trial  courts  have  rules  requiring  the  parties  to  hand  in  their 
instructions  before  the  argument  conmiences.  There  is  some  doubt 
as  to  whether  such  a  rule  would  be  upheld  if  the  judge  had  time 
to  examine  the  instructions,  as  will  appear  from  the  following  ex- 
amination of  the  decisions. 

In  People  v.  Sears,'  the  defendant,  at  the  conclusion  of  the  argn- 
ment,  asked  for  two  instructions  which  were  neither  long  nor  com- 
plicated.   The  judge  refused  to  give  them  ''for  the  reason  that  the 
rule  of  court  required  written  instructions  to  be  handed  to  the  conrt 
before  the  argument  of  the  case  commenced."    The  supreme  eonrt 
held  that  the  instructions  were  erroneous,  and  that  it  was  immat^ 
rial  whether  the  reason  assigned  by  the  judge  for  refusing  them  wu 
good  or  bad.    But  in  relation  to  such  reason  Baldwin,  J.,  deliyer- 
ing  the  opinion,  said:  ''The  court  had  a  right  to  make  the  role  for 
its  own  government,  and  that  of  counsel ;  and  we  see  nothing  in 
this  case  to  show  any  such  unjust  and  injurious  operation  of  it  as 
to  induce  us  to  interfere,  if  we  could  do  so  in  any  case,  to  reverse 
a  judgment  because  it  had  been  enforced  in  a  particular  instance. 
It  is  true  that  injustice  may  be  done  a  defendant  in  some  cases  bj 
refusing  to  consider  instructions  because  not  offered  before  the 
argument,  since  such  instructions  may  be  necessary  in  consequence 
of  the  propositions  or  argument  of  the  prosecuting  attorney.    In 
such  cases  the  court  should  either  give  the  instructions  of  defend- 
ant or  make  such  explanations  of  its  own  as  would  put  the  law 
correctly  before  the  jury."    It  is  to  be  observed  of  this  case  that 
the  principal  ground  for  sustaining  the  action  of  the  court  below 
was  that  the  instructions  did  not  correctly  state  the  law;  and  in 
addition  that  the  supreme  court  distinctly  recognized  the  fact  that 

a  18  GaL  635. 
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in  many  cases  snch  a  rale  might  operate  unjustly,  but  does  not  say 
whether  in  such  case  it  would  interfere. 

The  subsequent  case  of  Waldie  v.  Doll/  however,  distinctly  de- 
cides the  validity  of  the  rule  in  question.  Neither  the  record  nor 
the  report  of  the  case  shows  the  precise  time  in  which  the  instruc- 
tions were  required  by  the  rule  to  be  presented.  It  is  probable, 
however,  that  the  rule  was  that  the  instructions  should  be  presented 
before  the  commencement  of  the  argument.  The  report  shows  that 
the  instructions,  two  in  number,  were  not  presented  within  the  time 
required  by  a  rule  of  court,  and  refused  by  the  judge  for  that  rea- 
son, and  because  they  were  not  correct  in  point  of  law.  The  su- 
preme court  afiSrmed  the  judgment,  and  Currey,  C.  J.,  delivering 
the  opinion,  said:  ''These  requested  instructions  were  refused  for 
two  reasons,  as  stated  by  the  judge  in  writing,  as  follows:  'First, 
that  the  same  are  not  law;  and  second,  that  under  the  rule  of 
court  they  are  not  asked  in  time.'  If  either  of  the  reasons  assigned 
by  the  judge  for  refusing  to  instruct  the  jury  as  requested  be  valid, 
the  refusal  cannot  be  alleged  as  error.  Without  saying  whether  the 
requested  instructions  were  good  law  or  otherwise,  we  think  the 
court  was  justified  in  rejecting  them  because  they  were  not  sub- 
mitted as  required  by  a  rule  of  the  court.     (People  v.  Sears,  18  Cal. 

635.)" 

So  far  the  cases  cited  are  in  support  of  the  validity  of  the  rule 
requiring  counsel  to  submit  their  instructions  before  the  commence- 
ment of  the  argument.  But  the  power  of  the  court  to  make  such 
a  rule  was  questioned  in  a  very  forcible  dictum  in  People  v.  Will- 
iams.^ The  ruk  in  question  in  that  case  required  the  counsel  hav- 
ing the  opening  argument  to  submit  such  instructions  as  he  intends 
to  ask  to  opposite  counsel  in  advance  of  the  argument  of  the  latter, 
and  required  the  counsel  having  the  reply  to  submit  his  instruc- 
tions in  advance  of  the  closing  argument  on  the  other  side.  The 
judge  refused  an  instruction  asked  by  the  defense  on  the  ground 
that  it  was  not  presented  as  required  by  the  rule.  In  relation  to 
this  Sanderson,  J.,  delivering  the  opinion  of  the  majority  of  the 
court,  said:  **Had  there  been  any  plausible  ground  for  an  instruc- 
tion on  the  question  of  venue,  we  should  feel  inclined  to  hold  that 
the  court  erred  in  refusing  to  give  the  instruction  which  was  re- 
quested upon  that  subject.    A  court  may  undoubtedly  regulate 

s  29  Gal.  555. 

«  32  CaL  280;   but  see  dissenting  opinian  af  Sawyer,  J. 
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the  order  of  its  business  by  mles  which  do  not  conflict  with  law,  ■ 
or  do  not  impair  the  legal  rights  of  parties,  but  it  may  weU  be 
doubted  whether  a  rule  of  the  character  of  the  one  under  review 
may  not  in  many  cases  work  injustice  if  strictly  adhered  to.  Inde- 
pendent of  rules,  a  party  would  have  a  right  to  submit  his  instruc- 
tions at  any  time  before  the  jury  leave  the  box.  Counsel  are  better 
advised  after  hearing  the  argument  than  they  can  be  before,  and 
are  therefore  better  prepared  to  frame  their  instructions  at  the 
close  of  the  argument  than  at  any  previous  stage  of  the  trial. 
Counsel  have  a  right  to  shape  their  instructions  so  as  to  rebut  the 
theories  of  the  other  side  as  well  as  advance  their  own,  and  it 
may  sometimes  happen  that  they  cannot  do  this  to  their  entire  satis- 
faction until  after  such  theories  have  been  fully  presented;  and 
it  may  therefore  well  .be  doubted,  under  all  the  circumstances, 
whether  a  rule  which  requires  counsel  to  submit  their  instructions 
in  advance  of  the  argument,  or  while  it  is  in  progress,  if  it  is  to 
be  strictly  adhered  to,  has  anything  to  recommend  it.  It  is  true 
that  certain  general  instructions  involving  matters  of  definition 
and  the  like  can  be  readily  prepared  before  the  argument,  but  the 
more  valuable  and  useful  part  of  the  charge — that  which  deals  di- 
rectly with  the  particular  facts  of  the  case  and  the  opposing  theories 
of  counsel — cannot ;  besides,  the  former  is  generally  prepared  and 
given  by  the  court  of  its  own  motion,  while  the  latter  receives,  or 
should  receive,  the  especial  attention  of  counsel.  It  will  rarely  fail 
to  happen  that  subjects  for  instruction  not  previously  thought  of 
will  be  suggested  or  occur  to  counsel  pending  the  argument  or  after 
its  close ;  and  as  one  of  the  objects  of  giving  instructions  is  to  pre- 
sent the  law  of  the  case  fully,  and  not  partially,  it  would  hardly 
be  consistent  with  that  object  to  reject  matters  of  perhaps  vital 
importance  merely  because  they  did  not  occur  to  counsel  at  or  before 
a  given  stage  in  the  proceedings,  and  if  such  was  the  case  here, 
we  should  feel  inclined  to  hold  it  error,  as  being  an  abuse  of  dis- 
cretion. Rules  of  court  should  be  framed  in  furtherance  of  justice; 
but  they  may  sometimes,  if  strictly  adhered  to,  work  the  other  way. 
They  are  always  under  the  control  of  the  court,  and  if  there  is  any 
reason  to  apprehend  the  latter  result,  they  should  be  made  to  yield 
to  the  superior  calls  of  justice." 

In  People  v.  Demasters,*  where  the  trial  judge  was  asked  to  give 
an  instruction  upon  the  ** degrees"  of  the  offense  charged,  in 

•  105  Cal.  669,  3d  Pfeie.  35. 
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accordance  with  the  provisions  of  section  1159,  Penal  Code,  and 
refused  to  do  so,  on  the  gpround,  as  stated,  that  a  mle  of  court 
required  a  party  who  desired  instructions  given  to  present  them 
to  the  court  before  argument,  and  ''that  it  did  not  like  to  take 
chances  on  giving  an  instruction  on  the  spur  of  the  moment,"  the 
supreme  court,  in  reversing  the  judgment  and  order,  said : 

"The  court  erred  in  not  instructing  the  jury  as  requested.  Sec- 
tion 1127  of  the  Penal  Code  provides:  'In  charging  the  jury  the 
court  must  state  to  them  all  matters  of  law  necessary  for  their  in- 
formation. '  .  •  .  .  Section  1159  of  the  Penal  Code  provides :  '  The 
jury  may  find  the  defendant  guilty  of  any  offense,  the  commission 
of  which  is  necessarily  included  in  that  with  which  he  is  charged, 
or  of  an  attempt  to  commit  the  offense';  and  a  charge  of  an  assault 
with  intent  to  commit  mayhem,  murder,  robbery,  or  any  offense 
involving  violence  to  the  person,  necessarily  includes  the  assault. 
The  rule  of  court  referred  to  may  be  proper  and  beneficial  as  a 
general  rule,  and,  when  applied  to  doubtful  and  controverted  ques- 
tions of  law,  ought  to  be  usually  adhered  to;  but,  as  was  said  in 
Pickett  V.  Wallace,  54  Cal.  148:  'Rules  of  court  are  but  a  means 
to  accomplish  the  ends  of  justice,  and  it  is  always  in  the  power 
of  the  court  to  suspend  its  own  rules,  or  except  a  particular  case 
from  their  operation  whenever  the  purposes  of  justice  require  it.' 
The  instruction  desired  by  defendant  was  one  usually  given  by 
courts  of  their  own  motion.  If  the  court  had  overlooked  it  and 
counsel  had  not  called  the  attention  of  the  court  to  the  omission, 
a  different  question  would  be  presented;  but  in  this  case  the  ob- 
servance of  the  rule  operated  to  subvert  its  object,  viz.,  to  promote 
the  purposes  of  justice." 

In  People  v.  Silva,*^  counsel  for  defendant,  in  the  course  of  his 
argument  to  the  jury,  and  again  before  the  court  finished  its  in- 
structions to  the  jury,  asked  for  an  instruction  as  to  the  testimony 
of  an  accomplice  under  section  2061,  Code  of  Civil  Procedure,  and 
the  request  was  refused  on  the  ground  that  the  request  had  not 
been  handed  up  to  the  court  in  writing  before  the  argument,  as 
required  by  the  rules  of  the  court.  In  reversing  the  judgment  and 
order,  the  court  said : 

"The  rule  of  court  that  instructions  requested  by  a  party  must 
be  given  to  the  court,  in  writing,  before  the  argument  begins,  is 
eminently  proper.    Its  purpose  is  to  give  to  the  court  an  opportu- 

s«  121  Cal.  668,  54  Pac.  146. 
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nity  to  determine  the  correctness  and  propriety  of  the  instraction, 
and  thus  prevent  errors  and  promote  justice;  but  when  the  strict 
observance  of  the  rule  would  operate  to  defeat  or  impede  justice, 
it  is  always  in  the  power  of  the  court  to  suspend  the  rule,  and  it 
is  its  duty  to  do  so.  The  request  here  made  did  not  come  within 
the  reason  or  the  spirit  of  the  rule,  'and  should  have  been  granted. 
It  was  in  the  language  of  the  code  and  the  occasion  was  proper." 

It  will  be  noted  that  the  last  two  cases  cited  presented  occasions 
when  it  was  the  duty  of  the  court  below  to  give  the  instructions 
asked  for  without  a  request,  and  that  in  one,  at  least  (People  v. 
Demasters),  it  was  intimated  that  otherwise  a  different  rule  would 
have  been  applicable.  The  only  other  utterance  upon  the  subject 
to  be  found  is  the  passing  remark  of  McKinstry,  J.,  in  Robinson 
V.  W.  P.  R.  R.  Co.,'^  that  **with  respect  to  written  instructions  pre- 
pared by  counsel  the  court  can  protect  itself  from  the  consequences 
of  a  hasty  perusal  and  adoption  of  them  by  a  rule  providing  that 
they  shall  be  submitted  to  counsel  on  the  other  side  and  be  pre- 
sented for  approval  and  settled  before  the  argument  begins." 

In  this  condition  of  the  authorities,  if  one  might  venture  an 
opinion,  it  would  be  that  such  a  rule  as  the  one  above  considered 
ought  not  always  to  be  upheld,  and  that  the  true  question,  in 
cases  where  instructions  are  refused  because  not  presented  at  a 
given  stage  of  the  trial,  is,  Had  the  court  sufiBcient  time  to  prop- 
erly examine  them  T  This  question  would  depend  very  much  upon 
the  circumstances  of  the  particular  case,  such  as  the  time  which 
the  judge  actually  had,  the  length  and  complexity  of  the  instruc- 
tions, and  the  nature  of  the  legal  proposition  involved.  Manifestly 
no  one  is  in  a  better  situation  to  decide  whether  sufficient  time  was 
allowed  for  the  examination  of  the  instructions  than  the  judge 
himself,  and  his  decision  upon  the  question  would  be  disturbed  only 
for  an  abuse  of  discretion. 

Even  if  the  rule  that  the  court  may  require  instructions  to  be 
presented  before  the  argument,  without  reference  to  the  question 
of  opportunity  for  their  examination  is  to  prevail,  it  would  not 
apply  to  cases  submitted  without  argument.* 

sb  48  Cal.  409.  closing  of    the    testimony    and    tiie 

•  Tinnej  ▼.  Endicott,  5  Cal.  102.  making  of  the  argument,  so  that  then 

Statutory   provisions    fix   both   the  need    be   no    real    difficulty,    bectioa 

time  for  giving  instructions  generally  1407,  Bevised    Statutes    of    Ariaott 

and  the  time  for  requesting  instruc-  (section  198,  Civil  Practice),  provides 

tions   specially,   with   respect  to   the  for  the  delivery  of  the  charge  of  the 
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Section  614,  Code  of  Civil  Procedure,  provides  for  the  requefit 
by  the  jury,  after  they  have  retired,  in  case  of  disagreement,  of 
further  instructions  upon  any  point  of  law  involved  in  the  case. 
The  court  may,  at  such  time,  confine  itself  to  instructions  upon 
the  particular  point  suggested,  or  it  may,  in  its  discretion,  go 
beyond  the  same.  Such  instructions  will  be  governed  by  the  same 
rules  as  instructions  given  in  the  regular  way.* 

§  127.  Exceptions  to  Erroneous  Instructions. — ^Errors  in  in- 
structions are  ''errors  in  law  occurring  at  the  trial,"  ^  and  as  such 
the  language  of  the  seventh  subdivision  has  heretofore  required 
that  they  be  excepted  to.  Accordingly,  it  has  always  been  held 
that  instructions,  however  erroneous,  would  not  be  ground  for  a 
new  trial  unless  excepted  to.'  So  if  an  instruction  was  given  with 
a  modification,  such  modification  was  required  to  be  excepted  to.* 
It  was  no  excuse  that  the  trial  had  been  conducted  by  a  person 
not  versed  in  the  law,  and  it  was  held  that  the  failure  of  such  a 
person  to  except  to  the  ruling  of  the  court  as  to  instructions  to  the 


eonrt  "before  the  argument";  and 
flection  1409  (section  200,  Civil  Prac- 
tice) providcB  that  "either  party  may, 
before  the  charge  ia  given,  present  to 
the  conrt,  in  writing,  such  instructions 
as  he  desires  to  have  given  to  the 
jury."  The  same  (last  noted)  sec- 
tion also  provides  that  "for  this  pur- 
pose, a  reasonable  time  therefor  shall 
be  given."  This  means,  of  course,  a 
reasonable  time  after  the  close  of  the 
testimony,  since  instructions  cannot, 
in  any  case,  be  given  before  that  junc- 
ture. 

Section  132,  Lord's  Oregon  Laws, 
fixes  the  time  for  the  general  charge 
at  the  conclusion  of  the  argument. 
Section  339,  Bern.  &  Bal.  Code  (sec- 
tion 4993,  Bal.  Code),  provides  for 
the  court's  charge  at  the  conclusion  of 
the  testimony,  and  prior  to  the  argu- 
nlent,  and  that  the  requested  instruc- 
tions riiall  be  given  at  the  same  time. 
Section  4499,  Compiled  Statutes  of 
Wyoming,  contains  similar  provisions. 

In  Flint  v.  Nelson,  10  Utah,  261,  37 
Pac.  479,  it  was  held  that  requests 
for  instructions  are  too  late  when 
asked  after  the  charge  to  the  jury  has 
been  delivered. 

T  People  T.  McKay,  122  Cal.  628, 
56  Pae.  594. 


See  section  39,  ante,  note  1,  for 
corresponding  provisions  of  otner 
codes. 

1  See  section  101,  ante;  and  look  at 
sections  100  and  107,  ante. 

s  See  Maeris  v.  BickneU,  7  Cal.  261, 
68  Am.  Dec.  257 ;  Holverstot  ▼.  Bigby, 
13  Cal.  43;  Collier  v.  Corbett,  15  Cal. 
183;  Wilkinson  v.  Parrott,  32  Cal. 
102;  McCoy  v.  California  Pacific  B. 
B.  Co.,  40  Cal.  532,  6  Am.  Bep.  623; 
Bussell  Y.  Dennison,  45  Cal.  337; 
Chester  ▼.  Bower,  55  Cal.  46;  Clark 
T.  His  Creditors,  57  Cal.  639;  Sierra 
etc.  Water  Co.  v.  Baker,  70  Oal.  572, 
8  Pac.  305,  11  Pac.  654;  Lynn  v. 
Southern  Pacific  Co.,  103  Cal.  7,  36 
Pac.  1018,  24  L.  B.  A.  710;  Merguire 
V.  O'Donnell,  103  Cal.  50,  36  Pac. 
1033 ;  Garoutte  v.  Williamson,  108  Cal. 
135,  4  Pac.  35,  413;  Williams  ▼. 
Southern  Pacific  Co.,  110  Cal.  457, 
42  Pac.  974;  Anderson  v.  Hinshaw, 
110  Cal.  682,  43  Pac.  389;  Bryant  v. 
Broadwell,  140  Cal.  490,  74  Pac.  33; 
Story  V.  Nidiffer,  146  Cal.  549,  80  Pac. 
692;  Bandall  v.  Freed,  154  Cal.  299, 
97  Pac.  669 ;  Fleischauer  v.  Fabens,  8 
Cal.  App.  30,  96  Pac.  17. 

s  Lightner  ▼•  Menzel,  35  Cal.  452. 
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jury  was  fatal>  So,  it  was  held,  an  instruction  not  excepted  to 
became  the  law  of  the  case  on  appeal.*^  No  particular  form  of  ex- 
ception was  required.^  But  the  portion  of  the  charge  excepted  to 
must  have  been  specifically  pointed  out  as  hereinafter  explained; 
and  the  exception  must  have  been  addressed  to  the  court  and  not 
as  an  aside  to  the  reporter.* 

By  an  amendment  to  the  code,  adopted  in  1907,'^  the  necessity 
of  taking  an  exception  to  an  order  ''modifying,  giving,  or  refusing 
to  give,  in  whole  or  in  part,  an  instruction  to  the  jury,"  was  dis- 
pensed with,  and  in  Randall  v.  Freed,*  it  was  plainly  intimated 
that  the  amendment  would  be  held  effective  for  the  purpose.  It 
is  to  be  noted,  however,  that  the  amendment  applies  only  to  sec- 
tion 647,  Code  of  Civil  Procedure.  The  question  has  not  been  de- 
cided or  even  raised,  as  to  the  effect  of  the  amendment  upon 
subdivision  7  of  section  657,  where  errors  in  law  occurring  at  the 
trial  are  required  to  be  excepted  to,  if  it  is  desired  to  use  them 
as  ground  for  a  new  trial.  If  it  is  held  that  exceptions  to  mlings 
upon  instructions  are  to  be  dispensed  with  in  all  respects,  it  is 
obvious  that  the  decisions  cited  in  this  and  the  following  sections 
are  to  be  regarded  as  nugatory  as  authority  in  the  future.  Until 
such  ruling  is  adopted,  the  question  must  be  regarded  as  still 
open.^ 

%  128.    Exceptions  to  the  Judge's  Oharge  must  be  Spedflc— It 

will  be  convenient  to  consider,  first,  the  existence  of  the  rule  and 
the  cases  in  which  it  applies,  and,  second,  what  is  a  sufficient  com- 
pliance with  it. 

1.  Existence  of  the  Bute,  and  When  It  Applies, — ^The  rule  itself 
is  well  settled.  In  the  case  of  Rider  v.  Edgar  ^  the  presiding  jus- 
tice of  department  one,  delivering  the  opinion,  said:  ''It  is  the 
established  rule  that  exceptions  to  the  oral  charge  of  the  court  below 
must  be  specific,  and  point  out  the  particular  portions  of  the  charge 
claimed  to  be  objectionable.  (Sill  v.  Reese,  47  CaL  294,  and  cases 
there  cited.)  The  rule  is  equally  applicable  where,  as  in  this  case, 
counsel  shall  subsequently  claim  that  all  the  proi>ositions  laid 

te  BandaU  t.  Freed,  154  Gal.  299,  9tL  Section     647,     CaHfomia    Code 

97  Pac.  669.  of    Civil    Procedure,    amended   1907 

»b  Lynn  v.  Southern  Pacific  Co.,  103  (State.  1907,  p.  715). 

Cal.  7,  36  Pac.  1018,  24  L.  R.  A.  710.  •  154  Cal.  299,  97  Pac.  669. 

«  Section   648,  California  Code  of  ▼  See  note  3,  section  119,  ante. 

Civil  Procedure.  »  64  Cal.  127. 

•  Coleman  y.  Gilmore,  49  Cal.  340. 
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down  in  tlie  charge  are  objectionable.  This  rule  is  one  of  practice 
which  must  apply  without  exception.  It  follows  that  we  cannot 
inquire  whether  the  court  below  erred  in  respect  to  the  whole  or 
any  portion  of  the  oral  charge/' 

The  rule  laid  down  in  this  case  is  entirely  in  accord  with  the 
decisions.'  But  it  applies  only  to  the  oral  charge  of  the  judge, 
and  not  to  written  instructions  given  or  refused.  The  reason  of 
the  rule  is  that  in  the  course  of  an  oral  charge  a  judge  will  often 
fall  into  errors  and  inaccuracies  which  he  would  readily  correct 
were  his  attention  called  to  them;  the  counsel,  being  listeners,  are 
mnch  more  apt  to  notice  such  errors  than  the  person  speaking; 
and  it  is  manifestly  in  furtherance  of  justice  that  an  opportunity 
should  be  afforded  the  judge  of  correcting  any  error  into  which  he 
may  have  inadvertently  fallen.  But  there  is  not  the  same  chance 
of  inadvertence  when  the  judge  has  the  written  instructions  before 
the  charge  begins.  In  such  case  he  has  opportunity  to  weigh  and 
reflect  upon  them,  and  his  action  upon  them  may  fairly  be  pre- 
sumed to  have  been  deliberate,  and  not  inadvertent.  Accordingly, 
it  has  been  held  that  it  is  sufficient  if  the  party  states  generally  that 
he  excepts  to  the  written  instruction  (designating  it),  which  he 
claims  to  be  erroneous.  Such  an  exception  will  be  good,  although 
the  instruction  designated  embraces  several  legal  propositions.  In 
this  regard  Rhodes,  J.,  delivering  the  opinion  in  Shea  v.  P.  &  B.  Y. 


2  Payne  ▼.  Treadwell,  16  Cal.  220; 
Hicks  ▼.  Coleman,  25  Cal.  122,  85  Am. 
Dee.  103;  Sill  v.  Beese,  47  Cal.  294; 
Robinson  t.  W.  P.  R.  R.  Co.,  48  Cal. 
409;  Brown  v.  Kentfield,  50  Cal.  129; 
Rogers  v.  Mahoney,  62  Cal.  611 ;  Dixon 
V.  Allen,  69  Cal.  527,  11  Pac.  179; 
Cockrill  y.  HaU,  76  Cal.  192,  18  Pac. 
318;  Frost  v.  Grizzly  etc.  Co.,  102 
CaL  525,  36  Pac.  929;  Bernstein  t. 
Downs,  112  CaL  197,  44  Pac.  557; 
Gray  v.  Eschen,  125  Cal.  1,  57  Pac. 
664;  Wales  ▼.  Pacific  etc.  Co.,  130  Cal. 
521,  62  Pac.  932,  1120.  Under  thisi 
rule  the  following  were  deemed  suffi- 
ciently excepted  to:  Rogers  ▼.  Ma- 
honey,  62  Cal.  611;  Bernstein  ▼. 
Downs,  112  Cal.  197,  44  Pac.  557; 
Wales  ▼.  Pacific  etc.  Co.,  130  Cal.  521, 
62  Pac.  932,  1120.  See,  also,  Suke- 
f  orth  V.  Lord,  87  Cal.  399,  25  Pac.  497, 
where  the  particular  exception  was 
held  sufficient  to  the  special  charge 
there  in  question,  but  it  was  said  it 


would  perhaps  haye  not  been  held  suffi- 
cient to  the  general  charge  of  the 
court.  See  Joyce  v.  White,  95  Cal. 
236,  30  Pac.  524,  where  the  court  held 
the  specification  of  error  in  the  state- 
ment on  motion  for  new  trial  insuffi- 
cient. In  a  subsequent  case  it  seems 
to  have  been  mistaken  as  a  ruling  on 
the  subject  of  exceptions  to  instruc- 
tions. See  Bernstein  v.  Downs,  112 
Cal.  197,  44  Pac.  557. 

The  necessity  for  specific  exceptions 
to  instructions  objected  to  as  erroneous 
was  clearly  outlined  in  People  v.  Hart, 
10  Utah,  204,  37  Pac.  330,  where  the 
authorities  were  collected,  the  court 
saying,  ''This  rule  is  established  in 
nearly  every  state  in  the  Union,  and 
the  rule  applies  to  civil  as  well  as 
criminal  cases."  The  rule  was  subse- 
quently, changed  by  statute,  however, 
in  most  of  the  states  referred  to  in  the 
citations  attached. 
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B.  B.  Co./  said:  *'The  plaintiff  makes  the  point  that  as  the  ex- 
ception went  to  the  whole  instruction,  and  as  the  instmetion  con- 
tains several  propositions,  some  of  which  are  law,  the  exception 
is  of  no  avail.  The  plaintiff's  objection  cannot  be  sustained.  It 
has  been  the  constant  practice  of  this  court  to  entertain  an  excep- 
tion to  an  instruction  given  at  the  request  of  one  of  the  parties, 
though  it  be  composed  of  several  legal  propositions.  The  rule  in 
that  respect  is  not  the  same  as  it  is  in  the  case  of  an  exception  to 
the  charge  of  the  court.  In  the  latter  case  the  party  excepting 
must  point  out  the  portion  of  the  charge  to  which  objection  is  made; 
but  if  a  party  procures  the  court  to  give  an  instruction  which  is 
composed  of  several  legal  propositions  the  opposite  party  is  not 
required  to  particularly  specify  the  proposition  which  he  deems 
objectionable.  Whether  the  distinction  is  well  founded  or  not  it  is 
sufficient  to  say  that  such  is  the  long-established  practice  of  this 
court." 

Upon  the  principle  of  the  forgoing  case,  and  upon  the  reason 
upon  which  the  exception  to  the  rule  is  founded,  it  would  seem 
that  in  the  case  of  written  instructions  it  is  sufficient  for  the  party 
to  state  generally  that  he  excepts  to  the  giving  of  each  written  in- 
struction given  at  the  request  of  his  opponent,  and  to  the  refusal 
of  each  written  instruction  requested  by  himself,  without  desig- 
nating any  particular  written  instruction.  But  no  case  has  been 
found  which  goes  to  this  length.  In  the  case  above  quoted  it  ap- 
peared from  the  record  that  the  party  had  designated  a  particular 
written  instruction,  although  he  had  not  specified  the  particular 
proposition  contained  in  such  instruction.  Whether  the  rule  would 
be  carried  to  the  extent  above  mentioned  cannot  be  answered  in 
the  absence  of  a  decision.  But  if  not,  there  is  still  a  distinction 
between  the  oral  charge  and  instructions  requested  in  yrriting,  viz.. 
that  in  the  former  case  it  is  necessary  to  point  out  the  particular 
proposition  excepted  to,  while  in  the  latter  it  is  sufficient  to  desig- 
nate a  particular  instruction,  although  it  may  consist  of  a  number 
of  propositions. 

2.  What  Exceptions  to  an  Oral  Charge  are  Sufficient, — The  rule 
requires  that  the  party  should  point  out  the  particular  portion 
of  the  charge  to  which  he  excepts.    A  statement  in  the  record 

•  44  Cal.  414;  look  at  Bobinson  v.  Gal.  348,  52  Am.  St.  Bep.  94,  42  F^ 
W.  P.  R.  B.  Co.,  48  Cal.  409.  Also  918;  Williams  v.  Caaebeer,  126  OiL 
see  CavaUaro  t.  Texas  ete.  Co.,  110      77,  58  Plac  380. 
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that  the  defendant  ''excepted  to  all  of  said  charge''  does  not 
show  a  specific  exception ;  *  and  the  specific  pointing  out  must 
be  actually  done.  It  is  not  sufficient  for  the  party  to  merely  say 
that  he  does  it.  Thus  where  the  exception  was  stated  to  have  been 
reserved  in  this  way:  ''The  defendant's  counsel  excepted  to  the 
said  charge  to  the  jury,  and  specifically  to  each  and  every  portion 
thereof/'  it  was  held  to  be  insufficient.' 

All  that  is  necessary,  however,  is  that  the  precise  portion  of  the 
charge  should  be  pointed  out.  It  is  not  necessary  for  the  counsel 
to  state  the  reasons  why  he  considers  such  portion  objectionable. 
This  seems  to  have  been  decided  in  Rogers  v.  Mahoney.*  The  ac- 
tion was  for  malicious  prosecution,  and  the  exception  was  ''to  that 
part  of  the  charge  about  probable  cause,"  reciting  the  first  sen- 
tence of  the  part  referred  to.  This  was  held  to  be  sufficient,  the 
court  saying:  "The  exception  to  the  portion  of  the  charge  objected 
to  was  sufficiently  specific  under  the  rule  laid  down  in  Hicks  v. 
Coleman,  25  Cal.  146  [85  Am.  Dec.  103] ;  Sill  v.  Reese,  47  Cal. 
[294]  348 ;  and  Robinson  v.  Railroad  Co.,  48  Cal.  409.  The  whole 
charge  cannot  be  excepted  to  generally.  The  exception  should  be 
sufficiently  specific  to  call  the  attention  of  the  court  to  the  alleged 
error.  Here  the  counsel  excepted  'to  that  part  of  the  charge  about 
probable  cause, '  reciting  the  first  sentence  employed  by  the  court  ' 
in  treating  that  subject.  We  think  this  was  enough."  In  this 
case  it  will  be  observed  that  the  court  does  not  expressly  say  that 
it  is  not  necessary  to  state  the  reasons  why  the  portion  excepted  to 
is  considered  erroneous ;  but  the  exception  held  to  be'  sufficient 
simply  points  to  a  particular  portion  of  the  charge  without  stating 
any  reason  whatever,  and  that  could  not  have  been  sufficient  had  a 
statement  of  reasons  been  necessary.^  It  is  not  necessary  that  the 
record  should  show  the  precise  language  in  which  an  exception  to 
a  charge  was  taken.  A  statement  that  the  party  "duly  excepted" 
will  be  construed  to  mean  that  he  took  his  exceptions  in  the  proper 
manner.* 

«  Payne  t.  TreadweU,  16  Cal.  220.  t  See  subdiyiBion  (a)  below. 

See,  also,  Brown  ▼.  Kentfleld,  50  GaL  ^  McCreery    y.    Everding,    44    Cal. 

129.  246;    Bowman  v.   Cudworth,    31   Cal. 

5  Page  V.  Lynch,  8  Pac.  C.  L.  J,  148;  Sukeforth  v.  Lord,  87  Cal.  399, 

497.  25  Pac.  497;  Cavallaro  v.  Texas  etc. 

•  62  Cal.  611;   and    see    Frost    ▼.  Co.,  110  Cal.  348.  52  Am.  St.  Bep.  94. 

Gri£zly  Bluff  Co.,   102  Cal.  525,  36  42  Pac.  918. 
Pac.  929. 
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Ab  will  be  observed,  there  are  several  differences  between  the 
course  above  pointed  out  and  the  procedure  which  obtains  in  rela- 
tion to  evidence.  These  differences  and  the  reasons  thereof  are  as 
follows : 

(a)  The  rule  that  exceptions  to  instructions  must  be  spedfie 
is  not  the  same  as  the  rule  that  objections  to  evidence  must  be 
specific.  In  the  first  place  an  objection  to  the  admissibility  of  evi- 
dence is,  as  already  shown,'  an  objection  before  decision,  while  an 
exception  to  an  instruction  is  an  objection  after  a  decision.  .In 
the  next  place,  the  requirement  that  objections  to  evidence  shall  be 
specific  means  that  the  party  must  state  why  he  objects ;  or,  in  other 
words,  that  he  shall  state  (concisely  and  in  ultimate  language)  the 
legal  principles  he  relies  on.^^  But  the  requirement  that  excep- 
tions to  a  charge  must  be  specific  means  merely  that  the  party 
must  designate  or  point  out  the  particular  portion  to  which  he  ob- 
jects ;  in  other  words,  that  he  must  state,  not  why  he  excepts,  but 
what  he  excepts  to.  The  reason  of  this  difference  is  that  a  ruling 
upon  the  admissibility  of  evidence  is  merely  an  order  that  the  evi- 
dence be  admitted  or  rejected,  as  the  case  may  be.  It  is  not  a 
statement  of  the  legal  principles  involved,  and  unless  the  party 
were  required  to  state  such  principles,  they  would  not  necessarily 
be  adverted  to  at  all.  But  a  charge  is  itself  a  statement  of  the 
legal  principles  involved,  and  there  is  nothing  left  for  the  party 
to  do  but  to  designate  the  particular  part  of  the  charge  which  he  ob- 
jects to.  Nothing  more  could  be  required  of  him  except  to  state  the 
contrary  of  the  principles  laid  down  by  the  judge,  which  would  be 
useless,  or  to  make  an  argument  as  to  its  correctness  which  would 
be  out  of  place. 

(b)  An  exception  to  an  instruction  corresponds  to  a  great  ex- 
tent to  an  exception  to  the  admission  or  rejection  of  evidence." 
But  there  is  this  difference  between  them,  viz.,  that  in  taking  an 
exception  to  the  admission  or  rejection  of  evidence,  it  is  suffi- 
cient for  the  party  to  simply  state  that  he  excepts,  or  takes  or 
reserves  an  exception,  without  specifying  what  he  excepts  to, 
while  in  excepting  to  a  charge  it  is  necessary  to  point  out  the  par- 
ticular portion  excepted  to.  The  reason  of  this  difference  is  that 
rulings  upon  the  admissibility  of  evidence  are  made  one  at  a  time; 
each  ruling  is  separate  and  distinct  from  every  other;  and  the 

•  See  section  103,  ante,  ii  See  section  107,  amie^ 

10  See  section  105,  ant^ 
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exception  must  be  taken  at  the  time  and  before  any  other  ruling 
is  made.  It  is  manifest  that  an  exception  so  taken  is  not  applicable 
'  to  any  other  ruling,  and  coiQd  not  possibly  be  understood  to  apply 
to  an3rthing  else  than  the  ruling  to  which  it  is  taken.  In  such  case 
there  is  no  necessity  for  specifying  what  the  party  excepts  to,  that 
feature  being  apparent  on  the  face  of  the  proceedings.  But  a 
charge  consists  of  many  propositions  blended  together,  and  the 
party  cannot  be  allowed  to  interrupt  the  judge  with  his  exceptions, 
but  must  wait  until  the  whole  charge  is  finished.  Manifestly,  there 
are  many  things  to  which  a  general  exception  could  apply ;  and  if 
at  the  conclusion  of  the  charge  the  party  merely  says  that  he  takes 
or  reserves  an  exception,  it  cannot  be  known  to  what  particular 
proposition  he  has  reference,  and  the  attention  of  the  judge  would 
not  be  called  to  what  might  be  the  result  of  mere  inadvertence.  He 
is  therefore  required  to  point  out  specifically  what  portion  of  the 
charge  he  objects  to. 

(c)  In  the  case  of  evidence  the  party,  as  has  been  shown,  must 
first  object  to  the  admissibility  of  the  evidence,  and  then  except  to 
the  ruling  upon  his  objection.  But  as  was  said  by  Belcher,  J., 
delivering  the  opinion  in  McCreery  v.  Everding,^*  it  is  not  neces- 
sary in  the  case  of  a  charge  to  first  object  and  then  except.  An 
exception  after  the  charge  is  finished  is  all  that  is  necessary.  The 
reason  of  this  difference  is  this:  If  no  objection  be  taken  to  the 
admission  of  evidence  there  is  no  decision  in  regard  to  it,  and  there- 
fore there  is  nothing  to  which  an  exception  can  be  taken;  for  an 
exception  ^'is  an  objection  upon  a  matter  of  law  to  a  decision."  ^^ 
But  in  the  case  of  a  charge  each  proposition  laid  down  is  in  effect 
a  decision  upon  a  question  arising  out  of  the  evidence ;  consequently 
there  is  no  necessity  for  a  previous  objection,  as  in  the  case  of  evi- 
dence; only  an  exception  is  required.^* 


IS  44  Cal.  246.  The  karned  jastice 
said:  "If  the  exception  be  to  an  in- 
struction given  by  the  court,  it-  is  quite 
unnecessary  that  the  record  should 
show  an  objection  by  counsel  with  the 
reasons  for  such  objection,  and  then 
an  order  of  the  court  overruling  the 
objection,  followed  by  the  words,  *we 
except/  etc.  No  such  formal  mode  of 
proceeding  is  generally  observed  at 
nigi  prvus,  and  we  see  no  good  to  arise 
from  its  adoption." 

18  Section  546,  California  Code  of 
Civil  Procedure;  look  at  People  v. 
Torres,  38  Cal.  141. 


i«  The  following  cases  illustrate  the 
rules  as  to  exceptions  in  the  various 
states  outside  of  California: 

An  exception  to  a  general  charge 
without  pointing  out  the  particular  in 
which  the  error  consists  will  be  insuffi- 
cient. This  is  the  general  rule. 
Keith  V.  Wells,  14  Colo.  321,  23  Pac. 
991 ;  Wray  v.  Carpenter,  16  Colo.  271, 
25  Am.  St.  Rep.  265,  27  Pac.  248; 
Patrick  v.  Skoman,  1  Colo.  App.  323, 
29  Pac.  21;  Edwards  v.  Smith,  16 
Colo.  529,  27  Pac.  809;  Holman  v. 
Boston  etc.  Co.,  8  Colo.  App.  282,  45 
Pac.    519;    WiUard   v.    Williams,    10 
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§  129.    Xxceptioxui   and   Objectioxis— Time   for   Taldn;. — ^As 

stated  above,  the  amendment  of  1907  to  section  647,  Code  of  Civil 
Procedure,  clearly  dispenses  with  the  necessity  for  an  exception  to 
a  ruling  on  an  instruction,  which  formerly  existed,  as  a  prerequisite 
to  review  on  appeal;  and  it  is  probable  that  an  exception  is  no 
longer  required  under  the  seventh  subdivision  of  section  657  of 
the  Code  of  Civil  Procedure,  to  obtain  a  review  by  motion  for  new 
trial. 
Section  188  of  the  old  Practice  Act  was  as  follows: 
''An  exception  is  an  objection  taken  at  a  trial  to  a  decision  ufKni 
a  matter  of  law,  whether  such  trial  be  by  jury,  court,  or  referees, 
and  whether  the  decision  be  made  during  the  formation  of  a  jury, 
or  in  the  admission  of  evidence,  or  in  the  charge  to  a  jury,  or  at 


Colo.  App.  140,  50  Pae.  207;  Hojt 
▼.  Maeon,  2  Colo.  502;  McFeters  y. 
Pieraon,  15  Colo.  201,  22  Am.  St.  Bep. 
388,  24  Pae.  1076;  Jacobs  y.  MitcheU, 
2  Colo.  App.  456,  31  Pae.  235;  Kan- 
sas etc.  Co.  y.  Ward,  4  Colo.  30;  Ma- 
son Y.  Sieglitz,  22  Colo.  320,  44  Pae. 
588;  Schmidt  v.  Stecker,  3  Colo.  273; 
Denver  v.  Hyatt,  28  Colo.  129,  63  Pae. 
403;  Ruby  etc.  Co.  v.  Prentiee,  25 
Colo.  4,  52  Pae.  210;  Denver  etc.  Co. 
Y.  Pulaski  etc.  Co.,  11  Colo.  App.  41, 
52  Pae.  224;  Adams  Ex.  Co.  y. 
Aldridge,  20  Colo.  App.  74,  77  Pae.  6; 
SehoUay  y.  M.  W.  Co.,  17  Colo.  App. 
126,  67  Pae.  182 ;  Bradbury  v.  Alden, 
13  Colo.  App.  208,  57  Pae.  490;  Den- 
ver etc.  Co.  Y.  Young,  30  Colo.  349, 
70  Pae.  688 ;  Bice  y.  Williams,  18  Cok>. 
App.  330,  71  Pae.  433;  Big  Hatchet 
etc.  Co.  Y.  Colvin,  19  Colo.  App.  405, 
75  Pae.  605 ;  Scott  y.  Astoria  etc.  Co., 
43  Or.  26,  99  Am.  St.  Rep.  710,  72 
Pae.  594,  62  L.  R.  A.  543 ; 

This  may  be  said  to  be  a  fair  ex- 
pression of  the  rule  in  other  jurisdic- 
tions where  exceptions  are  required. 
See,  generally,  the  foUowing:  Niekum 
V.  Gaston,  24  Or.  380,  33  Pae.  671,  35 
Pae.  31;  Bell  y.  Washington  etc.  Co., 
8  Wash.  27.  35  Pae.  405;  Dunham  y. 
Hollo  way,  3  Okl.  244,  41  Pae.  140; 
Sexton  Y.  School  District,  9  Wash.  5, 
36  Pae.  1052;  Hamilton  v.  Great  Palls 
etc.  Co.,  17  Mont.  334,  42  Pae.  860, 
43  Pae.  713;  Lichty  y.  Tannatt,  11 
Wash.  37,  39  Pae.  260;  Seoville  y. 
Salt  Lake  City,  11  Utah,  60,  39  Pae. 
481;   People  v.  BerUn,  10  Utah,  39, 


36  Pae.  199;  Lowe  y.  Salt  Lake  City, 

13  Utah,  91,  57  Am.  St.  Rep.  708, 
44  Pae.  1050;  Meeker  y.  Gardella,  1 
Wash.  139,  23  Pae.  837;  McKinstiy 
Y.  Clark,  4  Mont.  370,  1  Pae  759; 
Gum  Y.  Murray,  6  Mont.  10,  9  Pae. 
447;   Woods  v.  Berry,   7   Mont.   195, 

14  Pae.  758;  Griswold  y.  Boley,  1 
Mont.  545;  Black  y.  Lewiston,  2  Idaho, 
254,  276,  13  Pae.  80;  Langford  y. 
Jones,  18  Or.  307,  22  Pae.  1064; 
Maling  y.  Orummey,  5  Wash.  222, 
31  Pae.  600;  Snyder  v.  Viola  etc  Co. 
2  Idaho,  771,  26  Pae.  127;  Marks  y. 
Tomkins,  7  Utah,  421,  27  Pae.  6; 
Murray  y.  Murray,  6  Or.  17;  Salomon 
Y.  Cress.  22  Or.  177,  29  Pae.  439;  Me- 
Donougn  y.  Great  Northern  Co.,  15 
Wash.  244,  46  Pae.  334;  Anderson  y. 
Harper,  30  Wash.  378,  70  Pae.  965; 
Glaser  y.  Glaser,  13  OkL  389,  74  Pae. 
944;  Beaman  y.  Martha  Washington 
Co.,  23  Utah,  139,  63  Pae.  631;  Wil- 
son Y.  Sioux  etc.  Co.,  16  Utah,  892, 
52  Pae.  626;  McAllister  y.  Long,  33 
Or.  368,  54  Pae.  194;  Haun  t.  Bio 
Grande  etc.  Co.,  22  Utah,  346,  62  Pae. 
908;  Bush  y.  Spokane  etc.  Co.,  23 
Wash.  501,  63  Pae.  500;  AUead  y. 
Spokane  etc.  Co.,  21  Wash.  324,  58 
Pae.  244;  Ross  y.  Saylor,  39  Mont 
559,  104  Pae.  864;  Ryan  y.  Curlew 
etc.  Co.,  36  Utah,  382,  104  Pae.  218; 
Carroll  y.  Washington  etc.  Co.,  56 
Wash.  467,  105  Pae.  1026;  Coffey  y. 
Seattle,  59  Wash.  686,  109  Pae.  202; 
Gerber  y.  Etna  etc.  Co.,  61  Waah.  184, 
112  Pae.  272. 
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any  other  time  from  the  calling  of  the  action  for  trial  to  the  ren- 
dering of  the  verdict  or  decision."  * 

As  was  said  in  St.  John  v.  Kidd,'  this  section  does  not  in  terms 
fix  the  precise  time  at  which  the  exception  must  be  taken.  But  as 
has  been  stated,  the  object  of  requiring  the  party  to  take  a  specific 
exception  is  to  call  the  judge's  attention  to  what  is  claimed  to  be 
erroneous,  so  as  to  afford  him  an  opportunity  to  correct  the  result 
of  inadvertence.  The  correction  must  of  course  be  made  to  the 
jury,  and  consequently  cannot  be  made  after  they  have  retired,  un- 
less they  be  called  back,  which  is  undesirable  for  many  reasons. 
Accordingly,  the  construction  given  to  the  above  section  was  that 
the  exception  should  be  taken  before  the  retirement  of  the  jury. 
In  Letter  v.  Putney  •  the  exceptions  were  not  taken  until  after  the 
rendition  of  the  verdict.  They  were  held  to  have  been  too  late, 
and  the  court  said:  ''A  party  cannot  first  take  his  chances  of  a 
verdict,  upon  instructions  given  or  refused  without  exception,  and 
then  afterward  except  to  the  action  of  the  court  upon  a  motion  for 
new  trial.  Had  he  made  his  objections  at  the  proper  time  the 
court  might  have  ruled  differently."  In  Collier  v.  Corbett*  the 
court  refused  to  examine  the  correctness  of  instructions,  because 
they  "were  not  excepted  to  at  the  time  they  were  given  or  re- 
fused"; but  the  report  does  not  show  the  precise  time  at  which  the 
exceptions  were  taken.  In  the  subsequent  case  of  Hicks  v.  Cole- 
man,* Sawyer,  J.,  delivering  the  opinion,  **took  occasion  to  re- 
mark" that  exceptions  to  a  charge  should  be  taken  ''at  the  time 
of  the  trial,  in  order  that  the  judge  may  have  an  opportunity,  be- 
fore the  jury  retires,  to  correct  any  error  he  may  have  inadvertently 
fallen  into  in  drawing  up  the  charge  in  the  hurry  and  perplexi- 
ties of  the  trial."    In  view  of  these  cases  it  may  be  said  that  under 


1  Laws  of  1851,  p.  80. 

Sections  1457  and  1463,  Beyised 
Statutes  of  Arizona,  are  sufficient  au- 
thority for  dispensing  with  formal  ex- 
ceptions to  rulings  upon  instructions 
in  that  jurisdiction.  So,  also,  does 
section  6784  of  the  Revised  Code  of 
Montana,  in  that  state.  Section  132, 
Lord's  Oregon  Laws,  provides  that  the 
charge  of  the  court  shall  be  in  writing 
and  filed  with  the  clerk;  and  section 
172  dispenses  with  exceptions  to  rul- 
ings which  are  a  part  of  the  record. 
This  would  seem  to  dispense  with  the 
necessity  of  exceptions  to  rulings  upon 


instructions.  Subdivision  4  of  section 
339,  Bern.  &  Bal.  Code  of  Washington 
(section  4993,  Bal.  Code),  provides 
that  exceptions  to  instructions  may  be 
taken  at  any  time  prior  to  the  hearing 
of  the  motion  for  a  new  trial. 

s  26  Cal.  263,  4  Morr.  Min.  Bep.  454. 

»  7  C^l.  423. 

*  15  Cal.  183. 

»  25  Cal.  122.  85  Am.  Dec.  103, 
See,  also,  St.  John  v.  Kidd,  26  Cal. 
263,  4  Morr.  Min.  Bep.  454;  and  see 
Phelps  V.  Mayer,  15  How.  (U.  8.)  160, 
14  L.  ed.  643.  See,  also,  Sharp  v. 
Hoffman,  79  CaL  404,  21  Fae.  846* 
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the  old  Practice  Act  the  role  was  that  exceptions  to  a  charge  must 
be  taken  before  the  retirement  of  the  jury.  Section  646  of  the 
Code  of  Civil  Procedure,  which  corresponds  to  the  section  above 
quoted,  provides,  among  other  things,  that:  ''The  exception  must 
be  taken  at  the  time  the  decision  is  made."*  This  establishes 
beyond  question  the  rule  which  obtained  under  the  old  Practice 
Act.  In  Mallet  v.  Swain  ^  the  exceptions  were  taken  immediately 
after  the  retirement  of  the  jury.  They  were  held  to  be  too  late,  and 
Myrick,  J.,  delivering  the  opinion  of  department  two,  said:  "The 
statute  requires  that  an  exception  be  taken  at  the  time  of  the  rul- 
ing. This  was  not  done.  It  was  not  error,  therefore,  for  the  court 
to  refuse  to  note  an  exception  at  a  subsequent  time.  There  was 
ample  time  after  the  ruling,  and  before  the  jury  retired  to  have 
taken,  an  exception. ' ' 

The  rule,  however,  should  not  be  extended  beyond  its  object. 
If  the  instruction  be  such  that  the  judge  would  not  have  changed 
it  had  exception  been  made  before  the  jury  retired,  it  is  in  lus 
discretion  to  allow  one  afterward.  This  was  held  under  the  old 
Practice  Act  in  St.  John  v.  Eidd  above  cited.  In  that  case  the 
exception  was  taken  after  the  retirement  of  the  jury,  but  before  the 
rendition  of  the  verdict,  and  was  allowed  by  the  judge.  On  appeal 
Sanderson,  C.  J.,  delivering  the  opinion,  said:  ''The  one  hundred 
and  eighty-eighth  section  of  the  Practice  Act  thus  defines  an  ex- 
ception :  'An  exception  is  an  objection  taken  at  the  trial  to  a  de- 
cision upon  a  matter  of  law,  whether  such  trial  be  by  jury,  court, 
or  referees,  and  whether  the  decision  be  made  during  the  fonna- 
tion  of  the  jury,  or  in  the  admission  of  evidence,  or  in  the  charge 
to  a  jury,  or  at  any  other  time  from  the  calling  of  the  action  for 
trial  to  the  rendering  of  the  verdict  or  decision.'  This  section 
does  not  in  terms  fix  the  precise  time  at  which  an  exception  must 
be  taken,  but  it  implies,  we  think,  that  the  exception  should  be 
taken  at  the  time  the  ruling  is  made;  that  is  to  say,  before  any 
further  steps  are  taken  or  progress  made  in  the  trial,  and  in  time 
to  enable  the  opposite  party  or  the  court,  as  the  case  may  be,  to 


•  The  section  adds  "except  as  pro- 
vided in  section  647."  This  latter 
section  provides  that  the  verdict,  and 
certain  other  matters  (not  exceptions 
to  instructions),  shaU  be  deemed  to 
have  been  excepted  to.  Section  646, 
as  quoted  in  the  text,  was  enacted  in 


1876.    But  the  section  as  first  adopted 
contained  equivalent  language. 

▼  56  Gal.  171.  And  see  Garoutte  v. 
Williamson,  108  CaL  140,  41  Pfte.  S5, 
413,  where  it  appeared  that  the  excep- 
tions were  not  taken  until  after  tie 
jury  had  retired  to  consider  of  their 
verdict,  and  it  was  held  too  late. 
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remedy  the  objection,  if  it  be  deemed  a  substantial  one.  The  ques- 
tion is  doubtless  one  which  rests  very  much  in  the  discretion  of  the 
court  below,  and  which  the  district  courts  might  regulate  by  a 
rule,  as  provided  in  the  twenty-eighth  section  of  the  Judiciary  Act. 
In  the  present  case  the  court  below  allowed  the  exceptions,  and 
we  think  it  was  not  error  to  do  so,  and  had  the  court  refused  to 
do  so,  we  should  have  been  of  the  same  opinion.'' 

There  seems  to  be  no  good  reason  why  the  rule  above  laid  down 
should  not  apply  under  the  Code  of  Civil  Procedure,  at  least  to 
the  extent  in  which  it  was  applied  in  St.  John  v.  Eidd ;  that  is  to 
say,  that  the  judge  may,  in  his  discretion,  allow  the  exception  after 
the  jury  have  retired,  and  before  they  have  rendered  their  verdict. 
Probably  the  exception  could  be  allowed  at  any  time  before  the 
termination  of  the  trial.  Whether  it  could  be  allowed  afterward 
may  admit  of  some  doubt.  The  question  cannot  be  satisfactorily 
answered  in  the  absence  of  a  decision  upon  it. 

§  130.  Exceptions  to  Instructions  cannot  be  Bevlewed  if  the 
Record  Does  not  Show  What  the  Evidence  was.  Except  in  the  Case 
of  an  Instruction  Given,  Which  is  Erroneous  in  Every  Conceivable 
State  of  the  Evidence. — As  will  be  hereafter  shown,^  every  legiti- 
mate presumption  is  in  favor  of  the  judgment  of  the  court  below. 
Under  this  rule,  if  the  evidence  given  at  the  trial  be  not  in  the 
record,  it  will  be  presumed  that  instructions  given  were  justified 
by  the  evidence,  and  that  instructions  refused,  even  if  correct  in 
themselves,  had  no  application  to  the  evidence.  The  rule  is  well 
settled.  With  respect  to  instructions  given  it  was  first  laid  down 
in  People  v.  McCauley.^  In  that  case  the  instructions  and  excep- 
tions were  brought  up  without  the  evidence.  Bennett,  J.,  deliver- 
ing the  opinion,  said:  ''The  correctness  or  incorrectness  of  the 
charge  to  the  jury  cannot  be  determined  without  the  court  having 
before  it  the  testimony  from  which  alone  can  be  seen  the  applica- 
bility of  the  charge.  Instructions  are  always  given  with  reference 
to  the  facts  proved  to  the  jury,  and  an  instruction  that  would  be 
perfectly  sound  in  one  case  might  be  unsound  in  another.  The 
propositions  laid  down  by  the  court  are  all  correct  in  certain  cases ; 
whether  they  fitted  this  case  cannot  be  ascertained  from  the  record. 
If  the  appellant  desired  to  show  that  they  were  incorrect,  he  should 
have  spread  upon  the  record  the  testimony,  or  the  facts  in  rela- 

a  Section  285,  post.  s  1  Cal.  379. 
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tion  to  which  the  law  was  laid  down  by  the  court."  The  same 
doctrine  was  asserted  and  acted  upon  in  subsequent  cases.'  In 
relation  to  refusals  to  instruct,  the  rule  was  laid  down  in  Nelson  ▼. 
Lennon/  in  which  case  Terry,  C.  J.,  delivering  the  opinion,  said: 
*^In  this  case  appellant  assigns  as  error  the  refusal  of  the  court 
to  give  certain  instructions,  but  the  record  contains  no  statement 
of  the  evidence  to  show  that  the  instructions  asked  had  any  rela- 
tion to  the  facts  proven.  In  White  v.  Wentworth,  3  CaL  426 
[White  V.  Abernathy],  we  held  'all  intendments  must  be  in  favor 
of  sustaining  the  judgment  of  courts  of  original  jurisdiction,  and 
to  disturb  such  judgments  it  is  not  sufficient  that  error  may  haye 
intervened,  but  it  must  be  affirmatively  shown  by  the  record. 
Therefore  the  naked  directions  of  a  court,  unaccompanied  with  any 
statement  of  facts,*  cannot  satisfy  us  of  substantial  error,  although 
some  of  the  directions  may  not  be  in  consonance  with  the  roles  of 
law.  They  may  be  in  reference  to  the  facts  merely  abstract,  or 
only  detrimental  to  the  party  not  complaining  of  error,  or  totally 
inapt  to  mislead  the  jury.'  This  rule  applies  with  much  greater 
force  to  the  refusal  of  the  court  to  give  instructions.'*  The  rule 
has  been  applied  in  subsequent  cases.* 

The  rule  suffers  no  exception  in  the  case  of  refusals  to  instruct. 
But  it  is  manifest  that  it  is  possible  for  the  judge  to  announce 
propositions  which  would  not  be  correct  under  any  circumstances. 
And  in  such  case  it  could  not  be  presumed  that  evidence  was  given 
which  warranted  the  instructions.  Accordingly,  it  has  been  held 
that  where  instructions  given  are  erroneous  under  every  conceiv- 
able state  of  the  evidence,  exceptions  to  them  will  be  sustained, 
although  none  of  the  evidence  is  in  the  record.    Thus  in  People  v. 


•  People  V.  Baker,  1  Cal.  403;  White 
▼.  Abernathy,  3  Cal.  426;  People  ▼. 
Quincj,  8  Cal.  89;  Nelson  ▼.  Mitchell, 
10  Cal.  92;  Beckman  v.  McKay,  14 
Cal.  250;  People  v.  Arnold,  15  Cal. 
476;  People  v.  Bonnej,  19  Cal.  426; 
People  V.  Donahue,  45  Cal.  321;  Peo- 
ple V.  Whitney,  53  Cal.  420;  People 
V.  Torres,  38  Cal.  141;  Hinkle  v.  S. 
F.  &  N.  P.  R.  R.,  55  Cal.  627,  5  Morr. 
Min.  Rep.  645;  People  ▼.  Strong,  46 
Cal.  302;  People  v.  V^illiamB,  75  Cal. 
306,  17  Pac.  211;  Carpenter  v.Ewing, 
76  Cal.  487,  18  Pac.  432;  People  v. 
O'Leary,  77  CaL  30,  18  Pac.  856;  Peo- 

?le  V.  Olsen,  80  Cal.  122,  22  Pac.  125; 
eople  y\  Donguli,  92  CaL  607^  28  Pae. 


782;  Harris  y.  Bamhart,  97  Cal.  54«, 
32  Pae.  589;  People  ▼.  MendenhaU, 
135  Cal.  344,  67  Pac.  325;  People  t. 
Allen,  144  Cal.  298,  77  Pac  948;  Peo- 
ple v.  Wong  Fook  Sam,  146  CaL  114, 
79  Pkc.  848. 

«  10  CaL  49. 

»  People  V.  Best,  39  Cal.  690;  Brown 
V.  Kenfleld,  50  CaL  129;  People  t. 
Smith,  57  CaL  131;  People  v.  Broth- 
erton,  47  Gal.  388;  Baldwin  t.  Born- 
heimer,  48  CaL  433 ;  People  v.  Gilbert, 
60  Cal.  108 ;  People  ▼.  Herbert,  61  CaL 
544;  Harris  y.  Bamhart,  97  Cal.  546. 
32  Pac.  589;  Frost  v.  Grizzly  Bloff 
Co.,  102  Cal.  525,  36  Pac  929. 
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Levison,*  the  judgment  was  reversed  for  the  giving  of  a  certain 
instruction,  although  the  evidence  was  not  brought  up.  And 
Baldwin,  J.,  delivering  the  opinion,  said:  ''It  is  true  there  is  no 
statement  in  this  case.  But  where  the  instructions  are  erroneous 
under  any  and  every  state  of  facts,  then  this  court  will  review 
them.  For  it  follows  as  necessarily  that  the  court  erred  to  the 
prejudice  of  the  defendant  when  there  is  no  statement  as  when 
one  exists.  If,  however,  the  instructions  may  be  correct  under 
any  supposed  state  of  facts,  as  the  appellant  must  show  affirmative 
error,  we  presume  in  favor  of  the  judgment  below."  This  case 
has  been  followed  in  all  subsequent  ones  relating  to  the  matter.^ 
It  is  to  be  observed  in  this  regard,  that  where  instructions  given 
are  erroneous  under  every  conceivable  state  of  the  evidence,  it 
may  be  presumed,  in  the  absence  of  the  evidence,  that  they  were 
mere  abstract  propositions,  having  no  relation  to  the  case.  Such 
would  have  to  be  the  presumption  under  the  rule  that  all  legiti- 
mate presumptions  must  be  made  in  support  of  the  judgment. 
But  as  has  been  stated,  an  abstract  instruction  may  be  misleading, 
and  if  so  wiU  be  ground  for  reversal.'  And  as  will  be  shown  here- 
after,* if  error  be  made  to  appear,  injury  from  it  is  presumed, 
unless  the  contrary  can  be  gathered  from  the  record.  So  that  in 
the  absence  of  the  evidence  it  must  be  presumed  that  an  instruc- 
tion which  is  erroneous  in  any  conceivable  state  of  the  evidence 
misled  the  jury. 

It  is  also  to  be  observed  that  there  are  other  modes  of  indicating 
what  the  evidence  was  than  by  a  statement  of  it  in  haec  verba. 
A  brief  statement  of  what  it  tended  to  prove  is  sufficient  in  most 
cases  to  point  the  instructions,  and  is  preferable  from  its  simplic- 
ity and  conciseness.  And  upon  the  same  principle,  if  it  can  be 
gathered  from  any  portion  of  the  record  what  was  the  character 
of  the  evidence,  it  is  sufficient.  Thus  in  People  v.  Dick,^®  none  of 
the  evidence  was  brought  up,  but  the  record  showed  that  the  judge 
in  charging  the  jury  assumed  that  "the  evidence  implicating  or 
tending  to  implicate  the  defendant  in  the  crime  of  which  he  was 
accused  was  of  a  circumstantial  kind,  and  elaborated  the  subject 
of  circumstantial  evidence  at  great  length  before  the  jury";  but 

•  16  Cal.  98,  76  Am.  Dec.  505.  39  Cal.  694;  People  v.  Boney,  19  Cal. 

T  People  V.  King,  27  Cal.  507,  87  426. 

Am.  Dee.  95;  People  v.  Dick,  32  Cal.  8  See  section  122,  ante, 

213;  People  v.  Dick,  34  Cal.  663;  Peo-  »  See  section  287,  post. 

pie  V.  Torres,  38  Cal.  141;  People  v.  lo  32  Cal.  213. 
Padillia,  42  CaL  535;  People  v.  Long, 
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refused  two  instructions  asked  by  the  defendant  upon  the  subject, 
which  were  sound  as  legal  propositions,  and  ought  to  have  been 
given  if  they  related  to  any  portion  of  the  evidence.  The  supreme 
court  held  that  it  sufficiently  appeared  that  the  instructions  had 
relation  to  the  evidence,  and  Currey,  C.  J.,  delivering  the  opinion, 
said:  *'It  is  not  in  aU  cases  necessary,  in  order  to  ascertain  that  a 
fatal  error  has  been  committed,  that  the  evidence  should  be  before 
the  court  of  review.  If  the  action  of  the  court  of  which  complaint 
is  made  be  manifestly  erroneous  under  any  and  every  conceivable 
state  of  facts,  or  under  the  facts  and  circumstances  of  the  case 
as  they  seemed  to  have  been  assumed  by  the  court  that  tried  the 
cause,  this  court  will  not  hesitate  to  review  such  action,  notwith- 
standing the  evidence  may  not  be  brought  before  us." 

§  131.  How  Instructions  are  to  be  Construed. — ^All  the  parts  of 
a  charge  must  be  construed  together.  If,  taken  as  a  whole,  the 
charge  was  substantially  correct  and  could  not  have  misled  the 
jury,  the  judgment  will  not  be  disturbed.^    In  this  regard  Rhodes, 


1  The  rule  requiring  the  entire 
charge  to  be  construed  together,  and 
isolated  errors  therein  to  be  disre- 
garded, if  upon  the  whole  charge  it 
could  be  said  that  no  prejudicial  error 
had  been  oomniitted,  is  of  practicallj 
universal  application,  as  will  appear 
from  the  following  partial  list  of  de- 
cisions in  which  it  was  applied  or  sus- 
tained: 

California:  Carrington  y.  Pacific 
MaU  8.  8.  Co.,  1  Cal.  475;  People  y. 
Dennis,  39  Gal.  625;  Livermore  y. 
Stine,  43  Cal.  274;  People  v.  QeYe- 
land,  49  Gal.  577;  People  y.  Nelson, 
56  Gal.  77;  Ellis  v.  Tone,  58  Cal.  289; 
People  y.  Morine,  61  Cal.  367 ;  Wilson 
y.  Southern  Pacific  Co.,  62  CaL  164; 
People  y.  McDowell,  64  Gal.  467,  3 
Pac.  124;  People  y.  Tomlinson,  66  CaL 
344,  5  Pac.  509;  People  v.  McCurdj, 
68  Gal.  576,  10  Pac.  207;  People  y. 
Kernaghan,  72  Gal.  609,  14  Pac.  566; 
People  y.  Lee  Sare  Bo,  72  Gal.  623, 
14  Pac.  310;  People  y.  Flynn,  73  Gal. 
^11,  15  Pac.  102;  Hanscomb  y.  Drul- 
lard,  79  Gal.  234,  21  Pac.  736;  Mon- 
aghan  y.  Boiling  MiU  Co.,  81  Gal.  190, 
22  Pac.  590;  People  y.  Alsemi,  85  Cal. 
434,  24  Pac.  810;  People  y.  Ah  Jake, 
91  Gal.  98,  27  Pac.  595;  Swain  y. 
Fourteenth  Street  B.  B.,  93  Gal.  179, 
28  Pac.  829;  People  v.  Bruggy,  93 
Cal.  476,  29  Pac.  26;  Doty  v.  O'Neil, 
«5  CaL  244,  30  Pac.  526;  People  y. 


Etting,  99  CaL  577,  34  Pae.  237; 
Stephenson  y.  Southern  Paeiile  Co., 
102  CaL  143,  34  Pac.  618,  36  Pac  407; 
People  y.  Fehrenbach,  102  Cal  394, 36 
Pac.  678;  Nichol  y.  Laumeister,  102 
Gal.  658,  36  Pac.  925;  People  ▼.  An- 
derson, 105  Cal.  32,  38  Pae.  513;  FM- 
ple  y.  Leonard,  106  CaL  302,  39  Fk. 
617 :  People  y.  Gibson,  106  CaL  458, 
39  Pac.  864;  People  y.  WaUaee,  109 
Ga^.  611,  42  Pac.  159;  People  t. 
Shaughneasy,  110  Cal.  598,  43  Pae. 
2;  People  y.  Worden,  113  Cal.  569, 45 
Pac.  844;  People  y.  Armstrong,  114 
CaL  570,  46  Pae.  611;  People  t. 
Gleason,  122  Cal.  370,  55  Pae.  123; 
Portland  Co.  y.  Murphy,  130  CaL  649, 
63  Pac.  70;  People  y.  Jackson,  133 
Gal.  462,  71  Pac.  566;  Wilheba  t. 
Donegan,  143  Cal.  50,  76  Pae.  713; 
Peopfe  y.  Weber,  149  Cal.  325, 86  PW. 
671;  Hamlin  y.  Pacific  Eleetrie  Co., 
150  CaL  776,  89  Pac.  1109;  Gome*  J- 
Scanlan,  155  OaL  528,  102  Pae.  ^^ 
Boin  y.  Spreckels,  155  CaL  612>  ^^ 
Pac.  937;  Parkin  y.  Grayson  etc.  Co, 
157  Cal.  41,  106  Pac  210;  Big  'O','!? 
etc.  Co.  y.  HamUton,  157  CaL  130, 13^ 
Am.  St.  Bep.  118,  107  Pac  301;  >«* 
ente  y.  Sierra  etc  Co.,  158  CaL  4i.. 
Ill  Pac  95;  People  y.  Dayia,  \^;\ 
App.  8,  81  Pac.  716,  88  Pac  1^*/ 
De  Witt  y.  Floreston  etc  Co.,  '  "^ 
App.  774,  96  Pac.  397.  ^ 

Colorado:  Union  etc  Co,  v.  ^^J 
Mountain  Bank,  2  Colo.  565;  t^^^ 
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J.y  delivering  the  opinion  in  Bradley  v.  Lee,*  said:  ''It  seldom 
occurs  that  a  single  instruction;  given  for  the  purpose  of  present- 


T.  BoekweU,  4  Colo.  375;  Finerty  t. 
Fritz,  6  Colo.  136;  Coleman  t.  Davis, 
13  Colo.  98,  21  Pac.  1018;  Dozenbeck 
T.  Bajmer,  13  Colo.  451,  22  Pac.  787; 
Simonton  v.  Bohm,  14  Colo.  51,  23 
Pae.  86;  Doherty  v.  Morris,  17  Colo. 
105,  28  Pae.  85;  De  St.  Aubin  v. 
Field,  27  Colo.  414,  62  Pfte.  199;  Beals 
V.  Cone,  27  Colo.  473,  83  Am.  St.  Bep. 
92,  62  Pae.  948,  20  Morr.  Min.  Bep. 
591:  Davis  v.  Shepherd,  31  Colo.  141, 
75  Pac.  57;  MeCormick  ▼.  Parriott, 
33  Colo.  382,  80  Pac.  1040;  Bailev  v. 
Carlton,  43  Colo.  4,  95  Pac.  542;  Den- 
ver etc.  Co.  v.  Martin,  44  Colo.  324, 
98  Pac.  836:  Keefer  v.  Amioone,  45 
Colo.  110,  100  Pac.  594;  Denver  etc. 
Co.  V.  Wright,  47  Colo.  336,  107  Pae. 
1074;  Grimes  v.  Greenblatt,  47  Colo. 
495,  107  Pac.  1111 ;  GiU  v.  Schneider, 
48  Colo.  382,  110  Pac.  62;  Idaho  etc. 
Co.  ▼.  Colorado  etc.  Co.  (Colo.), 
Ill  Pac.  553;  Denver  etc.  Co.  ▼. 
Howe  (Colo.),  112  Pac.  779;  Hurd 
V.  Atkins,  1  Colo.  App.  449,  29 
Pae.  528;  Cnrr  v.  HandleT,  3  Colo. 
App.  54,  31  Pac  939;  Pickett  v. 
Handy,  9  Colo.  App.  357,  48  Pftc.  820; 
Hindree  v.  McPhee,  11  Colo.  App.  398, 
53  Pac.  389;  Denver  etc.  Co.  v.  Mar- 
tine,  12  Colo.  App.  299.  55  Pac.  743; 
Ames  V.  Patridge,  13  Colo.  App.  407^ 
58  Pac.  341;  Blackman  v.  Edsall,  17 
Colo.  App.  429,  68  Pac.  790;  Colorado 
Springs  etc.  Co.  v.  Maj,  20  Colo.  App. 
204,  77  Pac.  1093. 

Idaho:  Whitney  t.  Cleveland,  13 
Idaho,  558,  91  Pac.  176;  Tarr  v.  Ore- 

gon  etc.  Co.,  14  Idaho,  192,  125  Am. 
t.  Bep.  151  93  Pac.  957;  Barrow  v. 
Iiewis  Co.,  14  Idaho,  698,  95  Pac.  682; 
Just  V.  Idaho  etc.  Co.,  15  Idaho,  639, 
133  Am.  St.  Bep.  140,  102  Pac.  381 ; 
Anderson  t.  Great  Northern  Co.,  15 
Idaho,  513,  99  Pac.  91. 

Montana:  Hamilton  v.  Great  Falls 
Co.,  17  Mont.  334,  42  Pac.  860,  43 
Pac.  713;  Stephens  v.  Elliott,  3$ 
Mont.  92,  92  Pac.  45;  Harrington  v. 
Butte,  36  Mont.  478,  93  Pac.  640; 
Frederick  ▼.  Hale   (Mont.),  112  Pac 

ro. 

Nevada:  Christensen  y.  Floriston 
etc  Co.,  29  Nev.  552,  92  Pac.  210. 

Oklahoma:  Chicago  etc.  Co.  v. 
Johnson,  25  Okl.  760,  107  Pac.  662 ; 
Great  Western  etc.  Uo.  v.  Davidson 
ete.  Co.,  26  OkL  626,  110  Pac  1096. 


Oregon:  Smitson  v.  Southern  Pa- 
cific Co.,  37  Or.  74,  60  Pac.  907;  Bank 
V.  Woodell,  38  Or.  294,  61  Pac.  837, 
65  Pac  520;  Cederson  v.  Oregon  etc 
Co.,  38  Or.  343,  62  Pac.  637,  63  Pkc 
763;  Wadhams  v.  Inman-Poulsen  Co., 
38  Or.  143,  63  Pac.  11;  La  Grande  etc. 
Co.  T.  Shaw,  44  Or.  416,  72  Pac.  795, 
74  Pac.  919;  Beadle  v.  Paine,  46  Or. 
424,  80  Pac.  903;  Bidinffs  v.  Marion 
Co^  50  Or.  30,  91  Pac.  22. 

Utah:  Anderson  v.  Daly,  16  Utah, 
28,  50  Pac.  815;  McComick  v.  Mining 
Co.,  23  Utah,  71,  63  Pac.  820;  Downey 
V.  Gemini,  24  Utoh,  431,  91  Am.  St. 
Bep.  798,  68  Pac.  414;  Olsen  v.  Ore- 
gon etc.  Co.,  24  Utah,  460,  68  Pac. 
143;  Morgan  v.  Mammoth  etc.  Co.,  26 
Utah,  174,  72  Pac.  688;  Bogers  v. 
Bio  Grande  etc.  Co.,  32  Utah,  367,  125 
Am.  St.  Bep.  876,  90  Pac.  1075:  Gim- 
nich  etc.  Co.  v.  Sorensen,  34  Utan,  109, 
96  Pac.  121;  Neesley  v.  Southern  Pa- 
cific Co.,  35  Utah,  259,  99  Pac.  1067 ; 
Cromeenes  v.  San  Pedro  etc.  Co. 
(Utah),  109  Pac.  10. 

Washington:  Seattle  etc.  Co.  y. 
Seattle,  6  Wash.  101,  32  Pac.  1058; 
Cameron  v.  Union  etc.  Line,  10  Wash. 

507,  39  Pac.  128;  Bums  v.  Woolery, 
15  Wash.  134,  45  Pae.  894;  Carstens 
V.  Earles,  26  Wash.  676,  67  Pac.  404; 
Bell  V.   Spokane  etc.   Co.^0   Wash. 

508,  71  Pac.  31;  Gray  v.  Washington 
etc.  Co.,  30  Wash.  665,  71  Pac.  206; 
Hart  V.  Seattle  etc.  Co.,  37  Wash.  424, 
79  Pac.  954;  Wikstrom  v.  Preston  Hill 
Co.,  48  Wash.  164,  93  Pac.  213;  Bar- 
day  V.  Puget  Sound  etc.  Co.,  48  Wash. 
241,  93  Pac.  430,  16  L.  B.  A.,  N.  S., 
140;  Portland  etc.  Co.  v.  Clarke  Co., 
48  Wash.  409,  93  Pac.  1083;  Gage  V. 
Springston  etc.  Co.,  53  Wash.  108,  101 
Pac.  501;  St.  John  v.  Cascade  Co.,  53 
Wash.  193,  101  Pkc.  833;  Haskins  v. 
Seattle  etc.  Co.,  53  Wash.  184,  101 
Pac.  836;  Sudden  v.  Morse,  55  Wash. 
372,  104  Pac.  645:  Wiemann  v.  Jack- 
man  etc  Co.,  57  Wash.  682,  107  Pac. 
844;  Olmstead  ▼.  Olympia,  59  Wash. 
147,  109  Pac.  602;  Caywood  v.  Seattle 
etc.  Co.,  59  Wash.  566,  110  Pac.  420; 
Shaw  V.  Woodland  Co.,  61  Wash.  56,* 
111  Pac.  1070;  Coffer  v.  Erickson,  61 
Wash.  559,  112  Pac.  643;  Myhra  v. 
Chicago  etc.  Co.  (Wash.),  112  Pac. 
939. 

2*38  CaL  362,  4  Morr.  Min.  Bep. 
470.    It  was  said  in  one  ease  that  "an 
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ing  the  law  upon  a  point  arising  upon  more  tlian  one  fact,  con- 
tains all  the  qualifications  and  provisos  that  would  be  necessary 
if  no  other  instruction  were  given;  but  it  is  always  intended 
that  such  instructions  should  be  read,  together  with  the  other 
instructions  upon  the  same  point,  or  those  involving  a  consider- 
ation of  the  same  facts."  So  in  People  v.  Doyell,*  McEnstry, 
J.,  delivering  the  opinion,  said:  "If  without  straining  any  portion 
of  the  language  it  harmonizes  as  a  whole,  and  fairly  and  correctly 
presents  the  law  bearing  on  the  issues  tried,  we  will  not  disturb 
the  judgment  because  a  separate  instruction  does  not  contain  aU 
the  conditions  and  limitations  which  are  to  be  gathered  from  the 
entire  text."  So  in  People  v.  Kennedy,*  Thornton,  J.,  delivering 
the  opinion  of  department  two,  said:  ''To  arrive  at  the  meaning 
of  such  directions,  we  must  look  to  all  the  directions  given  to 
the  jury  by  the  court.  The  meaning  of  the  court  below  cannot 
be  fairly  arrived  at  by  a  partial  view  of  what  the  jury  was  told 
waB  the  law  by  which  they  should  be  governed." 

So  in  People  v.  Turcott**  the  court  held  that  "the  sentences  or 
separate  parts  of  a  charge  should  be  read  in  connection  with  the 
context,  and  the  instructions  as  a  whole,  and  if,  when  so  read, 
it  appears  that  the  jury  was  correctly  instructed,  the  judgment 
will  not  be  reversed  because  there  is  an  apparent  conflict  between 
isolated  sentences."  So  in  Stephenson  v.  Southern  Pacific  Co.,** 
it  was  held  that  "instructions  are  to  be  read  and  considered  as 
a  whole,  and  the  fact  that  when  taken  separately  some  of  them 
may  fail  to  enunciate  in  precise  terms,  and  with  legal  accuraey» 
propositions  of  law,  does  not  necessarily  render  them  erroneous; 
but  it  is  sufficient  if  all  the  instructions  taken  together,  and  not 
being  inconsistent  with  each  other,  or  confusing,  shall  give  to 
the  jury  a  fair  and  just  notion  of  the  law  on  the  point  discussed." 
So  in  Murray  v.  White**  it  was  said:  instructions  are  unob- 
jectionable when  they  are  sufficiently  full,  and  considered  to- 
gether state  the  law  of  the  case  clearly  and  correctly,  and  not 
unfairly  to  the  appellant.     So  in  Doty  v.  O'Neil**  it  was  said: 

infltruction  should  be  complete  in  it-  *»  65   Cal.   126,  3   Pac.   461.    See, 

self."    See  Forayth  ▼.  Bower,  54  Cal.  also,  People  v.  Clark,  84  CaL  573,  24 

639.  Pac.  313. 

.  .lo  rMi    QK     a^^    «i-«    P«A«i*  ir  ***  102   Gal.   143,   34  Pac.   618,  36 

fj'^^l  %^^^'  ^^  '     ^^       '  '      105  Cal,  1,  38  Pac.  621. 

66  Ual.  77.  ^  g2  Cal.  119,  23  Pac.  35. 

4  55  CaL  20L  M  95  Cal.  244^  30  Pac  526. 
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''In  an  action  to  recover  the  possession  of  personal  property,  in- 
volving a  question  of  actual  and  continued  change  of  possession, 
under  the  statute  of  frauds,  where  it  is  claimed  by  the  defendant, 
upon  appeal,  that  the  instructions  for  plaintiff  tended  to  mislead 
the  jury  to  infer  that  merely  constructive  possession  of  the  prop- 
erty was  sufiScient  to  uphold  a  transfer  of  the  property  to  the 
plaintiff,  as  against  an  attaching  creditor,  the  jury  could  not  be 
misled,  where  the  instructions  taken  together  as  a  whole  preclude 
such  inference,  and  where  it  appears  that  even  if  the  instructions 
objected  to  were  not  sufficiently  definite  as  to  the  nature  of  the 
possession  required,  those  given  at  the  request  of  the  defendant 
supplied  the  defect,  and  were  not  inconsistent  therewith."  So  in 
People  V.  Tarm  Poi,^  where  there  was  a  general  statement  in  the 
charge  that  a  defendant  charged  with  murder  might  establish 
any  fact  essential  to  his  defense,  as  alibi,  by  a  preponderance  of 
evidence,  such  charge  was  held  to  be  objectionable  in  itself,  but 
not  injurious  to  defendant  when  there  was  a  specific  charge, 
relative  to  the  defense  of  cdibi,  that  if  the  evidence  was  sufficient, 
from  the  whole  case,  and  a  consideration  of  the  entire  testimony, 
to  create  a  reasonable  doubt  as  to  whether  the  defendant  was 
present  at  the  time  and  place  of  the  murder,  he  should  be  ac- 
quitted. So  in  People  v.  Chun  Heong,^'  with  reference  to  the 
construction  of  instructions,  the  court  said: 

VWe  find  that  the  court  used  language  in  its  charge  tending  to 
confusion  upon  some  points,  but  that  the  entire  charge,  construed 
together,  is  sufficiently  accurate  and  free  from  substantial  error, — 
at  least  error  prejudicial  to  the  defendant, — and  conclude  that 
the  judgment  must  be  affirmed." 

So  in  Thomas  v.  Qates:^'  ''The  whole  charge  should  be  taken 
together  as  the  law  of  the  case,  and  if  it  fairly  and  clearly  states 
the  law,  it  is  not  ground  for  reversal  if  there  are  verbal  inaccu- 
racies in  the  charge,  or  that  isolated  sentences  and  phrases  are 
open  to  just  criticism,  but  it  is  sufficient  that  the  charge,  regarded 
as  an  entirety,  shows  no  substantial  error." 

So  in  People  v.  Besold  *^  the  court  said:  **To  determine  whether 
or  not  the  law  was  properly  declared  for  the  guidance  of  the 

«•  86  CaL  225,  24  Pac.  998.    See,  «<  86  Oal.  329,  24  Pac.  1021. 

also,  People  t.  L^ttimore,  86  Cal.  403,  «ff  126  Cal.  1,  58  Pac.  315. 

24  Pae.  1091,  as  to  instructions  as  to  ^  154  Cal.  363,  97  Pac.  871. 
aiibi  in  g^eneraL 
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jury,  we  are  to  look,  not  at  an  isolated  excerpt  from  the  instroe- 
tions,  but  to  the  charge  as  a  whole/' 

It  must  be  borne  in  mind,  however,  that  although  instructions 
may  be  qualified  and  supplemented  by  others,  they  must  not  be 
contradictory.* 

Instructions  must  be  construed  with  reference  to  the  eyidenee 
in  the  case.* 


§  132.    Miscellaneoui   Matters   Belating  to  Listmetions.— If 

the  instructions  be  not  brought  up  the  supreme  court  will  pre- 
sume that  the  court  below  charged  fully  and  correctly  upon  all 
the  issues.^  An  erroneous  instruction  which  produces  no  injury 
wiU  not  be  ground  for  reversal.*  Mere  verbal  criticism  upon  in- 
structions will  not  be  regarded.*  If  plaintiff  be  not  entitled  to 
recover  upon  the  whole  case,  errors  in  instructions  as  to  the  de- 
fense will  not  be  regarded.*  Errors  in  instructions  come  within 
the  general  rule  that  if  error  be  shown,  injury  from  it  wiU  be 
presumed,  imless  the  record  show  the  contrary.* 

It  was  formerly  held  that  the  jury  must  obey  instructions  even 
if  erroneous,  and  that  a  verdict  in  disobedience  to  instractions 
would  be  *' against  law"  and  should  be  set  aside  for  that  reason.* 
But  a  contrary  and  saner  view  has  been  taken  by  the  supreme 
court,  and  it  is  now  settled  that  if  it  appear  to  the  appellate 
tribunal  that  an  instruction  was  erroneous,  it  wiU  not  disregard 
a  verdict  contrary  to  such  erroneous  instruction.**  It  is  not  proper 
practice  in  requesting  instructions  to  read  the  proposed  in8tr^^ 


9  See  Davia  y.  Button,  78  CaL  247, 
18  Pac.  133,  20  Pae.  545;  People  y. 
Lee  Chuck,  78  Cal.  317,  20  Pac.  719; 
Monaghan  y.  Pacific  B.  M.  Co.,  81  Cal. 
190,  22  Pac.  590;  People  y.  Hecher, 
109  Cal.  451,  42  Pac.  307,  30  Oal.  403 ; 
Hanson  v.  Stinehoof,  139  Cal.  169,  72 
Pae.  913;  and  see  on  the  robiect  in 
general,  section  123,  ante.  Also  see 
People  Y.  Ward,  105  CaL  652,  39  Pac. 
33. 

*  See  Brummagin  y.  Bradshaw,  39 
Cal.  24;  People  y.  Graham,  21  Gal. 
261. 

1  Garrison  y.  McGlockley,  38  Cal. 
78;  TuUjT  Y.  Harloe,  35  Cal.  302,  95 
Am.  Dec.  102;  Dawlej  y.  HoYious,  23 
Cal.  103. 

s  Hisler  y.  Carr,  34  Cal.  641 ;  Brad- 
lej  Y.  Lee,  38  CaL  362,  4  Morr.  Min. 


Bep.  470;  Satterlee  y.  Bliss,  96  Gd 
489;  and  see  seetion  286,  pofl. 

s  Brooks  Y.  Crosbj,  22  CaL  42; 
Phenix  M.  ft  If.  Co.  y.  lawrenee,  55 
CaL  143,  12  Morr.  Min.  Bep.  261. 

«  Enrigbt  Y.  8.  F.  ft  S.  J.  B.  B.  Co^ 
33  Cal.  230;  and  see  Hebnrd  t. 
Jefferson  G.  S.  ft  M.  Co.,  33  CtL  290, 
5  Morr.  Min.  Bep.  270;  Berth  t.  C3u^ 
12  Wall.  401,  20  L.  ed.  393. 

s  McDongald  y.  Central  B.  B.  Co^ 
63  CaL  431.  See,  also,  section  287, 
post, 

«  Emerson  y.  Santa  Clan  Co.,  40 
Cal.  543. 

te  LoYsland  y.  Gardner,  79  Oil  317, 
21  Pae.  766,  4  Pae.  395;  Altooas  ete. 
Co.  Y.  Integral  etc.  Co.,  114  CaL  l^i 
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tion  in  the  presence  of  the  jury/  A  party  cannot  object  to  in- 
structions requested  by  himself.*  Instructions  should  not  be 
numerous,  and  those  given  should  be  as  simple  and  plain  as  pos- 
sible,  and  cover  the  issues  so  that  the  jury  fully  understand  them.* 
Instructions  are  for  the  enlightenment  of  the  jury,  and  they 
should  not  be  construed  according  to  technical  rules  of  law.^*  It 
is  assumed  that  the  jury  understood  the  instructions  when  they 
contained  a  correct  exposition  of  the  law  applicable  to  the  case.^^ 


45  Pae.  1047^8  Morr.  Min.  Bep.  410 ; 
Edwards  y.  Wagner,  121  Cal.  376,  63 
Pac.  821;  O'Neill  v.  Thomas  Day  Co., 
152  Gal.  357,  92  Pae.  856. 

But  see  Murray  y.  Heinze,  17  Mont. 
353,  42  Pae.  1057,  43  Pae.  714,  and 
the  eases  there  eited,  which  take  the 
eontrary  view.  Indeed,  so  long  as  it 
is  made  a  ground  for  a  new  trial,  it  is 
not  easy  to  see  how  the  refusal  of  the 
jury  to  find  in  aeeordance  with  the 
instruetions  of  the  eonrt  can  be  re- 
^rded  otherwise  than  as  prejudiciaL 
To  hold  as  in  the  O'Neill  y.  Thomas 
ease  is  to  introduce  a  disturbing  pre- 
cedent into  the  entire  law  upon  the 
subjeet. 

in  Schuyler  y.  Southern  Pacific  Co. 
(Utah),  109  Pae.  458,  the  court  said: 
"It  was  the  duty  of  the  court  to  in- 
Btraet  the  jury  in  matters  of  law;  and 


the  jury,  as  matter  of  duty,  were 
bound  to  follow  the  instructions. 
Bight  or  wrong,  they  were  the  law 
of  the  case  for  the  jury  to  obey  and 
follow.    This  they  did  not  do." 

T  Waldie  y.  Doll,  29  Cal.  555; 
People  V.  Kelly,  28  Cal.  423. 

9  People  Y.  Lopez,  59  Cal.  362; 
Harrison  y.  S.  V.  etc.  Co.,  65  Cal.  376, 
4  Pac.  381;  Sierra  etc.  Water  Co.  y. 
Baker,  70  Cal.  572,  8  Pac.  305, 11  Pae. 
654;  People  y.  Lon  Yeck,  123  Cal.  246, 
55  Pac.  984;  People  y.  Holmes,  126 
CaL  462,  58  Pae.  917.  And  see  Daw- 
son Y.  Schloss,  93  Cal.  205. 

•  Estate  of  Keithley,  134  Cal.  9, 
66  Pac.  5. 

10  People  Y.  Bruggy,  93  Cal.  476,  29 
Pac.  26. 

11  Henderson  y.  Los  Angeles  Trae- 
tion  Co.,  150  Cal.  689,  89  Pae.  976. 
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CHAPTER  XIX. 

PAPERS  ON  WHICH  THE  MOTION  MAT  BE  MADE. 

I  133.    Scope  of  subject. 

S  134.    Except  when  the  motion  is  made  on  the  minutes  of  the  court,  ths 
record  must  be  completed  before  the  motion  is  heard  and  decided. 

§  133.  The  Motion  may  be  Made  in  some  cases  upon  affidavits, 
and  in  others  upon  a  bill  of  exceptions,  or  a  statement,  or  the 
minutes  of  the  court.  The  cases  in  which  these  several  kinds  of 
moving  papers  are  proper,  the  manner  in  which  they  are  to  be 
prepared,  and  their  effect  when  settled,  will  be  considered  in  the 
succeeding  chapters.^ 

§  134.  Except  Where  the  Motion  is  Made  upon  the  Mmnta 
of  the  Court,  the  Record  must  be  Completed  Before  the  Motkm 
is  Heard  and  Decided. — It  will  be  convenient  to  divide  this  sab- 
ject,  and  to  consider  the  parts  separately. 

1.  The  Rule  and  lis  Application. — ^Where  the  motion  is  made 
upon  the  minutes  of  the  court  it  is  to  be  heard  and  decided  with- 
out any  formal  record.  After  the  decision  the  grounds  which  were 
argued  in  support  of  the  motion,  together  with  so  much  of  the 
evidence  or  other  matter  as  may  be  necessary  to  explain  sach 
grounds,  may  be  incorporated  into  a  statement,  which  constitntes 
the  record  upon  which  the  order  may  be  reviewed.  But  in  every 
other  case  the  record  upon  the  motion  must  be  made  up  before 


1  For  synopsis  of  statutory  provi- 
sions see  note  1,  section  135,  post. 
To  the  papers  enumerated  in  the  text 
may  be  added  the  case  or  case-made 
made  use  of  in  some  states  in  connec- 
tion with  appeals  and  writs  of  error. 
While  this  paper  is  less  a  statement 
or  bill  of  exceptions  than  a  transcript 
or  abstract  of  the  record  for  purposes 
of  review  on  appeal^  and  not  intended 
for  use  at  the  hearing  of  the  motion 
for  new  trial,  it  is  noticed,  prepared, 
presented,  settled,  engrossed,  certified, 
etc.,  in  accordance  with  rules  of  prac- 
tice  so   nearly    identical   with   those 


which  prevail  in  Connection  with  state- 
ments and  bills  of  exceptions  as  to 
justify  parallel  treatment  in  the  cob* 
sideration  of  those  papers.  Wher 
ever,  therefore,  in  the  saeeeedin^ 
chapters  of  this  treatise,  reference  is 
made  to  statements  and  bills  of  «• 
ceptions,  whether  the  same  are  pre 
pared  for  use  09  review  on  appeal  or 
on  new  trial  motion,  the  paper  desig- 
nated "case"  or  "ease-made''  is  also 
intended,  in  so  far  as  such  reference 
applies  to  the  rules  of  praetiee  ^t- 
eming  the  preparation,  eertifieatioB, 
etc.,  of  those  papers. 
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the  motion  is  decided.*  Otherwise  the  court  would  not  be  in  a 
position  to  review  its  own  action  as  to  alleged  errors,  or  as  to 
whether  the  verdict  is  justified  by  the  evidence,  having  no  record 
either  of  errors  or  of  the  evidence.^*  Moreover,  such  is  the  pro- 
vision of  the  statute;  and  there  is  no  provision  (except  where 
the  motion  is  heard  upon  the  minutes  of  the  court)  for  making  up 
the  record  after  the  decision  upon  the  motion.  The  rule  requiring 
the  record  to  be  complete  before  the  motion  is  heard  and  decided 
is  an  absolute  one,  and  cannot  be  disregarded.  But  the  conse- 
quences of  its  nonobservance  are  different  in  different  cases.  If 
the  motion  be  granted  by  the  court  below  before  the  record  is  made 
up,  the  order  granting  the  motion  will  be  reversed.'  This  must 
necessarily  be  the  case.  For  since  there  is  no  provision  author- 
izing the  making  up  of  a  record  after  the  decision  of  the  motion, 
and  since  the  supreme  court  cannot  derive  its  knowledge  of  the 
ease  otherwise  than  from  a  record,  it  cannot  know  what  were  the 
merits  of  the  motion  in  the  court  below,  nor  whether  it  had  any 
merits.  Such  being  the  case,  the  supreme  court  must  either  let 
all  such  orders  stand  or  reverse  them  all;  for  there  could  be  no 
more  reason  to  reverse  or  affirm  one  than  another.  But  to  affirm 
all  such  orders  would  be  equivalent  in  effect  to  declining  to  review 
them,  and  would  leave  the  power  of  the  court  below  to  grant  new 
trials  entirely  unchecked,  and  the  party  whose  decision  or  verdict 
was  set  aside  entirely  without  a  remedy.  The  mere  fact,  there- 
fore, that  a  new  trial  was  granted  by  the  court  below  without 
a  record  upon  the  motion  is  sufficient  to  call  for  a  reversal  of 
the  order.  But  if  the  motion  be  denied  without  a  record,  the  order 
denying  it  will  be  affirmed.*    For  the  supreme  court  cannot  know 


1  The  text  applies  to  civil  cases 
only.  It  is  otherwise  in  criminal 
cases.  People  ▼.  Hewitt,  56  Cal.  117 ; 
People  v.  Fisher,  51  Cal.  319;  People 
V.  Ah  I^t   47  Cal.  631. 

i»  See  Fereira  v.  City  Savings  Bank, 
128  Cal.  45,  60  Pac.  524. 

2  HiU  V.  White,  2  Cal.  306;  Hart 
V.  Burnett,  10  Cal.  64;  Budd  v.  Drais, 
50  Cal.  120.  See,  also,  eases  where 
the  record  was  not  in  time.  The  cases 
of  Dickinson  v.  Van  Horn,  9  Cal.  207, 
and  BradjT  v.  O'Brien,  23  Cal.  244,  are 
in  conflict  with  the  rule.  But  these 
two  cases  are  manifestly  erroneous, 
and  made  no  impression  upon  the 
practice* 


»  Linn  v.  Twist,  3  Cal.  89;  Doyle 
V.  Seawell,  12  Cal.  425;  Smith  ▼. 
Pagan,  17  Cal.  178,  1  Morr.  Min.  Rep. 
87 ;  Fee  v.  Starr,  13  Cal.  170 ;  Visher 
V.  Webster,  13  Cal.  58;  Mclntyre  t. 
Willis.  20  Cal.  177;  Hoadley  v.  Crow, 
22  Cal.  265;  WUson  v.  Dougherty,  45 
Cal.  34.  Compare  what  is  said  in 
Thompson  v.  Connolly,  43  Cal.  636. 
The  decision  there  was  on  the  ground 
of  a  consent  to  the  course  taken. 
What  is  said  in  contravention  of  the 
principle  above  stated  is  mere  dictum. 
In  several  cases  where  the  motion  was 
denied  without  a  record  the  appeal 
has  been  dismissed.  Cosgrove  v.  John- 
son,   30    Cal.    509;    Waggenheim    v. 
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in  this  case  any  more  than  in  tiie  other  what  were  the  merits  of 
the  motion,  and  would  be  compelled  either  to  reverse  all  sach 
orders,  or  to  let  them  all  stand,  there  being  no  more  reason  to 
reverse  or  afiBrm  one  than  another.  But  to  reverse  them  all  would 
be  to  leave  out  of  account  the  negligence  of  the  moving  party, 
and  to  put  it  in  his  power  to  protract  the  litigation  indefinitely. 
In  the  great  majority  of  cases  the  absence  of  a  record  is  caused 
by  the  negligence  of  the  moving  party;  and  it  would  not  be  in 
accordance  with  sound  principles  to  allow  him  to  take  advantage 
of  his  own  negligence  to  gain  a  reversal.  And  if  the  rule  were 
otherwise  than  as  above  stated,  all  that  the  party  against  whom 
the  case  was  decided  would  have  to  do  in  order  to  protract  the 
litigation  would  be  to  make  a  motion  for  new  trial  without  troub- 
ling himself  to  prepare  a  record  in  its  support,  and  when  it  was 
denied,  as  it  would  have  to  be,  take  an  appeal,  and  have  a  re- 
versal on  the  ground  of  the  absence  of  a  record  upon  the  motion, 
and  repeat  the  process  as  often  as  it  should  be  his  pleasure  to  do 
80.  The  only  practicable  course,  therefore,  where  the  motion  is 
denied  without  a  record,  is  to  affirm  the  order  in  all  cases.* 


Hook,  35  Gal.  216.  A  dismissal  for 
such  a  cause  is  equivalent  to  an  affirm- 
ance; but  where  the  appeal  is  prop- 
erly taken  and  perfected,  it  is  more 
correct  to  affirm  the  order. 

«  Until  the  record  on  motion  for 
new  trial  is  made  up  the  trial  court  is 
without  jurisdiction  to  pass  on  the 
motion.  This  alone  is  a  sufficient 
reason  for  the  reversal  of  an  order 
granting  a  new  trial,  and  for  the 
affirmance  of  an  order  refusing  a  new 
trial. 

As  to  the  early  cases  of  Williams  v. 
Gregory,  9  Cal.  76,  and  Dickinson  t. 
Van  Horn,  9  Cal.  207,  see  the  observa- 
tions in  section  157,  post.  In  the  ease 
of  Lucas  V.  City  of  Marysville,  44  Cal. 
210,  the  course  taken  seems  to  have 
been  in  violation  of  the  rule  above 
stated.  In  that  case  the  motion  for 
new  trial  was  denied.  The  court  be- 
low held  that  the  parties  had  agreed 
to  the  statement  as  filed.  The  su- 
preme court  took  a  different  view  of 
the  stipulation,  and  reversed  the  judg- 
ment on  the  ground  that  there  was  no 
settled  statement.  The  report  of  the 
case  does  not  show  how  the  facts  were 
presented  to  the  supreme  court.    There 


seems  to  have  been  an  appeal  from  aa 
order  denying  the  motion  for  new  trial, 
and  an  appeal  from  an  order  refosing 
to  settle  the  statement.  The  two  ap- 
peals were  separate,  and  the  supreme 
court  could  not  upon  one  appeal  have 
looked  at  the  record  upon  the  other, 
▲n^d  the  statement  in  queetion  eould 
not  have  shown  the  facts,  because  it 
was  complete  before  the  facta  occurred. 
The  principles  laid  down  were  correct 
enough  if  the  facts  were  before  the 
court.  But  as  above  stated,  it  is  not 
perceived  how  the  facts  ui>on  which  the 
decision  was  based  were  made  to  ap- 
pear on  the  appeal  from  the  order  ob 
motion  for  new  triaL  Inaamudi  as 
the  difficulty  was  not  adverted  to,  and 
as  the  course  taken  by  the  majoritj 
of  the  court  (Rhodes,  J.,  dissented, 
and  Belcher,  J.,  expressed  no  opinion) 
is  in  conflict  with  the  eases  cited  in 
note  3,  and  with  the  viewa  stated  in  the 
text,  it  is  thought  that  the  coarse 
taken  ought  not  to  be  followed.  Pos- 
sibly there  may  have  b^n  some 
stipulation  as  to  what  occurred  in  the 
court  below. 

However  the  earlier  decisions  nay 
be  regarded,  thoM  later  follow  the 
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2.  It  is  not  a  Matter  of  Practical  Consequence  in  the  Applica- 
iion  of  the  Above  Bide  That  the  Moving  Party  was  Without 
Fault. — ^It  makes  no  practical  difference  in  the  application  of  the 
general  rule  above  explained  that  the  decision  of  the  motion  before 
the  completion  of  the  record  was  not  owing  to  the  negligence  of 
the  moving  party,  or  was  against  his  protest.  Whether  the  su- 
preme court  would  afiSrm  the  order  if  it  were  made  to  appear 
that  the  moving  party  was  without  fault  need  not  be  speculated 
upon;  for  there  is  no  mode  provided  by  the  statute  in  which 
the  circumstances  showing  negligence,  or  the  absence  of  it,  can 
be  made  to  appear  upon  an  appeal  from  the  order  upon  the  motion 
for  new  trial,*    Except  where  the  motion  is  made  upon  the  min- 


principles  laid  down  is  the  text  nn- 
varyinglj.  Thus  in  Sutton  y.  Symone, 
100  Cal.  576,  35  Pac.  158,  where  the 
statement  was  stricken  from  the  files, 
the  order  denying  the  motion  for  a 
new  trial  was  affirmed.  So  in  Symons 
V.  Bunnell,  101  Cal.  223,  35  Pac.  770, 
where  also  the  statement  was  stricken 
from  the  files,  the  supreme  court  held 
that  the  order  denying  the  motion 
must  be  affirmed.  So  in  Machado  y. 
Kinney,  135  Gal.  354,  67  Pac.  331, 
where  there  was  no  statement,  the 
order  denying  the  motion  was  ap- 
proved upon  the  authority  of  the  first 
two  cases,  and  of  Henry  v.  Merguire, 
106  Gal.  142,  39  Pac.  599,  where  the 
order  granting  a  new  trial  was  re- 
versed, on  the  ground  that  there  was 
no  proper  statement,  the  statement 
having  be^i  held  to  have  been  improp- 
erly settled. 

As  to  criminal  cases,  what  is  said 
above  (see  note  1)  applies  solely  to 
the  hearing  in  the  trial  court,  and  it  is 
not  to  be  understood  that  a  record 
may  be  dispensed  with  on  an  appeal 
in  a  criminal,  any  more  than  in  a 
civil,  case.  The  Penal  Gode  makes 
ample  provision  for  the  making  up  of 
a  bill  of  exceptions  after  the  hearing 
of  the  motion  (section  1174),  and  the 
want  of  such  a  record  involves  the 
appellant  in  the  same  kind  of  difficulty 
as  the  appellant  in  a  civil  case  must 
meet.  The  appellate  court  is  in- 
clined to  disregard  technicalities  in  a 
criminal  case,  particularly  where  the 
life  of  the  citizen  is  in  issue,  but  no 
court,  however  weU  iisposed  toward  the 
party  it  may  be,  can  dispense  with  the 
necessity  of  a  record.    Thus  in  Peo- 


ple V.  Almendares,  136  Gal.  660,  69 
Pac.  492,  where  the  trial  judge  re- 
fused to  settle  a  bill  of  exceptions 
because  presented  too  late  (notwitl}- 
standing  the  oft-expressed  readiness 
of  the  supreme  court  to  accept  bills  of 
exceptions  in  criminal  cases,  settled 
after  the  expiration  of  the  statutory 
time),  the  supreme  court  affirmed  the 
order  refusing  a  new  trial.  It  is  true 
the  court  had  before  it  the  unsettled 
bill  of  exceptions,  and  said,  in  effect, 
that  there  was  nothing  therein  to 
warrant  any  pther  action,  even  though 
it  had  been  duly  settled;  but,  it  is 
believed,  the  same  rule  must  have  been 
followed  in  any  event. 

The  following  cases  sustain  the  rule, 
holding  to  the  necessity  of  settling  and 
filing  the  statement  before  the  hearing 
of  the  motion :  Parrott  v.  Hot  Springs, 
9  S.  D.  202,  68  N.  W.  329;  Piano  etc. 
Co.  V.  Jones,  8  N.  D.  315,  79  N.  W. 
338. 

In  the  first  of  these  cases  the  court 
held  that  the  provisions  of  section  302, 
Gode  of  Givil  Procedure  (see  note  1, 
section  135,  post),  were  mandatory. 
There  must  be  a  statement  or  a  bill  of 
exceptions,  when  the  conditions  re- 
ferred to  suggest  the  necessity  for 
such  a  paper;  or  the  motion  must  be 
upon  the  minutes,  or  upon  affidavits, 
as  the  case  requires;  otherwise  an 
order  granting  the  motion  cannot 
stand,  or  an  order  of  denial  must  be 
affirmed. 

>  Such  circumstances  may  be  made 
to  appear  upon  an  independent  mo- 
tion to  set  aside  the  order  on  the 
motion  for  new  trial,  as  explained  in 
the  next  subdivision  of  this  section. 
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utes  of  the  court,  it  must  be  made  upon  a  record  which  must 
be  complete  before  the  decision  of  the  motion.  Now,  since  the 
moving  papers  must  be  complete  before  the  decision  of  the  motion, 
they  cannot  possibly  show  the  circumstances  attending  the  dedsion, 
nor  that  there  was  any  decision.  The  supreme  court,  therefore, 
cannot  know  from  any  legitimate  record  upon  the  motion,  that 
there  were  any  circumstances  to  take  the  case  out  of  the  operation 
of  the  rule  above  mentioned/  This  seems  dear  upon  principle 
and  is  not  unsupported  by  authority.  In  Visher  v.  Webster '  the 
noncompletion  of  the  record  was  due  to  the  fact  that  some  of 
the  instructions  had  been  mislaid.  The  moving  party  asked  the 
judge  to  delay  the  decision  until  the  instructions  could  be  found 
and  the  record  completed.  But  the  judge  declined  to  do  this 
and  denied  the  motion  for  new  trial.  The  order  denying  a  new 
trial  was  affirmed  by  the  supreme  court,  and  Baldwin,  J.,  de- 
livering the  opinion,  said:  ''The  judge  must  settle  the  statement 
He  is  presumed  to  know  what  instructions  he  gave  to  the  jniy. 
The  best  evidence  is  undoubtedly  the  written  charge;  but  if  that 
is  out  of  the  way,  other  evidence,  or  his  own  memory  may  be 
resorted  to  to  enable  him  to  make  known  the  instruction.  Bat 
we  cannot  receive  evidence  otherwise  than  through  the  statement 
or  the  record,  and  if  we  could,  the  plaintiff  has  not  furnished  it" 
So  in  Hoadley  v.  Crow,*  where  the  court  below  denied  the  motion 
for  new  trial  before  the  record  was  completed,  the  order  deny- 
ing the  motion  was  affirmed,  and  Norton,  J.,  delivering  the  opinion, 
said:  ''The  allegation  that  the  judge  omitted  to  settle  a  statement 
which  was  submitted  to  him  cannot  be  taken  as  a  substitute  for 
the  statement,  nor  does  it  constitute  a  reason  for  reversing  the 
judgment.  The  necessary  steps  should  have  been  taken  to  obtain 
a  settlement  of  the  statement.'' 

3.  Practice  Where  the  Judge  Proceeds  With  the  Hearing  Before 
the  Record  is  Completed, — It  rarely  happens  that  the  judge  will 
proceed  with  the  hearing  of  a  motion  for  new  trial  before  the 
completion  of  the  record.  But  if  such  a  thing  should  occur,  as 
appears  to  have  been  the  case  in  Visher  v.  Webster,  and  Hoadley 
▼.  Crow,  above  cited,  then  as  said  by  Norton,  J.,  in  the  latter  case, 
the  necessary  steps  should  be  taken  to  obtain  a  settlement  of  the 

•  Look  Bt  section  283,  past,  •  22  OaL  265. 

T  13  Gal.  5S.    Compare  Sais  v.  Sais, 
49  GaL  263. 
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record.  The  moving  party  may  have  a  writ  of  mandate  to  compel 
the  settlement  of  some  record,  if  his  proceedings  for  new  trial 
were  properly  taken;*  or  if  the  judge  refuse  to  allow  an  excep- 
tion in  accordance  with  the  facts,  application  may  be  made  to 
the  supreme  court  for  leave  to  prove  the  exception.^®  But  if 
there  be  no  time  to  take  these  steps,  or  if  the  judge  have  already 
denied  the  motion,  it  is  useless  for  the  moving  party  to  proceed 
rurther  with  that  motion  until  the  order  denying  it  be  out  of  the 
way.  For  the  order  denying  the  motion  must  be  affirmed  on 
appeal  under  the  rule  stated  in  the  beginning  of  the  section.  The 
only  course  for  the  moving  party  is  to  make  an  independent  motion, 
upon  affidavits  showing  the  facts,  to  have  the  order  denying  the 
motion  set  aside.  A  proper  showing  can  be  made  in  that  way, 
and  in  that  way  alone ;  and  an  appeal  can  be  taken  from  the  order 
refusing  the  motion  to  set  aside,  if  it  be  refused.  If,  however,  the 
motion  for  new  trial  be  granted,  then  it  behooves  the  other  party 
to  take  some  action  in  the  matter.  Two  courses  are  open  to  him. 
He  may  appeal  directly  to  the  supreme  court  from  the  order 
granting  a  new  trial,  in  which  case  the  order  must  be  reversed 
under  the  rule  stated  in  the  beginning  of  the  section;  or  he  may 
move  the  court  below '(upon  affidavits)  to  set  aside  its  order  grant- 
ing a  new  trial,  as  irregularly  and  improvidently  made,  and  appeal 
from  the  order  denying  such  motion  if  it  be  denied. 

That  such  is  the  proper  practice  follows  from  the  principles 
stated  in  the  preceding  portion  of  this  section,  viz.,  that  if  a  new 
trial  be  denied  without  a  proper  record,  the  order  must  be  affirmed 
in  all  cases,  and  if  it  be  granted  the  order  must  be  reversed  iu 
all  cases.  And  the  practice  is  sanctioned  by  the  cases  of  Morris 
V.  De  Celis,  and  De  Gaze  v.  Lynch.  In  Morris  v.  De  Celis  ^*  the 
verdict  was  in  favor  of  the  defendant.  The  plaintiff  commenced 
proceedings  for  new  trial,  and  in  due  course  a  proposed  statement 
and'  amendments  were  submitted  to  the  judge  for  settlement.  The 
judge  took  the  matter  of  the  settlement  under  advisement,  and 
after  some  time,  without  any  notice  to  the  parties,  and  before  the 
statement  had  been  engrossed  or  certified,  and  without  any  sub- 

•  See  seetion  155,  post.  37 ;  and  see  section  199,  poet,  and  par- 

10  See  section  155,  post,  ticularly  subdivision  2,  and  cases  there 

11  41  Cal.  331.    And  see,  also,  Odd  cited.    See,  also,  section  164,  post,  as 
Fellows'  Savings  Bank  v.  Deuprey,  66  to  risht  of  parties  to  be  heard,  and 
Cal.    168,   4   Pae.   1173;    Whitnej  v.  remedy  for  denial  of  that  right. 
Superior  Court,  147  Oeil.  536,  82  Pae. 
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mission  of  the  motion,  made  an  order  granting  a  new  trial  The 
defendant  thereupon  made  a  motion  upon  afSdavits  to  set  aside 
this  order  as  improvidently  made.  The  judge  denied  this  motion, 
and  at  the  same  time  made  an  order  settling  and  certifying  the 
statement  nunc  pro  tunc  as  of  a  date  prior  to  the  order  granting 
a  new  trial.  The  defendant  then  took  an  appeal  from  the  order 
granting  a  new  trial,  and  also  from  the  order  densring  his  motion 
to  set  aside.  The  supreme  court  did  not  act  upon  the  former 
appeal;  but  it  reversed  the  order  denying  the  motion  to  set  aside, 
and  remanded  the  cause  with  directions  to  set  aside  the  order 
granting  the  new  trial,  and  for  ''further  proceedings  for  the 
orderly  determination  of  plaintiff's  motion  for  a  new  trial"  And 
Wallace,  J.,  delivering  the  opinion,  said: 

''I  think  the  court  below  should  have  sustained  the  motion  to 
set  aside  the  order  granting  the  motion  for  a  new  trial.  Even  in 
view  of  what  is  recited  in  the  order  of  September  5th,  it  is  clear 
enough  that  the  motion  for  new  trial  had  never  been  submitted 
to  the  court  for  decision ;  and  even  if  the  court  had,  in  the  mean- 
time, not  only  settled  the  statement,  but  had  engrossed  it,  and 
certified  and  filed  it  as  a  correct  statement,  it  should  not  have 
undertaken  to  determine  the  motion,  until  that  motion  had  first 
been  submitted  for  decision,  and  the  parties  afforded  an  oppor- 
tunity to  be  heard  on  the  motion  if  desired.  The  practice  heie 
pursued  operated  as  a  complete  surprise  upon  the  defendant,  and 
if  countenanced  would  be  utterly  subversive  of  the  rights  of  parties 
litigant." 

In  the  subsequent  case  of  De  Gaze  v.  Lynch,"  the  facts  were 
not  materially  different  from  those  of  the  foregoing  case.  The 
verdict  was  for  the  plaintiff.  The  defendant  commenced  pro- 
ceedings for  new  trial,  and  in  due  course  a  statement  was  prepared 
and  signed  by  the  judge.  But  the  judge  signed  it  before  it  was 
engrossed,  and  the  consequence  was  that  it  was  a  mere  '*  skeleton 
statement,"  omitting  many  of  the  exhibits,  etc.,  and  equivalent 
to  no  statement  at  all.  In  this  condition  of  affairs  the  motion 
was  called  for  argument,  but  the  counsel  for  defendant  wishing 
for  further  time  to  prepare  for  the  argument  the  motion  went 
over.  Subsequently,  without  any  argument  or  submission  of  the 
motion,  and  without  anything  having  been  done  to  the  skeleton 
statement,  the  judge  made  an  order  granting  the  motion.   The 

IS  42  C^.  362. 
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plaintiff  thereupon  made  a  motion,  upon  affidavits  showing  the 
facts,  to  set  aside  the  order  granting  a  new  trial  as  improvidently 
made,  and  took  an  appeal  from  the  order  denying  such  motion, 
and  also  from  the  order  granting  a  new  trial.  The  supreme  court 
reversed  both  orders,  and  Sprague,  J.,  delivering  the  opinion,  said : 

''The  statement  on  motion  for  a  new  trial  had  never  been  en- 
grossed. It  was  but  a  skeleton  4statement  with  a  simple  refer- 
ence to  exhibits  used  in  evidence  on  the  trial,  and  instructions 
given  and  refused  by  the  court,  which  were  deemed  essential  and 
necessary  to  illustrate  the  grounds  of  the  motion  specified  in  the 
statement.  The  motion  for  a  new  trial  was  never  actually  or  by 
fair  implication  submitted  to  the  court  for  its  decision.  When 
the  motion  was  called  up  by  the  plaintiff  on  the  second  day  of 
June,  and  the  court  had  intimated  that  the  same  must  be  over- 
ruled, plaintiff  manifested  a  willingness  to  submit  it  without 
argument,  but  defendant  declined,  and  insisted  upon  being  heard 
in  support  of  the  motion.  No  argument  was  then  had,  nor  was 
the  motion  then  submitted,  and  for  the  court  subsequently,  on  a 
change  of  its  views  in  relation  to. the  merits  of  the  motion,  to 
grant  the  same  without  notice  to  plaintiff,  operated  a  surprise 
upon  her,  and  practically  denied  her  the  privilege  of  being  heard 
on  the  motion.     (Morris  v.  De  Cells,  41  Cal.  331.) " 

These  cases  certainly  lay  down  the  principle  that  where  the 
motion  for  new  trial  is  passed  upon  before  it  is  in  a  condition  to 
be  decided, — ^in  other  words,  where  the  order  is  improvidently  or 
inadvertently  made, — ^it  is  proper  to  make  a  motion  upon  affidavits 
to  set  the  order  aside,  and  to  appeal  from  the  order  denying  the 
latter  motion  if  it  be  denied.  It  is  true  that  in  the  two  cases 
above  cited  more  stress  seems  to  be  laid  upon  the  fact  that  there 
was  no  submission  of  the  motion  than  upon  the  fact  tiiat  there 
was  no  proper  statement.  But  the  decisions  seem  to  fairly  cover 
both  points.  And  certainly  if  a  motion  to  set  aside  be  proper 
where  there  is  a  record  but  no  submission,  it  is  proper  where 
there  is  neither  a  record  nor  a  submission.  Of  course,  as  above 
stated,  if  the  parties  consent  to  a  submission  without  a  record, 
they  cannot  afterward  complain  that  the  consent  was  acted  on.^' 

IS  See    Thompson   t.   Connollj,  43  GU.  080. 
V«w  Trial— 44 
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CHAPTER  XX. 

PAPERS  ON  WHICH  THE  MOTION  MAT  BE  MADE— APPI. 

DAVITS. 

I  135.  When  the  motion  must  be  made  on  affidavits. 

S  136.  Time  within  which  affidavite  must  be  filed  and  serred. 

S  137.  Extension  of  time  for  the  moving  party  to  file  affidavits. 

S  13S.  Time  to  file  counter-affidavits. 

S  139.  Whether  the  moving  party  can  file  affidavits  in  reply. 

S  140.  How  affidavits  used  on  the  motion  may  be  used  on  appeal  from 
the  order. 

§  136.  When  the  Motion  must  be  Made  on  Affidavits.— Section 
658  of  the  Code  of  Civil  Procedure  as  amended  in  1874^  is  as 
follows : 

''Sec.  658.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third,  and  fourth  subdivision  of  the 
last  section  [that  is  to  say,  for  irregularity,  misconduct  of  the 
jury,  accident  or  surprise,  etc.,  newly  discovered  evidence],  it 


1  As  the  Oalifomia  code  was  first 
enacted  section  658  was  as  follows: 
"When  the  application  is  made  for  a 
cause  mentioned  in  the  fifth,  sixth, 
and  seventh  subdivisions  of  the  last 
section,  it  is  made  upon  bills  of  excep- 
tion on  file;  for  any  other  cause  it  is 

made  upon  affidavit "    In  1874^ 

however,  the  section  was  amended  so 
as  to  read  as  stated  in  the  text.  The 
corresponding  provision  of  the  old 
Practice  Act  remained  unchanged  from 
the  time  of  its  adoption  in  1851  until 
the  adoption  of  the  code.  It  was  as 
follows:  "Sec.  194.  When  the  appli- 
cation is  made  for  a  cause  mentioned 
in  the  first,  second,  third,  and  fourth 
subdivisions  of  the  last  section,  it  shall 
be  made  upon  affidavits;  for  any  other 
cause  it  shall  be  made  upon  a  state- 
ment prepared  as  provided  in  the  next 
section."     See  Laws  of  1851,  p.  81. 

Corresponding  sections  of  the  codes 
of  other  states,  and  the  provisions 
thereof,  are  as  follows : 

Colorado:  Section  219,  Mills'  Anno- 
tated Code,  provides  as  follows:  "On 
the  argument  of  the  motion  for  a  new 
trial,  reference  maj  also  be  made  to 


the  pleadings,  depositions  and  evidence 
and  to  the  minutes  of  the  court.  If 
the  application  be  made  upon  affida- 
vits filed,  the  adverse  party  may  usa 
counter-affidavits  on  the  hearings." 

Idaho:  Section  4440,  Revised  Codes. 
Same  as  California,  except  "an"  In- 
stead of  "the,"  second  word,  and 
phrase  "upon  the  records,  and  files  in 
the  action,"  inserted  after  "either 
upon"  and  before  "minutes  of  the 
court." 

Montana:  Section  6795,  Bevised 
Codes.  "When  the  applioation  is 
made  for  a  cause  mentioned  in  the 
third  or  fourth  subdivision  of  the  last 
section,  it  must  be  made  upon  affida- 
vits; for  a  cause  mentioned  in  the  first 
or  second  subdivision  it  may  be  made 
upon  a  bill  of  exceptions  or  upon 
affidavits,  or  upon  both;  for  anv  other 
cause  it  may  be  made,  at  the  option  of 
the  moving  party  either  upon  the 
minutes  of  the  court  or  upon  a  bin  of 
exceptions." 

Nevada:  Section  3291.  Cutting's 
Compiled  Laws.  "When  the  applica- 
tion is  made  for  a  cause  mentioned  in 
the   first,  second,   third,  and  fourth 
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must  le  made  upon  affidavits;  for  any  other  cause  it  may  be 
made  at  the  option  of  the  moving  party,  either  upon  the  minutes 
of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the  case, 
prepared  as  hereinafter  provided." 

This  section  has  not  up  to  this  time  been  changed.  Its  lan- 
guage is  express  that  in  certain  cases  the  motion  must  be  made 
upon  affidavits.  In  the  specified  cases  the  motion  cannot  be  made 
on  other  papers  than  affidavits.*    But  as  a  matter  of  course  a 


snbdlyisioiui  of  the  last  teetion,  it  ehall 
be  made  npon  affidavit;  for  anj  other 
cause,  it  snail  be  made  upon  a  state- 
ment prepared  as  provided  in  the  next 
aeetion." 

North  Dakota:  Section  7064,  Be- 
▼ised  Codes  (CivU  Procedure). 
"When  the  application  is  made  for  a 
cause  mentioned  in  the  first,  second, 
third  and  fourth  subdivisions  of  the 
preceding  section,  it  must  be  made 
upon  affidavit;  for  anj  other  cause  it 
maj  be  made  at  the  option  of  the 
moving  party,  either  upon  a  statement 
of  the  case  or  upon  the  minutes  of  the 
court.  On  such  hearing  reference  may 
be  had  in  all  cases  to  the  pleadings 
and  orders  of  the  court  on  file;  and 
when  the  motion  is  made  on  the  min- 
utes reference  maj  also  be  had  to  any 
depositions^  documentary  evidence  and 
stenographic  report  of  the  testimony 
or  other  papers  used  upon  the  trial." 

Oklahoma:  Section  5828,  Compiled 
Laws.  "The  application  must  be  by 
motion,  upon  written  grounds,  filed  at 
the  time  of  making  the  motion.  The 
causes  enumerated  in  subdivisions  2, 
3,  and  7,  of  section  5825,  must  be 
sustained  by  affidavits,  showing  their 
truth  and  may  be  controverted  by 
affidavits." 

Oregon:  Section  177,  Lord's  Oregon 
Laws.  ''In  all  cases  of  motion  for  a 
new  trial,  the  grounds  thereof  shaU  be 
plainly  specific,  and  no  cause  of  new 
trial  not  so  stated,  shall  be  considered 
or  regarded  by  the  court.  When  the 
motion  is  made  for  a  cause  men- 
tioned in  subdivisions  1,  2,  3,  or  4  of 
section  174,  it  shall  be  upon  affidavit, 
setting  forth  the  facts  upon  which  such 
motion  is  based." 

South  Dakota:  Section  302,  Code  of 
Civil  Procedure,  is  practically  the 
same  as  the  California  code  quoted  in 
the  text. 


Utah :  Section  3293,  Compiled  Laws 
(section  3401,  Compiled  Laws.  1898). 
"When  the  application  is  maae  for  a 
cause  mentioned  in  the  first,  second, 
third,  or  fourth  subdivision  of  the  last 
section,  it  must  be  made  upon  affi- 
davit; for  any  other  cause  it  may  be 
made  on  the  minutes  of  the  court." 

Washington:  Section  401,  Bern,  ft 
Bal.  Code  (section  5074,  Bal.  Code). 
"The  motion  for  a  new  trial  shaU  state 
the  grounds  or  causes  for  which  a  new 
trial  is  asked,  and  if  made  for  any  of 
the  causes  mentioned  in  the  first,  sec- 
ond, third,  or  fourth  subdivision  of 
section  399,  the  facts  upon  which  it  is 
based  may  be  shown  by  affidavit." 

Wyoming:  Section  4604,  Compiled 
Statutes.  "The  application  must  be 
by  motion,  upon  written  grounds,  filed 
at  the  time  of  making  the  motion;  the 
causes  enumerated  in  subdivisions  two, 
three  and  seven,  section  4601,  must  be 
sustained  by  affidavits  or  depositions, 
showing  their  truth,  and  may  be  con- 
troverted bj  affidavits  or  depositions, 
and  for  this  purpose  depositions  may 
also  be  taken  in  the  county  where  the 
action  is  pending." 

s  Beans  v.  Emanuelli,  36  Cal.  117; 
Benjamin  v.  Stewart,  61  Cal.  605; 
Dewey  v.  Frank,  62  Cal.  343;  Bate 
V.  Miller,  63  Cal.  233;  Woods  v.  Jen- 
sen, 130  Cal.  200,  62  Pac.  473 ;  Emeric 
V.  Alvarado,  64  Cal.  529,  600,  2  Pac. 
418;  Cullen  v.  Glendora  Water  Co., 
113  Cal.  503,  39  Pac.  769,  45  Pac.  822, 
1047;  Melde  v.  Reynolds,  120  Cal.  234, 
52  Pac.  491;  Saltzman  v.  Sunset  Tel. 
etc.  Co.,  125  Cal.  501,  58  Pac.  169. 
Also  Coleman  v.  Perry,  28  Mont.  1, 
72  Pac.  42;  Tague  v.  Caplice  Co.,  28 
Mont.  51,  72  Pac.  297;  King  v.  Pony 
G.  M.  Co.,  28  Mont.  74,  72  Pac.  309; 
Whitmore  v.  Shiverick,  3  Nev.  288; 
Morris  v.  Hubbard,  14  S.  D.  525,  86 
N.  W.  25;  Lybarger  v.  State,  2  Wash« 
552,  27  Pac.  449,  27  Pac.  1029. 
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motion  for  new  trial  can  be  made  upon  grounds  which  must  be 
supported  by  afBdavits,  and  upon  other  grounds  which  must  be 
supported  by  a  statement  or  bill  of  exceptions. 

The  use  of  affidavits  for  the  presentation  of  grounds  for  new 
trial  has  its  origin  in  necessity.  With  the  exception  of  ''any 
order  of  the  court,  or  abuse  of  discretion  by  which  either  party/* 
etc.,  it  is  not  conceivable  that  any  of  the  grounds  specified  in  the 
first  four  subdivisions  of  section  657,  Code  of  Civil  Procedure, 
could  be  presented  otherwise  than  by  affidavit.  As  to  the  two 
here  quoted,  it  is  hardly  conceivable  that  they  can  be  pre- 
sented by  affidavit,  or  otherwise  than  by  a  reference  to  the 
court  records.  These  last  are  also,  by  section  660,  of  the  same 
code,  available  upon  the  presentation  of  the  motion,  by  way  of 
reference.  However  this  may  be,  it  is  clearly  necessity  which 
rules  in  the  determination  of  questions  arising  in  this  connection, 
the  logical  result  being  that  no  error  may  be  assigned  as  an 
irregularity  if  it  can  be  presented  by  the  records  of  the  court 
No  decision  goes  quite  this  far,  but  in  Woods  v.  Jensen'  the 
court  said: 

"Under  sections  657  and  658  of  the  Code  of  Civil  Procedure, 
irregularity  in  the  proceedings  of  the  court'  must  be  'made 
upon  affidavits.'  It  is  quite  evident  that  this  ground  for  a  new 
trial  is  intended  to  refer  to  matters  which  an  appellant  cannot 
fully  present  by  exceptions  during  the  progress  of  the  trial,  and 
which  therefore  must  appear  by  affidavit." 

The  converse  of  the  proposition  is,  of  course,  equally  true. 
Grounds  for  new  trial,  such  as  are  set  out  in  subdivisions  5,  6 


•  130  Cal.  200,  62  Pae.  473. 

The  following  eaies  illustrate  what 
may  be  presented  by  affidavits :  Wilson 
T.  Waldron,  12  Wash.  149,  40  Pae. 
740:  Pincus  v.  Puffet  Sound  etc.  Co., 
18  Wash.  108,  50  Pae.  930;  Boeder  ▼. 
Trader's  National  Bank,  28  Wash.  139, 
68  Pae.  461;  O'Toole  y.  Phoenix  etc. 
Co.,  39  Wash.  688,  82  Pae.  175;  Bren- 
nan  v.  Seattle,  39  Wash.  640,  81  Pae. 
1092;  Dumontier  y.  Stetson  etc.  Co., 
39  Wash.  264,  81  Pae.  693;  Maryin 
T.  Yates,  26  Wash.  50,  66  Pae.  131. 

In  King  v.  Pony  etc.  Co.,  28  Mont. 
74,  72  Pae.  309,  it  was  held  that  when 
a  new  trial  motion  is  based  upon  error 
in  the  exercise  of  the  discretion  of  the 
trial  court,  it  musty  under  the  proTi* 


sions  of  section  6795,  Beriaed  Codes, 
be  made  upon  affidavits.  See,  also,  t» 
the  same  effect,  Coleman  v.  Perry,  28 
Mont.  1,  72  Pae.  42;  Tague  y.  Capliee 
Co.,  28  Mont  51,  72  Pae.  297.  So^ 
misconduct  of  the  jury  in  eeparatiif 
without  authority,  as  a  growid  for  a 
new  trial,  must,  under  the  provisions 
of  section  401,  Rem.  ft  BaL  Code  of 
Washington  (section  5074,  Bal.  Code), 
be  shown  by  affidavits.  Lybarger  v. 
State,  2  Wash.  552,  27  Pke.  449,  1029. 
So,  where  the  motion  is  based  upon 
improper  lang^iage  of  counsel  in  ad- 
dressing the  jury,  affidavits  must  be 
made  use  of:  Morris  y.  HubbanL  14 
S.  D.  525,  86  N.  W.  25. 
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and  7^  of  section  657,  Code  of  Civil  Procedure,  that  is  to  say, 
excessive  damages,  insufficiency  of  the  evidence,  and  errors  of 
law,  cannot  be  presented  by  affidavits.^  Thus,  it  has  been  held 
that  an  ex  parte  affidavit  is  not  the  proper  mode  for  the  presenta- 
tion of  errors  in  rulings  on  the  admission  of  evidence,  or  errors 
in  refusing  to  hear  evidence  in  support  of  the  averments  of  the 
pleadings,  or  in  disregarding  evidence  actually  presented.  Such 
errors  should  appear  by  statement  or  bill  of  exceptions.*  Nor 
is  it  proper  to  present  erroneous  instructions  by  affidavit.  Such 
instructions  are  errors  of  law  occurring  at  the  trial,  and  should 
also  be  presented  by  bill  of  exceptions  or  statement.* 

Whether  oral  testimony  can  be  used  in  the  stead  of  affidavits 
in  support  of  a  motion  for  a  new  trial  has  not  been  decided  in 
this  state.  The  question  Was  alluded  to  but  not  determined  in 
People  V.  Tucker'  and  People  v.  Sullivan,*  in  each  of  which 
cases  the  defendant,  on  the  hearing  of  his  motion,  offered  to  sup- 
plement affidavits  as  to  irregularity  in  the  proceedings  of  the 
jury  by  oral  evidence  of  the  fact,  and  the  court  refused  to  permit 
the  showing  to  be  thus  made.  In  both  cases  the  supreme  court 
held  that,  if  oral  testimony  were  legally  admissible  in  aid  or 
instead  of  affidavits,  the  matter  was  within  the  discretion  of  the 
court  below,  and,  on  that  ground,  refused  to  review  the  action 
of  the  trial  court.  But  in  both  cases  the  supreme  court  declined 
to  pass  upon  the  question  of  the  propriety  of  a  resort  to  evidence 
presented  otherwise  than  by  affidavits. 

In  People  v.  Sullivan  the  court  did,  indeed,  intimate  its  opinion 
that,  in  a  proper  case,  the  party  moving  for  a  new  trial  might 
base  his  motion  upon  oral  evidence,  or  depositions  where  a  wit- 
ness as  to  the  fact  complained  of  should  be  unwilling  to  make 
his  affidavit,  and  that  a  refusal  of  the  trial  court  to  permit  this 
course  to  be  followed  might  be  an  abuse  of  discretion,  but  the 
court  was  not  called  upon  to,  and  did  not,  decide  the  point. 

§  136.  Time  Within  Which  Affidavits  must  be  Filed  and 
Served. — ^The  provisions  of  the  old  Practice  Act,  which  was  never 
amended  (in  this  regard)  was  that  the  moving  party  should  file 

4  Santa  Cruz  etc.  Co.  t.  Bowie,  104         «  Santa  Cruz  etc.  Co.  t.  Bowi«,  104 

Cal.  286,  37  Pac.  934;  Southern  Pacific  Cal.  286,  37  Pac.  934. 

Co.  -Bupenor  Court,  105  Cal   84   38  c^^^^o'^c^^^^^^ 
Pac.  627;  Pratt  t.  Pratt,  141  CaL  247,         r  lij  cal.  229,  49  Pac.  134. 
74  Pae.  742.  •  129  CaL  557,  62  Pae.  101. 
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his  affidavits  upon  the  motion  within  five  days  after  the  notice 
of  intention  was  given,  but  nothing  was  said  about  the  service 
of  the  affidavits.^  As  the  code  was  first  adopted,  the  provision 
was  that  the  affidavits  should  be  filed  and  served  within  twenty- 
five  days  '* after  the  verdict  or  decision."*  One  peculiarity  of 
this  system  was  that  inasmuch  as  the  notice  of  intention  could 
be  filed  within  thirty  days  after  the  verdict  or  decision,  it  might 
happen  that  the  affidavits  would  be  filed  before  the  notice.  But 
by  the  amendment  of  1874  the  provision  of  the  code  was  that  ''if 
the  motion  is  to  be  made  upon  affidavits,  the  moving  party  must, 
within  ten  days  after  serving  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  may 
allow,  file  such  affidavits  with  the  clerk,  and  serve  a  copy  upon 
the  adverse  party,  who  shall  have  ten  days  to  file  counter-affi- 
davits, a  copy  of  which  must  be  served  upon  the  moving  party."* 


1  The  language  of  the  act  of  1851 
was  that  "the  partj  intending  to  move 
for  a  new  trial  shaU  give  notice  of 
the  same  within  two  £178  after  the 
trial,  and  shall  within  five  days  after 
such  notice,  prepare  and  file  with  the 
clerk  the  affidavit  required  by  the  last 
section,  or  a  statement  of  the  grounds 
upon  which  he  intends  to  rely.  If 
no  affidavit  or  statement  be  filed 
within  five  days  after  the  notice,  the 
right  to  move  for  a  new  trial  shall  be 
deemed  waived."  Laws  of  1851,  p. 
81,  see.  195.  So  far  as  the  time  to 
file  affidavits  is  concerned,  the  amend- 
ment of  1861  made  no  change  except 
to  give  expressly  the  power  of  extend- 
ing the  time.  Laws  of  1861,  p.  590. 
The  subsequent  amendments  made  no 
material  change  in  respect  to  the  time 
of  filing  affidavits.  See  Laws  of  1863, 
p.  643;  Laws  of  1863-64,  p.  246;  Laws 
of  1865-66,  p.  845. 

s  Section  659,  Oalifomia  Code  of 
Civil  Procedure. 

8  Section  659,  subdivision  1,  Cali- 
fornia Code  of  Civil  Procedure. 

Colorado:  Section  218,  Mills'  Anno- 
tated Code,  provides  that  the  motion 
must  be  filed  in  five  days  after  verdict 
or  notice  of  filing  of  report  of  referee, 
or  announcement  of  decision  of  court. 
The  affidavits  in  support  thereof  must 
accompany  the  motion. 

Idaho:  Section  4441,  subdivision  1, 
Bevised  Codes.    Same  as  California. 


Montana:  Section  6796,  Bevised 
Codes  of  Montana  (act  approved  Feb- 
ruary 26,  1907,  section  2),  as  foUowi: 
'^  ....  If  the  motion  is  to  be  made 
upon  affidavits,  the  moving  party  musty 
within  ten  days  after  serving  the  no- 
tice, or  such  further  time  as  the  eoort 
in  which  the  action  is  pending,  or  a 
judge  thereof,  may  allow,  serre  a 
copy  of  the  amoavits  upon  the  adverM 
party  and  file  the  affidavits  with  the 
clerk,  and  the  adverse  party  shall  have 
ten  days,  or  such  further  time  as  he 
may  be  allowed,  to  file  counter-affida- 
vits, a  copy  of  which  must  be  served 
upon  the  moving  party " 

Nevada:  Seotion  3292,  Cutting's 
Compiled  Laws  (section  197,  Civil 
Practice),  is  partly  as  followi: 
"  .  .  .  .  Within  five  days  after  giving 
such  notice  the  party  shaU  prepare 
and  file  with  the  clerk  the  afiidavit  or 
statement  required  by  the  last  section 
A  copy  of  the  affidavit  shall,  on  the 
same  day,  be  served  on  the  adverse 

party If    the    application    be 

made  upon  affidavits  filed,  the  adverse 
party  may  use  counter-affidavits  on 
the  hearing.  Any  counter-affidavit 
shall  be  filed  with  the  cleric,  and 
copies  served  on  the  moving  party, 
at  least  two  days  previous  to  the  hear- 
ing. ....  The  several  periods  of 
time  limited  may  be  enlarged  by  the 
written  agreement  of  the  parties,  or 
upon  good  cause  shown,  by  the  eonrt 
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With  reference  to  the  consequences  of  a  failure  of  the  moTing 
party  to  file  his  afBdavits  within  the  time  allowed  by  law,  it  will 
be  seen  that  the  old  Practice  Act  always  contained  an  express 
provision  that  such  failure  should  operate  as  a  waiver  of  the 
motion.^  The  code  contains  no  express  provision  like  this.  But 
neither  does  it  contain  any  provision  that  the  failure  to  file  a 
notice  of  intention  in  time  shall  operate  as  a  waiver  of  the  right 
to  move,  but  that  is  the  consequence  of  such  failure,  and  it  is 
believed  that  there  can  be  no  doubt  but  that  if  the  affidavits  were 
not  filed  in  time  the  right  to  file  them  would  be  gone,  and  could 


or  the  judge  before  whom  the  cause 
was  triecL  .  .  .  .  " 

North  Dakota:  Section  7065,  sab- 
diyidon  1,  Beyised  Codes.  Practi- 
cally the  same  as  the  California  pro- 
vision, except  that  no  provision  is 
made  for  filing.  The  language  used 
suggests  that  this  is  the  result  of  in- 
advertence. Thus,  as  to  'Counter'ai&- 
davits:  ''....,  who  shall  have  ten 
days  to  serve  counter-affidavits,  a  copj 
of  which  must  be  served  upon  the  mov- 
ing party "  Is  it  to  be  under- 
stood from  this  that  both  the  original 
and  a  copy  shall  be  served,  or  does 
the  first  serve  really  displace  fUef 
The  time  for  serving  the  affidavits  in 
chief  is  fixed  at  thirty,  instead  of  ten, 
days,  as  in  the  case  of  California; 
and  counter-affidavits,  ten  days. 

Oklahoma:  No  statute. 

Oregon:  Section  175,  Lord's  Oregon 
Laws,  requires  the  affidavits  upon 
which  the  motion  is  to  be  made  to  be 
filed  with  the  motion  itself;  that  is, 
within  one  day  after  entry  of  judg- 
ment, ''or  such  further  time  as  the 
court  may  allow";  and  counter-affida- 
vits must  be  filed  within  one  day  there- 
after, with  the  same  provisions  as  to 
extension. 

South  Dakota:  Section  303,  Code  of 
Civil  Procedure  (subdivision  1),  is  sub- 
stantially the  same  as  the  North  Da- 
kota section,  above  described,  except 
that  the  time  for  serving  affidavits  in 
chief  is  fixed  at  twentyf  instead  of 
thirty,  days.  Counter-affidavits,  within 
ten  days. 

Utah:  Section  3295,  subdivision  1, 
Compiled  Laws  (section  3402,  subdi- 
vision 1,  Revised  Statutes  of  189S), 
is  as  follows:  "If  the  motion  is  to  be 
made    upoB    affidavits,    the    moving 


par^  must,  within  five  days  after 
servme  the  notice,  file  such  affidavits 
with  the  clerk,  and  serve  a  copy  upon 
the  adverse  party,  who  shall  lutve  five 
days  to  file  counter-affidavits,  a  copy 
of  which  must  be  served  upon  the  mov- 
ing party."  . 

Washington:  Section  402,  Bem.  ft 
Bal.  Code  (section  5075,  Bal.  Code),  is 
partly  as  follows:  "  ....  If  the 
motion  is  to  be  made  upon  affidavits, 
the  moving  party  must,  within  two 
days  after  serving  the  motion,  or  such 
further  time  as  the  court  in  which  the 
action  is  pending,  or  the  judge  thereof 
may  allow,  file  such  affidavits  with  the 
clerk,  and  serve  a  copy  thereof  upon 
the  adverse  party,  who  shall  have  two 
days  to  file  counter-affidavits,  or  such 
further  time  as  the  court  may  allow,  a 
copy  of  which  must  be  served  upon  the 
moving  party." 

Wyoming:  No  statute. 

*  See  Laws  of  1851,  p.  81,  and 
amendments  cited  in  note  X  above. 
The  cases  in  reference  to  the  failure  of 
the  moving  party  to  file  his  proposed 
statement  m  time  are  numerous.  See 
section  145,  post.  But  those  in  refer- 
ence to  a  failure  to  file  the  affidavits  in 
time  are  few  and  unaatisfactory.  In 
Whipley  v.  Dewey,  17  Cal.  314,  the 
moving  party  failed  to  file  any  affida- 
vits within  five  days,  and  the  order 
granting  a  new  trial  was  reversed. 
But  the  court  seemed  to  rest  its  judg- 
ment upon  the  fact  that  in  the  mean- 
while there  had  been  an  adjournment 
of  the  term.  In  Howe  v.  Briggs,  17 
Cal.  385,  it  seems  to  have  been  sup- 
posed that  it  was  within  the  discretion 
of  the  court  to  allow  an  additional 
affidavit  to  be  filed  after  the  expiration 
of  the  time. 
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not  be  restored  by  order.*  This  was  the  view  adopted  by  the 
supreme  court  in  Estate  of  Easson,*^  where  tiie  notice  of  inten- 
tion was  filed  December  24,  1900,  and  the  affidavits  appear  not 
to  have  been  filed  until  the  6th  of  the  following  ApriL  The  court 
said:  ''The  affidavits,  therefore,  were  not  filed  within  the  time 
prescribed  by  the  code, — ^to  wit,  within  ten  days  after  said  notice.** 

Where  the  affidavits  are  not  filed  in  time,  the  practice  is  some- 
what simpler  than  where  the  statement  or  bill  of  exceptions  is 
not  proposed  in  time.*  The  indorsement  of  filing  shows  whether 
they  were  within  the  time  allowed  by  the  statute,  and  the  ''orders 
of  court  on  file,"^  or  any  stipulation  on  file  may  be  referred  to, 
to  see  whether  any  extension  was  granted.  If  the  affidavits  were 
not  in  time,  that  is  a  reason  for  denying  the  motion. 

Inasmuch  as  the  respondent  has  no  earlier  opportunity  to  object 
that  the  affidavits  were  not  filed  in  time,  it  is  sufficient  that  he 
raises  the  point  at  the  hearing  of  the  motion.'  Upon  the  point 
as  to  whether  objection  that  service  is  not  in  time  must  be  made 
when  the  affidavits  are  served,  no  decision  is  to  be  found.  On 
principle,  however,  it  would  seem  that  there  should  be  no  dis- 
tinction in  this  regard  between  affidavits  and  the  statement. 

§  137.  Extension  of  Time  for  the  Moving  Party  to  File  Affi- 
davits.— ^Up  to  1861  there  was  no  express  provision  in  the  statute 
allowing  extensions  of  the  time  prescribed  in  which  to  file  the 
affidavits  or  statement,  and  no  decision  has  been  found  upon  the 
statute  as  it  stood  before  that  year.  But  by  the  amendment  of 
1861  the  power  to  grant  such  extensions  was  given  to  the  judge.^ 
In  1863  the  section  was  amended  so  as  to  expressly  c5nfer  the 
power  to  grant  such  extensions  upon  the  court  commissioner  as 
well  as  upon  the  judge,  but  no  other  change  was  made  with  refer- 
ence to  extensions.*    No  further  change  was  made  in  this  par- 


B  Look  at  Clark  ▼.  Crane,  57  CaL 
629;  and  see  section  145,  po<t. 

^  141  Cal.  33,  74  Pae.  436. 

•  As  to  the  practice  in  such  cases, 
see  section  146,  p<Mt. 

T  See  section  660,  California  Code 
of  Civil  Procedtire. 

8  Heine  v.  Treadwell,  72  Cal.  217, 
13  Pac.  503. 

1  The  language  of  the  amendment 
in  this  regard  was  as  follows:  "And 
he  shall,  within  five  days  after  giving 
such  notice,  or   HiiilM^   9!wsh   fv/tiher 


time,  not  exceeding  twenty  daja,  as 
the  coart  or  jndge  thereof  mmj  bj 
order  grant,  prepare,  and  file,  etc 
....  If  no  affi&vit  or  atatemeat  ba 
filed  within  five  daya  after  the  notiee^ 
or  within  such  farther  time  as  the  par* 
ties  may  agree  upon,  or  the  coart  or 
judge  thereof  may  foj  order  ffraat,  the 
right  to  move  for  a  new  trial  shall  ba 
deemed  waited."  See  Laws  of  18S1, 
p.  590,  sec.  195. 
•  Laws  of  1863,  p.  643. 
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ticalar  until  fhe  adoption  of  the  Code  of  Civil  Procedure.  As 
the  code  was  first  enacted,  the  section  in  relation  to  the  filing  of 
the  affidavits  on  motion  for  new  trial  did  not  provide  for  the  ex- 
tension of  the  time,'  as  did  the  corresponding  section  of  the  old 
Practice  Act.  But  as  amended  in  1874,^  the  provision  of  the  code 
is  that  the  moving  party  must  file  his  affidavits  ^'within  ten  days 
after  serving  the  notice,  or  such  further  time  as  the  court  in 
which  the  action  is  pending,  or  a  judge  thereof  may  allow."  Since 
that  time  no  changes  have  been  made  in  this  respect. 

The  judge  may  therefore  extend  the  time  allowed  by  statute 
in  which  the  moving  party  is  to  file  his  affidavits.  It  is  to  be 
observed  that  section  659,  although  it  allows  an  extension,  does 
not  prescribe  how  long  such  an  extension  may  be.  It  was  formerly 
a  question  as  to  whether  the  time  that  might  be  allowed  under 
the  authority  of  this  section  was  not  really  limited  by  the  pro- 
visions of  section  1054  of  the  code,  which  gives  and  limits  the 
power  to  grant  extensions  in  general.*  It  has  been  distinctly  held, 
however,  that  the  provisions  of  subdivision  1  of  section  659  of 
the  Code  of  Civil  Procedure  are  independent  of  the  limitations 
prescribed  in  section  1054,  the  provisions  of  the  latter  as  to  the 
limitation  of  thirty  days  having  no  application  to  affidavits  on 
motion  for  new  trial.* 


§  138.    Time  to  File  Oonnter-affldavits.— The  act  of  1851  pro- 
vided that  counter-affidavits  should  be  filed  ''one  day  at  least 


•  Section  658,  Oalifornia  Code  of 
CkyH  Ftocedure,  at  fint  enacted. 

«  Section  659,  subdivision  1,  CaU- 
f  omia  Code  of  CivU  Procedure. 

•  As  amended  in  1880,  section  1054 
is  as  follows:  ''When  an  act  to  be 
done,  as  provided  in  this  code,  relates 
to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justifi- 
cation of  sureties,  or  the  preparation 
of  statements,  or  of  bills  of  excep- 
tion, or  of  amendments  thereto,  or  to 
the  service  of  notices  other  than  of 
appeal,  the  time  allowed  by  this  code 
may  be  extended,  upon  good  cause 
shown,  by  the  court  in  which  the  action 
is  pending,  or  a  judge  thereof;  but 
such  extension  riiau  not  exceed  thirty 
days  without  the  consent  of  the  ad- 
verse party."  This  says  nothing  about 
aifidaviti. 


Section  218,  Mills'  Annotated  Code 
of  Colorado,  permits  an  extension  of 
the  time  to  file  the  written  motion  for 
new  trial,  and  the  affidavits  must  ac- 
company the  motion. 

See  note  3,  section  136,  ante,  as  to 
extensions  in  systems  of  practice  simi- 
lar to  California.  In  Oklahoma,  Ore- 
gon and  Wyoming,  the  affidavits  must 
accompany  the  motion,  as  in  the  case 
of  Colorado,  but  no  specific  provision 
is  made  for  an  extension  of  time,  as  in 
that  state,  and  the  requirements  limit 
such  extensions  to  cases  where  the 
ground  of  the  motion  is  newly  discov- 
ered evidence,  and  the  movant  could 
not  with  reasonable  diligence  have  ob- 
tained it  in  time  to  miUce  the  motion 
at  an  earlier  date. 

<  This  was  specifically  held  in  Ober- 
lander  v.  Fixen.  129  Cal.  690,  62  Pac. 
254. 


§  138  PAPEBS  ON  WHICH  THE  MOTION  MAY  BE  MADE.  698 

previous  to  the  hearing./'^  No  change  was  made  in  this  until 
the  adoption  of  the  Code  of  Civil  Procedure.  As  first  enacted, 
the  provision  of  the  code  was  that  the  counter-affidavits  should 
be  filed  within  five  days  after  the  filing  and  service  of  the  moving 
party's  affidavits.*  By  the  amendment  of  1874,*  it  was  provided 
that  the  moving  party  should  serve  his  affidavits  upon  the  adverse 
party  ''who  shall  have  ten  days  to  file  counter-affidavits,  a  copy 
of  which  must  be  served  upon  the  moving  party."  And  so  the 
statute  stands  at  present. 

It  is  to  be  noted  that  no  express  provision  is  made  for  extend- 
ing this  period  of  ten  days,  as  in  the  case  of  the  moving  party, 
and  it  is  not  clear  that  section  1054  would  empower  the  court  to 
make  such  extension.  There  are  cases  in  the  reports  where  the 
trial  court  permitted  the  filing  of  counter-affidavits  after  the  ex- 
piration of  the  statutory  period,  and  the  supreme  court  sustained 
the  ruling,  thus,  in  effect,  granting  an  extension  of  time.  But 
these  cases  rested  upon  a  showing  of  inadvertence,  and  relief 
was  asked  under  the  provisions  of  section  473  of  the  Code  of  Civil 
Procedure.  Thus  in  Spottiswood  v.  Weir  *  counter-affidavits  were 
filed  after  the  time  limited  in  the  code  upon  a  showing  that  they 
had  been  prepared  and  served  within  the  time,  but  that  the  filing 
had  been  omitted  by  oversight  or  mistake.  So  in  Smith  v.  Whit- 
tier,*  counter-affidavits  were  prepared  in  time,  but  through  ex- 
cusable neglect  and  inadvertence  of  the  party's  attorneys  were 
not  fil-ed  in  time.  In  this,  as  in  the  first-cited  case,  the  action  of 
the  trial  court  in  relieving  the  adverse  party  of  the  effect  of  such 
inadvertence  and  excusable  neglect  was  approved.  The  court,  in 
the  last-«ited  case,  said : 

'*....  Matters  presented  in  support  of  a  claim  of  inadvert- 
ence and  excusable  neglect  are  so  greatly  within  the  discretion  of 
the  court  to  which  they  are  addressed  that  unless  there  should 
appear  to  be  an  abuse  of  that  discretion,  we  would  not  interfere 
with  its  action.  The  defendants  were  not  entitled  to  a  new  trial 
on  this  ground  unless  the  facts  upon  which  it  was  based  existed, 
and  the  time  within  which  the  plaintiff  might  controvert  such 
affidavits  is  not  made  by  the  statute  jurisdictional,  or  declared  to 

1  Laws  of  1851 ,  p.  81,  see.  195.  note  3,  seetion  136,  anU,  as  to  time  to 

a  Section  658,  California  Code  of  file  eonnter-afBdavits  in  other  Riatei. 

avU  Procedare.  *  80  Oal.  448,  22  Pac  289. 

«  Section  659,  subdiTiaon  1,  Ckli-  •  95  CaL  279,  30  Pae.  529. 
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be  a  limitation  upon  the  exercise  of  such  right.  It  is  only  a  rule 
of'  procedure,  and  in  the  absence  of  a  statutory  limitation,  is 
subject  to  the  equitable  control  of  the  court,  and  the  court  should 
disregard  any  error  or  defect  in  the  proceedings,  whenever  a  sub- 
stantial right  of  the  party  is  not  affected." 

A  motion  for  new  trial,  based  on  afSdavits,  cannot  be  heard 
and  considered  prior  to  the  expiration  of  the  time  allowed  the 
adverse  party  to  file  or  serve  counter-aflSdayits.*  Where  such  a 
hearing  takes  place,  an  order  made  pursuant  thereto  will  be  re- 
versed, notwithstanding  the  fact  that  the  order  itself  was  not 
made  until  after  counter-affidavits  were  in  fact  filed.^ 


§  139.  Whether  the  Moving  Party  can  File  Affidavits  in 
Beply. — Neither  the  old  Practice  Act  *  nor  the  code  *  contains  any 
permission  to  the  moving  party  to  ffle  affidavits  in  reply  to  the 
affidavits  of  the  opposing  party.  No  case  has  been  found  upon 
the  subject  except  Howe  v.  Briggs,"  in  which  case  the  court  below 
received  an  additional  affidavit  from  the  moving  party.  The  only 
objection  shown  by  the  report  to  have  been  made  to  this  by  coun- 
sel was  that  this  affidavit  was  ''inadmissible  because  too  late." 
The  supreme  court  said  with  reference  to  the  reception  of  the 
affidavit:  ''The  court  was  not  bound  to  receive  this  last  affidavit, 
and  should  not  have  considered  it  unless  some  good  reasons  were 
shown."  The  question  as  to  whether  there  was  any  authority 
for  the  filing  by  the  moving  party  of  affidavits  in  reply  does  not 
seem  to  have  been  considered,  and  the  motion  for  new  trial  was 
denied  by  the  judge,  and  his  order  was  affirmed  on  appeal.  The 
case,  therefore,  cannot  have  much  weight  upon  the  point.  The  right 
to  file  affidavits  in  reply  as  on  other  motions  seems  so  highly  neces- 
sary that  it  is  difficult  to  account  for  the  absence  of  a  decision 
upon  the  question,  except  upon  the  hypothesis  that  it  never  oc- 
curred to  practitioners  that  there  was  any  difference  in  this  re- 
spect between  motions  for  new  trial  and  othei:  motions,  and  that 
the  filing  of  affidavits  in  reply  was  usual  in  practice.  But  it  is 
certainly  well  settled  as  to  motions  for  new  trial  in  general  that 
no  record  is  permissible  except  the  one  authorized  by  statute,  and 

•  Peter  t.  Kalez,  11  Idaho,  553,  83  i  See  section  195. 

Pae.  526.  >  See    section    659     subdivision    1, 

T  Peter  y.  Kales,  11  Idaho^  553,  83      California  Code  of  CiTil  Procedure. 
Pae.  526.  •  17  CaL  385. 
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the  statute  does  not  expressly  authorize  affidavits  in  reply.   Ae 
above  stated,  there  is  no  decision  upon  this  i>oint 

S  140.  How  Affidavits  Used  on  the  Motion  may  be  Used  cm 
Appeal  from  the  Order. — Affidavits  used  on  the  hearing  of  & 
motion  for  a  new  trial  may,  if  properly  authenticated  or  iden- 
tified, be  used  on  appeal  from  the  order  on  such  motion.  The 
practice  in  this  respect  has  undergone  a  radical  change  since  the 
adoption  of  the  code.  Formerly  the  affidavits  might  be  used 
on  appeal  without  being  incorporated  in  a  statement  or  bill  of 
exceptions,  merely  by  being  identified  or  authenticated  by  the  in- 
dorsement of  the  trial  judge.  Under  Rule  XXIX  of  the  supreme 
court,  however,  the  identification  must  be  by  being  incorporated 
in  a  bill  of  exceptions ;  except  when  the  appeal  is  prosecuted  under 
the  new  and  alternative  method;  in  which  case,  such  affidavits  may 
be  included  by  the  reporter  in  his  transcript,  prepared  under  the 
authority  of  section  953a  of  the  Calif omiia  Code  of  Civil  Procedore.^ 

As  to  the  record  on  appeal  from  the  order,  see  section  168,  post. 
With  ref ei^ence  to  the  subject  of  identification,  see  section  264,  poi^ 


^  See  Hibernia  etc.  Soe.  v.  Doran 
(Cal.)>  lis  Pae.  526,  where  it  was 
held  that  on  an  appeal  from  an  order 
on  motion  to  change  the  place  of  trial, 
the  appellant  must  follow  the  proce- 
dure outlined  in  sections  953a,  953b, 
and  953c  California  Gode^f  CItU  Pro- 
cedure, or  that  prescribed  bj  Rule 
XXIX ;  and  it  was  intimated  that  the 
Mune  principle  would  control  in  aU 


cases  of  appeals  from  orden  where 
affidavits  were  used.  The  kngasfe  of 
section  953a,  above  dted,  would  aeen 
to  be  sufficientlj  general  to  jostifj 
such  a  conclusion. 

As  to  the  dutj  of  the  reporter  in 
the  preparation  of  the  record  lader 
the  new  and  alternative  method,  lee 
Gjurich  v.  Pieg   (OaL),  U7  Psc  000. 
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CHAPTER  XXI. 

PAPERS  ON  WHICH  THE  MOTION  HAT  BE  MADE— BILLS 

OP  EXCEPTIONS. 

§  141.    When  the  motion  maj  be  made  upon  a  bill  of  ezeeptiMM, 
§  14&,    Preparation  of  bills  of  ezceptiona. 

§  141.  When  the  Motion  may  be  Made  upon  a  Bill  of  Excep- 
tions. — ^Under  the  old  Practice  Act  the  only  kind  of  bills  of  excep- 
tions were  bills  settled  at  the  trial.^  The  office  of  these  bills  was 
to  present  questions  as  to  errors  in  law  on  appeal  from  the  judg- 
ment. They  could  not  be  used  on  appeal  from  orders,'  or  on 
motions  for  new  triaL  There  seems  to  have  been  no  good  reason 
why  they  should  not  have  been  permitted  to  be  used  to  present 
questions  as  to  errors  in  law  upon  motion  for  new  trial.  But  this 
was  not  authorized  by  the  statute.  Section  194,  which  prescribed 
the  papers  to  be  used  on  motion  for  new  trial,  was  as  follows :  * 

''Sec.  194.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third,  and  fourth  subdivisions  of  the 
last  section,  it  shall  be  made  upon  affidavit;  for  any  other  cause 
it  shall  be  made  upon  a  statement,  prepared  as  provided  in  the 
next  section.'' 

This  was  the  only  provision  specifying  the  papers  to  be  used 
upon  the  motion.    Papers  not  authorized  by  it  could  not  be  used.^ 

The  provision  of  the  Code  of  Civil  Procedure  in  relation  to 
the  papers  to  be  used  on  the  motion  is  section  658,  which  as 
amended  in  1874  '  is  as  follows : 


1  See  sections  254,  256,  post, 

*  People  T.  Doe,  45  Cal.  43;  Ganl- 
field  T.  Doe,  45  Oal.  221 ;  Wetherbee  v. 
Carroll,  33  Cal.  549.  In  Wetherbee  ▼. 
Carroll,  Sawyer,  J.,  delivering  the 
opinion,  said :  "If  we  have  at  any  time 
considered  points  presented  by  what 
was  designated  as  a  bill  of  exceptions 
instead  of  a  statement,  as  we  have  in 
one  instance  at  least  (Warden  y.  Men- 
docino Co.,  32  Cal.  655),  it  was  be- 
cause no  objection  was  made  to  it." 
And  look  at  Bodley  t.  Ferguson,  25 
Cal.  584. 

.8  Laws  of  1851,  p.  81.  This  pro- 
vision stood  until  the  Code  of  uivil 
Procedure. 


«  As  the  code  was  first  enacted  it 
required  motions  for  new  trial  on  the 
ground  of  errors  in  law  or  insufficiency 
of  the  evidence  to  be  made  upon  a 
biU  of  exceptions.  And  in  Kelly  v. 
Larkin,  47  Cal.  58,  where  the  motion 
was  made  upon  a  statement,  it  was 
held  that  it  ought  to  have  been  made 
upon  a  bill  of  exceptions,  and  the 
order  granting  the  motion  was  re- 
versed. But  look  at  People  v.  Crane, 
60  Oal.  279. 

8  As  first  enacted  the  code  re- 
quired the  motion  to  be  made  in 
certain  cases  upon  affidavits  and  in 
certain  cases  upon  bills  of  exceptions. 
This  provision  was  only  in  operation  a 
short  time. 
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Sec.  658.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third,  and  fourth  subdivisions  of  the 
last  section,  it  must  be  made  upon  affidavils;  for  any  other  came 
it  may  be  made  at  the  option  of  the  moving  party,  either  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the 
case,  prepared  as  hereinafter  provided." 

This  section  sanctions  the  use  of  a  bill  of  exceptions  on  motion 
for  new  trial.  The  code  provides  for  two  kinds  of  bills  of  excep- 
tions, viz.,  bills  settled  at  the  trial  under  section  649,  and  bills 
settled  after  the  trial  under  section  660.  And  inasmuch  as  the 
provision  above  quoted  makes  no  distinction  between  them,  it 
would  seem  that  it  applies  to  both.  And  subdivision  2  of  section 
659*  lends  countenance  to  that  construction. 


§  142.  Preparation  of  Bills  of  Exceptions. — As  stated  in  the 
preceding  section,  the  motion  for  new  trial  may  be  made  either 
upon  a  bill  of  exceptions  settled  at  the  trial  under  section  649  or 
settled  afterward  under  section  650.  Their  preparation  is  the 
same  when  intended  for  use  on  motion  for  new  trial  as  when  in- 
tended for  use  on  appeal  from  the  judgment  or  from  an  order 
other  than  on  motion  for  new  trial,  except  as  to  the  time  in  which 
the  proposed  bill  must  be  served.  Bills  of  exception  under  section 
650,  intended  for  use  on  appeal  from  the  judgment,  are  required 
to  be  served  ''within  ten  days  after  the  entry  of  judgment,  if  the 
action  was  tried  with  a  jury,  or  after  receiving  notice  of  the  entry 
of  judgment,  if  the  action  were  tried  without  a  jury";  while  bills 
of  exceptions  for  use  on  motion  for  new  trial  have  to  be  seryed 
within  ten  days  after  the  service  of  the  notice  of  intention.  Now, 
since  the  notice  of  intention  may  be  given  either  before  or  after 
the  entry  of  judgment,'  it  is  evident  that  there  may  be  a  difference 
in  the  time  within  which  the  proposed  bill  is  to  be  served.  In 
other  respects  the  preparation  is  the  same. 


•  That  subdiTision  prorides  that  "if 
the  motion  is  to  be  made  upon  a  bill 
of  exceptions,  and  no  bill  has  already 
been  settled  as  hereinbefore  proyided, 
the  moving  party  shall  haye  the  same 
time  after  seryice  to  prepare  and  ob- 
tain a  settlement  of  a  bill  of  excep- 
tions as  is  provided  after  the  entry  of 
judgment,  or  after  receiving  notice  of 
sach  entiy  bj  section  650j  and  the 


bill  shaU  be  prepared  and  settled  ii 
a  similar  manner.  If  a  bill  of  exeep* 
tions  has  been  already  settled  mM 
filed  when  the  notice  of  motion  is 
given,  such  bill  shaU  be  used  oa  tht 
motion."     (In  effect  July  1,  1874.) 

1  See    section    257,    subdivisioi  4, 
pott. 

<  See  section  It,  arnte^ 
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Bills  of  exceptions  are  not  recognized  in  all  states  as  a  means 
of  presenting  a  motion  for  a  new  trial  to  the  trial  court ;  although 
such  a  paper  may  be  utilized,  with  practical  unanimity,  in  the 
presentation  of  the  order  on  such  a  motion  for  review.*  In  some 
states,  however,  as  in  Montana,  a  bill  is  the  exclusive  method  of 
such  presentation,  except  as  to  those  grounds  which  can  only  be 
presented  by  affidavit.* 


•  See  section  3292,  Cntting's  Cbm- 

Siled  Codes  of  Kerada;  section  7065, 
Revised  Codes  of  North  Dakota;  sec- 
tion 5828,  Compiled  Laws  of  Okla- 
homa; section  175,  Lord's  Oregon 
Laws;  section  303,  Code  of  Civil  !nt)- 
cednre  of  Sonth  Dakota ;  section  3295, 
Compiled  Laws  of  Utah;  section  402, 
Bern,  ft  BaL  Code  of  W^ashington  (sec- 
tion 5075,  BaL  Code).  In  most  of 
these  states  a  statement  may  be  nscfd 
in  those  eases  whero  sifidayits  eannoty 


and  in  some  cases  the  presentation  is 
optional  with  the  moving  party,  either 
on  affidavits  or  a  statement.  In  some 
states,  as  California,  Idaho,  Nevada, 
and  the  two  Dakotas,  the  statement 
used  is  a  statement  on  motion  for  new 
trial ;  in  others  it  Is  either  a  statement 
of  facts,  of  the  caae,  or  a  case-made. 
«  See  section  6796,  Bevised  Codes  of 
Montana,  as  to  whic^  see  note  4,  see- 
tion  145,  pott.  Also  note  19a.  section 
157^  po$t» 
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STATEMENT  OF  THE  CASE. 

When  tbe  motion  maj  be  made  on  a  statement. 

Outline  of  proceedings  to  obtain  a  statement  ont  motion  for  new  tziiL 

Time  to  serve  proposed  statement— Consequenees  of  failnre  to  serve  in 

time— Waiver. 
Practice  when  the  statement  is  not  proposed  in.  time. 
Extension  of  time  to  serve  proposed  statement. 
Time  to  propose  amendments  to  proposed  statement. 
Contents  of  statement — Speeifieations  of  error. 
Contents  of  statement — Speeifleations  of  partiealara  of  insnfflfiifwy 

of  evidence^ 
Contents  of  statement — ^Evidenee  and  other  matter — ^Hiow  set  fortk. 
Preeumption  that  statement  contains  all  material  eridenee. 
Presentation  of  proposed  statement  and  amendments  for  settlemesL 
Settlement  of  statement. 
Compelling  settlement — Proving  exceptions. 
Engrossment  of  statement. 
Authentication  of  statement — Necessitj  for — Bj  whom  mad»— Waiver 

of — Historj  of  subject 
Authentication  bj  the  judge — What  is  sofBeient. 
Filing  engrossed  and  certifled  statement 
Amendment  of  statement  after  filing  and  anthentieation — Bevoeatftm 

of  certificate. 

§  143.  When  the  Motion  may  be  Made  on  a  Statement— Sec- 
tion 194  of  the  old  Califoinia  Practice  Act,  which  remained  un- 
changed from  1851  until  the  adoption  of  the  Code  of  Civil  Fto- 
cedure  of  the  same  state,  was  as  follows :  ^ 

''Sec.  194.  When  the  application  is  for  a  cause  mentioned  in 
the  first,  second,  third,  and  fourth  subdivisions  of  the  last  section 
it  shall  be  made  upon  affidavit;  for  any  other  cause  U  shaU  he  made 
upon  a  statement  of  the  case,  prepared  as  provided  in  the  next  sec- 
tion." 

The  corresponding  section  of  the  Code  of  Civil  Procedure^  as 
amended  in  1874,'  is  as  follows : 

t  Laws  of  1851,  p.  81.  therefore  where,  after  the  code  vest 

t  Under  the  code  as  first  enacted  no  into  operation,  a  partj  moved  for  s 

provision  was   made   for   statements,  new  trial  upon  a  statement,  and  the 

8ee  note  1  to  section  135,  ante.    And  court  below  granted  the  motioi,  the 
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Sec.  658.  When  the  application  is  made  for  a  cause  men- 
tioned in  the  first,  second,  third,  and  fourth  subdivisions  of  the 
last  section  it  must  be  made  upon  afSdavits;  for  any  other  cause 
it  may  be  made  at  the  option  of  the  moving  party,  either  upon  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the 
case  prepared  as  hereinafter  provided." 

Under  the  code,  therefore,  where  the  motion  is  made  upon  the 
ground  of  excessive  damages,  or  insufficiency  of  the  evidence,  or 
errors  in  law  occurring  at  the  trial,  or  upon  all  of  these  grounds, 
it  may,  at  the  option  of  the  moving  party,  be  supported  either  by 
a  statement,  or  a  bill  of  exceptions,  or  be  made  upon  the  minutes 
of  the  court. 

§  144.  Outline  of  Proceedings  to  Obtain  a  Statement  on  Motion 
for  New  TriaL — The  proceedings  which  must  be  taken  to  obtain 
a  statement  on  motion  for  new  trial  are  given  in  subdivision  3  of 
section  659  of  the  Code  of  Civil  Procedure.  The  burden  of  pre- 
paring the  statement  is  cast  upon  the  moving  party.  Within  a 
certain  time  after  the  service  of  the  notice  of  intention,  h6  must 
serve  upon  the  successful  party  a  draft  of  what  he  proposes  as 
the  statement  in  the  case.  If  the  successful  party  does  not  agree 
to  the  statement,  he  may,  within  a  certain  time,  serve  upon  the 
moving  party  amendments  to  the  proposed  statement,  specifying 
whatever  additions  and  corrections  he  may  have  to  make.  The 
moving  party  must  then,  upon  notice  to  the  successful  party, 
present  the  proposed  statement  and  the  proposed  amendments  to 
the  judge,  who  must  ** settle"  the  statement  by  deciding  the  dis- 
putes between  the  parties  as  to  what  shall  constitute  the  state- 
ment, and  by  striking  out  all  redundant  and  useless  nmtter,  and 
must  make  the  statement  truly  represent  the  case.  Aft^r  the 
statement  is  so  settled,  the  moving  party  must  engross  the  same; 
and  the  judge  must  then  add  his  certificate  of  allowance.  The 
engrossed  and  certified  statement  must  then  be  filed  with  the  clerk ; 
and  then  the  motion  is  ready  to  be  heard.  It  may  happen  that 
the  successful  party  is  able  to  agree  to  the  statement  as  proposed, 
in  which  case  it  is  not  necessary  to  propose  amendments.  But 
notwithstanding  the  assent  of  the  parties,  it  is  the  duty  of  the 

order  was  reyersed.    Kelly  ▼.  Larkin,      sections  of  other  Btaten,  see  note  1,  seo- 
47  Cal.  58.    Compare  Hodgdon  y.  Grif-      tion  135,  awte. 
fin,  56  Cal.  610.    For  corresponding 

New  Trialr-45 
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judge  to  strike  out  all  useless  and  redundant  matter,  and  correct 
any  inaccurate  statement,  and  to  make  the  statement  truly  repre- 
sent the  case.^  In  doing  so,  however,  the  judge  must  bear  in  mind 
that  the  statement  which  he  is  considering  is  to  be  used  ultimately 
for  the  presentation  of  the  merits  of  a  case  on  appeal,  a  constitu- 
tional right,  and,  for  this  reason,  he  should  construe  his  daty 
with  a  view  to  promoting  rather  than  defeating  this  purpose. 
There  should  be  no  narrow  construction  in  dealing  with  the  sub- 
ject.* 

These  several  steps  in  the  proceedings  will  be  more  fully  treated 
of  in  the  succeeding  sections. 


§  146.  Time  to  Serve  Proposed  Statement — Consequences  of 
Fulure  to  Serve  It  in  Time — ^Waiver. — ^The  statement  must  be 
served  and  filed  within  the  prescribed  time,  and  if  it  be  not,  and 
the  defect  be  not  waived,  the  right  to  have  a  statement  is  lost 
These  matters  will  be  considered  separately. 

1.  Time  to  Serve  the  Proposed  Statement. — Section  195  of  the 
act  of  1851  required  the  party  to  file  his  proposed  statement 
within  five  days  after  the  giving  of  the  notice  of  intention.  There 
was  no  requirement  that  it  should  be  served.^  This  section  was 
many  times  amended.'  But  none  of  the  amendments  changed  the 
provision  in  the  respect  mentioned.  The  Code  of  Civil  Procedure 
made  a  change  in  the  practice.  Under  the  code,  as  amended  in 
1874,'  the  proposed  statement  is  not  required  to  be  filed,  but  is 
required  to  be  served.    The  provision  is  as  follows : 

''Sec.  659  (sub.  3).  If  the  motion  is  to  be  made  upon  a  state- 
ment of  the  case,  the  moving  party  must,  within  ten  days  after 
service  of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof  may  allow,  prepare  a 
draft  of  the  statement,  and  serve  the  same,  or  a  copy  thereof,  upon 


1  For  an  outline  of  the  proceedings 
to  obtain  a  statement  under  the  old 
Practice  Act,  Bee  Cosgrove  v.  Johnson, 
30  Cal.  509.  See,  also,  section  195  of 
that  act. 

2  See  Douglas  v.  Southern  Pacific 
Co.,  151  Cal.  242,  90  Pac.  538. 

1  Laws  of  1851,  p.  81;  and  see 
Brundage  v.  Adams,  41  Cal.  619,  11 
Morr.  Min.  Rep.  470. 

2  See  Laws  of  1861,  p.  590;  Laws 


of  1863,  p.  643;  Laws  of  1863--64,  p. 
246;  Laws  of  1865-66,  p.  845. 

s  Before  1874  the  California  code 
did  not  provide  for  anj  statements.  It 
required  motions  for  new  trial  to  be 
made  either  on  affidavits  or  bills  of  ex- 
ceptions, which  had  to  be  served  and 
filed  "within  twenty-five  days  after  the 
verdict  or  decision  is  made."  See  sec- 
tion 658,  as  first  enacted.  This  pro- 
vision  was  in  force  but  a  short  while. 
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the  adverse  party.    If  such  proposed  statement  be  not  agreed 
to,"  etc. 

Under  the  code,  therefore,  as  it  stands  at  present,  the  moving 
party  has  ten  days  ^  from  the  service  of  his  notice  of  intention  in 
which  to  serve  his  proposed  statement.  This  period  begins  to 
run  from  the  actual  giving  of  the  notice  of  intention,  and  not 
from  the  expiration  of  the  time  allowed  therefor.  Thus  where 
the  party  gave  his  notice  of  intention  before  the  expiration  of 
the  time  allowed  therefor,  but.  failed  to  propose  this  statement 
within  the  requisite  time  thereafter,  and  within  the  ten  days 
allowed  for  the  giving  of  notice  of  intention,  gave  a  second  notice, 
and  filed  his  proposed  statement  within  five  days  thereafter,  it 
was  held  that  such  statement  was  too  late,  and  that  it  should  have 
been  given  within  five  days  after  the  first  notice.' 

2.  Consequences  of  Failure  to  Propose  the  Statement  in  Time, — 
Under  the  old  Practice  Act  there  could  be  no  doubt  but  that  a 
failure  to  file  the  proposed  statement  in  time  operated  as  a  waiver 
of  the  right  to  make  the  motion.     Such  was  the  express  provision 


«  "The  time  within  which  any  aet 
provided  by  law  to  be  done  is  com- 
puted by  excluding  the  first  day  and 
including  the  last,  unlese  the  last  day 
is  a  holiday,  and  then  it  is  also  ex- 
cluded." Section  12,  California  Code 
of  Civil  Procedure. 

For  corresponding  provisions  of 
other  states,  see  section  4441,  subdi- 
vision 3,  Bevised  Codes  of  Idaho, 
which  contains  practically  the  same 
language  as  that  of  California;  sec- 
tion 3292,  Cutting's  Compiled  Laws  of 
Nevada  (section  197,  Civil  Practice) ; 
section  7065,  subdivision  3,  Bevised 
Codes  of  North  Dakota;  section  303, 
subdivision  3,  Code  of  Civil  Procedure 
of  South  Dakota;  section  3295,  subdi- 
vision 3,  Compiled  Laws  of  Utah, 
which  is  substantially  the  same  as  the 
California  section  (subdivision  3). 

Section  1491,  Bevised  Statutes  of 
Arizona,  provides  for  the  preparation 
of  a  statement  of  facts  "at  any  time 
during  the  term,  or  within  the  time 
stipulated,  or  within  such  reasonable 
time  as  shall  be  allowed  by  the  court." 
But  section  1478  provides  that  motions 
for  new  trial  must  be  made  within  five 
days  after  rendition  of  judgment,  or 
yerdieti  and  section  1479  requires  such 


motions  to  be  determined  within  the 
term.  The  statements  must,  there- 
fore, necessarily  be  made  within  an 
indefinite  period  of  time,  which  rests 
largely  in  the  discretion  of  the  court. 

Section  6796,  Bevised  Codes  of  Mon- 
tana, limits  the  hearing  of  new  trial 
motions  to  affidavits  and  bills  of  ex- 
ceptions. The  provision  as  to  bills  of 
exceptions  is  identical  with  that  of 
the  California  code.  See  section  659, 
subdivision  2;  and  see  note  6,  section 
141,  ante. 

No  provision  is  made  in  either  Colo- 
rado, Oklahoma,  Oregon,  Washington, 
or  Wyoming,  for  a  record  for  use  at 
the  hearing  of  a  motion  for  new  trial, 
corresponding  with  the  statement  or 
bill  of  exceptions  made  use  of  in  other 
states.  The  motion  must,  in  the  prac- 
tice of  each  of  these  states,  be  made 
in  writing,  setting  out  the  grounds 
for  the  same.  No  previous  notice  is 
required.  Hence,  the  motion  itself 
may  be  said  to  take  the  place  of  both 
the  notice  of  intention  and  the  state- 
ment or  bill  of  exceptions,  as  to 
scope,  contents,  etc. 

See  note  19a,  section  157,  ante. 

B  Le  Boy  v.  Bassette,  32  Cal.  171; 
CotUe  V.  Leitch^  43  OaL  320. 
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of  the  statute.  Section  195  of  the  act  of  1851  ptovided  that*  ''if 
no  affidavit  or  statement  be  filed  within  five  days  after  the  notice, 
the  right  to  move  for  a  new  trial  shall  be  deemed  waived,'*  This 
provision  stood  without  material  change^  until  the  adoption  of 
the  Code  of  Civil  Procedure.  It  was  peremptory  in  its  terms,  and 
was  always  strictly  enforced.'  And  although  the  time  could  be 
extended  by  order  made  before  the  expiration  of  the  prescribed 
period,  yet  after  that  time  no  extension  could  be  granted;  for  when 
the  right  to  have  a  statement  was^lost  it  could  not  be  restored  by 
order,*  even  though  such  order  was  made  nunc  pro  tunc  as  of  a 
date  prior  to  the  expiration  of  the  time.^® 

The  Code  of  Civil  Procedure  contains  no  express  provision,  like 
that  of  the  old  Practice  Act,  to. the  effect  that  the  failure  to  pro- 
pose a  statement  in  time  operates  as  a  waiver  of  the  right  to  move 
for  a  new  trial,  or  of  the  right  to  have  a  statement.  But  the  omis- 
sion was  probably  because  such  provision  was  considered  unneces- 
sary. There  must  be  some  point  of  time  at  which  the  verdict  or 
decision  ceases  to  be  Liable  to  attack.  And  if  the  expiration  of  the 
time  prescribed  by  statute  be  not  taken  as  such  point  the  matter 
is  left  indefinite,  which  could  not  have  been  the  intention  of  the 
lawmakers.  Accordingly,  it  was  held  in  Chase  v.  Evoy,^^  that  the 
failure  to  serve  the  proposed  statement  in  time  operated  as  a  bar 
to  the  further  prosecution  of  the  motion,  and  that  the  judge  was 
justified  in  dismissing  it.  Decisions  under  the  code  have  followed 
this  rule  strictly,  notwithstanding  the  absence  of  the  express  pro- 
vision of  the  Practice  Act  as  to  waiver.^^^    So,  also,  the  rule  that 


•  Laws  of  1851,  p.  81. 

T  See  Laws  of  1861,  p.  590;  Laws 
of  1863,  p.  643;  Laws  of  1863-64,  p. 
246 ;  Laws  of  1865-66,  p.  845. 

8  Caney  v.  Silverthorne,  9  Cal.  67; 
Lafferty  v.  Brownlee,  11  Cal.  132; 
Mahoney  ▼.  Caperton,  15  Cal.  313; 
Easterby  v.  Larco,  24  Cal.  179;  Munch 
V.  Williamson,  24  Cal.  167;  B.  B.  & 
A.  W.  Co.  V.  Boles,  24  Cal.  359,  4 
Morr.  Min.  Bep.  592;  De  Castro  v. 
Bichardson,  25  Cal.  49;  Jeiiklns  ▼. 
Frink,  27  Cal.  337;  Hegeler  v.  Henck- 
ell,  27  Cal.  491;  Le  Roy  v.  Bassette, 
32  Cal.  171;  Campbell  v.  Jones,  41 
Cal.  515;  Cottle  v.  Leitch,  43  Cal.  320; 
Mott  V.  Foster,  45  Cal.  72. 

•  So  held  of  statements  on  appeal 
in  Leech  v.  West,  2  Cal.  95. 

10  Hegeler  v.  Henckell,  27  Cal.  491. 


io»  58  Cal.  348.  In  the  conaiden- 
tion  of  all  questions  as  to  statemesti 
on  motion  for  new  tnal,  relative  to 
their  preparation,  settlement,  engro» 
ment,  etc.,  it  is  to  be  understood  that 
bills  of  exceptions  prepared  for  use  os 
motion  for  new  triid  are  subject  to  tlie 
same  rules  of  procedure.  As  has  been 
said,  the  two  may  be  used  interelmig«- 
ably.  See  Hiffgins  y.  Mahoney,  50 
Call  444 ;  and  look  at  section  17,  ante, 

lob  Cooney  v.  Furlong,  66  Cal.  520. 
6  Pac.  388;  Bunnel  y.  Stockton,  83 
Cal.  319,  23  Pac.  301;  and  see  Jue 
Fook  Sam  y.  Lord,  83  Cal.  159,  23 
Pac.  225;  Wheeler  y.  Karnes,  125  Cal. 
51,  57  Pac.  893;  and  see,  as  to  bills 
of  exceptions,  Stonesifer  y.  Ann- 
strong,  86  Cal.  594,  25  Pac  50; 
Visher  y.  Smith,  92  OaL  60,  28  Fke. 
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governed  imder  (he  Practice  Act  to  the  effect  that  the  right  to  have 
a  gtatementy  once  lost  by  failure  to  propose  the  same  within  the 
statutory  time,  could  not  be  restored,  has  also  been  adopted  in  the 
decisions  under  the  code.^®^  Indeed,  it  is  di£ScuIt  to  conceive  upon 
what  ground  a  departure  therefrom  could  be  justified.  The  lan- 
guage requiring  the  proposal  of  a  statement  within  a  certain  time 
is  the  same  as  that  requiring  the  giving  of  notice  of  intention 
within  a  certain  time;  and  it  has  been  held  that  where  the  notice 
of  intention  is  not  given  in  time  the  right  cannot  be  restored  by 
order.  This  was  held  under  the  code  in  Clark  v.  Crane.^^  In  that 
case,  after  the  expiration  of  the  time  for  giving  the  notice,  the 
moving  party  obtained  an  order  extending  the  time  to  give  it. 
When  the  statement  was  presented  for  settlement  the  facts  were 
brought  to  the  attention  of  the  judge,  and  he  refused  to  settle  it. 
The  supreme  court  declined  to  issue  a  mandamv^  to  compel  the 
settlement,  and  Thornton,  J.,  delivering  the  opinion,  said: 

"The  party  intending  to  move  for  a  new  trial  has  a  period  of 
ten  days  after  the  verdict  of  the  jury,  within  which  to  file  with 
the  clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion to  make  such  motion.  (Code  Civ.  Proc,  sec.  659.)  The 
language  of  the  section  is  strong;  it  uses  the  words  'must  within 
ten  days'  take  this  step.  If  he  does  not  give  such  notice  within 
the  period  above  mentioned,  his  right  to  move  is  gone.  The  court 
or  judge  can  extend  the  time  under  section  1054,  above  cited,  but 
such  extension  must  be  granted  within  the  period  of  ten  days,  or 
within  such  other  period  during  which  the  right  to  give  such  notice 
is  still  alive.    After  the  right  to  give  such  notice  is  gone,  giving 


94;   Cameron  t.  Areata  etc.  Co.,  129 
Cal.  279,  61  Pae.  955. 

The  rule  as  to  the  necessity  of  serv- 
ing the  statement  on  motion  for  new 
trial,  and  the  bill  of  exceptions  pre- 
pared for  use  on  such  motion,  as  well 
as  the  bill  of  exceptions  prepared  for 
use  on  appeal,  and  the  case-made,  in- 
tended for  a  similar  purpose,  has 
been  uniformly  sustained.  Sticknej  v. 
Hanrahan,  7  Idaho,  424,  63  Pac.  189; 
Miller  v.  Hunt,  7  Idaho,  486,  63  Pac. 
803;  Hoehnan  y.  Drygoods  Co.,  8 
Idaho,  66,  67  Pac.  796;  Woodward  v. 
Webster,  20  Mont.  2279,  50  Pae.  791; 
Power  V.  Lenoir,  22  Mont.  169,  56  Pac. 
106;  Farleigh  y.  KeUy,  24  Mont.  369, 
62  Pac.  685. 


See  note  7a,  section  159,  post.  In 
TuU  y.  Anderson,  15  Nev.  426,  the 
supreme  court  presumed  that,  inas- 
much as  the  statement  on  motion  for 
new  trial  had  not  been  proposed  oz 
filed  within  the  statutory  time  after 
notice,  the  trial  court  had  for  this 
reason  refused  to  hear  the  motion  on 
its  merits,  and  the  order  denying  the 
same  was  therefore  affirmed. 

100  Cooney  y.  Furlong,  66  Cal.  520  > 
6  Pac.  893,  and  see  below  as  to  waiver, 
and  see  section  147,  post, 

11  57  Cal.  629;  look  at  Estate  of 
Sbarbaro,  63  Cal.  5;  and  compare 
Thompson  v.  Lynch,  43  Cal.  482;  B. 
B.  &  A.  W.  Co.  V.  Boles,  24  Cal.  359, 
4  Morr.  Min.  Bep.  592;  and  see  section 
147|  post. 
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further  time  could  not  be  called  an  extension  of  the  tune,  but  it 
would  be  in  effect  reviving  a  right  which  no  longer  exists.  In 
other  words,  when  such  right  to  give  notice  is  gone  there  is  really 
no  period  of  time  to  extend.  The  time  ends  with  the  period  which 
the  law  allows  for  giving  such  notice;  and  when  such  time  ends, 
to  hold  that  the  court  or  judge  can  extend  it  would  be  to  affirm 
that  the  court  or  judge  can  dispense  with  the  requirements  of  the 
statute.  We  are  all  of  opinion  that  the  court  properly  held  that 
the  period  of  ten  days  having  elapsed  when  the  order  of  the  20th 
of  December,  1880,  was  made,  extending  the  time  to  give  the  notice 
of  motion,  it  no  longer  had  jurisdiction  in  the  matter,  and  that  the 
order  was  of  no  force  or  validity.  (De  Castro  v.  Richardson,  25 
Cal.  49;  Leech  v.  West,  2  Cal.  95.) " 

It  may  be  said,  therefore,  that  the  rule  in  respect  to  the  conse- 
quences of  the  failure  to  propose  a  statement  in  time  is  the  same 
under  the  code  as  it  was  under  the  old  Practice  Act,  viz.,  that  such 
failure  takes  away  the  right  to  have  a  statement,  and  that  the  right 
cannot  be  restored  by  order.^* 

3.  Waiver, — ^The  failure  to  propose  a  statement  in  time  can  be 
waived.  No  decision  directly  upon  this  point  has  been  found. 
But  as  has  been  shown,  the  objection  that  the  notice  of  intention 
was  not  served  in  time,^*  and  even  the  objection  that  there  is  no 
notice  of  intention  at  all,^^  may  be  waived  by  proposing  amend- 
ments to  the  proposed  statement,  without  reserving  proper  objec- 
tions; and  the  cases  seem  analogous.  For  the  reason  upon  which 
the  rule  as  to  the  waiver  of  a  valid  notice  rests  is  that  if  proper 
objections  had  been  reserved  before  proposing  amendments,  the 
moving  party  might  have  come  to  the  settlement  of  the  statement 
prepared  with  matter  in  excuse  of  the  delay,  and  have  it  incor- 
porated in  the  statement  as  settled.  And  this  reason  applies  with 
equal  force  to  cases  where  the  proposed  statement  was  not  in  time. 


IS  The  above  applies  to  civil  cases 
only.  In  criminal  cases  the  time  pre- 
scribed by  statute  within  which  to  file 
the  bill  of  exceptions  is  merely  direc- 
tory. People  V.  Martin,  6  Cal.  477; 
People  V.  Woppner,  14  Cal.  437;  Peo- 
ple V.  Lee,  14  Cal.  510;  People  ▼. 
Kahl,  18  Cal.  432;  People  v.  White, 
34  Cal.  183;  People  v.  Sprague,  53 
Cal.  422.  Bnt  the  "direction"  should 
be  obeyed  unless  there  was  a  good  ex- 


cuse for  the  delay.  People  ▼.  Lee,  14 
Cal.  510;  People  t.  Sprague,53  Cal 
422.  And  a  food  excuse  will  be  pre- 
sumed. People  ▼.  Baschke,  73  Oil- 
378,  15  Pac.  13. 

18  See  section  15,  ante,  and  Bron- 
dage  ▼.  Adams,  41  CkL  619,  11  Morr. 
Min.  Bep.  470. 

14  See  section  14,  iifit«,  and  Williami 
V.  Gregory,  9  CaL  76;  Frost  t.  Meet% 
52  CaL  664. 
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In  Horton  y.  ^ack,^^*  though  nothing  was  said  as  to  waiver,  the 
principle  was  adopted  as  being  applicable  without  question.  The 
court  said: 

''Bespondent  objects  to  the  consideration  of  the  bill  of  excep- 
tions on  the  ground  that  it  was  served  more  than  ten  da3rs  after 

service  of  the  notice  of  intention  to  move  for  a  new  trial 

The  former  objection  was  not  taken  in  any  way  in  the  court  below, 
though  defendant  proposed  amendmenls,  and  therefore  it  cannot 
be  considered  here.** 

But  if  proper  objections  be  reserved  before  proposing  amend- 
ments, the  subsequent  proposal  of  amendments  will  not  waive  the 
def  ect.^*  Nor  will  it  in  such  case  be  waived  by  appearance  at  or 
participation  in  the  argument  of  the  motion.  The  language  of 
some  of  the  cases  seems  to  imply  that  the  objection  that  a  notice 
of  intention  or  proposed  statement  was  not  in  time  is  waived  by 
appearance  at  and  participation  in  the  argument  of  the  motion. 
But  as  stated  in  section  14,  this  cannot  be  the  case.  For  the  whole 
argument  of  counsel  may  have  been  directed  to  the  point  that  the 
motion  should  be  denied  for  want  of  a  valid  statement;  and  since 
the  code  does  not  provide  a  mode  in  which  the  argument  of  counsel 
can  be  brought  up,  no  presumption  as  to  what  it  was  should  be 
founded  upon  its  absence.  It  is  true  that  there  is  a  well-settled 
rule  that  if  a  party  appears  and  argues  a  motion  upon  its  merits, 
without  insisting  upon  objections  to  the  moving  papers,  he  thereby 
waives  such  objections.  But  before  this  rule  can  be  applied  it 
must  appear  that  the  party  did  argue  the  motion  upon  its  merits, 
without  insisting  upon  objections  to  the  moving  papers,  and  this 
cannot  be  inferred  from  the  mere  fact  that  he  argued  the  motion. 
The  failure  to  make  objections  to  the  papers  is  the  material  thing, 
and  no  provision  is  made  for  making  this  appear  in  the  record. 
The  case  of  Munch  v.  Williamson  ^*  is  not  in  conflict  with  this  posi- 
tion.    The  order  in  that  case  was  as  follows:  *'Now  at  this  day, 


14a  115  Cal.  29,  46  P^c.  920.  Also 
Beach  y.  Spokane  etc.  Co.,  25  Mont. 
367,  65  Pac.  106. 

IB  See  Quivey  y.  Oambert,  32  Cal. 
304;  Cottle  v.  Leitch,  43  Cal.  320; 
Hobbs  ▼.  Duflf,  43  Cal.  485;  Bryan  v. 
Maume,  28  Cal.  238.  Also  Doyle  t. 
Gore,  13  Mont.  471,  34  Pac.  846; 
Woodward  v.  Webster,  20  Mont.  279, 
50  Pac.  791;  Power  v.  Lenoir,  22 
Mont    169,    56  Pac.   106;   Beach  v. 


Spokane  etc.  Co.,  25  Mont.  367,  65 
Pac.  106. 

le  24  Cal.  167. 

See,  also,  State  v.  Cheney,  24  Nev. 
222,  52  Pac.  12,  upon  the  subject  of 
waiver.  Waiver  cannot  be  predicated 
of  acts  of  any  kind  short  of  express 
statements  to  that  effect,  where  proper 
objections  were  made  at  the  first  op- 
portunity offered. 
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in  open  court,  comes  on  to  be  heard  the  defendant's  motion  for  a 
new  trial,  and  thereupon,  after  having  heard  the  ai^oments  of 
counsel,  the  court  overrules  the  same,  to  which  ruling  of  the  court 
the  defendants,  by  counsel,  except."  With  reference  to  the  argu- 
ments of  counsel  that  this  showed  a  waiver,  Sanderson,  C.  J.,  de- 
livering the  opinion,  said:  **We  are  unable  to  perceive  how  it  can 
be  seriously  contended  that  this  entry  shows  any  appearance  on 
the  part  of  the  respondent.  It  is  only  by  a  resort  to  a  shadowy 
inference  that  we  can  say  that  there  was  an  appearance  even  on 
the  part  of  the  appellant.  It  is  claimed  that  the  use  of  the  word 
'arguments'  shows  that  the  motion  was  argued  upon  both  sides. 
If  upon  questions  of  this  character  the  doctrine  of  presumption 
can  be  invoked  at  all,  the  presumption  in  the  present  case  is  very 
much  weakened  and  attenuated  by  the  fact  disclosed  by  the  record 
that  each  defendant  in  this  case  had  two  counsel,  making  four  in 
all.  We  are  of  opinion  that  no  appearance  is  shown.  A  party 
who  claims  the  benefit  of  a  waiver  of  this  character  must  proTe 
the  waiver  beyond  cavil,  and  not  leave  it  to  be  ascertained  by  con- 
jecture or  doubtful  inference. "  ^^ 

A  stipulation  as  to  the  correctness  of  a  statement  or  bill  of  ex- 
ceptions, followed  by  failure  at  the  hearing  of  the  motion  to  object 
because  of  want  of  service  of  the  same  in  time,  also  no  doubt  oper- 
ates as  a  waiver  of  such  objection,  as  in  the  case  of  a  failure  to  give 
notice  in  time.  In  Estate  of  Dougherty,^'  the  respondent  stipu- 
lated ''that  the  foregoing  is  a  true  and  correct  statement  and  bill 
of  exceptions  on  motion  for  new  trial  herein."  The  supreme  court 
denied  the  motion  to  strike  out  the  statement,  saying : 

"Under  the  circumstances,  respondent  will  not  be  permitted 
here  for  the  first  time  to  impeach  the  record  thus  made  with  his 
consent  and  used  in  the  court  below  without  objection." 

While  failure  to  serve  the  statement  in  time  operates,  as  above 
shown,  to  deprive  the  moving  party  of  the  right  to  have  a  state- 
ment at  all,^^*  and  while  such  failure  goes,  as  will  hereafter  appear, 

17  As  to  the  case  of  Millard  t.  ^^  In  Featheratone  ▼.  Eeane,  18 
Hatha waj,  27  Gal.  119;  and  see  sec-  Idaho,  24,  108  Pac.  337,  a  statement 
tion  14,  ante,  was  stricken  from  the  transcript  hj 

18  139  Cal.  14,  72  Pac.  357.  Mere  the  supreme  court  on  the  ground  that 
assent  to  an  extension  of  time  to  pro-  it  was  not  filed,  served,  and  settled 
pose  a  statement  will  not  be  deemed  within  the  statutory  time, 
evidence  of  waiver  of  a  statement.  As  to  the  rule  with  respect  to  ease- 
Yreoland  v.  Edens,  35  MonU  413,  89  made,  see  Devault  v.  Merchants'  ete. 
Pao.  735.  Go.,  22  OU.  624,  98  Pac  342;  London 
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to  the  jurisdiction  of  the  trial  court  to  settle  the  same,^*  or  to  hear 
the  motion  thereon,  and  of  the  appellate  court  to  consider  it,'^  un- 
less the  objection  be  waived,  the  effect  of  such  failure  may  be 
relieved  Under  the  provisions  of  section  473,  Code  of  Civil  Pro- 
cedure. The  settlement  of  a  statement  is  a  "proceeding"  within 
the  meaning  of  the  statute,^^  and  the  supreme  court,  in  Stonesif er 
V.  Kilbum,^^  held  that  such  a  proceeding  was  within  the  scope  of 
the  statute.  Under  the  authority  of  that  case  it  has  long  been 
the  recognized  practice  to  seek  relief  in  all  cases  where  the  moving 
party  failed,  by  reason  of  mistake,  inadvertence  or  excusable  neg- 
lect, to  serve  his  statement  or  bill  of  exceptions  within  the  statu- 
tory time.  It  has,  therefore,  been  often  held  that  the  statement 
could  not  be  considered,  even  though  settled,  unless  it  appeared 
that  there  had  been  $ome  action  of  the  trial  court,  upon  a  proper 
showing  under  the  section  above  referred  to,  accompanying  the 
settlement  of  the  bill  or  statement,  relieving  the  party  against  the 
effect  of  his  failure  to  serve  the  statement  in  time.^' 


etc  Co.  ▼.  CnmmiiiB,  23  Okl.  126,  99 
Pac.  654;  Bettis  t.  Cargile,  23  Okl. 
301,  100  Pac.  436;  Carr  y.  Thompson, 
27  Okl.  7,  110  Pac.  667;  Willson  v. 
Willflon,  27  Okl.  419,  112  Pac.  970; 
Latham  t.  Schlack,  27  Okl.  522,  112 
Pac.  968;  ItfcCoy  v.  McCoy,  27  Okl. 
371,  112  Pac.  1040. 

1*  See  sections  146  and  154,  post. 
And  see  Jue  Fook  Sam  ▼.  Lord.  83 
Cal.  159,  23  Pac.  225;  Bunnel  y. 
Stockton,  83  Cal.  319,  23  Pac.  301; 
Canoeron  y.  Areata  etc.  Co.,  129  Cal. 
279,  61  Pac.  955.  To  same  effect  see 
Connor  y.  Southern  Cal.  etc.  Co.,  101 
Cal.  429,  35  Pac.  990;  Henry  y.  Mer- 
gaire,  106  Cal.  142,  39  Pac.  599. 
Also  In  re  Plume,  23  Mont.  41,  57  Pac. 
408;  Beach  y.  Spokane  etc.  Co.,  25 
Mont.  367,  65  Pac.  106. 

See  Wright  y.  Mathews,  28  Mont. 
442,  72  Pac.  820,  where  it  was  said 
that  the  trial  court  "could  properly  re- 
fuse to  settle  the  statement,  or  he 
could  settle  the  same,  and  deny  the 
motion  for  a  new  trial."  See  section 
146,  and  particularly  the  cases  cited 
in  notes  15d  and  16  thereof.  See, 
also,  note  10b,  section  153,  post. 

so  Bunnel  y.  Stockton,  83  Cal.  319, 
23  Pac.  301.  The  basis  of  the  prin- 
ciple here  inyoked  was  thus  expressed 
in  State  y.  District  Court,  28  Mont. 
123,  72  Pac.  412 :  "A  motion  for  a  new 


trial  is  a  statutory  remedy,  and,  in 
order  to  successfully  inyoke  it,  the 
mode  pointed  out  by  statute  must  be 
pursued.  Ogle  y.  Potter,  24  Mont. 
501,  62  Pac.  920.  If  the  purpose  is 
to  make  the  motion  upon  a  statement 
of  the  case,  the  statement  must  be  pre- 
pared and  settled  under  the  proyisions 
of  section  1155,  and  subdiyisions  2  and 
3  of  section  1173,  Code  of  Civil  Pro- 
cedure." And  see  State  y.  District 
Court,  29  Mont.  176,  74  Pac.  414. 
The  appellate  court  will  consider  no 
eyidence  as  to  the  time  of  the  service 
of  the  statement  not  before  the  trial 
court.  Golden  Fleece  etc.  Co.  y.  Sil- 
ver etc.  Co.,  15  Nev.  450. 

21  Lukes  y.  Logan,  66  Cal.  33,  4 
Pac.  883. 

22  94  Cal.  33,  29  Pac.  332 ;  and  see 
Cole  y.  Wilcox,  99  Cal.  549,  34  Pac. 
114;  Banta  v.  Siller,  121  Cal.  414,  53 
Pac.  935 ;  Vinson  v.  Los  Angeles,  etc. 
Co.,  147  Cal.  479,  82  Pac.  53;  Pollita 
y.  Wickersham,  150  Cal.  238,  88  Pac. 
911;  King  y.  Dugan,  150  Cal.  258,  88 
Pac.  925. 

28  Wheeler  y.  Karnes,  125  Cal.  51, 
57  Pac.  893;  Cameron  y.  Areata  etc. 
Co.,  129  Cal.  279,  61  Pac.  955;  King 
y.  Dugan,  150  Cal.  258,  88  Pac.  925; 
JohDson  y.  Ins.  Co.,  150  Cal.  336,  88 
Pac.  985. 
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The  proper  practice  in  such  cases  is  to  incorporate  in  the  bill  or 
statement  a  showing  in  terms  that  application  for  such  relief  was 
made  to  the  court  and  granted,  setting  ^out,  of  course,  the  affida- 
vits and  counter-afQdavits  offered  at  the  hearing  of  the  motion,  as 
in  the  case  of  other  appeals  from  orders  made  under  section  473. 
The  motion  for  relief  is  not  properly  a  part  of  the  judgment-roll, 
nor  the  order  of  the  court  thereon,  and  unless  incorporated  in  the 
statement  or  bill  of  exceptions,  as  the  case  may  be,  it  cannot  be 
considered.** 


§  146.     Practice  Where  the  Statement  is  not  Proposed  in  Tinie. 

There  has  been  considerable  confusion  in  regard  to  the  proper 
practice  where  the  statement  has  not  been  proposed  within  the 
time  allowed  by  law,  and  since  this  confusion  to  some  extent  stiU 
exists,  an  extended  examination  will  be  given  to  the  subject  in  this 
place.  The  matter  first  received  attention  in  Quivey  v.  Gambert* 
In  that  case  the  court  below  struck  out  the  statement  because  not 
proposed  in  time.  The  moving  party  appealed  from  the  (Arder 
striking  out  his  statement,  but  the  supreme  court  held  that  the 
order  was  not  appealable  and  dismissed  the  appeal.  It  took  occa- 
sion, however,  to  consider  what  was  the  proper  practice  in  such 
cases,  and  Sanderson,  J.,  delivering  the  opinion  of  the  majority  of 
the  court,  said: 

^'In  some  districts  a  practice  seems  to  have  arisen  in  relation 
to  proceedings  touching  new  trials,  which  we  think  has  no  fonnda- 
tion  in  the  Practice  Act.  If  the  defendant  in  the  motion  has,  or 
supposes  he  has,  some  technical  grounds  upon  which  to  resist  the 
motion,  such  as  a  failure  to  file  and  serve  notice  of  motion,  or  state- 
ment or  affidavits  to  be  used  at  the  hearing  within  the  periods  of 
time  respectively  provided  by  the  statute,  he  has  been  allowed  to 
make  a  counter-motion  to  dismiss  the  motion  for  new  trial  where 


2*  See  King  v.  Dugan,  150  Cal.  258, 
88  Pac.  925,  where  the  statement 
showed  that  an  objection  to  the  settle- 
ment thereof  was  made  on  the  ground 
that  it  had  not  been  served  within  the 
statutory  period;  that,  in  response  to 
this  objection,  appellant  presented  an 
affidavit  containing  a  showing  of  mis- 
take, inadvertence  and  excusable 
neglect,  and  a  prayer  for  relief  under 
section  473,  Code  of  Civil  Procedure; 
that  respondent  presented  counter- 
affidavits,  and  that  upon  the  hearing 


the  court  overruled  the  objection  and 
settled  the  statement,  the  supreme 
court  held  that  the  showing  was  suffi- 
cient, being  in  effect  what  was  re- 
quired. See,  also.  Cole  v.  Wileox,  99 
Cal.  549,  34  Pac.  114.  Also  Beseh 
v.  Spokane  etc  Co.,  25  Mont.  367,  65 
Pac.  106. 

1  32  Cal.  304.  As  to  the  practice 
of  striking  out  imperfect  statemeots, 
or  statements  not  presented  is  tijoe, 
see  note  16. 
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the  notice  is  not  within  time,  or  to  strike  out  the  statement  where 
the  notice  is  in  time  but  the  statement  is  not.  In  Harper  v.  Minor 
the  counter-motion  was  to  dismiss  the  motion  for  a  new  trial,  and 
in  Jenkins  v.  Frink  it  was  to  strike  out  the  statement.  We  are  of 
the  opinion  that  such  a  mode  of  procedure  is  irregular,  and  not 
only  without  the  sanction  of  any  provision  of  the  statute  regulat- 
ing such  matters,  but  is  so  inconsistent  with  the  practice  contem- 
plated by  the  statute,  and  so  embarrassing  and  mischievous  in  its 
results,  that  it  ought  not  to  be  longer  tolerated.  Such  a  practice 
might  be  tolerated  if  such  orders  were  appealable,  but  even  then 
it  would  be  a  bad  practice;  for  if  such  orders  should  turn  out  to 
be  erroneous,  two  appeals  would  be  necessary  instead  of  one,  in 
order  to  get  the  judgment  of  this  court  upon  the  ultimate  ques- 
tion whether  there  ought  to  be  a  new  trial  or  not.  But  in  view 
of  the  fact  that  such  orders  are  not  appealable,  a  moment's  reflec- 
tion will  show  that  such  practice  is  altogether  at  variance  with 
the  methods  of  the  statute,  and  tends  materially  to  embarrass  and 
eomplicate  the  proceedings  to  obtain  a  new  trial,  if  not  to  entirely 
deprive  the  party  seeking  a  new  trial  of  his  right  to  the  opinion 
of  this  court  as  to  whether  he  is  entitled  to  it  or  not.  Suppose 
the  motion  for  a  new  trial  to  be  dismissed,  or  what  amounts  to  the 
same  thing,  the  statement  or  affidavits  upon  which  it  is  based 
stricken  out,  how  is  the  plaintiff  in  the  motion  to  proceed  there- 
after t  He  may  claim  that  his  notice  or  statement,  as  the  case  may 
be,  is  in  time,  and  if  so  he  is  entitled  to  the  opinion  of  this  court 
upon  that  question.  How  is  he  to  get  his  case  here  within  any 
of  the  modes  fixed  by  the  statute  t  If  no  way  has  been  provided, 
or  if  there  is  a  way  and  it  is  unnecessarily  circuitous  and  compli- 
cated, a  practice  which  necessitates  a  resort  to  it  ought  not  to  be 
countenanced.  It  is  suggested  that  he  may  still  prosecute  his 
motion  for  a  new  trial,  and  then  appeal  from  the  order.  There 
is  a  manifest  absurdity  involved  in  the  idea  of  further  prosecuting 
a  motion  which  has  been  dismissed,  or  the  foundation  upon  which 
it  rests  stricken  out.  But  overlook  the  absurdity  and  suppose  the 
thing  to  have  been  done,  what  will  come  to  this  court  on  the  appeal, 
of  what  will  the  record  consist?  In  passing  upon  the  question  of 
new  trial,  we  are  confined  to  the  record  upon  which  the  court  below 
ruled.  By  the  very  conditions  supposed,  the  court  below  had  no 
record  before  it  when  it  denied  the  motion.  So  we  have  none  be- 
fore uSy  and,  as  a  matter  of  course,  the  order  must  be  affirmed. 


§  146  PAPERS  ON  WHICH  THE  MOTION  MAY  BB  MADB.  716 

"But  it  is  suggested  that  the  order  dismissing  the  motion  or 
striking  out  the  statement  may  be  brought  up  on  the  appeal  from 
the  order  denying  the  motion  by  a  bill  of  exceptions.  Suppose 
that  this  could  be  done,  it  would  be  necessary  to  come  here  twice 
before  the  motion  for  a  new  trial  could  get  here ;  for  the  first  ap- 
peal would  merely  reverse  the  order  striking  out  the  statement, 
and  a  statement  would  thereafter  have  to  be  settled  by  the  court 
below  and  the  motion  for  a  new  trial  again  decided  before  we  could 
reach  the  question.  But  it  cannot  be  brought  here  by  a  bill  of 
exceptions.  The  definition  of  an  exception  as  given  in  section  128 
of  the  Practice  Act  is  not  broad  enough  to  cover  such  a  case.  An 
exception  as  there  defined  is  an  objection  taken  at  a  trial,  or  at 
any  time  from  the  calling  of  the  action  for  trial  to  the  rendering 
of  the  verdict  or  decision.  It  is  next  suggested  that  on  the  appeal 
from  the  order  denying  the  new  trial  the  ruling  of  the  court  in 
dismissing  the  motion  or  striking  out  the  statement  can  be  brought 
up  by  a  statement  made  on  such  appeal,  as  provided  in  section  338. 
Suppose  that  this  can  be  done,  such  a  course  would  still  be  objec- 
tionable, because  it  would  make  it  necessary  to  bring  the  case  here 
twice  before  the  motion  for  a  new  trial  could  be  reached,  for  the 
reason,  as  stated  above,  that  until  the  error  in  dismissing  the 
motion  or  striking  out  the  statement  has  been  corrected  no  stat^ 
ment  for  the  purposes  of  the  motion  for  a  new  trial  can  be  pre- 
pared. But  we  do  not  consider  that  orders  referred  to  in  the  three 
hundred  and  thirty-eighth  section  include  orders  granting  or  refus- 
ing new  trials.  Motions  for  new  trials  rest  here,  as  in  the  court 
below,  upon  the  record  made  and  settled  before  the  motion  is  heard. 
There  can,  therefore,  be  no  occasion  for  a  further  statement  on  an 
appeal  from  such  an  order,  for  we  can  only  review  it  upon  the 
same  record  upon  which  the  court  below  decided.  The  orders  re- 
ferred to  in  section  338  are  evidently  such  special  orders  as  are 
made  during  the  progress  of  the  case  or  after  final  judgment,  which 
are  appealable,  and  are  not  based  upon  a  record  previously  made 
and  settled.  Where  such  is  the  case  a  statement  may  be  necessary, 
and  hence  the  section  in  question  has  provided  that  one  may  be 
made  if  required ;  but  where,  as-  here,  the  record  is  made  in  advance 
of  the  order,  there  can  be  no  occasion  for  a  subsequent  record. 

**From  these  considerations,  we  think  it  clear  that  the  practice 
pursued  in  this  case  is  out  of  the  line  of  procedure  adopted  by  the 
code.    It  is  manifest  that  under  either  mode  above  suggested  the 
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first  appeal,  though  nominally  from  the  order  denying  or  granting 
a  new  trial,  is  in  effect  an  appeal  from  the  order  striking  out  the 
statement;  for  that  order  is  the  order  and  the  only  one  which  is 
in  fact  reviewed,  and  the  order  from  which  the  appeal  appears  to 
be  taken  is  not  reviewed  at  all,  and  cannot  be  until  the  case  has 
gone  back  and  an  opportunity  has  been  given  to  the  parties  to 
make  a  record  upon  which  it  can  be  heard.  To  show  the  utter 
absurdity  of  such  a  practice  it  is  only  necessary  to  trace  it  one  step 
farther.  If  a  statement  can  be  made  up  under  the  three  hundred 
and  thirty-eighth  section  after  a  motion  for  new  trial  has  been 
decided,  it  must  be  done  within  twenty  days.  Suppose  a  dispute 
should  arise  as  to  whether  it  was  filed  in  time,  and  a  motion  should 
be  made  to  strike  it  out  also,  and  should  be  sustained,  how  would 
the  case  stand  then?  Would  still  another  statement  be  in  order? 
If  a  statement  would  be  in  order  in  the  first  instance,  it  would  for 
the  same  reason  be  in  order  in  the  second,  and  so  on  to  the  end  of 
time;  statement  after  statement  could  be  struck  out,  and  all  access 
to  this  court  on  the  part  of  the  plaintiff  in  the  motion  be  cut  off. 
A  practice  which  leads  to  such  absurd  consequences  cannot  be  sus- 
taiijed. 

"A  party  moving  for  a  new  trial  is  entitled  to  a  ruling  on  his 
motion  upon  the  basis  upon  which  he  presents  it  in  order  that 
he  may  have  and  enjoy  unembarrassed  his  right  of  appeal  to  this 
oourt.^'  If  his  notice  or  statement  has  not  been  served  or  filed 
within  time,  that  is  a  good  reason  why  his  motion  should  be  denied 
when  finally  brought  to  a  hearing;  but  under  the  method  of  pro- 
cedure prescribed  by  the  code,  it  is  not  intended  that  the  record 
upon  which  the  motion  is  made  may  be  first  stricken  out,  and  the 
motion  then  denied.  Such  a  course  is  in  effect  a  denial  of  any 
hearing  upon  the  motion,  and  of  an  appeal  to  this  court  in  a  case 
where  an  appeal  is  given.  There  is  no  force  in  the  suggestion  that 
the  defendant  in  the  motion,  if  not  allowed  to  take  this  course,  will 
be  forced  to  waive  objections  as  to  time.  If  the  notice  and  state- 
ment, or  either  of  them  are  not  filed  in  time,  he  may  safely  rely  upon 
such  facts  as  fatal  to  the  motion  when  brought  to  a  hearing.  If, 
however,  as  is  generally  the  case,  there  is  some  doubt  as  to  whether 
they  are  within  time,  and  he  does  not  desire  to  take  any  risk,  he 
may  propose  amendments  without  waiving  his  right  to  object  that 
they  are  not  within  time  by  a  simple  preface  that  he  does  so  with- 
in See  note  16,  below. 
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out  prejudice  to  his  right  to  object  at  the  hearing  to  the  notice  or 
fitatement  upon  those  grounds.  By  so  doing  he  waives  nothing; 
on  the  contrary,  he  preserves  all  his  rights  in  the  premises.  The 
court  will  then  proceed  and  settle  the  statement,  and  at  the  hear- 
ing pass  upon  the  objections  so  reserved.  If  the  motion  is  denied, 
an  appeal  can  then  be  taken  to  this  court,  where  the  whole  matter 
can  be  reviewed  upon  the  record  upon  which  the  court  below  heard 
the  motion.  Such  is  the  plain  and  obvious  course  prescribed  by 
the  statute,  and  no  departure  from  it  can  be  indulged  without,  as 
we  have  seen,  mischievous,  if  not  absurd,  results." 

The  reasoning  of  the  foregoing  opinion  consists  in  substance  of 
two  propositions,  viz. : 

1.  That  since  an  order  striking  out  a  statement  is  not  appeal- 
able, its  necessary  effect  would  be  to  deprive  the  moving  party  of 
his  right  to  the  opinion  of  the  supreme  court  upon  his  motion  for 
new  trial. 

2.  That  even  if  such  order  were  appealable,  it  would  necessitate 
two  appeals  for  what  could  be  accomplished  by  one,  and  would 
therefore  render  the  proceedings  needlessly  embarrassing  and  com- 
plicated. 

The  foundation  of  the  first  ground  was  cut  away  by  the  decision 
in  Calderwood  v.  Peyser.'  In  that  case  it  was  held  that  an  order 
striking  out  a  statement  was  appealable.  But  this  did  not  affect 
the  other  ground  upon  which  the  opinion  in  Quivey  v.  Gkunbert 
rests,  or  revive  the  practice  condemned  in  that  case.  On  the  con- 
trary, in  Calderwood  v.  Peyser  an  order  striking  out  a  statement 
on  motion  for  new  trial  was  reversed,  the  court  saying  on  petition 
for  rehearing  in  .explanation  of  its  decision:  ''We  reversed  this 
order  because  we  held,  as  was  held  in  Quivey  v.  Oambert,  32  Cal. 
304,  that  such  an  order  cannot  be  supported  if  objected  to  below.'' 
And  the  doctrine  of  Quivey  v.  Oambert  was  approved  in  subse- 
quent cases,  and  appears  to  have  obtained  in  practice.  Thus  in 
Cottle  V.  Leitch,*  Wallace,  C.  J.*  (who  wrote  the  opinion  in  Calder- 
wood V.  Peyser),  delivering  the  opinion,  said:  **In  the  case  of 
Quivey  v.  Oambert  this  court  held  that  proposing  amendments  to 
statement  which  had  been  filed  too  late  would  not  be  a  waiver  of 
the  objection  upon  that  ground,  if  the  objection  be  at  the  same 
time  expressly  reserved.    The  views  upon  this  point  expressed  in 

t  42  Gal.  110.  a  43  GaL  320. 
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that  case  have  ever  since  been  followed  here,  and  the  practice  there- 
tofore prevailing  of  moving  to  strike  the  statement  from  the  files, 
because  filed  too  late,  has  ever  since  been  repudiated."  So  in 
Lucas  v.  Mar3r8ville/  the  learned  chief  justice  delivering  the  opin- 
ion, said:  ''In  the  case  of  Quivey  v.  Gambert,  32  Cal.  304,  it  was 
held  that  it  was  not  good  practice  to  strike  from  the  files  the  pro- 
posed statement  on  motion  for  new  trial  upon  the  ground  that  the 
right  to  move  had  been  waived  .or  lost,  and  that  objections  to  the 
right  of  the  moving  party  to  be  heard  upon  the  motion  should  be 
made  at  the  hearing,  and  the  rule  in  this  respect  indicated  in  that 
case  has  ever  since  been  followed  in  this  court." 

These  cases  show,  what  indeed  is  apparent  from  the  opinion 
of  Calderwood  v.  Peyser,  that  that  case  was  not  intended  to  over- 
rule the  doctrine  of  Quivey  v.  Oambert  as  to  striking  out  state- 
ments or  moving  to  dismiss,  but  only  to  overrule  it,  in  so  far  as 
it  holds  that  an  order  striking  out  a  statement  is  not  an  appeal- 
able order.  The  reasoning  of  the  court  in  Quivey  v.  Gambert, 
with  reference  to  striking  out  statements  and  dismissing  motions 
for  new  trial,  is  unanswerable,  and  the  rule  laid  down  by  the  court, 
although  subject  to  qualifications  as  shown  below,  is  so  convenient 
that  it  will  always  be  followed  by  the  great  majority  of  the  pro- 
fession. For,  as  has  been  shown,  the  objection  that  the  proposed 
statement  was  not  in  time  must  be  reserved  before  proposing 
amendments ;  *  if  not  it  is  waived,  and  cannot  afterward  be  made 
either  on  motion  to  strike  out  the  statement  or  in  any  other  manner. 
When  reserved  the  objection  must  (if  not  sustained  at  the  settle- 
ment) be  incorporated  in  the  settled  statement,  together  with  the 
matter  in  its  support ;  if  it  be  not  so  incorporated,  the  presumption 
is  that  the  proposed  statement  was  in  time,  and  that  all  the  pro- 
ceedings in  its  preparation  were  regular.*    This  presimiption  is 


«  44  Cal.  210.  In  this  ease  the 
eourt  aeems  to  hold  that  the  judge 
must  settle  the  statement  whether  an 
objection  to  the  settlement  be  well 
taken  or  not.  As  to  this  point  it  is 
oyerruled  bj  the  case  of  Clark  v. 
Crane,  57  Cal.  629,  quoted  in  the  text 
below. 

i  See  section  145,  post,  subdivision 
3. 

•  Look  at  People  v.  Martin,  6  Cal. 
477;  Battersby  v.  Abbott,  9  Cal.  565; 
Vilhac  y.  Biven,  28  Cal.  409;  Young 
T.  Bosenbaum,  39  Cal.  646;  Sullivan 


V.  Wallace.  73  Cal.  307,  14  Pac.  789; 
Bank  of  Orland  v.  Finnell,  133  Cal. 
475,  65  Pac.  976;  and  see  Barcby  v. 
Blackinton,  127  CbI,  189,  59  Pac.  834. 
The  objection  that  a  statement  was 
not  proposed  in  time  must  appear 
from  the  statement  itself  as  settled. 
If  it  does  not,  the  presumption  from 
the  certificate  of  the  judge  is  that 
everything  was  regularly  done.  And 
this  presumption  is  not  confined  to 
cases  where  the  statement  as  engrossed 
and  certified  does  not  show  when  tue 
statement  was  proposed,  but  extends 
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conclusive.  For  the  statement,  when  certified  and  filed  like  other 
records,  imports  absolute  verity,  and  cannot  be  contradicted  or 
added  to  by  affidavits  upon  a  motion  to  strike  out  or  upon  a  motion 
to  dismiss,  or  in  any  other  manner.  The  objection  must  therefore 
be  apparent  upon  the  face  of  the  statement  itself;  and  if  so  ap- 
parent, it  is  manifest  that  it  may  be  urged  as  a  reason  why  the 
motion  for  new  trial  should  be  denied,  both  in  the  lower  court  on 
the  hearing  of  the  motion,  and  in  the  supreme  court  upon  appeal 
from  the  order  granting  or  refusing  a  new  trial.  This  being  the 
case,  the  inauguration  of  a  separate  line  of  proceedings  by  a  sepa- 
rate motion  to  strike  out  the  statement,  or  a  motion  to  dismiss  the 
motion  for  new  trial,  is  not  only  utterly  useless,  but  is  open  to  the 
very  grave  objection  of  involving  two  appeals  before  the  moticm 
for  new  trial  can  get  to  the  supreme  court.** 


to  eases  where  the  statement  as  certi- 
fied shows  that  it  was  not  proposed 
within  the  ten  dajs  allowed  hj  the 
statute.  For  where  the  simple  fact 
appears  that  the  proposal  was  not 
within  the  ten  dajs,  and  nothing  fur- 
ther is  shown,  it  will  be  presumed  that 
there  was  some  extension  of  the  statu- 
tory time,  either  hj  order  of  the  judge 
or  stipulation  of  the  parties,  and  that 
the  proposal  was  within  the  extended 
time.  This  would  seem  to  be  a  legiti- 
mate application  of  the  presumption 
in  favor  of  the  regularity  of  official 
action,  and  to  be  the  result  of  the 
cases.  Thus  in  People  y.  Martin, 
above  cited,  the  bill  of  exceptions 
showed  that  it  was  not  filed  within  a 
time  prescribed  by  statute,  but  it  did 
not  show  that  no  extension  had  been 
granted.  The  supreme  court  seemed 
to  think  that  in  criminal  cases  the 
failure  to  file  the  bill  in  time  was  not 
fatal,  but  in  addition  to  this,  said: 
"In  the  absence  of  anything  appear- 
ing to  the  contrary,  the  legal  intend- 
ment would  arise  from  the  fact  of  the 
bill  being  signed  by  the  judge  that 
the  same  was  done  regularly."  So  in 
Young  V.  Bosenbaum,  above  cited,  the 
record  did  not  show  that  the  proposed 
statement  had  been  served.  The  court 
held  that  ''as  no  objection  on  this 
ground  was  taken  in  the  court  below, 
and  as  the  statement  is  certified  by  the 
judge  to  be  correct,  it  will  be  pre- 
sumed that  it  was  served  in  the  ab- 
sence of  anything  in  the  record 
showing  to  the  contrary." 


The  presumptioUy  however,  ii  re- 
buttable. It  may  be  overcome  bj 
anything  in  ike  record  which  shom 
that  no  extension  waa  in  fact  ffiveo, 
or  an  objection  on  account  of  the 
delay.  If  the  statement  as  settled 
shows  that  it  was  not  proposed  within 
the  statutory  time,  and  that  an  objec- 
tion on  that  account  was  reserved,  it 
is  incumbent  upon  the  moving  putj 
to  have  incorporated  in  the  statement 
whatever  matter  there  may  be  in  an- 
swer to  the  objection;  if  he  does  not 
do  so,  the  objection  must  prevail 
Higgins  v.  Mahoney,  50  GaL  444; 
Conner  v.  Southern  California  M.  B. 
Co.,  101  Cal.  429,  35  Pac.  990; 
Wheeler  v.  Karnes,  125  CaL  51,  57 
Pac.  893.  The  statement  when  certi- 
fied and  filed  cannot  be  contradicted 
or  added  to  by  affidavits.  See  section 
283,  post;  Wormouth  ▼.  Gardner,  35 
Cal.  227. 

See,  also,  to  same  eifect,  Murray  v. 
Hauser,  21  Mont.  120,  53  Pac.  99. 

•*  In  Burnett  v.  Davis,  27  Okl  124, 
111  Pac.  191,  it  was  held  that  all  mat- 
ters relating  to  the  service  of  a  ease- 
made,  to  the  notice  of  the  time  tod 
place  of  settling,  and  to  signing  tod 
settling  of  the  same,  should  be  made 
to  appear  from  the  case-made  itself, 
but  that,  where  this  is  not  done,  it 
ma^  be  shown  by  evidence  dehors. 
This  rule  has  not  been  applied  to 
statements  and  bills  of  exceptions, 
however.  See  cases  cited  in  Burnett 
▼.  Davis^  9Upra, 
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But  the  rale  laid  down  in  Quivey  v.  Gambert  is  subject  to  two 
important  qualifications  which  do  not  seem  to  have  occurred  to  the 
▼ery  able  court  which  decided  the  case. 

1.  The  rule  laid  down  in  the  case  proceeds  upon  the  assump- 
tion that  the  moving  party  will  always  go  on,  notwithstanding  the 
objection,  and  complete  his  statement  and  have  it  certified  and 
filed.  If  he  does  so  it  is  very  easy  for  the  successful  party  to  have 
his  objections  incorporated  in  the  statement  as  settled,  and  proceed 
in  the  manner  above  pointed  out.  But  it  is  manifest  that  the 
moving  party  may  not  complete  his  statement.  After  giving  his 
notice  of  intention,  and  perhaps  taking  some  other  steps,  he  may 
never  proceed  any  further  with  his  motion,  or  he  may  delay  for 
an  indefinite  time,  and  non  constat  that  he  will  ever  proceed  any 
further;  and  it  may  be  of  consequence  to  the  successful  i>arty  to 
have  the  motion  for  new  trial  disposed  of.  He  cannot  be  expected 
to  take  upon  himself  the  burden  of  preparing  his  adversary's  rec- 
ord ;  and  if  he  were  willing  to  assume  the  burden,  he  would  have 
no  right  to  do  so ;  •*  he  would  have  no  right,  for  example,  to  pro- 
pose a  statement  for  his  adversary.  The  only  record  permissible 
on  a  motion  for  new  trial  is  that  authorized  by  the  statute,  and 
that  is  to  be  specified  in  the  notice  of  intention  and  prepared  by 
the  moving  party.  If  the  moving  party  does  not  prepare  a  record 
upon  the  motion  for  new  trial,  there  can  be  none  upon  that  motion. 
Such  being  the  case,  the  course  pointed  out  in  Quivey  v.  Gambert 
of  incorporating  the  objections  into  the  record  upon  the  motion 
for  new  trial  cannot  be  adopted  for  the  simple  reason  that  there 
is  no  record  upon  such  motion.  The  only  course  open  to  the  suc- 
cessful party  is  to  make  a  separate  and  independent  motion,  upon 
affidavits  showing  the  facts,  to  have  the  motion  for  new  trial  dis- 
missed.'^ In  this  way  only  can  the  facts  in  reference  to  the  delay 
be  made  to  appear  of  record  and  the  party  whose  judgment  is 
attacked  obtain  relief.*  It  is  true  that  this  course  is  open  to  the 
objection  stated  in  Quivey  v.  Gambert  of  involving  two  appeals 

Ob  See  StoyeU  t.  Cole,  19  Cal.  602.  grossed  and  certified,  there  is  nothing 

7  Under    the    code     the     proposed  to  "strike  out." 

statement  is  not  to  be  filed  as  it  used  *  As  to  whether  the  motion  for  new 

to  be  under  the  old  Practice  Act.     No  trial    should    in    such    case  be   "dis- 

statement  is  filed  except  the  engrossed  missed"  or  "denied,"  see  section  165, 

and   certified    one.    If   none  be   en-  past. 

NtfwTrUl— 46 
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before  the  motion  for  new  trial  can  get  to  the  supreme  eourt** 
Bat  that  is  a  necessary  consequence  of  the  failure  of  the  moving 
party  to  complete  his  record;  and  he  is  not  in  a  position  to  com- 
plain. 

2.  Even  where  the  moving  party,  notwithstanding  the  objeetions 
reserved  to  his  statement,  proceeds  with  its  preparation,  the  course 
pointed  out  in  Quivey  v.  Oambert  can  be  followed  only  where  the 
judge  does  not  sustain  the  objections,  but  proceeds  vrith  the  settle- 
'  ment  of  the  statement.  The  successful  party  may  press  his  objee- 
tipns  when  the  statement  is  presented  to  the  judge  for  settlement 
If  the  judge  does  not  think  thein  well  taken  and  overrules  them, 
the  course  pointed  out  in  Quivey  ▼.  Oambert  must  be  followed. 
But  if  the  objections  are  well  taken,  and  are  sustained  by  the 
judge,  there  would  be  no  sense  in  compelling  him  to  commit  an 
error  in  overruling  the  objections  merely  in  order  that  he  might 
have  an  opportunity  to  correct  the  error  at  the  hearing  of  the 
motion,  and  that  the  supreme  court  might  have  an  opportunity 
to  affirm  his  action.  The  moving  party  is  entitled  to  have  the 
opinion  of  the  supreme  court  as  to  whether  the  action  of  the  judge 
in  sustaining  the  objections  and  refusing  to  settle  the  statement 
is  correct.  But  the  plainest,  speediest,  and  most  adequate  mode 
of  obtaining  such  opinion  is  by  applying  for  a  writ  of  mandamus 
to  compel  the  judge  to  proceed  with  the  settlement.  Upon  sueh 
application  the  facts  pro  and  con  can  be  fully  shown,  and  the 
judgment  of  the  supreme  court  as  to  whether  or  not  the  statement 
was  in  time  pronounced.  This  is  clear  upon  principle,  and  seems 
to  have  been  decided  in  Clark  v.  Crane.*  In  that  case  the  judge 
of  the  court  below  refused  to  settle  the  statement  because  the 
notice  of  intention  was  not  given  in  time.  The  supreme  court  held 
that  the  notice  was  not  in  time,  and  declined  to  award  a  mat^ 
damns,  and  Thornton,  J.,  delivering  the  opinion,  said: 

''But  it  is  said  that  it  was  the  duty  of  the  judge  to  have  settled 
the  statement  that  the  defendant  might  have  an  opportunity  to 
prosecute  his  motion  for  a  new  trial,  and  if  denied,  bring  the 
whole  matter  before  this  court  for  review  through  the  process 
of  appeal,  and  to  sustain  this  contention  we  are  referred  to  Quivey 

8a  In  connection  with  this  subject,  submission   of  the  motion.    Beetioas 

see  the  practice  where  the  judge  de-  134,  ante,  and  164,  patU 

cides  the  motion  for  new  trial  before  0  57  CaL  629. 
the  record  is  completed,  oi  without  a 
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V.  Gambert,  32  Cali  304.  In  that  case  the  plaintiflf  recovered 
judgment  in  the  court  below.  The  defendant  moved  for  a  new 
trial  and  filed  a  statement.  The  court,  on  motion  of  plaintiff's 
attorney,  struck  the  statement  from  the  files.  The  defendant  ap- 
pealed from  this  order.  On  motion  of  the  respondent  the  supreme 
conrt  dismissed  the  appeal,  on  the  ground  that  such  an  order, 
though  made  after  final  judgment,  was  not  appealable,  following 
several  cases  cited  in  the  opinion.  This  would  ordinarily  have 
ended  the  cause  in  that  court.  But  the  court  entered  into  a  dis- 
cussion of  the  proper  method  of  procedure  in  such  cases,  and 
held  that  the  practice  of  striking  out  the  statement  was  irregular, 
and  without  the  sanction  of  any  provision  of  the  statute.  The 
opinion  concludes  with  advising  fhe  court  below  to  set  aside  its 
order  striking  out  the  statement,  and  to  allow  the  motion  for  a 
new  trial  to  proceed  to  a  hearing  on  the  statement,  as  if  the  party 
moving  had  complied  with  the  statute  in  all  regards.  The  party 
who  has  recovered  judgment  is  also  advised  as  to  the  course  he 
should  pursue  in  order  to  save  his  right.  One  of  the  learned 
judges  dissented  from  the  conclusion  reached  by  his  associates. 
This  cause  was  subsequently  reviewed  in  the  case  of  Calderwood 
V.  Peyser,  42  Cal.  110.  In  this  cause  the  court  came  to  the  con- 
clusion that  an  order  striking  a  statement  from  the  files  of  the 
court  made  after  final  judgment  was  an  appealable  order,  and 
as  to  this  point  overruled  Quivey  v.  Oambert,  one  of  the  justices 
who  had  participated  in  the  ruling  thus  disposed  of  dissenting. 
It  is  unnecessary  to  review  the  reasoning  of  the  opinions  in  the 
two  cases  just  referred  to,  but  we  are  satisfied  with  the  conclusion 
reached  in  Calderwood  v.  Peyser,  which  has  been  acted  on  ever 
since.  We  will  merely  state  here  that  the  statute  at  that  time, 
as  it  does  now,  gave  an  appeal  'from  any  special  order  made  after 
final  judgment'  (Practice  Act,  sec.  336;  Code  Civ.  Proc,  sec. 
939) ;  and  that  the  lawmakers  seem  to  have  been  of  opinion  that 
any  order  was  sufficiently  within  the  line  of  procedure  when  it 
came  in  the  order  of  succession  designated  in  the  statute,  viz.,  after 
final  judgment.  If  the  order  before  us  was  one  striking  the 
statement  from  the  files,  there  is  then  a  remedy  by  appeal,  accord- 
ing to  the  rule  established  by  the  case  just  above  cited.  This  is 
generally  regarded  as  fatal  to  an  application  for  a  writ  of  man- 
date, and  has  been  in  this  state  repeatedly  so  held.  (See  Peralta 
V.  Adams,  2  CaL  594;  Fremont  v.  Merced  M.  Co.,  9  Cal.  18,  9 
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Morr.  Min.  Rep.  659;  Ludlum  v.  Fourth  District  Court,  9  CaL  7; 
Early  v.  Mannix,  15  Cal.  149 ;  People  v.  Sexton,  24  CaL  78 ;  Qark 
▼.  Minis,  50  Cal.  509.)  The  orders  juider  consideration  are  special 
orders  made  after  final  judgment  was  entered,  on  the  8th  of  De- 
cember, 1880,  and  the  orders  in  question  were  not  made  until 
the  20th  of  that  month.  These  orders  are  likewise  appealable 
under  the  provisions  of  the  code.  They  are  as  much  special  as 
an  order  striking  a  statement  from  the  files,  and,  therefore,  within 
the  rule  of  Calderwood  v.  Peyser  are  appealable.  If  the  facts 
do  not  appear  on  the  record,  they  may  be  made  to  appear  by 
bill  of  exceptions,  as  was  held  in  Pieper  v.  Centenilla  Co.,  56 
Cal.  173,  and  the  whole  matter  brought  here  by  the  ordinary  pro- 
cess of  appeal. 

*'It  may  be  said  that  where  the  remedy  by  appeal  is  not  a 
speedy  and  adequate  remedy,  then  the  writ  of  mandate  should 
issue.  This  was  so  held  in  Merced  M.  Co.  v.  Fremont,  7  Cal.  130. 
Then,  admitting  for  the  argument,  that  the  remedy  by  mandamus 
is  the  proper  one  by  reason  of  the  fact  that  the  remedy  by  appeal 
is  not  plain,  speedy  and  adequate,  does  it  follow  that  the  writ 
must  go  in  such  a  case  as  thist  Do  the  facts  of  the  case  here 
presented  entitle  the  applicant  to  the  writt  We  are  all  of  opin- 
ion that  where  the  facts  show  that  the  coi^-t  below  has  no  longer 
jurisdiction  to  act  in  the  matter,  the  writ  should  be  denied.  Why 
compel  the  settlement  of  a  statement  when  the  facts  show  that 
if  the  statement  was  settled,  the  motion  heard,  and  a  new  trial 
denied,  so  that  an  appeal  might  be  prosecuted  from  it,  the  order 
of  the  court  below  must  be  affirmed,  because  the  party  had  lost 
his  right  to  movet  Or  if  the  new  trial  was  granted,  that  on 
appeal  the  order  would  be  reversed  for  the  same  reason.  Either 
result  of  the  appeal  must  be  fatal  to  the  claim  of  the  party 
moving.  The  facts  are  all  fuUy  before  us  on  this  writ,  and  they 
show  that  the  new  trial  must  be  denied,  because  the  court  has 
no  longer  power  over  the  case.  And  if  such  facts  show  on  the 
hearing  of  the  writ  that  such  must  be  the  result,  that  the  cause 
must  end  adversely  to  the  pretensions  of  the  applicant,  why  not 
so  declare  on  such  application,  and  relieve  the  parties  from  any 
further  expense,  trouble,  and  delay  in  the  prosecution  of  a  useless 
appeal  t  The  facts  can  be  passed  upon  oH  this  application  as  well  as 
on  an  appeal.  It  cannot  be  said  that  the  result  would  not  be 
the  same.    Then  why  not  announce  such  result,  adjudge  that  the 
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party  cannot  have  this  writ  to  order  a  judge  or  court  to  do  an 
utterly  vain  and  useless  thing;  that  the  performance  of  the  act 
sought  to  be  compelled  here  does  not  result  as  a  duty  from  the 
office,  trust,  or  station  of  the  judge,  or  rest  upon  the  court,  for 
the  reason  that,  owing  to  a  nonobservance  of -the  requirements 
of  the  law  as  to  time,  the  duty  or  obligation  no  longer  remains. 
Says  Mr.  Broom,  in  his  very  excellent  work  in  explanation  and 
exposition  of  Legal  Maxims,  'It  is  a  maxim  of  our  legal  authors, 
as  well  as  a  dictate  of  common  sense,  that  the  law  will  not  itself 
attempt  to  do  an  act  which  would  be  vain,  lex  nU  frustra  facit, 
nor  to  enforce  one  which  would  be  frivolous,  lex  neminem  cogit 
ad  vana  sen  inutilia/  The  laws  will  not,  in  the  language  of  the 
old  reports,  enforce  anyone  to  do  a  thing  which  will  be  vain  and 
fruitless.  (See  Broom's  Legal  Maxims,  'Lex  non  cogit  ad  impossi' 
bilia,'  6th  Am.  ed.,  248,  249,  citing  3  Johns.,  per  Kent,  J.,  598; 
5  Reporters,  21;  Co.  Litt.  127  b,  cited  on  argument  2  Bing.  N.  C. 
121  (E.  C.  L.  R  29) ;  Wing.  Max.  600;  R.  v.  Bishop  of  London, 
212  a,  as  per  Willes,  J.;  Bill  v.  Midland  R.  Co.,  10  C.  B.,  N.  S. 
(E.  C.  L.  R.  100).  The  citations  show  the  limitations  and  ap- 
plication of  the  maxim.  (See,  also,  Teel  v.  Sweating,  2  Johns. 
184.)  As  remarked  by  Kent,  J.,  in  the  case  above  cited  from 
3  Johns.,  'it  has  hitherto  been  considered  as  a  settled  principle, 
that  a  court  will  not  undertake  to  exercise  power,  but  when  they 
exercise  it  to  some  purpose.'  " 

The  reasoning  of  the  foregoing  opinion  upon  the  point  directly 
involved,  viz.,  that  the  question  of  the  correctness  of  the  judge's 
refusal  to  settle  the  statement  may  be  examined  ugon  the  appli- 
cation for  mandanmis,  and  that  if  such  refusal  was  right  the  writ 
will  not  be  awarded,  is  unanswerable.  But  the  language  of  the 
opinion  requires  limitation  as  much  as  does  the  language  in  the 
case  of  Quivey  v.  Oambert ;  and  what  is  said  concerning  the  effect 
of  Calderwood  v.  Peyser  indicates  that  the  court  misapprehended 
that  case.^®  The  limitations  which  it  is  supposed  that  the  rule 
in  Clark  v.  Crane  requires  are  as  follows : 

(a)  The  case  applies  only  where  the  judge  sustains  the  objec- 
tions and  refuses  to  settle  the  statement.  Where  the  judge  over- 
rules the  objections  and  settles  the  statement,  neither  mandamus, 

10  As  shown  in  the  text  above,  the  striking    out   statements;    as    to   the 

case   of   Calderwood   y.   Peyser   over-  propriety  of  such  orders  it  expressly 

rules  Quivey  v.  Gambert  only  upon  the  affirms  Quivey  v.  Gambert.     See,  also, 

question  of  the  appealability  of  orders  the  casee  above  eited  in  the  text. 
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certiorari,  nor  prohibition  can  be  resorted  to,  for  the  reason  that 
the  course  pointed  out  in  Quivey  v.  Gambert,  of  having  the  objec- 
tions and  the  matter  in  their  support  incorporated  in  the  state- 
ment, and  so  making  its  invalidity  apparent  upon  its  face,  is  by 
far  the  plainest  and  most  speedy  and  effectual  remedy  that  can 
be  resorted  to.^^  And  where  the  objection  is  apparent  upon  the 
face  of  the  statement  (as  it  must  be  to  be  available  at  all^'),  the 
inauguration  of  a  separate  line  of  proceedings  by  motion  to  strike 
out  or  to  dismiss  is  improper  for  the  reasons  above  stated.  Where, 
therefore,  the  judge  proceeds  wifh  the  settlement  of  the  state- 
ment, the  course  pointed  out  in  Quivey  v,  Oambert  must  be  fol- 
lowed. 

(b)  Where  the  judge  refuses  to  settle  the  statement,  the  opin- 
ion in  Clark  v.  Crane  seems  to  intimate  that  the  moving  party's 
remedy  is  to  appeal  from  the  order  refusing  the  settlement.  This 
is  not  directly  decided,  biit  is  strongly  intimated.  But  at  least 
in  the  present  condition  of  the  business  of  the  court  it  would 
take  a  year  at  least  before  such  appeal  could  be  determined,  while 
an  application  for  mandamus  can  be  disposed  of  (as  was  done  in 
Clark  V.  Crane)  in  a  few  months.  In  any  case  an  appeal  would 
involve  much  more  time  than  an  application  for  mandamus.  And 
in  view  of  the  fact  that  after  it  has  been  determined  that  the 
statement  ought  to  have  been  settled  the  party  has  still  a  long 
litigation  before  him,  it  would  seem  that  an  appeal  from  the 
order  refusing  the  settlement  would  not  be  a  ^' plain,  speedy  and 
adequate"  remedy,  and  therefore  that  even  where  the  order  is 
appealable  th^  party  may  apply  for  the  writ. 

But,  conceding  the  correctness  of  the  intimation  in*  Clark  v. 
Crane  that  an  order  refusing  to  settle  a  statement  is  an  appealable 
order,  yet  it  is  clear  that  such  an  order  cannot  always  be  appeal- 
ble.  It  is  only  so  in  any  event  when  it  happens  to  be  ''made  after 
final  judgment."  As  has  been  shown,  proceedings  to  obtain  a 
new  trial  are  collateral  to  the  judgment,^*  and  may  be  commenced^* 
and  even  completed  before  judgment  is  entered;  and  in  practice 
it  often  happens  that  the  entry  of  judgment  is  neglected  until 
after  the  proceedings  on  motion  for  new  trial  have  been  disposed 

11  By  that  courae  da  the  questioiiB  »«*  t^®  ««««  ^  any  other  eonne  be 
in  the  case  may  be  determined  by  ow  i«  See  note  6  aboTe. 

appeal  to  the  sapreme  court,  which  is         it  gee  section  2,  aitt«. 
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of  in  the  court  below.  Where  such  is  the  case  an  order  refusing 
to  settle  a  statement  is  not  a  ''special  order  made  after  final  judg- 
ment," and  consequently  is  not  appealable,^*  and  mandamus  is 
the  proper  remedy. 

Indeed,  there  are  grave  reasons  for  doubting  that  an  appeal 
can  ever  be  taken  from  an  order  refusing  to  settle  a  statement  on 
motion  for  new  trial,  even  though  made  after  final  judgment.  It 
has  been  decided  time  and  again  that  mandamus  is  the  appropriate 
remedy.  It  is  well  settled  that  mandamus  will  not  lie  where  there 
is  A  remedy  by  appeal.  In  Careaga  v.  Femald,"'  it  was  said 
that  the  remedy  by  appeal  was  inadequate  ;*  and  in  Hearst  v.  Den- 
nison,^'^  it  was  said  that  ''it  is  doubtful  if  an  appeal  lies  at  all. 
....  If  a  judge  refuses  to  settle  a  bona  fide  statement,  he  may 
be  compelled  to  settle  it  by  mandamus,"  The  later  cases  go  even 
further.  In  Murphy  v.  Stelling,"®  the  court  said:  ".  .  .  .  Man- 
damus is  the  prqper  and  exclusive  remedy  where  a  trial  judge 
refuses  to  settle  a  statement  which, it  is  his  duty  to  settle."  The 
cases  are  not  always  consistent,^**  but  they  unite  upon  the  prin- 


i«  See  seetion  16,  ante. 

18  An  order  must  be  after  the  entry 
of  judgment  in  order  to  be  appealable 
as  a  special  order  made  after  final 
judgment.    See  sections  92,  102,  ante. 

16a  66  Cal.  351,  5  Pac.  615.  And 
see  Hicks  t.  Maaten,  101  Gal.  651,  36 
Pac.  130. 

i«b  72  Cal.  227,  13  Pac.  628. 

i»«  138  Cal.  641,  72  Pac.  176. 

iM  In  Stonesifer  t.  Armstrong,  86 
Gal.  594,  25  Pac.  50,  which  was  an 
application  for  writ  of  mandate  to 
compel  a  judge  to  settle  a  bill  of  ex- 
ceptions, there  was  also  in  the  record 
an  application  for  relief  from  the 
effect  of  a  failure  to  propose  the 
statement  in  time.  The  writ  was  de- 
nied, but  the  court  intimated  that  it 
would  entertain  an  appeal  from  an 
order  refusing  the  relief  asked  for. 
Accordingly,  m  Stonesifer  v.  Kilburn, 
94  Gal  33,  29  Pac.  332,  this  appeal 
was  taken,  but  it  appears  to  have 
been  nominally  an  appeal  from  an 
order  refusing  to  settle  the  bill.  The 
court  treated  it  as  the  latter,  and 
entertained  it  upon  the  authority  of 
certain  early  decisions  with  respect  to 
appeals  from  orders  striking  out  state- 
ments, refusing  to  amend  an  order 
eztenaing  time  for  moving  for  new 


trial,  and  certifying  statements.  It 
is  not  dear  whether  this  appeal  was 
from  the  order  refusing  relief,  or  from 
the  order  refusing  to  settle  the  bill 
of  exceptions.  If  the  former,  the  de- 
cision was  clearly  correct.  If  from 
the  latter,  it  was  clearly  wrong,  as  the 
court  had  already  decided  in  the  earlier 
case.  Until  the  relief  had  been 
granted,  appellant  had  no  case.  Be- 
lief was  not  granted  by  the  trial 
court. 

In  Landers  v.  Landers,  82  Cal.  480, 
23  Pac.  126,  the  court  intimated  that 
mandamus  was  the  sole  remedy.  In 
Whipple  V.  Hopkins,  119  Cal.  349,  51 
Pac.  535,  there  was  an  appeal  from 
an  order  refusing  to  settle  a  bill  of  • 
exceptions,  and  the  appeal  was  dis- 
missed, the  court  holding  that  it  was 
not  properly  taken,  but  the  appeal  in 
question  did  not  affect  the  merits  of 
the  case  which  was  decided  upon  en- 
tirely different  issues. 

In  Murphy  v.  Stelling,  138  Cal.  641, 
72  Pac.  176,  the  appeal  was  not  from 
an  order  refusing  to  settle  the  state- 
ment, but  was  from  the  order  refusing 
relief  under  section  473,  Code  of  Civil 
Procedure.  In  Hudson  v.  Hudson,  129 
Cal.  141,  61  Pac.  773,  the  attempted 
appeal  was  from  an  order  refusing  to 
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ciple  that  mandamus  is  by  far  the  better,  even  if  it  is  not  the 
exclusive,  practice,  and  no  one  has  seriously  contended,  during  the 
past  twenty-five  years  of  California  juridical  history,  for  the  right 
of  appeal  from  such  an  order. 

The  results  of  the  foregoing  examination  of  the  practice  where 
it  is  claimed  that  the  statement  was  not  proposed  in  time  may  be 
recapitulated  as  follows: 

The  party  must  reserve  his  objection  on  account  of  the  dday 
before  proposing  amendments  to  the  statement.  If  he  does  not, 
he  waives  the  objection,  and  cannot  afterward  raise  it  in  any 
form.  The  objection  When  so  reserved  is  to  be  urged  when  the 
statement  is  presented  for  settlement  as  a  reason  why  it  should 
not  be  settled.  If  the  judge  overrules  the  objection  and  proceeds 
to  settle  the  statement,  the  party  must  have  his  objection  and 
the  matter  in  its  support  incorporated  in  the  statement.  When 
so  incorporated  it  may  be  urged  as  a  reason  ^why  the  motion 
should  be  denied,  both  in  the  lower  court  upon  the  hearing  of 
the  motion  and  in  the  supreme  court  upon  appeal  from  the  order 
granting  or  refusing  the  motion.  Where  the  judge  sustains  the 
objection  of  the  successful  party  and  refuses  to  settle  the  state- 
ment, the  moving  party  must  take  steps  to  obtain  the  opinion  of 


amend  a  bill  of  exceptions  and  from 
an  order  striking  out  of  the  settled 
bill  certain  evidence,  and  also  from 
an  order  refusing  to  settle  another 
bill.  All  were  in  reality  the  same 
refusal  to  allow  the  party  to  amend 
the  bill  that  had  been  presented  for 
settlement,  and  the  appropriate  remedy 
was  that  prescribed  by  section  652, 
Code  of  Civil  Procedure.  There  was 
therefore  no  necessity  for  a  decision 
upon  the  point  as  to  the  appropriate 
remedy  for  a  refusal  to  settle  a  bill 
or  statement.  The  court  held  that 
mandamiLS  was  the  proper  remedy. 

In  Machado  v.  Kinney,  135  Cal.  354, 
67  Pac.  331,  the  appeal  was  from  the 
judgment  and  new  trial  order.  There 
was  no  statement,  the  statement  not 
having  been  settled.  The  court  said: 
"On  this  appeal  we  cannot  review  the 
action  of  the  court  in  refusing  to 
settle  the  statement.  The  remedy  for 
that  is  pointed  out  in  Hudson  v.  Hud- 
son, 129  Cal.  141,  [61  Pac.  773].''  In 
Williamson  v.  Joyce,  137  Cal.  152.  69 
Pac.  980,  it  is  intimated  that  the  right 
of  appeal  may  really  exist.    Beferring 


to  the  appeal  from  an  order  refusiiig 
to  settle  a  bill  of  exceptions,  th« 
court  said:  "The  latter  appeal,  how- 
ever (assuming  the  order  to  be 
appealable),  must  be  disregarded,  as 
in  the  absence  of  a  bill  of  exceptions, 
there  is  nothing  to  show  error." 

See,  also,  People  v.  Jackson,  138 
Gal.  33,  70  Pac.  918;  BanU  v.  SiUer, 
121  Cal.  414,  53  Pac.  935;  Wheeler 
V.  Karnes,  125  OaL  51;  FDuntain 
Water  Co.  v.  Superior  Court,  139  CsL 
648,  73  Pae.  590;  Hartmann  v.  Smith, 
140  Cal.  461,  74  Pac.  1;  Kaltschmidt 
V.  Weber,  136  Cal.  675,  69  Pac,  497; 
Henry  v.  Merguire,  106  Cal.  142,  39 
Pac.  599;  and  see  section  155,  pott, 
as  to  general  subject  of  mandamui  to 
compel  the  settlement  of  a  statement; 
and  section  196,  post,  as  to  appeals- 
bility  of  special  orders  after  final 
judgment;  and  see  chapter  54,  as  to 
general  subject  of  mandamus. 

See,  also,  Ayotte  r.  Thomas,  20 
Mont.  223,  50  Pac.  553,  and  In  re 
Plume,  23  Mont.  41,  57  Pac  408; 
Beach  v.  Spokane  ete.  Co.,  25  Mont 
367,  65  Pac.  106. 
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the  supreme  court  as  to  the  rightf oLiess  of  the  refusal.  Where  no 
judgment  has  been  entered,  it  is  certain  that  the  only  remedy 
is  to  apply  for  a  mandamtts  to  compel  the  judge  to  proceed  with 
the  settlement.  Where  final  judgment  has  been  entered  before 
the  refusal  to  settle  the  statement,  it  is  not  at  all  clear  but  that 
he  may,  in  that  case,  if  he  choose  to  resort  to  a  tedious  remedy, 
appeal  from  the  order.  It  is  not  to  be  doubted  that  his  right 
to  a  writ  of  mandate  has  the  weight  of  authority,  and  that  he 
may,  if  he  choose,  have  that  remedy.  It  is  true,  the  earlier  cases 
express  a  doubt  upon  the  point,  but,  as  above  appears,  the  later 
cases  clearly  uphold  it.  Upon  the  application  for  mandamus 
the  question  of  the  correctness  of  the  refusal  of  the  judge  to  settle 
the  statement  may  be  examined.  If  the  refusal  be  correct,  it  can 
be  so  adjudged,  and  that  is  practically  the  end  of  the  motion; 
but  if  it  be  determined  that  the  refusal  was  incorrect,  the  judge 
may  be  commanded  to  proceed  with  the  statement. 

The  foregoing  applies  only  where  the  moving  party  proceeds 
with  the  preparation  of  his  statement,  notwithstanding  his  oppo- 
nent's objection.  Where  he  does  not  so  proceed,  the  remedy  of 
the  prevailing  party  is  to  move  upon  affidavits  to  have  the  motion 
for  new  trial  dismissed.^* 


§  147.  Extension  of  Time  to  Serve  Proposed  Statement.— Be- 
fore 1861  there  was  no  provision  in  the  section  in  relation  to  ex- 
tension of  the  time  in  which  to  file  the  statement,  nor  was  there 
a  general  section  in  relation  to  extensions  of  time.  In  Wood  v. 
Forbes,^  when  the  party  filed  his  statement,  **ten  days'  time  hav- 
ing been  given  him  for  that  purpose  by  the  court,"  it  was  held 


!•  Tlie  Taiions  propositions  of  this 
recapitulatioii  are  discassed  and  veri- 
fied in  the  foregoing  section. 

See,  also,  Sweeney  v.  Railway  Co., 
11  Mont.  34,  27  Pac.  347;  Beach  v. 
Spokane  etc.  Co.,  25  Mont.  367,  65 
Pac.  106.  The  point  was  fully  con- 
sidered in  this  last-cited  case,  and 
the  doctrine  of  the  text  thoroughly 
sustained.  Bee,  also.  State  v.  District 
Court,  28  Mont.  123,  72  Pac.  412, 
where  the  rights  of  the  various  parties 
in  the  matter  of  the  statement  is  fully 
discussed.  See,  also,  Wright  v. 
Mathews,  28  Mont.  442,  72  Pac.  820; 
Power  V.  Lenoir,  22  Mont.  169,  56 
Flae.  106;  Bums  ▼•  Napton,  26  Mont. 


360,  68  Pac.  17;  State  v.  District 
Court,  28  Mont.  123,  72  Pac.  412. 

As  to  the  practfce  of  striking  out 
statements,  the  rule  is  not  uniform. 
In  Nevada  the  rule  at  one  time  was 
that  where  the  statement  was  not  filed 
in  time  it  should  be  stricken  out.  See 
Williams  v.  Bice,  13  Nev.  234;  Harri- 
son V.  Lockwood,  14  Nev.  263;  Robin- 
son V.  Benson,  19  Nev.  331,  10  Pac. 
441;  G.  P.  M.  Co.  V.  Cable  Con.  Co., 
15  Nev.  450.  In  Featherstonc  v. 
Keane,  18  Idaho,  24,  108  Pac.  337, 
the  statement  was  stricken  out  by  the 
supreme  court  on  the  ground  that  it 
was  not  filed,  served  and  settled  in 
time. 

1  6  CaL  62. 
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that  the  eontt  had  power  to  extend  the  time,  and  Bryan,  J.,  de- 
livering the  opinion,  said:  /'The  court  has  always  held  that  stat- 
utes fixing  the  time  for  filing  papers  in  a  cause  are  merely  directory, 
and  that  the  court  has  it  always  in  its  power,  in  the  exercise  of 
a  proper  discretion,  to  extend  the  time  fixed  by  law,  whenever 
the  ends  of  justice  would  seem  to  demand  such  extension."  In 
1861,  section  195,  in  relation  to  new  trials,  was  amended,^  so  as 
to  provide  that  the  moving  party  **  shall  within  five  days  after 
the  giving  such  notice,  or  within  such  further  time,  not  exceeding 
twenty  days,  <is  the  court  or  judge  thereof  may  by  order  grantf 
prepare,  and  file,  etc.,"  and  that  ''if  no  afSdavit  or  statement 
be  filed  within  five  days  after  the  notice,  or  within  such  further 
time  (W  the  parties  may  agree  upon,  or  the  court  or  judge  thereof 
may  by  order  grant,  the  right  to  move  for  a  new  trial  shall  be 
deemed  waived."  In  1863  the  section  was  amended'  so  as  to 
allow  the  court  commissioner  to  extend  the  time  as  well  as  the 
judge.  But  no  further  change  was  made  until  the  adoption  of 
the  Code  of  Civil  Procedure.  Under  the  amendment  of  1863,  it 
was  held  that  the  time  to  file  the  proposed  statement  could  be 
extended  for  twenty  days.* 

As  above  stated,  before  1861  there  was  no  general  section  in 
relation  to  extensions  of  time.  In  that  year  section  530  was 
amended'  so  as  to  provide  among  other  things  the  following: 

"Sec.  530 When  the  act  to  be  done  relates  to  the  plead- 
ings in  the  action,  or  the  undertakings  to  be  filed,  or  the  justifica- 
tion of  sureties,  or  the  service  of  notices,  other  than  of  appeal, 
or  the  preparation  of  statements,  or  of  bills  of  exceptions,  or  of 
amendments  thereto,  the  time  allowed  by  this  act  may  be  ex- 
tended, upon  good  cause  shown,  by  the  court  in  which  the  action 
is  pending,  or  the  judge  thereof,  or  in  the  absence  of  such  judge 
from  the  county  in  which  the  action  is  pending,  by  the  county 
judge;  but  such  extension  shall  not  exceed  thirty  days  beyond 
the  time  prescribed  by  this  act,  without  the  consent  of  the  adverse 
party. ' ' 

It  will  be  observed  that  the  foregoing  section  permitted  \ht 
extension  of  the  time  for  "the  preparation  of  statements"  for 
thirty  days.    But  it  did  not  apply  to  statements  on  motion  for 

1  Laws  of  1861,  p.  590.  „*  CariUo    y.    Smith     37  CaL   337  j 

»  T  ««-  «#  1  fiflQ   «   «iiQ  Harper  v.  Minor,  27  Cal.  107. 

•  Laws  of  1803,  p.  643.  ,  ^^  ^^  ^^^^  ^   ^^ 
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new  trial,  sncli  statements  being  provided  for  by  the  amendment 
to  section  195  above  quoted.  This  was  said  in  Harper  v.  Minor, 
in  which  case  it  was  decided  that  section  195  authorized  an  ex- 
tension of  twenty  days  in  which  to  file  the  notice  of  intention.  In 
the  course  of  the  opinion  Sawyer,  J.,  said:  "In  order  to  guard 
against  a  misconstruction  of  our  opinion,  we  deem  it  proper  to 
state  here  that  we  do  not  intend  to  be  understood  as  intimating 
that  the  court  has  authority  under  section  530  to  extend  the  time 
for  filing  statements  on  motion  for  new  trial  thirty  da3rs  after 
giving  the  notice.  The  general  terms  of  the  section  are,  perhaps, 
broad  enough  to  bear  that  construction,  if  that  section  contained 
the  only  restriction  upon  the  subject;  but  it  does  not.  Section 
195,  as  amended  in  1861,  and  also  as  amended  in  1863,  gives  the 
party  five  days  after  giving  notice  as  an  absolute  right  within 
which  to  file  statement,  and  then  adds  'or  within  such  further 
time,  not  exceeding  twenty  days,  as  the  court  or  judge  thereof 
may  by  order  grant,'  etc.  This  is  an  express  limitation  as  to  the 
power  of  the  court  or  judge,  in  a  section  relating  exclusively  to  a 
motion  for  new  trial,  and  must  prevail  rather  than  the  general 
provision  in  section  530.  The  general  provision  in  section  530 
would  have  effect  by  referring  it  to  statements  on  appeal."  The 
subsequent  practice  was  in  accordance  with  the  above  dictum* 

The  Code  of  Civil  Procedure  has  no  provision  as  to  extensions 
in  the  sections  relating  to  new  trials.  In  that  respect  it  is  different 
from  the  old  Practice  Act.  But  it  has  a  general  section  in  relation 
to  extensions  of  time,  which  corresponds  to  section  530,  above 
quoted,  and  which  as  amended  in  1880  ^  is  as  follows : 

''Sec.  1054.  When  an  act  to  be  done  as  provided  in  this  code 
relates  to  the  pleadings  in  the  action,  or  the  undertakings  to  be 
filed,  or  the  justification  of  sureties,  or  the  preparation  of  state- 
ments, or  of  bills  of  exceptions,  or  of  amendments  thereto,  or  to 
the  service  of  notices  other  than  of  appeal,  the  time  allowed  by 
this  code  may  be  extended,  upon  good  cause  shown,  by  the  court 


e  See  Cottle  y.  Leitch,  43  Cal.  320; 
CaTiUo  T.  Smith,  37  Cal.  337. 

7  As  the  California  code  was  first  en- 
acted extensions  were  limited  to  twenty 
days.  In  1874  the  old  limitation  of 
thirtj  days  was  restored.  In  1880  the 
section  was  amended  so  as  to  read  as 
above  stated.  The  change  was  merely 
to  accommodate  the    section    to    the 


change  from  district  courts  with  one 
judge  each  to  superior  courts  with 
several  judges.  It  consisted  in  the 
substitution  of  the  words  "a  judge 
thereof,"  for  the  words  "the  judge 
thereof,  or  in  the  absence  of  such 
judge  from  the  county  in  which  the 
action  is  pending  by  the  county 
judge." 
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in  wbich  the  action  is  pending,  or  a  judge  thereof;  but  sncii 
extension  shall  not  exceed  thirty  days  without  the  consent  of 
the  adverse  party." 

By  amendment,  provision  was  subsequently  made  for  the  fur- 
ther extension  of  this  thirty  day  extension  in  cases  where  the 
attorney  of  record  is  actually  engaged  in  attendance  upon  the 
legislature  as  a  member  thereof.  Also  for  a  ninety  day  extension, 
in  place  of  the  regular  thirty  day  period,  from  June,  1906,  to 
February,  1907,  inclusive;  also,  for  a  similar  extension  of  ninety 
days,  during  the  same  period,  of  the  time  for  serving  and  filing 
notices  of  appeal. 

There  being  no  restriction  upon  the  operation  of  this  section, 
as  there  was  upon  the  operation  of  section  530,  as  explained  in 
Harper  v.  Minor,  above  quoted,  it  cannot  be  doubted  that  under 
it  the  judge  has  power  to  extend  the  time  for  filing  and  serving 
statements  on  motion  for  new  trial  for  thirty  days.*  The  exten- 
sion must  be  granted  before  the  expiration  of  the  ten  days  allowed 
by  the  section;  or,  where  the  statutory  time  has  been  extended 
by  stipulation,  before  the  expiration  of  the  stipulated  time.**  If 
the  order  is  made  after  the  expiration  of  the  time  prescribed  by 
statute,  or  agreed  to  by  stipulation,  it  is  ineffectual.*^  As  shown 
in  the  preceding  section  of  this  treatise,  if  the  proposed  statement 
be  not  served  within  the  time  prescribed,  or  within  some  extension 
of  it,  the  right  to  have  a  statement  is  lost.  And  when  lost  it 
cannot  be  restored  by  order  of  the  court,*  even  though  such  order 


t  As  to  extension  of  time  to  file  and 
serre  bills  of  exceptions  on  appeal 
from  the  judgment,  see  section  257, 
post.  As  to  bills  of  exceptions  gener- 
ally, see  Pink  v.  Catanich,  51  Cal.  420,* 
In  re  aary,  112  Cal.  292,  44  Pac.  569; 
Trassi  v.  McDonald,  122  Cal.  400,  55 
Pac.  139;  Cameron  v.  Areata  etc.  Co., 
129  Cal.  279,  61  Pac.  955;  Bank  of 
Orland  ▼.  Pinnell,  133  Cal.  475,  65 
Pac.  976;  Johnson  v.  Insurance  Co., 
150  Cal.  336,  88  Pac.  985. 

8»  See  Curtis  v.  Superior  Court,  70 
Cal.  390,  11  Pac.  652;  Simpson  v. 
Biidd,  91  Cal.  488,  27  Pac.  758 ;  Eecla- 
mation  District  v.  Hamilton,  112  Cal. 
603,  44  Pac.  1074;  and  see  BunneU 
V.  Stockton,  83  Cal.  320,  23  Pac.  301, 
to  same  effect. 

As  to  extension  of  time  to  serve 
case-made  on  appeal,  see  Mutual  etc. 
Co.  V.  Farmers'  etc.  Co.,  27  Okl.  414, 
112  Pac  967;  EUis  v.  Carr,  25  OkL 


874,  108  Pac.  1101;  Bettis  ▼.  Cargik, 
23  Okl.  301,  100  Pac.  436 ;  Latham  t. 
Schlack,  27  Okl.  522,  112  Pac.  968; 
Maddox  y.  Diake,' 27  OkL  418,  118 
Pac.  969. 

8b  See  In  re  Clary,  112  CaL  292,  44 
Pac.  669;  Freese  v.  Freese,  134  Oil. 
48,  66  Pac.  43 ;  and  see  cases  cited  ia 
the  preceding  note.  See,  also,  as  to 
the  role  in  Idaho,  Simpson  v.  Pioneer 
etc.  Co.,  17  Idaho,  435,  106  Pac  1, 
and  cases  cited. 

So,  it  would  seem,  the  order  of  ex- 
tension may  be  made  prematnrelj. 
This  has  been  held  in  regard  to  a  ease 
on  appeal.  Planters'  etc.  Assn.  ▼. 
Bose,  27  Okl.  530,  112  Pac.  966. 

»  Leech  v.  West,  2  Cal.  95;  Bear 
Kiver  &  A.  W.  Co.  v.  Boles,  24  CaL 
359,  4  Morr.  Min.  Rep.  592;  and  see 
Thompson  v.  Lynch,  43  Cal.  482;  and 
Clark  V.  Crane,  57  Cal.  629;  and  see 
section  145,  ante,  sabdivision  2. 
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be  made  nunc  pro  tunc  as  of  a  date  prior  to  the  expiration  of 
the  time.^^  And  the  extension  most  be  by  order,  either  made 
in  open  court  and  entered  in  the  minutes,  or  in  writing  and  signed 
by  the  judge.**  A  mere  verbal  promise  of  the  judge  that  when 
the  court  opened  he  would  cause  an  order  to  be  entered  is  in- 
sufficient.*' But  where  an  order,  extending  the  time  to  file  a 
statement  on  motion  for  new  trial  is  in  fact  made  in  court,  but 
the  clerk  does  not  enter  it  as  made,  the  entry  may  be  amended, 
as  of  the  day  the  order  was  made,  even  though  there  has  been  in 
the  meantime  an  adjournment  of  the  term.** 

As  to  the  construction  of  orders  extending  the  time  it  is  evi- 
dent that  each  case  must  be  governed  by  its  own  circumstances. 
The  following  decisions  furnish  instances  of  the  construction  which 
has  been  given  to  orders  of  this  character.  In  Bear  River  Co.  v. 
Boles**  the  order  provided  that  '*all  proceedings  under  the  judg- 
ment recovered  by  plaintiff  against  defendants  be,  and  they  are 
hereby,  stayed  and  superseded  until  the  fifth  day  of  May  next,  in 
order  that  counsel  may  present  and  prepare  his  statement  on 
motion  for  new  triaU*  The  afSrmance  was  upon  the  ground  that 
there  was  no  valid  notice  of  intention.  But  the  court  said  that 
it  did  not  consider  that  the  above  order  operated  to  extend  the 
time  to  file  the  statement.  In  Easterly  v.  Larco**  an  order  was 
made  one  day  after  the  decision,  and  before  notice  of  intention 
had  been  given,  granting  twenty  days  in  which  to  file  a  statement 
on  motion  for  new  trial,  but  without  specifying  when  the  twenty 
days  commenced  to  run.  The  statement  was  not  filed  within  twenty 
days  from  the  date  of  the  order,  but  was  filed  within  twenty  days 
from  the  giving  of  the  notice  of  intention.  It  was  held  to  be 
too  late,  and  the  order  denying  the  new  trial  was  affirmed  on 
this  ground.  In  Jenkins  v.  Frink**  the  order  was  that  the 
''defendants  have  twenty  days  within  which  to  file  a  motion  for 
new  trial  herein,"  but  did  not  specify  when  the  time  should  begin 


10  Hegeler  ▼.  Henckell,  27  Cal.  491. 

11  Where  the  order  is  in  writing 
and  signed  bj  the  jud^e,  it  is  certainly 
better  practice  to  file  it.  But  it  would 
seem  that  the  filing  is  not  essential  to 
its  validity.  Swift  v.  Canovan,  47 
Gal.  86;  section  1003,  California  Code 
of  Civil  Procedure. 

12  Campbell  v.  Jones,  41  Cal.-  515, 
518. 

IS  Spanagel    v.    Dellinger,  34  Cal. 


476.  But  as  a  matter  of  course  where 
no  order  was  in  fact  made  by  the 
court,  the  extension  cannot  be  granted 
by  amending  some  other  order  in  the 
case.  Compare  Hegeler  v.  Henckell, 
27  Cal.  491,  and  De  Castro  v.  Richard- 
son, 25  Cal.  49. 

14  24  Cal.  359,  4  Morr.  Min.  Bep. 
592. 

i»  24  CaL  179. 

i«  27  Cal.  337. 
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to  miL  It  was  donbted  whether  the  words  "motion  for  new 
trial"  would  operate  to  extend  the  time  for  filing  a  statement 
on  motion  for  new  trial,  but  it  was  held  upon  the  authority  of 
Easterly  v.  Larco,  just  cited,  that  even  if  the  order  extended 
the  time  to  file  a  statement,  it  extended  it  twenty  days  from  the 
date  of  the  order,  and  not  twenty  days  from  the  expiration  of 
the  time  given  by  the  statute;  and  the  statement  not  having 
been  filed  within  twenty  days  from  the  date  of  the  order,  the 
order  of  the  court  below  striking  it  out  was  affirmed.  In  Cottle 
V.  Leitch,^^  while  the  existing  statute  allowed  an  extension  of 
twenty  days  only,  the  judge  made  an  order  extending  the  time 
for  thirty  days.  The  statement  was  not  filed  within  the  twenty 
days,  and  was  held  to  be  too  late,  the  court  saying:  ''The  most 
favorable  view  that  can  be  taken  for  the  defendant  is  to  hold  it 
as  an  order  extending  the  time  twenty  days." 

In  Bunnel  v.  Stockton  ^*  the  time  to  prepare  and  serve  the 
statement  was  extended  thirty  days.  Before  the  expiration  of 
this  period  the  time  was  extended  twenty  days  more  by  stipula- 
tion. Pending  this  last  extension,  an  additional  thirty  day  exten- 
sion was  granted  appellant  without  the  consent  of  his  adversaiy. 
Held,  that  the  court  could  not  grant  a  longer  extension  than 
thirty  days,  and  that  the  fact  that  respondent  had  consented  to 
one  extension  did  not  create  a  new  status,  or  renew  the  authority 
of  the  court  to  grant  a  second  extension  of  thirty  days.  In  Cam- 
eron V.  Areata  etc.  Co.,*'  the  verdict  was  rendered  September  3d, 
and  judgment  was  entered  on  the  following  day.  On  the  day  of 
entry  of  judgment,  September  4th,  an  extension  of  thirty  days 
to  prepare  and  serve  a  bill  of  exceptions  was  granted.  October 
4th  a  second  thirty  day  extension  was  granted.  In  the  meantime, 
on  September  10th,  a  notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed.  The  bill  of  exceptions  was  served  on  Oc- 
tober 29th.  The  report  of  the  case  does  not  give  the  basis  for 
the  appellant's  contention  that  his  bill  of  exceptions  was  in  time. 
It  seems,  however,  that  it  was  contended  that  the  moving  part}* 
was  entitled  to  thirty  days  on  his  appeal  from  the  judgment  and 
thirty  days  additional  in  the  preparation  of  his  record  on  motion 
for  a  new  trial.  The  court  held,  however,  that  even  if  the  most 
favorable  view  was  taken  of  the  situation  on  behalf  of  the  appel- 

IT  43  Cal.  320.  "  129  Cal.  279,  61  Pac.  955. 

18  83  CaL  319,  23  F&c  301. 
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lanty  the  bill  of  exceptions  should  have  been  filed  October  20th, 
which  was  forty  days  from  the  date  the  notice  of  intention  was 
served  and  filed.  In  Preese  v.  Preese,*^  the  notice  of  intention 
was  served  and  filed  May  5th.  On  May  19th  there  was  an  order 
gpranting  a  ten  day  extension.  On  May  31st  there  was  a  second 
order  of  like  tenor ;  and  a  third  on  June  11th.  The  statement  was 
served  June  20th.  Held,  that  the  first  extension,  being  more 
than  ten  days  after  giving  the  notice  of  intention,  was  ineffectual ; 
but  that  if  it  had  been  effectual,  the  second  extension  was  also 
too  late ;  and,  finally,  that  the  third  was  too  late,**** 

The  extension  of  time  to  prepare  a  statement  under  the  provisions 
of  section  1054,  as  above  shown,  necessarily  includes  an  extension 
of  time  to  serve  the  same.** 

An  order  extending  the  time  to  prepare  and  serve  a  bill  of 
exceptions  on  an  appeal  from  the  judgment  may  be  made  before 
entry  of  judgment,  and  after  rendition  of  the  verdict.**  It  is 
doubtful,  however,  if  such  an  order  could  be  made  prior  to  rendi- 
tion of  the  verdict,  though  this  has  not  been  directly  determined. 

An  extension  of  time  to  prepare  and  serve  a  statement  or  bill 
of  exceptions  is  not  one  of  those  exceptional  matters  which  a  dis- 
qualified judge  can  do  in  a  cause,  pending  its  transfer,  or  its 
trial  before  a  judge  who  is  qualified  to  hear  it.  It  is  a  judicial 
act,  not  included  in  the  list  of  exceptions  prescribed  in  section 
170,  Code  of  Civil  Procedure,  and  an  order  of  extension  under 
section  1054,  made  by  a  judge  who  is  disqualified,  is  invalid  and 


«o  134  Cal.  48,  66  Pac.  43. 

SI*  The  time  may  be  extend«d  by 
agreement,  bat  where  the  party  has  an 
attorney,  the  extension  must  come 
from  the  attorney,  and  a  stipulation 
signed  by  the  party  is  invalid,  al- 
though the  attorney  was  out  of  the 
county  at  the  time.  Mott  ▼.  Foster, 
45  Cal.  72 ;  and  see  section  13,  ante, 

23  As  to  extension  of  time  to  serve 
and  file  notices  of  intention,  see  sec- 
tion 21,  ante. 

See  the  following  miscellaneous 
cases  on  the  subject  of  extension  of 
time  to  serve  statements  and  bills  of 
exceptions:  Muir  v.  Galloway,  61  Cal. 
498;  Curtis  v.  Superior  Court,  70  Cal. 
390,  11  Pac.  652;  Simpson  v.  Budd, 
91  Cal.  488,  27  Pac.  758;  In  re  Clary, 
112  Cal.  292,  44  Pac.  569;  Beclama- 
tion  District  v.  Hamilton,  112  Cal. 
603,  44  Pac.  1074;  Frassi  v.  McDon- 


ald, 122  Cal.  400,  55  Pac.  139;  Doyle 
V.  Gare,  13  Mont.  471,  34  Pac.  846, 
36  Pac.  762;  Walsh  v.  Mueller,  14 
Mont.  76,  35  Pac.  226;  Vreeland  v. 
Kdens.  35  Mont.  413.  89  Pac.  735; 
Elliott  V.  Whitmore,  10  Utah,  253,  37 
Pac.  463. 

If  the  last  day  falls  on  Sunday  or  a 
holiday,  the  rule  as  to  the  exclusion 
of  such  day  applies  as  in  other  cases. 
See  Rogers  v.  Trumbull,  32  Wash. 
211,  73  Pac.  381;  Bank  v.  Willey,  7 
Wash.  535,  35  Pac.  411;  Spokane  Falls 
V.  Browne,  3  Wash.  84,  27  Pac.  1077 ; 
Delaski  v.  Northwestern  etc.  Co.,  61 
Wash.  255,  112  Pac.  341. 

23  Bryant  v.  Stemfield,  89  Cal.  611, 
,  26  Pac.  1091;  and  see  Burton  v.  Todd, 

68  Cal.  485,  9  Pa<;.  663. 

24  Bank  of  Orland  v.  Finnall,  133 
Cal.  475,  65  Pac.  976. 
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inefFectual.*'  The  order  extending  the  time  to  prepare  and  ser^e 
a  statement  must  therefore  be  made  by  the  judge  who  takes  the 
place  of  the  judge  who  is  disqualified,  and  it  may  even  be  made 
outside  of  the  county  in  which  the  action  is  pending.^ 

An  order  extending  the  time  to  make  and  serve  a  case-made  on 
appeal  cannot  be  made  before  the  rendition  of  the  judgment  or 
order  appealed  from.*' 

§  148.  Time  to  Propose  Amendments  to  the  Propoeed  State- 
ment.— The  old  Practice  Act  did  not  contain  any  express  pro- 
vision for  the  proposal  of  amendments  to  the  proposed  statement.^ 
The  moving  party  proposed  his  statement,  and  the  judge  was  re- 
quired to  settle  it  if  not  agreed  to  so  as  to  make  it  conform  to 
the  truth.  Amendments  proposed  by  the  successful  party  were 
regarded  as  suggestions  to  the  judge.  And  as  it  could  hardly  be 
expected  that  the  judge  should  make  an  extended  examination  of 
the  proposed  statement,  without  anything  to  direct  his  attention 
to  any  particular  feature  of  it,  it  became  the  universal  practice 
for  the  successful  party  to  make  the  examination,  and  to  hand  to 
the  judge  a  memorandum  of  whatever  was  thought  necessary  to 
make  the  statement  conform  to  the  truth.  With  reference  to  this 
practice  Currey,  J.,  delivering  the  opinion  in  Vilhac  v.  Biven,* 
said:  ''The  statute  does  not  specify  the  time  within  which  pro- 
posed amendments  to  a  statement  prepared  and  filed  to  be  used 
on  motion  for  a  new  trial  shall  be  made  or  filed.  As  the  statute 
is  silent  on  the  subject,  the  practice  in  such  cases  must  necessarilj 


S8  Johnson  v.  Insurance  Co.,  150 
Cal.  336,  88  Pae.  985. 

s<  Matthews  v.  Superior  Court,  68 
Cal.  638,  10  F&e.  128.  This  doctrine 
\>-a8  upheld  in  Farleigh  v.  Kellj,  24 
Mont.  369  62  Pae.  495,  685;  Gould  v 
Elevator  Co.,  3  N.  D.  96,  54  N.  W. 
316;  Uolden  v.  Haserodt,  3  S.  D.  4,  51 
N.  W.  340. 

2T  Planters'  Mutual  Ins.  Co.  v. 
Rose,  27  Okl.  530,  112  Pae.  966.  This 
was  a  somewhat  anomalous  proposi- 
tion, at  best,  it  would  seem;  for  how 
could  the  parties  know  who  would  be 
called  upon  to  prepare  the  case-made 
until  the  judgment  or  order  had  been 
rendered!  Tne  reason  of  the  decision 
is   Teij   dear,   howeyer,  and   applies 


with  equal  force  to  the  preparation  of 
statements;  for  the  time  to  prepares 
statement  can  be  extended  only  tot 
good  cause  shown,  and  how  can  tsj 
cause  whatever  be  shown  before  the 
order  or  judgment  is  rendered! 

1  See  Laws  of  1851,  p.  81,  sectios 
195;  Laws  of  1861,  p.  590;  Laws  of 
1863,  p.  643;  Laws  of  186^-64,  p. 
246;  Laws  of  1865-66,  p.  845. 

s  28  Cal.  409.  In  this  case  it  wts 
held  that  it  would  be  presumed  from 
the  certificate  of  the  judge  that  tiie 
settlement  was  upon  notice  and  regn- 
lar.  Compare  Battersbj  y.  Abbott,  9 
Cal.  565:  and  People  ▼.  Martin,  6  CaL 
477. 
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be  regulated  by  the  court  In  respect  to  tbe  service  of  proposed 
amendments,  or  a  copy  thereof,  the  statute  makes  no  provision. '^ 
So  in  Warden  v.  Mendocino  Co.,"  while  considering  the  question 
as  to  whether  there  had  been  reasonable  diligence  in  the  prosecu- 
tion of  a  motion  for  new  trial,  the  same  learned  justice  said: 
''The  statute  does  not  specify  the  time  within  which  amendments 
to  a  statement  shall  be  prepared,  nor  the  time  within  which  the 
adverse  party  must  agree  to  the  statement  prepared  in  case  he 
does  not  choose  to  prepare  amendments.  But  as  the  adverse  party 
is  allowed  to  propose  amendments,  he  has  by  the  practice  of  the 
courts  a  reasonable  time  for  the  purpose,  and  we  may  well  assume 
that  he  was  reasonably  entitled  to  the  same  time  as  the  statute, 
independent  of  an  order  of  court  allowing  further  time,  gives  to 
the  moving  party  to  prepare  and  file  a  statement  on  his  part." 

The  language  above  quoted  seems  to  imply  that  there  was  a 
provision  of  the  statute  requiring  amendments  to  be  served,  but 
not  specifying  the  time  within  which  it  was  to  be  done.  But  as 
above  stated,  the  old  Practice  Act  contained  no  such  provision. 
The  Code  of  Civil  Procedure,  however,  provides  that  when  the 
proposed  statement  is  served,  ''if  such  proposed  statement  be  not 
agreed  to  by  the  adverse  party,  he  must,  tuithin  ten  days  there- 
after, prepare  amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  moving  party."  The  ten  days  thus  given  in 
which  to  serve  the  proposed  amendments  could  undoubtedly  be 
extended  in  the  same  way  .and  for  the  same  period  as  the  time 
in  which  to  serve  the  proposed  statement.^  And  if  an  extension 
be  granted,  the  judge  would  be  bound  to  wait  until  its  expiration 
before  settling  the  statement.  If  no  amendment  be  served  within 
the  prescribed  time,  or  some  extension  thereof,  the  judge  may 
proceed  to  settle  the  statement.  But  it  is  his  duty  to  make  the 
statement  conform  to  the  truth,  and  consequently,  he  may  alter 
the  proposed  statement  in  any  way  that  may  be  necessary.  And 
although  no  amendments  be  served  within  the  prescribed  time, 
there  is  nothing  to  prevent  him  from  availing  himself  of  the  assist- 
ance of  any  amendments  that  may  be  handed  to  him  before  the 

•  32  CaL  655.  «  Ab  to  which  see  section  147,  anU. 

New  Tri«l--A7 
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settlement,  and  lie  might  delay  the  settlement  for  a  reasonable 
time  in  order  to  gain  such  assistance.' 

Courts  should  be  liberal  in  allowing  amendments  to  defective 
statements,  and  should  themselTCS  suggest  them  whenever  a  defect 
or  deficiency  is  apparent.* 

§  149.  What  the  Statement  Should  Contain— Speciflcatioiu  of 
Error. — The  subject  of  specifications  of  error  has  played  such 
an  important  part  in  the  practice  on  appeal  that  it  is  deemed 
advisable  to  give  it  an  extended  consideration.  As  will  be  shown 
in  another  place,^  there  were  under  the  old  Practice  Act  two  kinds 
of  statements,  viz.,  statements  on  motion  for  new  trial  and  state- 
ments on  appeal.  These  differed  in  the  uses  to  which  they  could 
be  put  and  in  the  time  within  which  they  had  to  be  prepared, 
but  not  in  form.  Both  were  required  to  contain  specifications  of 
error,  the  provisions  in  relation  to  which  were  so  similar  that 
the  whole  subject  will  be  treated  in  this  place.  It  wiU  be  con- 
venient to  consider  the  necessity  for  specifications  first  and  then 
what  specifications  are  su£Scient.^* 

1.  The  Necessity  for  Specificoftions, — The  section  of  the  old 
Practice  Act  in  relation  to  statements  on  motion  for  new  trial 
was  section  195.  As  enacted  in  1851,'  this  section  provided  that 
'the  party  intending  to  move  for  a  new  trial  shall  give  notice 
of  the  same,  ....  and  shall  within  five  days  after  such  notice 
prepare  and  file  with  the  clerk  ....  a.  statement  of  the  grounds 
upon  which  he  intends  to  rely,**  The  section  in  relation  to  state- 
ments on  appeal  was  section  338.  As  enacted  in  1851,'  this  section 
provided  that  the  party  intending  to  appeal  should  file  a  state- 
ment ''which  shall  contain  the  grounds  upon  which  he  intends  to 
rely,  and  so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  grounds,  and  no  more."  The  provisions,  it  will  be  observed, 
do  not  in  terms  make  distinction  between  specifications  of  errors 
in  law  and  specifications  of  the  insufiSciency  of  the  evidence,  the 


B  As  to  tb6  Nevada  practice,  see 
State  V.  Cheney,  24  Nev.  222,  52  Pac. 
12. 

«  CaldweU  v.  Greeley,  5  Nev.  258. 

1  See  section  251,  post. 

lA  A  statement  on  motion  for  new 
trial  need  not  designate  the  general 
g-rounds  of  error  relied  upon,  but  only 
specify  the  particulars  wherein  the 
error  lies.    The  practice  requires  the 


notice  to  designate  the  genend 
grounds,  and  the  statement  to  eontiin 
the  specifications.  WorUiington  ▼• 
Cutte,  8  Nev.  118. 

2  Laws  of  1851,  p.  81.  This  proti- 
sion  was  not  amended  until  1861,  ss 
shown  further  on  in  the  text. 

8  Laws  of  1851,  p.  105.  This  provi- 
sion stood  until  1863w    See  text 
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requirement  being  that  the  party  should  state  "the  grounds"  rc^• 
lied  on.  The  first  ease  found  upon  the  subject  is  Adams  v.  Oak- 
land/ in  which  it  was  held  that  the  statement  on  motion  for 
new  trial  in  the  case  could  not  be  considered  because  it  was  a 
mere  *' statement  of  the  evidence,"  and  not  a  ** statement  of  the 
grounds  upon  which  his  motion  was  based."  Afterward,  upon 
the  authority  of  this  case,  Wing  v.  Owen*  was  decided,  in  which 
the  court  said:  "In  this  case  no  statement  was  filed  setting  forth 
the  grounds  of  the  motion  upon  which  the  defendants  intended 
to  rely  on  their  motion  for  new  trial.  The  failure  to  file  such 
statement  operates  as  a  waiver  of  the  right  to  the  motion."  But 
the  opinions  in  these  two  cases  were  brief,  and  they  do  not  seem 
to  have  been  much  regarded  by  the  profession;  for  in  the  subse- 
quent case  of  Barrett  v.  Tewksbury,*  in  which  the  statement  on 
appeal  was  disregarded  for  want  of  specifications  of  error,  the 
court  admitted  that  the  prevailing  practice  was  to  dispense  with 
specifications.^  The  opinion  was  delivered  by  Field,  C.  J.,  who 
said : 

"The  specification  of  the  grounds  is  the  essential  element  of 
a  statement ;  the  evidence  is  the  mere  incident.  It  is  the  statement 
'of  the  case'  and  not  of  the  evidence  which  is  to  be  annexed  to 
the  record  of  the  judgment  or  order  appealed  from.  The  case 
on  appeal  consists  of  the  questions  of  law  or  of  fact  raised.  These 
must  be  distinctly  set  forth,  and  accompanied  with  only  so  much 
of  the  evidence  as  may  be  necessary  to  explain  and  show  their 
pertinency  and  materiality,  and  no  more,  (Practice  Act,  sec. 
338.)  The  specification  is  necessary  in  the  preparation  of  the 
statement  to  enable  the  adverse  party  to  suggest  intelligently 
such  amendments  as  he  may  deem  important  to  the  just  deter- 
mination of  the  case.  Without  it  neither  the  adverse  party  nor 
the  judge  can  well  know  how  much  of  the  evidence  should  be 
set  forth.  It  often  happens  that  of  numerous  points  taken  in  the 
progress  of  the  trial  the  greater  number,  after  mature  considera- 
tion, are  abandoned  by  counsel,  and  the  appeal  made  to  rest  upon 
only  one  or  two  of  them.  In  such  instances  a  large  portion  of 
the  testimony  actually  given  becomes  entirely  immaterial  on  ap- 
peal; but  without  a  specification  of  the  grounds  upon  which  the 

«  8  Cal.  510;  eee  Brdoks  t.  Town-  •  15  Cal.  354. 

860 d,  4  Cal.  286.  t  gee  rehearing  on  page  358. 

«  9  Cal.  247. 
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appellant  intends  to  rely  the  adverse  party  will  be  ignorant  of 
the  materiality  of  that  which  is  inserted  or  omitted  in  the  state- 
ment. There  is  no  distinction  as  to  the  manner  in  which  a  state- 
ment shall  be  prepared  between  a  case  at  law  and  a  case  in  equity. 
It  is  as  essential  for  every  purpose  that  the  grounds  of  appeal 
should  be  stated  in  the  one  case  as  in  the  other;  and  in  both  cases 
much,  if  not  the  greater  portion,  of  the  evidence  given  in  the 
court  below  will  be  wholly  immaterial  for  the  determination  of 
those  grounds  in  this  court." 

This  opinion  was  adhered  to  on  petition  for  rehearing;  bat  in 
view  of  the  fact  that  the  prevailing  practice  had  not  been  in 
accordance  with  it,  the  court  examined  the  merits  of  the  case 
(without  changing  the  result,  however),  and  announced  that  in 
all  cases  then  pending  the  appellants  would  be  allowed  to  annex 
specifications  nunc  pro  tunc.  This  decision  was  made  in  1860. 
In  1861  section  195  was  amended*  so  as  to  provide  that  ''the 
grounds  of  the  motion  shall  be  specifically  set  forth,  and  the  state- 
ment shall  contain  so  much  of  the  evidence  or  reference  thereto 
as  may  be  necessary  to  explain  the  grounds  taken,  and  no  more.'' 
As  will  be  observed,  this  amendment,  like  the  section  amended, 
made  no  distinction  between  specifications  of  the  insufSciency  of 
the  evidence  and  specifications  of  errors  in  law,  but  simply  pro- 
vided that  the  statement  should  set  forth  "the  grounds"  of  the 
motion.  In  1863,  however,  the  section  was  amended*  so  as  to 
make  this  distinction.  As  then  amended,  section  195  provided 
that  ''when  the  notice  designates  as  the  grounds  of  the  motion 
errors  in  law  occurring  at  the  trial  and  excepted  to  by  the  mov- 
ing party,  the  statement  shall  specify  the  particular  errors  upon 
which  the  party  will  rely.  If  no  such  specifications  be  made,  the 
statement  shall  be  disregarded.  The  statement  shall  contain  so 
much  of  the  evidence  or  reference  thereto  as  may  be  necessary 
to  explain  the  particular  points  specified,  and  no  more."  In  the 
same  year  a  corresponding  amendment^*  was  made  to  section 
338.  As  then  amended  this  section  provided  that  the  appellant 
should  prepare  a  statement,  "which  shall  state  specifically  the 
particular  errors  or  grounds  upon  which  he  intends  to  rdy  on 
the  appeal,  and  shall  contain  so  much  of  the  evidence  as  may 

•  LawB  of  1861,  p.  590. 

•  Laws  of  1863,  p.  643.    The  portion  in  relation  to  insnffieienej  of  t)ie  evi- 
dence is  given  in  section  150,  pasL 

10  Laws  of  1863,  p.  644. 
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be  necessary  to  explain  the  particular  errors  or  grounds  specified, 
and  no  more."  No  further  change  was  made  in  either  section 
until  the  adoption  of  the  Code  of  Civil  Procedure. 

As  amended  in  1863,  the  provisions  of  both  sections  seem  as 
dear  as  anything  can  be.  But  notwithstanding  the  clearness  of 
the  statute,  innumerable  cases  went  off  upon  failure  to  comply 
with  it,  and  the  justices  often  complainingly  called  attention  to 
the  matter.  Thus  in  Hutton  v.  Reed,^^  Sawyer,  J.,  delivering  the 
opinion,  said: 

**  Notwithstanding  the  repeated  decisions  on  the  point,  there  still 
seems  to  be  a  misapprehension  as  to  what  is  required  under  the 
statute  to  constitute  a  valid  statement  of  the  grounds  relied  on 
in  such  cases,  and  there  is  more  or  less  discussion  upon  the  sub- 
ject whenever  these  motions  are  made.  For  this  reason  we  propose 
now  to  examine  these  questions,  and  once  for  all  lay  down  the 
rule  which  we  suppose  to  be  contemplated  by  the  statute  and 
established  by  the  decisions."  The  learned  justice  then  quoted 
largely  from  Barrett  v.  Tewksbury,  above  cited,  and  proceeded  as 
follows:  "That  case  was  well  considered  in  the  first  instance,  and 
again  on  petition  for  rehearing,  and  had  the  concurrence  of  all 
the  judges.  The  requisites  of  a  statement  are  so  fully  and  pre- 
cisely laid  down  that  we  have  quoted  at  length  from  the  opinion 
in  the  case,  for  the  purpose  of  calling  particular  attention  to  the 
subject;  for  it  seems  to  us  that  this  case  must  have  been  over- 
looked, or  there  could  not  be  so  frequent  occasions  for  making 
similar  objections  to  statements  in  cases  appealed  to  this  court. 
The  amendment  to  section  338,  since  the  decision  in  Barrett  y. 
Tewksbury,  prescribes  these  essential  requisites  in  still  more  precise 
and  emphatic  language.  It  now  provides  that  the  appellant  in  his 
statement  'shall  state  specifically  the  particular  errors  or  grounds 
upon  which  he  intends  to  rely  on  the  appeal.'  If  there  ever  was 
room  for  doubt  as  to  what  was  necessary  to  state,  there  can  be 
none  since  the  amendment  of  the  act.  It  is  manifest  that  the 
legislature  intended  by  this  language  something  more  than  a  speci- 
fication of  the  grounds  of  appeal  in  general  terms,  such  as  those 
in  the  so-called  assignment  of  errors  in  Squires  v.  Foorman,  or  such 
as  the  general  language  of  the  statute  in  enumerating  the  cases 
for  granting  new  trials  in  section  193  of  the  Practice  Act    It  was 

11  25  Gal.  478.  See,  also,  Harper  y.  Minor,  27  CaL  107;  Butterfield  t.  C. 
P.  fi.  B.  Co.,  37  Cal.  381. 
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intended  that  the  specific  error  should  be  distinctly  pointed  out. 
It  is  as  easy  to  do  this  in  the  statement  as  in  points  or  brieb, 
and  such  is  the  requirement  of  the  statute.  It  is  also  easy  to 
indicate  the  ground  so  distinctly  that  there  can  be  no  room  for 
discussion  here  as  to  whether  the  'errors  or  grounds  upon  which 
the  appellant  intends  to  rely'  are  so  specifically  stated  or  not 
Hereafter,  if  the  grounds  are  so  loosely  or  defectively  stated  as 
to  admit  of  argument  as  to  their  sufficiency,  it  must  not  be  expected 
that  this  court  will  adopt  a  liberal  coil&truction  for  the  purpose 
of  saving  the  appellant's  case." 

The  requirement  that  errors  in  law  should  be  specified  was  de- 
dared  to  be  of  great  practical  importance.^*  And  no  rule  of 
practice  was  better  settled  than  that  only  those  errors  in  law 
which  were  specified  in  the  statement  could  be  considered;  and 
that  if  none  were  specified,  the  statement,. so  far  as  errors  in  law 
were  concerned,  was  to  be  disregarded.^'  This  rule,  as  stated  in 
Barrett  v.  Tewksbury,  above  quoted,  applied  both  at  law  and 
in  equity.  It  applied  to  appeals  from  the  probate  court,^*  and 
indeed  to  all  cases  in  which  statements  on  appeal  or  statements 
on  motion  for  new  trial  could  be  used.    And  it  made  no  difference 


13  See  Burnett  v.  Pacheco,  27  Cal. 
408. 

18  (a)  As  to  statements  on  motion 
for  new  trial,  see  the  following  cases: 
Walls  V.  Preston,  25  Cal.  59;  Moore 
V.  Murdock,  26  Cal.  514;  Burnett  ▼. 
Pacheco,  27  Cal.  408;  Partridge  v. 
San  Francisco,  27  Cal.  415;  Zeigler  v. 
Wells-Fargo  &  Co.,  28  CaL  263 ;  Carle- 
ton  ▼.  Townsend,  28  Cal.  219;  Vilhac 
V.  Biven,  28  Cal.  409;  Zenith  G.  &  S. 
M.  Co.  V.  Irvine,  32  Cal.  302 ;  Barstow 
V.  Newman,  34  Cal.  90;  Sanchez  v. 
MeMahon,  35  Cal.  218;  Beans  v. 
Emanuelli,  36  Cal.  117;  Richardson  v. 
Kier,  37  Cal.  263 ;  Butterfield  v.  C.  P. 
B.  R.,  37  Cal.  381 ;  Harding  v.  Vande- 
water,  40  Cal.  77;  Crosett  v.  Whelan, 
44  Cal.  200;  People  v.  C.  P.  R.  B. 
Co.,  43  Cal.  398;  McCreery  v.  Ever- 
ding,  44  Cal.  246;  City  of  Stockton  v. 
Creanor,  45  Cal.  247;  Ferrer  v.  Home 
Mutual  Ins.  Co.,  47  Cal.  416;  Wyatt 
V.  Buell,  47  Cal.  624;  Budd  v.  Drais, 
50  Cal.  120;  Spencer  v.  Long,  39  Cal. 
700. 

(b)  As  to  statements  on  appeal,  see 
the  following  cases;  Walls  t.  Preston, 


25  Cal.  59 ;  Haggin  v.  Clark  28  CtL 
162;  Zeigler  v.  Wells-Fargo  i  Co.,  8S 
CaL  263;  Leffingwell  y.  Griffisg,  29 
Cal.  192;  Stoddard  ▼.  TreadweU,  29 
Cal.  281;  Merrill  ▼.  Tcnyck,  45  CtL 
74;  Wilson  v.  Wilson,  45  Cal.  389; 
Ferrer  v.  Home  Mutual  Ins.  Co.,  47 
Cal.  416. 

(c)  In  the  case  of  Brady  t. 
O'Brien,  23  Cal.  244,  an  order  grant- 
ing a  new  trial  upon  a  statement 
which  contained  no  specifications  vai 
affirmed  because  Uie  record  did  not 
show  that  any  objection  had  be«n 
made  on  that  ground  in  the  court 
below.  The  record  could  not  poanblj 
have  shown  any  such  objection,  be- 
cause it  must  haye  been  complete  be- 
fore the  hearing  of  the  motion.  See 
section  134.  But  aside  from  this  tbe 
proposition  that  it  is  necessary  to  ob- 
ject in  the  court  below  to  the  want  of 
specification  is  contmry  to  all  the 
decisions  above  given.  No  attention 
seems  to  have  been  paid  to  tbe  de- 
cision. 

14  EsUte  of  Boyd,  25  CaL  51L 
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in  the  rule  that  the  statement  contained  only  one  exception,^'  or 
that  it  a£Srmatively  showed  that  it  contained  all  the  evidence.^* 

It  does  not  seem  definitely  settled  whether  or  not  the  parties 
can  waive  the  requirement  that  there  shall  be  specifications.  In 
Weil  V.  Paul,*^  it  was  held  that  the  parties  could  waive  the  speci- 
fications by  stipulation.  In  the  subsequent  case  of  Walls  v.  Pres- 
ton,^^  it  was  held  that  submission  of  a  motion  by  consent  upon 
the  statement  would  not  amount  to  a  waiver,  the  court  saying: 
"There  is  nothing  upon  which  the  court  below  can  act  on  the 
hearing  of  the  motion  unless  the  grounds  of  the  motion  are  desig- 
nated.*' Unquestionably  a  party  will  not  be  heard  to  complain 
of  errors  to  which  he  consented,  or  which  he  waived  in  the  trial 
court.  But  the  requirement  that  there  shall  be  specifications  seems 
to  be  as  much  for  the  assistance  of  the  court  and  to  prevent  the 
confusion  of  a  voluminous  record  as  for  the  benefit  of  the  parties ; 
and  it  may  be  doubted  whether  a  party  can  waive  a  requirement 
which  is,  in  part  at  least,  for  the  benefit  of  the  court.^'* 

The  provision  of  the  Code  of  Civil  Procedure  as  amended  in 
1874  is  similar  to  that  of  the  act  of  1863.  As  already  shown,  the 
code  as  first  enacted  did  not  provide  for  statements  of  any  kind; 
but  by  the  amendment  of  1874  it  was  provided  that"  ''when  the 
notice  designates  as  the  grounds  of  the  motion  errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  moving  party,  the  state- 
ment shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  no  such  specification  be  made,  the  statement  shall 
be  disregarded  upon  the  hearing  of  the  motion." 

No  change  has  been  made  in  the  code  in  this  respect;  and,  in 
view  of  the  similarity  of  the  provisions,  the  decisions  under  the 
old  Practice  Act  have  been  closely  followed  in  the  decisions  under 
the  code.  Thus  in  Thompson  v.  Patterson,***  where  the  appeal 
was  from  an  order  refusing  a  new  trial,  the  court  said:  ** Specifica- 
tion of  grounds  of  error  is,  therefore,  the  essence  of  a  statement 
or  bill  of  exceptions  on  motion  for  new  trial,  without  which  it 

15  Zenith   G.   &  8.   M.   Co.  v.   Ir-  it  22  Cal.  492. 

vine,  32  Cal.  302.  is  25  Cal.  59. 

n  \^  ^  Brumagim  v.  Bradshaw,  39  ,^  ^  Beynolds  v.  Lawrence,   15 

Cal.  24.     This  case  was  m  relation  to  q^^    ^^g         ^  ' 

specifications   of   the   insufficiency   of  *         '  u^-  •  •       o    o  v 

the  evidence.    But  it  would  seem  that  ^  i», Section  659,  subdivision  3,  Cah- 

the  same  rule  should  be  applied  to  ^orniA  Code  of  CivU  Procedure, 
errors  in  law.  ^»«  54  Cal.  542. 
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has  no  legal  existence.''    So  in  Crane  y.  Oladding,^*^  the  court 
said: 

''But  the  alleged  statement,  as  settled  and  filed,  contained  no 
specification  of  particulars  in  which  the  evidence  was  deemed  in- 
sufficient, nor  any  specification  of  particular  errors  of  law,  occur- 
ring at  the  trial,  and  excepted  to  by  the  appellant;  it  must,  there- 
fore, be  disregarded." 

So  in  Pico  v.  Cohn,***  where  the  appeal  was  from  an  order 
granting  a  new  trial,  upon  a  motion  made  on  errors  of  law  and 
insufficiency  of  the  evidence,  the  supreme  court  declined  to  consider 
the  first-named  ground,  saying:  '*As  the  errors  of  law  were  not 
specified  as  directed  by  the  code,  we  must  presume  that  they  were, 
in  accordance  with  the  statute  (Code  Civ.  Proc,  sec.  659,  subd.  3), 
disregarded." 

So  the  reason  of  the  requirement  is  recognized  as  being  the 
same  under  both  Practice  Act  and  code.  In  Bohnert  v.  Bohnert,^** 
the  court,  Paterson,  J.,  delivering  the  opinion,  said : 

"In  their  brief,  counsel  for  appellant  discuss  a  large  number 
of  errors  alleged  to  have  been  committed  by  the  court  during  the 
trial ;  but  as  there  is  no  specification  of  error  in  the  statement,  they 
cannot  be  considered.  (Ferrer  v.  Home  Mut.  Ins.  Co.,  47  CaL 
427;  Fleming  v.  Albeck,  67  Cal.  227,  [7  Pac.  659] ;  Pico  v.  Cohn, 
67  Cal.  258,  [7  Pac.  680].)  The  statute  provides  that  'when  the 
notice  designates  as  the  ground  of  the  motion  errors  in  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  moving  party,  the  state- 
ment shall  specify  the  particular  errors  upon  which  the  party 
wUl  rely.*  (Code  Civ.  Proc,  sec.  659.)  The  object  of  this  pro- 
vision is  apparent :  it  is  to  enable  the  adverse  party  to  prepare  his 
amendments  without  the  necessity  of  going  through  the  statement 
proposed  by  the  moving  party  to  ascertain  what  objections,  rulings, 
and  exceptions  are  incorporated  therein.  Unless  the  alleged  errora 
are  specifically  pointed  out,  they  are  deemed  to  have  been  waived 
by  the  moving  party.  He  is  bound  to  state  upon  what  particular 
errors  he  will  rely  for  a  new  trial." 

Nor  is  the  appellant  excused  from  the  necessity  of  specifying 
the  errors  of  law  upon  which  he  will  rely  by  reason  of  having 
already  specified  them  in  the  notice  of  intention.**^    If  he  requires 

i»b  59  Cal.  303.  45  Pac.  1012:  Sprigg  v.  Barber.  122 

190  67  Cal.  258,  7  Pac.  680.  Cal.  573,  55  Pac.  419;  and  see,  abo, 

iM  95  Cal.  444,  30  Pac.  590.  gather  Banking  Co.  v.  Briggs  Co.,  13B 

!»•  Leonard  Tk  Sbaw,  114  CaL  69,      CaL  724,  73  Plae.  352. 
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a  statement  at  all,  such  statement  must  contain  the  specificatiions 
of  error  required  by  the  statute.*** 

2.  What  Specifications  of  Error  are  Sufficient. — ^An  assignment 
of  errors,  in  the  common-law  signification  of  the  term,  as  stated  by 
Sawyer,  J.,  in  Button  v.  Reed,'®  is  something  in  the  nature  of  a 


i9f  Where  the  motion  is  made  on 
the  minutes  of  the  court,  the  statute 
requires  that  the  notice  of  intention 
shaU  contain  specifications  of  error 
and  of  insufficiencj  of  the  evidence. 
As  wiU  hereafter  appear  (chapter  23), 
the  statement  is  not,  in  such  a  case, 
prepared  until  after  the  hearing^  and 
is  not  required  at  all  unless  it  is  de- 
sired to  secure  a  review  of  the  order. 
Such  statement  must,  nevertheless, 
contain  the  usual  specifications,  and 
their  absence  in  the  statement  is  not 
cured  by  the  erroneous  incorporation 
of  the  notice  of  intentioD,  containing 
the  specifications,  in  the  transcript. 
The  appellate  court  cannot  go  beyond 
the  judgment-roll  and  the  statement 
or  bill  of  exceptions,  in  the  course  of 
its  review,  and  will  not  consider  any 
paper  or  document  incorporated  in  the 
transcript  by  error.  Sprigg  v.  Bar- 
ber, 122  Cal.  573,  55  Pac.  419.  And 
see  section  163,  posL 

The  following  decisions  support  the 
general  rule  as  to  the  necessity  of 
specifications:  Fleming  v.  Albeck,  67 
Cal.  227,  7  Piic.  659;  Silva  v.  Holland, 
74  Cal.  531,  16  Pac.  385;  Hershey  v. 
Kness,  75  Cal.  116,  16  Pac.  548 ;  Heil- 
bron  V.  Irrigation  Ditch  Co.,  76  Cal.  8, 
17  Pac.  932;  Bagnall  v.  Boach,  76  Cal. 
107,  18  Pac.  137;  Nye  v.  Marysville 
etc.  Co.,  97  Cal.  462,  32  Pac.  530; 
Leonard  v.  Shaw,  114  Cal.  69,  45  P&c. 
1012;  Niosi  v.  Empire  Steam  Laun- 
dry, 117  Cal.  257,  49  Pac.  185;  Smith 
v.  Smith,  119  Cal.  183,  48  Pac.  730, 
51  Pac.  183;  Sprigg  v.  Barber,  122 
Cal.  573,  55  Pac.  419;  Ackley  v.  Fish- 
beck,  124  Cal.  409,  57  Pac.  207; 
Thompson  v.  Los  Angeles,  125  Cal. 
270,  57  Pac.  1015;  Lambert  v.  Mar- 
cuse,  137  Cal.  44  69  Pac.  620 ;  Sather 
Banking  Co.  v.  Briggs  Co.,  138  Cal. 
424,  73  Pac.  352;  and  see  Graham  v. 
Stewart,  68  Cal.  375,  9  Pac.  555; 
Alameda  Macadamizing  Co.  v.  Will- 
iams, 70  Cal.  534,  12  Pac.  530;  Shad- 
bnme  v.  Daly,  76  Cal.  355,  18  Pac. 
403;  Martin  v.  Southern  Pacific  Co., 
150    Cal    124,    88    Pac.    701;    also 


Edelbuttel  v.  Durrell,  55  Cal.  277; 
Joyce  V.  White,  95  Cal.  236,  30  Pac. 
524;  Hall  v.  Susskind,  120  Cal.  559, 
53  Pac.  46.  In  Smith  v.  Smith,  above 
cited,  the  paper  which  appeared  to  be 
a  statement  turned  out  to  be  a  bill  of 
exceptions.  Bills  of  exceptions  do  not 
re(}uire  specifications  of  error.  The 
prmciple  involved  was  correctly  de- 
cided, however,  notwithstanding  the 
misapprehension. 

See,  also,  the  following:  Slater  v. 
Union  Pacific  Co.,  8  Utah,  178.  30 
Pac.  493;  Earles  v.  Oilham,  20  Nev. 
46,  14  Pac.  586;  Oill  v.  Hecht,  13 
Utah,  5,  43  Pac.  626;  Bardwell  v. 
Anderson,  18  Mont*  528,  46  Pac.  443; 
Brown  v.  Warren,  16  Nev.  228;  Jones 
V.  Adams,  17  Nev.  84,  28  Pac.  64; 
Hoopes  V.  Meyer,  1  Nev.  433,  over- 
ruled by  Corbett  v.  Job,  5  Nev.  201; 
Roberts  v.  Webster,  25  Nev.  94,  57 
Pac.  180,  58  Pac.  411;  Moddie  v. 
Breiland,  9  S.  D.  506,  70  N.  W.  637; 
McMahon  v.  Crockett,  12  S.  D.  11,  80 
N.  W.  136;  Nelson  v.  Jordeth,  15  S. 
D.  46,  87  N.  W.  140;  Baumer  v. 
French,  8  N.  D.  319,  79  N.  W.  340; 
Anderson  v.  Medbury,  16  S.  D.  324, 
92  N.  W.  1089;  Wenke  v.  Hall,  17  S. 
D.  305,  96  N.  W.  103;  Clark  v 
MitcheU,  17  S.  D.  430,  97  N.  W.  358: 
Behberg  v.  Greiser,  24  Mont.  487,  6e 
Pac.  820,  63  Pac.  41. 

2«  25  Cal.  478.  In  the  course  of  his 
opinion  the  learned  justice  said:  '*The 
term  'assignment  of  errors'  is  not 
used  in  our  Practice  Act.  An  assign- 
ment of  errors  in  the  strict  common- 
law  sense  of  the  term  was  in '  the 
nature  of  a  pleading  to  which  there 
was  a  demurrer  and  joinder  in  error 
(2  Tidd's  Pr.  1168;  3  Steph.  Com. 
644;  2  Burr.  Pr.  147).  It  did  not 
constitute  a  part  of  the  transcript,  but 
was  founded  upon  it,  and  was  filed  in 
the  appellate  court  at  or  subsequently 
to  the  time  of  filing  the  transcript.  It 
is  hardly  necessary  to  say  that  the  fil- 
ing of  such  an  assignment  of  errors 
was  never  required  under  the  system 
of  practice  in  this  state.    Yet  we  find 
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pleading  to  which  there  was  a  demurrer  and  joinder  in  error.  The 
term  ''assignment  of  errors,"  however,  is  not  known  to  our  system, 
which  provides  for  nothing  like  what  was  designated  by  the  term 
''at  common  law."  With  us  the  specification  must  be  contained 
in  the  statement,  and  is  a  part  thereof  .^^  An  unsigned  paper  ap- 
pended to  the  statement,  but  not  referred  to  therein,  is  not  a 
specification  which  can  be  considered.^^    Nor  is  the  notice  of  ap- 


the  term  used  in  our  reports  in  a  sense 
different  from  but  analogous  to  its 
common-law  sense.  Thus  in  People  v. 
Goldbury,  10  Cal.  312,  People  v.  Ck>m- 
edo,  11  CaL  70,  and  Sayre  v.  Smith, 
11  CaL  129, — generally  cited  in  these 
discusfldoDfl, — the  appeals  were  dis- 
missed ;  and  in  Squires  v.  Foorman,  10 
Gal.  298,  the  juagment  was  affirmed 
for  want  of  an  assignment  of  errors. 
These  cases,  except  the  last,  are  im- 
perfectly reported,  and  we  have  taken' 
the  trouble  to  examine  the  records  t 
with  a  view  of  ascertaining,  if  possi- 
ble, the  precise  circumstances  under 
which  they  were  decided,  the  sense  in 
which  the  term  'assignments  of  error* 
was  used  by  the  court,  and  the  prac- 
tice which  has  heretofore  prevailed*  in 
such  cases.  So  far  as  we  have  been 
able  to  ascertain  the  facts  from  the 
records,  the  appeals  in  these  several 
cases  were  not  dismissed,  nor  the  judg- 
ments affirmed  on  motion  of  respond- 
ent's counsel  for  defects  existing  in 
the  statements  or  transcripts.  But,  on 
the  contrary,  the  court  on  taking  up 
the  cases  for  examination  and  decision 
seems  to  have  found  no  specific  state- 
ment of  the  errors,  or  anything  in  the 
nature  of  a  brief  or  points  on  file  on 
the  part  of  the  appellant  to  direct 
attention  to  the  points  relied  on,  or 
aid  in  the  examination  of  the  record. 
If  anything  was  found — ^as  in  the  case 
of  Squires  v.  Foorman,  in  which  a 
paper  indorsed  'assignment  of  errors' 
was  filed — ^the  specification  of  the 
errors  was  in  such  general  terms  as  to 
afford  the  court  no  assistance.  In 
such  cases  the  court  (not  feeling  called 
upon  to  perform  the  duties  of  counsel) 
upon  its  own  motion — ^as  this  court  has 
done  in  similar  instances  —  either 
affirmed  the  judgment  or  dismissed 
the  appeal  for  want  of  the  aid  of  what 
was  termed  an  'assignment  of  errors,' 
that  is  to  say,  a  specification  of  the 
points  or  particular  errors  relied  on, 


filed  in  the  case,  which  seems  fb  haTS 
been  the  sense  in  which  the  term  nas 
used  by  the  court." 

In  Abrams  v.  Howard,  23  CaL  388, 
in  answer  to  an  objection  tliat  tlie 
statement  contained  no  specificatioiis 
of  error,  Crocker,  J.,  delivering  tbe 
opinion,  said:  "The  appellant  has  filed 
his  assignments  of  error  in  this  court, 
which  is  all  that  is  requisite."  This 
is  too  palpably  erroneous  to  merit  eon- 
'  sideration. 

)  SI  There  is  nothing  contrary  to  this 
in  People  v.  C.  P.  B.  R.  Co.,  43  CaL 
398.  In  that  case  Wallace,  G.  J.,  de- 
livering the  opinion,  said:  *'The  speci- 
fication required,  though  found  in,  and 
therefore  in  one  sense  a  part  of  the 
statement,  is  nevertheless  distixict 
practically  fr(Mn  the  statement— it 
must  of  course  be  supported  by  the 
statement — ^but  it  may  be  and  usaaDj 
is  narrower  than  the  statement  in  ita 
scope.  It  cannot,  indeed,  be  broader; 
it  cannot  point  to  anything  which  is 
not  to  be  found  in  the  statement  bj 
which  it  is  supported,  but  it  may,  and 
in  practice  usually  does,  omit  manj 
matters  of  alleged  error  and  insuffi- 
ciency which  are  to  be  found  in  the 
statement,  and  which  by  thus  omittiiig 
it  definitely  repudiates  and  abandons. 
Its  office  is  to  select  out  of  the  maas 
of  these,  and  by  this  selection  to  p^^ 
serve  such  and  only  such  of  the  nat- 
ters appearing  in  the  statement  itself* 
upon  which  it  is  the  purpose  of  the 
party  to  finally  rely  and  insist  in  sop- 
port  of  the  motion." 

««  Spencer  v.  Long,  39  CaL  700. 
Kor  would  it  be,  if  signed.  But  prob- 
ably if  it  were  referr^  to  (sufBcioitly 
to  identify  it)  in  the  statement  it 
could  be  considered  a  part  of  it,  jost 
as  an  exhibit,  when  referred  to,  is  part 
of  a  pleading.  But  where  a  statement 
has  been  signed  and  filed  without  any 
specifications,  an  order  made  after  ap- 
peal taken  from  the  order  denying  the 
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peal,**  or  the  notice  of  intention,**  the  proper  place  for  a  specifica- 
tion of  errors. 

The  specification  must  be  of  '*the  particular  errors."  A  mere 
general  specification  is  insufficient.  The  reports  furnish  examples 
of  this.  Thus  a  specification  that  **the  court  erred  in  entering 
judgment  for  the  pTaintiflE"  is  too  general  for  any  purpose.*'  So, 
also,  is  a  specification  that  ''the  court  erred  in  ordering  judgment 
for  the  plaintiflE  on  the  findings.''**'  So  the  following  specifica- 
tions, viz.:  ^^ First,  that  the  decision  of  the  court  is  against  law; 
second,  that  upon  the  facts  and  evidence  the  court  should  have 
rendered  its  judgment  in  favor  of  plaintiff," — ^was  held  to  be 
insufficient  either  as  of  error  or  of  insufficiency  of  the  evidence.** 
So  where  the  specification  was  as  follows:  **To  which  ord^r  and 
decision  the  said  plaintiff  then  and  there  duly  excepted,  and  assign 
as  error  that  said  order  and  decision  are  against  law,"  it  was 
held  to  be  insufficient  for  any  purpose.*^  It  would  seem,  however, 
that  some  errors  in  law  from  their  nature  admit  of  a  more  general 
specification  than  others.  Thus  since  there  can  be  only  one  motion 
for  nonsuit  in  a  case,  there  can  be  no  danger  of  confounding  the 
ruling  upon  it  with  other  rulings.  Aecordingly,  the  following 
specification,  viz. :  "The  court  erred  in  granting  defendant's  motion 
for  a  nonsuit,  and  in  granting  a  nonsuit,"  was  held  to  be  suffi- 
cient.*®   So  written  instructions  requested  by  a  party  stand  in  some 


motion  for  new  trial,  by  which  the 
party  is  allowed  to  file  specifications, 
nunc  pro  tunc  as  of  the  day  of  the 
settlement  is  of  no  yaliditj.  Preston 
V.  Hearst,  54  Gal.  595.  See,  also, 
Ackley  t.  Pishbeck,  124  Cal.  409,  57 
Pac.  207,  where,  appended  to  the 
statement,  but  forming  no  part  of  it, 
was  what  was  designated  as  "assign- 
ments of  error."  It  was  not  authenti- 
cated as  part  of  the  record,  and  was 
excepted  from  the  stipulation  certify- 
ing to  the  contents  of  the  transcript. 
There  was  nothing  to  show  that  it  was 
considered  on  the  hearing  of  the  mo- 
tion for  a  new  triaL  There  was  no 
specification  of  error  in  the  statement, 
and  the  court  de(;lined  to  consider  the 
so-called  "assignment  of  errors." 
28  Bamett  v.  Pacheco,  27  Cal.  708, 
**  Ferrer  v.  Home  Mut.  Ins.  Co.,  47 
Cal.  416;  and  see  Mack  v.  Wetzler,  39 
Gal.  247.  But  the  notice  is  the  proper 
place  where  the  motion  is  made  upon 
the  minutes  of  the  court.  This  does 
not    dispense    with    the  necessity  of 


specifications  in  the  statement  pre- 
pared after  the  hearing  for  use  on 
appeal,  and  the  incorporation  of  the 
notice  in  the  transcript,  but  outside 
the  statement,  does  not  meet  the  re- 
quirements of  the  code.  The  specifica- 
tions must  in  any  event  be  set  out  in 
the  statement.  Sprigg  t.  Barber,  122 
Cal.  573,  55  Pac.  419.  It  is  proper, 
however,  to  incorporate  the  notice  of 
intention  in  the  statement.  See  sec- 
tion 163,  post,  and  cases  cited. 

2«  Wilson  V.  Wilson,  45  Cal.  399. 

28*  Shepherd  v.  Jones,  71  Cal.  223, 
16  Pac.  711. 

28  Harding  v.  Vandewater,  40  Cal. 
77.  See,  also,  City  of  Stockton  v. 
Creanor,  45  Cal.  247,  and  Moore  v. 
Murdock,  26  Cal.  514. 

27  Haggin  v.  Clark,  28  Cal.  162; 
and  see  Butterfield  v.  Pearson,  37  Cal. 
381. 

28  Donahue  v.  Gallavan,  43  Cal. 
573;  and  Moore  v.  Murdock,  26  Cal. 
514;  but  see  People  v.  Banvard,  27 
Cal.  470, 
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measure  apart  from  the  other  proceedings,  and  accordingly  the 
following  specification,  viz.:  ''Errors  in  law  occurring  at  the  trial 
and  excepted  to  by  the  plaintiffs,  and  on  which  the  plaintiffs  will 
rely  on  motion  for  new  trial,  as  follows,  to  wit,  ....  (2)  The  giv- 
ing of  each  of  the  instructions  requested  by  the  defendants,* — 
was  held  to  be  sufficient,  and  Belcher,  J.,  delivering  the  opiDioD, 
said:  ''This  specification  we  consider  sufficient.  It  points  to  each 
of  the  propositions  or  instructions  given  for  the  defendant,  and 
designates  it  as  a  particular  error  on  which  the  party  will  rely."" 
A  similar  specification  of  the  errors  excepted  to  in  an  oral  charge, 
however,  would  not  be  sufficient'®  But  it  has  been  held  that 
a  specification  in  general  terms  that  "the  court  erred  in  giving 
to  the  jury  instructions  asked  by  plaintiff,  was  sufficient."*"* 

But  the  rulings  upon  the  admissibility  of  evidence  are  in  most 
cases  very  numerous,  the  introduction  of  the  evidence  conunonly 
being  the  principal  part  of  the  trial.  And  consequently  more  par- 
ticularity is  required  in  the  specifications  of  such  rulings.  The 
reports  furnish  instances  of  this.  Thus  in  People  v.  C.  P.  R.  R. 
Co.,'*  the  following  specification,  viz.:  *^ First,  errors  in  admitting 
the  evidence  offered  by  plaintiff  as  set  forth  in  the  foregoing  state- 
ment, objected  to  and  excepted  to  at  the  time;  second,  errors  in 
excluding  the  evidence  offered  by  defendant  as  stated  in  the  fore- 
going statement,  and  to  which  refusal  and  exclusion  the  defendant 
then  and  there  excepted," — was  held  to  be  insufficient  So  in 
Carleton  v.  Townsend,***  where  the  specification  was  as  follows, 
viz.:  ** Errors  in  law  committed  by  the  court  on  the  trial  of  said 
cause,  and  which  were  excepted  to  by  said  defendants— /Sr^^,  in 
ruling  in  and  admitting  to  the  jury  evidence  on  behalf  of  said 
plaintiff,  which  was  objected  to  by  said  defendants,  and  which  was 
illegal  and  ought  not  to  have  been  admitted;  ....  fifthy  in  rul- 
ing out  and  excluding  from  the  jury  the  evidence  offered  by  said 
defendants  to  show  that  the  title  to  the  premises  in  dispute  had, 
prior  to  any  supposed  trespass  or  ejectment  by  said  defendants  or 
either  of  them,  passed  to  or  become  vested  in  James  £.  Momford; 
sixth,  in  ruling  out  and  excluding  from  the  jury  other  legal,  com- 

8»  McCreery  v.  Everding,    44    Cal.  »o»  Joyce  v.  White,  95  CaL  23fi,  80 

246.  Pac.  524. 

so  See   subdivision   2,   section    128,  si  43  Cal.  398;  and  see  Botterftdd 

ante;  HiU  y.  Weisler,  49  Cal.   146;  y.  C.  P.  B.  S.  Co.,  87  Od.  381. 
Butterfield  v.  C.  P.  R.  R.  Co.,  37  Cal.  •!*  28  CaL  219. 

381;  and  compare  McCreery  y.  Ever- 
ding,  44  CaL  246. 
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petenty  and  material  evidence  offered  in  behalf  of  said  defend- 
ants,"— ^it  was  held  to  be  insufficient.  And  Rhodes,  J.,  delivering 
the  opinion,  said:  ''The  general  statement  that  the  court  erred  in 
admitting  illegal  and  incompetent  evidence  for  the  plaintiff,  or  in 
excluding  legal  and  competent  evidence  offered  by  them  to  show 
title  in  the  defendant's  grantor,  amounts  to  but  little  if  anything 
more  than  an  allegation  that  the  court  committed  errors  in  law." 

In  Hall  V.  Susskind,'^**  where  the  specifications  referred  to  errors 
"pointed  out  and  designated  in  the  foregoing  transcript  by  excep- 
tions Nos.  1,  2,  3,  etc.,  to  25,  and  the  court  erred  in  each  of  said 
rulings,"  they  were  held  to  be  too  general,  the  supreme  court  say- 
ing that  ''this  was  no  more  than  to  say  that  the  court  erred  in  the 
various  rulings  excepted  to  by  the  defendant  as  shown  in  the  tran- 
script, and  can  scarcely  be  regarded  as  a  specification  of  particular 
errors,  as  the  statute  requires." 

No  doubt  specifications  consisting  of  references  of  this  kind  may 
be  made  sufficiently  particular,  but  if  pointed  at  exceptions  by 
number,  the  numbering  of  the  exceptions  to  correspond  must  not 
be  overlooked.  Thus  in  Fleming  v.  Albeck,'^®  where  the  specifica- 
tions were  referred  to  as  follows:  "The  court  erred  in  overruling 
defendant's  objection  to  question  put  by  plaintiff's  counsel  to  wit- 
ness H.  W.  French,  marked  in  the  foregoing  statement  exception 
No.  1,  and  found  in  lines  10  and  23,  page  10."  No  exceptions  so 
numbered  or  marked  were  to  be  found  in  the  transcript.  T)ie  su- 
preme court  therefore  refused  to  consider  the  specifications  so 
noted* 

And  it  is  to  be  observed  that  specifications  of  errors  in  law  are 
not  to  be  confounded  with  specifications  of  the  insufficiency  of  the 
evidence.  An  instance  of  this  is  to  be  found  in  Smith  v.  Chris- 
tian.*^   In  that  case  the  specification  was  as  follows:  "Defendant 


81b  120  Cal.  559,  53  Pac.  46. 

•ic  67  Cal.  226j  7  Pac.  669. 

S2  47  Cal.  18. 

See  Oillies  y.  Clarke  etc.  Co.,  32 
Mont.  320,  80  Pac.  370,  where  the 
court  held  that  while  specifications  of 
the  IneufficieDcy  of  the  evidence  were 
required  to  be  clear  and  distinct  from 
specifications  of  error,  and  that  they 
were  not  to  be  confounded,  yet  the 
real  character  of  the  specifications  was 
not  affected  by  the  heading  'thereof, 
and  that  if  specifications  of  the  in- 
Bufifteiency  of  the  evidence  were  sufii- 


ciently  definite,  it  mattered  not  that 
they  were  described  in  the  heading  as 
**Specificationa  of  Errors  Occurring  at 
Said  Trial."  See,  also,  Bardwell  v. 
Anderson,  18  Mont.  528,  46  Pac.  443, 
and  Schilling  v.  Curran,  30  Mont.  370, 
76  Pac.  998,  where  the  specifications 
were  held  to  have  been  insufficient  as 
specifications  of  insufficiency  because 
improperly  specified  as  errors  of  law. 
To  the  same  effect,  see  Cunnington 
V.  Scott,  4  Utah,  446,  11  Pac.  578; 
State  V.  Spencer,  15  Utah,  149,  49 
Pac.  302. 
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specifies  the  following  particulars  in  which  the  court  erred:  The 
testimonj  shows  that  the  award  is  Yoid,  it  having  been  made  by  an 
umpire  selected  by  lot.  The  testimony  or  pleadings,  as  admitted, 
show  that  the  segregation  of  the  award  was  without  authority;  that 
by  the  submission  it  was  only  provided  for  awarding  damages  in 
the  aggregate,  if  any,  and  the  arbitrators  had  no  authority  to  de- 
termine what  each  party  should  pay;  there  was  no  subsequent 
promise  to  pay;  there  was  no  consideration  to  support  any  snch 
promise  if  made" — this  was  held  to  be  insufficient,  and  the  court 
said:  ''These  specifications  cannot  be  considered  to  be  specifications 
of  the  particulars  in  which  the  evidence  was  insufficient,  because 
they  are  not  stated  to  be  such ;  on  the  contrary,  they  are  expressly 
set  forth  as  being  errors  in  law — ^'particulars  in  which  the  court 
erred. '  But  it  is  clear  that  the  matters  thus  set  forth  do  not  con- 
stitute errors  of  law.  It  is  not  an  error  of  law  that  the  evidence 
is  insufficient  to  justify  a  particular  finding  of  fact." 

It  is  to  be  noted  that  the  specification  is  only  the  act  of  the  at- 
torney for  the  moving  party,  annexed  to  the  statement  after  the 
trial,  and  is  not,  of  itself,  the  equivalent  of  a  substantive  showing 
of  what  happened  at  the  trial.  The  statement,  therefore,  must  con- 
tain, in  addition  to  the  specification,  so  much  of  the  evidence  or 
other  proceedings  as  is  necessary  to  support  and  illustrate  the  spec- 
ification.*^ 

• 

§  160.  What  the  Statement  Should  Gontain— Spedflcatioiis  of 
the  InsufflciencT'  of  the  Evidence.^ — ^As  is  shown  in  the  preceding 
section,  the  statute  did  not,  before  1863,  make  any  distinction  in 
terms  between  specifications  of  errors  in  law  and  specifications 
of  the  insufficiency  of  the  evidence,  but  merely  required  the  state- 
ment to  specify  "the  grounds"  upon  which  the  moving  party 
intended  to  rely.  In  1863,^  however,  as  shown  in  the  preceding 
section,  the  statute  was  amended  so  as  to  expressly  require  a  spec- 
ification of  the  errors  in  law,  and  a  specification  of  the  insuffi- 
ciency of  the  evidence.  As  then  amended  the  statute  provided 
that  "when  the  notice  designates,  as  the  ground  upon  which  the 

S2a  See  People  v.  Fauike,  96  Cal.  17,  Practice  Act,  and  under  the  code  no 

30    Pac.    837;   Braverman   v.  Fresno  provision  is  made  for  such  statements. 

Canal  etc.  Co.,  101  Cal.  644,  36  Pac.  Consequently,  the    apecificatioDS   here 

386.  considered  are  specifications  in  state- 

1-  Questions  of  the  insufficiency  of  ments  on  motion  for  new  trial 

the  evidence  could  not  be  presented  by  *  Laws  of  1863,  p.  643,  sec  195. 
Btatements  on  appeal  under  the  old 
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motion  will  be  made,  the  insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  the  statement  shall  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insufficient 

If  no  such  specifications  be  made  the  statement  shall  be  disregarded. 
The  statement  shall  contain  so  much  of  the  evidence,  or. reference 
thereto,  as  may  be  necessary  to  explain  the  particular  points  thus 
specified  and  no  more."  This  amendment  stood  until  the  adop- 
tion of  the  Code  of  Civil  Procedure.  The  provision  of  the  Code, 
as  amended  in  1874,  is,  that  ^'when  the  notice  of  the  motion  desig- 
nates as  the  ground  of  the  motion  the  insufficiency  of  the  evidence 
to  justify  the  verdict  or  other  decision,  the  statement  shall  specify 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient. 
....  If  no  such  specifications  be  made,  the  statement  shall  be 
disregarded  on  the  hearing  of  the  motion."*  It  will  be  observed 
that  these  two  provisions  are  almost  identical,  and  consequently 
that  the  .decisions  under  the  old  act  are  applicable  under  the  code. 
The  above  provisions,  in  relation  to  the  insufficiency  of  the  evi- 
dence, are  as  peremptory  as  those  in  relation  to  errors  in  law;  and 
the  requirement  has  always  been  strictly  enforced.* 


s  Section  659,  subdivision  3,  Cali- 
fornia Code  of  Civil  Procedure.  As  al- 
ready stated,  the  code  did  not  provide 
for  statements  of  any  kind  prior  to 
1874.  Subsequent  amendments  made 
no  change  in  respect  to  this  subdivi- 
sion. 

The  necessity  for  adequate  specifi- 
cations of  particulars  was  recognized 
in  the  following  decisions:  Strasbur- 
ger  V.  Beecher,  20  Mont.  143,  49  Pac. 
740;  Thorp  v.  Freed,  1  Mont.  651; 
f^rst  Nat.  Bank  v.  Roberts,  9  Mont. 
323,  23  Pac.  718;  Zickler  v.  Deegan, 
16  Mont.  198,  40  Pac.  410;  King  v. 
Lincoln,  26  Mont.  157,  66  Pac.  836; 
Cain  V.  Gold  etc.  Co.,  27  Mont.  529, 
71  Pac.  1004;  Phillips  v.  Cobum,  28 
Mont.  45,  72  Pac.  291 ;  King  v.  Pony 
etc.  Co.,  28  Mont.  74,  72  Pac.  309; 
State  V.  Napton,  28  Mont.  336,  72  Pac. 
676;  Finlen  v.  Heinze,  28  Mont.  548, 
73  Pac.  123;  Meisner  v.  Dillon,  29 
Mont.  116,  74  Pac.  130;  Ball  v.  Gus- 
senhoven,  29  Mont.  331,  74  Pac.  871; 
Nord  v.  Boston  etc.  Co.,  j30  Mont.  48, 
75  Pac.  681;  Schilling  v.  Curran,  30 
Mont.  370,  76  Pac.  998;  Gillies  v. 
Clark,  32  Mont.  320,  80  Pac.  370; 
Patten  v.  Hyde,  23  Mont.  23,  57  Pac. 
407;  Martin  y.  Corscadden,  34  Mont. 


308,  86  Pac.  33;  Beck  v.  Thompson, 
22  Nev.  109,  36  Pac.  562;  Watt  v. 
Nevada  etc.  B.  E.«  Co.,  23  Nev.  154, 
62  Am.  St.  Rep.  772,  44  Pac.  223,  46 
Pac.  52,  726;  Dick  v.  Bird,  14  Nev. 
161;  Lamanee  v.  Byrnes,  17  Nev.  197, 
30  Pac.  700;  Rosina  v.  Trowbridge,  20 
Nev.  105,  17  Pac.  751;  Holcomb  v. 
Keliher,  3  S.  D.  497,  54  N.  W.  536*; 
Gagner  v.  Fargo,  12  N.  D.  219,  96 
N.  W.  841. 

*  See  the  following  Aases:  Wixon  v. 
B.  R.  &  A.  W.  &  M.  Co.,  24  Cal.  367, 
86  Am.  Dec.  69,  1  Morr.  Min.  Rep. 
656;  Hutton  V.  Reed,  25  Cal.  478; 
Moore  v.  Murdock,  26  Cal.  514;  Bur- 
nett V.  Pacheco,  27  Cal.  408 ;  Crowther 
V.  Rowlandson,  27  Cal.  376;  Carleton 
V.  Townsend,  28  Cal.  219;  Vilhac  v. 
Biven,  28  Cal.  409;  Le  Roy  v.  Rogers, 
30  Cal.  229,  89  Am.  Dec.  88;  Love  v. 
S.  N.  L.  W.  &  M.  Co.,  32  Cal.  639, 
91  Am.  Dec.  602;  Barstow  v.  New- 
man, 34  Cal.  90;  Reamer  v.  Neemith, 
34  Cal.  624,  5  Morr.  Min.  Rep.  610; 
Cowing  V.  Rogers,  34  Cal.  648; 
Pralus  V.  Jefferson  G.  &  S.  M.  Co.,  34 
Cal.  558,  12  Morr.  Min.  Rep.  473; 
Sanchez  v.  McMahon,  35  Cal.  224; 
Beans  v.  Emanuelli,  36  Cal.  117 ;  But- 
terfield  v.  C.  P.  B.  B.  Co.,  37  Cal.  381; 
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The  purpose  of  specifications  of  the  insufficiency  of  the  evidence 
was  thus  clearly  expressed  in  the  leading  case  of  De  Molera  v. 
Martin,'  Harrison,  J.,  delivering  the  opinion  of  the  court: 

"The  purpose  of  the  statute  requiring  such  specification  is  ap- 
parent. It  is  to  direct  the  attention  of  the  court  and  counsel  to 
the  particulars  relied  upon  by  the  moving  party,  to  the  end  that 
the  evidence  bearing  upon  the  specifications  of  such  particulars 
may  be  inserted  in  the  statement  and  considered  by  the  court. 
(Edelbuttel  v.  Durrell,  55  Cal.  277.)  The  adverse  party  is  to  be 
advised  of  the  points  relied  on  in  order  that  he  may  intelligently 
propose  such  amendments  to  the  statement  as  will  support  the 
decision,  and  that  the  judge  may  be  enabled  in  settling  it  to  deter- 


Oreen  v.  Killey,  38  Cal.  201;  Span- 
agel  T.  Dellinger,  38  Cal.  278;  Brum- 
agim  T.  Bradshaw,  39  Cal.  24;  Mack 
V.  Wetzlar,  39  Cal.  247;  Spencer  v. 
Long,  39  Cal.  700;  Harding  v.  Vande- 
water,  40  Cal.  77;  I&wkins  v. 
Abbott,  40  Cal.  639;  Foote  v.  Rich- 
mond, 42  Cal.  439 ;  Livermore  v.  Stine, 
43  Cal.  274;  Hizon  v.  Brodie,  45  Cal. 
275;  Kusel  y.  Sharkey,  46  Cal.  3; 
Goodrich  v.  Van  Landigham,  46  Cal. 
601;  Smith  t.  Christian,  47  Cal. 
18;  Ferrer  v.  Home  Mut.  Ins.  Co., 
47  Cal.  416;  Wyatt  v.  Buell,  47 
Cal.  624;  Coleman  t.  Gilmore,  49  Cal. 
340;  Doherty  v.  Enterprise  Min.  Co., 
50  Cal.  187 ;  Bider  v.  Edgar  54  Cal. 
127;  Preston  v.  Hearst,  54  Cal.  595; 
Eddelbuttel  v.  DurreU,  55  Cal.  277; 
Fabian  y.  Callahan,  56  Cal.  159 ;  Lewis 
T.  Kelton,  58  Cal.  303;  Benjamin  y. 
Stewart,  61  Cal.  605 ;  Donohoe  y.  Mar- 
iposa etc.  Co.,  66  Cal.  317,  5  Pae.  495; 
Graham  y.  Stewart,  68  Cal.  374,  9 
Pac.  555;  Weyl  v.  Sonoma  etc.  Co.,  69 
Cal.  202,  10  Pac.  510;  Hartman  y. 
Rogers,  69  Cal.  643,  11  Pae.  581; 
Shepherd  y.  Jones,  71  Cal.  223,  16 
Pac.  711;  Hancock  y.  Burton,  73  Cal. 
52,  14  Pac.  392 ;  Silva  y.  Holland,  74 
Cal.  530,  16  Pac.  385;  Hershey  y. 
Kness,  75  Cal.  115,  16  Pac.  548;  Pat- 
ent Brick  Co.  y.  Moore,  75  Cal.  205, 
16  Pac.  890;  Lowrie  v.  Salz,  75  Cal. 
349,  17  Pac.  232;  Heilbron  v.  Irriga- 
tion Ditch  Co.,  76  Cal.  8,  17  Pac.  932; 
Heilbron  y.  Canal  Co.,  76  Cal.  11,  17 
Pac.  933;  Menk  v.  Home  Ins.  Co.,  76 
Cal.  50,  9  Am.  St.  Rep.  158,  14  Pac. 
837,  18  Pac.  117;  Parker  y.  Reay.  76 
Cal.  103,  18  Pac.  124;  Paris  y.  Ray- 
nor,  76  GaL  647,  18  Pac.  788;  Belcher 


V.  Murphy,  81  Cal.  39,  22  Pac  264; 
Anthony  y.  Jillson,  83  Ckl.  296,  23 
Pac.  419;  Knott  y.  Peden,  84  Cal.  299, 
24  Pac.  160;  Spotts  y.  Hanky,  85 
Cal.  155,  24  Pac.  738;  CummiiigB  t. 
Ross,  90  Cal.  68,  27  Pac.  62;  Meads 
y.  Lasar,  92  Cal.  221,  28  Pae.  935; 
Dawson  y.  Schloss,  93  Cal.  194,  29 
Pac.  31 ;  Gregory  y.  Gregory.  102  Cal. 
50,  36  Ftic  364;  Green  y.  Green,  103 
Cal.  108,  37  Pac.  188;  Adams  v. 
Helbing,  107  Cal.  298,  40  Pac.  422; 
Kumle  y.  Grand  Lodge,  110  CaL  204. 
42  Pac.  634;  Haight  y.  Tryon,  112 
Cal.  4,  44  Pac.  318;  Wise  v.  Wake- 
field, 118  Cal.  107,  50  Pac.  310;  De 
Molera  y.  Martin,  120  CaL  544,  52 
Pac.  825;  Citizens'  Bank  y.  Jones,  121 
Cal.  30,  53  Pae.  354;  Sprigg  y.  Bar- 
ber, 122  Cal.  573,  55  P&c.  419;  Kyle 
y.  Craig,  125  Cal.  107,  57  Pac  791; 
Thompson  y.  Los  Angeles,  125  CaL 
270,  57  Pac.  1015;  McLennon  v.  Wil- 
cox, 126  Cal.  51,  58  Pac.  305;  Taylor 
y.  BeU,  128  CaL  306,  60  Pae.  853; 
Rauer  y.  Fay,  128  CaL  523,  61  Pac. 
90;  In  re  Strock,  128  Cal.  658,  61 
Pac.  282 ;  O'Leary  y.  Castle,  133  CaL 
508,  65  Pae.  950;  Sather  Banking  Co. 
y.  Bridge  Co.,  138  CaL  724,  72  Pac. 
352;  Liurette  v.  Hiller,  139  CaL  729, 
73  Pac.  836;  Graybill  y.  De  Young. 
140  CaL  323,  73  Pac.  1067;  Ben 
Lomond  Wine  Co.  y.  Sladky.  141  Ckl. 
619,  75  Pac.  332;  Bell  v.  Staack,  141 
CaL  186,  74  Pac.  774;  Hawley  t.  Har- 
rington, 152  CaL  188.  92  Pac.  177. 

•  120  CaL  544,  52  Pac  825.  And 
see  Dawson  y.  Schloss,  93  CaL  194.  29 
Pac.  31,  for  a  nseful  expression  of  the 
reason  and  purpose  of  Uie  role  requir- 
ing speeificationa. 
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mine  whether  any  portion  of  the  statement  is  'useless  and  redun- 
dant matter'  in  respect  to  the  particulars  which  are  specified. 
Unless  the  particulars  in  which  the  evidence  is  claimed  to  be  in- 
sufficient are  specified,  the  party  cannot  know  what  amendments 
to  propose,  or  whether  all  of  the  evidence  relating  to  the  points 
upon  which  the  moving  party  intends  to  rely  is  inserted  in  the 
statement  If  certain  particulars  are  specified,  the  adverse  party 
is  justified  in  assuming  that  these  are  the  only  ones  which  will  be 
considered  on  the  motion,  and  he  is  not  required  to  propose  as 
amendments  to  the  statement  the  insertion  of  any  evidence  other 
than  such  as  relates  to  these  particulars.  If  no  particulars  are 
specified,  other  than  by  the  general  ground  of  insufficiency  of  the 
evidence,  it  would  be  necessary  to  incorporate  all  of  the  evidence 
of  the  case  in  the  statement,  and  there  would  be  no  redundant  or 
useless  matter  for  the  judge  to  strike  out.  And  in  the  absence  of 
such  specifications  he  is  not  called  upon  to  propose  any  amend- 
ments, but  has  the  right  to  assume  that  the  court  will  follow  the 
statute  and  disregard  the  statement." 

The  decision  in  De  Molera  v.  Martin,  supra,  was  the  culminating 
authority  in  a  long  line  of  cases  beginning  with  Eddelbuttel  v. 
DurreU,"*  and  was  and  is  the  authority  most  frequently  cited  and 
of  tenest  relied  upon  by  the  respondent  on  the  appeal.**'  The  speci- 
fications in  De  Molera  v.  Martin,  supra,  were  held  insufficient  as 
being  too  general,  the  court  saying : 

^'The  above  specification,  that  the  evidence  is  insufficient  to  jus- 
tify the  decision  that  the  plaintiff  was  at  any  time  the  owner  and 
entitled  to  the  possession  of  the  land  in  controversy,  is  but  a  repe- 
tition of  the  ground  designated  in  the  notice  of  intention  t6  move 
for  a  new  trial,  instead  of  a  specification  of  any  particular  in  which 
the  evidence  is  insufficient,  and  is  merely  a  statement  that  upon  a 
consideration  of  the  entire  evidence  the  decision  should  have  been 


ta  55  Cal.  277;  and  see  Parker  y. 
Reay,  76  Cal.  103,  18  Pac.  124 ;  Spotts 
V.  Hanley,  85  Cal.  155.  24  Pac.  738; 
Cummings  v.  Boas,  90  Cal.  68,  27  Pac. 
62;  Dawson  v.  Schloss,  93  Cal.  194,  29 
Pac.  31. 

8b  See  Kyle  t.  Craig,  125  Cal.  107, 

57  Pac.  791 ;  McLennon  v.  Wilcox,  126 

Cal.  51,  58  Pac.  305;  Taylor  v.  Bell, 

128  Cal.  306,  60  Pac.  853;   but  see 
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Owen  y.  Pomona  etc.  Co.,  131  CaL 
530,  63  Pac.  850,  64  Pac.  253 ;  Abbot 
V.  Jack,  136  Cal.  510,  69  Pac.  257: 
Brathman  v.  Cohen,  139  Cal.  310,  73 
Pac.  181,  where  there  are  distinct  in- 
dications of  a  relaxation  of  the  rule; 
also  Polk  y.  Boggs,  122  Cal.  314,  54 
Pac.  536;  Swift  y.  Occidental  etc.  Co., 
141  CaL  161,  74  Pac.  700. 
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otherwise,  and  is  not  a  specification  of  the  particulars  in  which  the 
evidence  is  insu£Scient. 

''If  a  finding  is  of  an  ultimate  fact  which  results  from  the  estab- 
lishment of  several  probative  facts,  these  probative  facts  constitate 
the  particulars  from  which  the  ultimate  fact  is  drawn,  and,  if  it 
is  claimed  that  the  evidence  is  insufficient  to  establish  any  of  these 
probative  fads,  the  particulars  of  such  insufficiency  should  be  spec- 
ified in  the  statement." 

The  specifications  in  De  Molera  v.  Martin  thus  appear  to  have 
been  rejected  on  two  grounds:  First,  as  being  merely  a  repetition 
of  the  general  phraseology  of  the  notice;  and  second,  as  being  a 
specification  of  an  ultimate  fact,  whereas,  in  accordance  with  the  rul- 
ings of  the  supreme  court,  it  should  have  been  a  specification  of 
the  probative  facts  upon  which  the  ultimate  fact  was  supported. 
As  to  the  first  of  these  grounds,  it  was  noted  in  the  opinion  of  the 
court  that  a  specification  in  almost  the  identical  form  had  been  in 
the  case  of  Wise  v.  Burton'®  declared  sufficient,  chiefly  for  the 
reason  that  the  ^ourt  in  the  last-cited  case  was  merely  following  a 
line  of  cases  that  had  not  then  been  overruled.^  As  to  the  second 
ground,  it  is  needful  only  to  direct  attention  to  the  later  decisions 
of  the  supreme  court,'*  where  the  distinction  between  probative  and 
ultimate  facts,  and  the  method  of  specifying  the  same,  was  on- 
equivocally  eliminated.  In  Bell  v.  Staacke,''  although  the  decision 
in  De  Molera  v.  Martin  was  upheld  in  general,  Mr.  Justice  Shaw, 
in  his  concurring  opinion,  made  use  of  the  following  language: 

''I  concur  in  the  opinion  of  Justice  Lorigan.  I  desire,  in  addi- 
tion, to  say,  plainly  and  unequivocally,  that  it  is  entirely  immate- 
rial whether  a  specification  of  a  particular  wherein  the  evidence  is 
claimed  to  be  insufficient  to  justify  a  verdict  or  decision  points 
to  a  probative  or  an  ultimate  fact.  In  either  case  the  specifica- 
tion is  sufficient  as  to  the  particular  fact  pointed  out,  and  chal- 
lenges the  sufficiency  of  the  evidence  to  sustain  it. 


»» 


»c  73  Cal.  166,  14  Pac.  678.  In  this 
case  the  findings  were  general,  and  it 
was  held  that  specifications  following 
th«  findings  were  sufficient,  where  the 
findings  were  general.  The  authori- 
ties referred  to  as  sustaining  this 
decision  are  Morris  v.  De  Cdis,  51 
Cal.  55,  and  Bu  Brutz  v.  Jessup,  54 
Cal.  118.  The  court  said,  however: 
"Counsel,  however,  by  foUowing  Ed- 


d«lbuttel  V.  DurreU,  55  Cal.  277,  would 
obviate  all  difficulty  on  this  point,  and 
be  secured  in  having  their  cases  con- 
sidered. (See,  also,  KeUy  ▼.  Mack, 
49  Cal.  523.)" 

M  See  previous  note. 

»•  See  BeU  t.  Staaeke,  141  CbL  186, 
74  Pac.  774;  Harris  v.  Duarte,  141 
Cal.  497,  70  Pac.  298,  75  Pac.  58. 

5«  141  Cal.  186,  74  Pac  774, 
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This  concurring  opinion  received  the  assent  of  Justices  Angel- 
lotti  and  Henshaw,  and  must  be  taken  to  foreshadow  the  decision 
of  the  court  in  Harris  v.  Duarte,**  when  De  Molera  v.  Martin  was 
overruled  in  terms  as  to  the  distinction  it  outlined  between  the 
method  of  specifying  probative  and  ultimate  facts,  and  the  rule  of 
common  sense  and  liberality  adopted  in  the  place  of  the  stringent 
requirements  which  had  gradually  become  the  chief  characteristics 
of  the  practice.  The  situation  thus  brought  to  pass  is  thus  de- 
scribed in  the  case  of  Porter  v.  Counts :  *^ 

"In  Drathman  v.  Cohen,  139  Cal.  310,  [73  Paa  1«1],  specificar 
tions  somewhat  similar  to  those  in  the  case  at  bar  were  held  to  be 
su£Scient,  and  the  court,  through  Mr.  Justice  Shaw,  says:  ^The 
strangest  case,  and  the  one  usually  cited  upon  objections  to  spec- 
ifications of  this  character,  is  De  Molera  v.  Martin,  120  Cal.  548, 
[52  Pac.  825].  If  the  decision  in  that  case  were  followed,  per- 
haps the  specification  here  in  question  would  be  declared  insufS- 
dent;  but  experience  has  proven  that  the  rule  then  laid  down  was 
too  strict,  and  that  it  has  been  productive  of  evil  and  not  good. 
Perhaps  some  of  the  other  cases  cited  may  tend  to  establish  the 
same  rule.  But  latterly  the  court  has  been  more  liberal  in  such 
matters,  and  the  rule  now  followed  is  stated  in  American  etc.  Co. 
V.  Packer,  130  Cal.  459,  [62  Pac.  744],  sa  follows:  Whenever  there 
is  a  reasonably  successful  effort  to  state  the  particulars,  and  they 
are  such  as  may  have  been  sufficient  to  inform  the  opposing  coun- 
sel and  the  court  of  the  grounds  ....  this  court  ought  not  to 
refuse  to  consider  the  case  on  appeal.'  " 

The  rule  of  American  etc.  Co.  v.  Packer,  here  cited,  was  followed 
with  approval  in  a  number  of  cases  decided  before  Bell  v.  Staacke, 
and  Harris  v.  Duarte."  Since  then  it  is  the  recognized  author- 
ity." With  this  fundamental  principle  in  view,  no  harm  can  result 
from  a  somewhat  closer  study  of  the  subject  in  detaiL 


»8  141  Cal.  497,  70  Pac.  298,  75 
Pac.  58. 

6J»  6  Cal.  App.  550,  92  Pac.  655. 

8k  See  Owen  v.  Pomona  etc.  Co.,  131 
Cal.  530,  63  Pac.  850,  64  Pac.  253; 
Standard  Quicksilver  Co.  v.  Habishaw, 
132  Cal.  115,  64  Pac.  113 ;  Bledsoe  v. 
Decrow,  132  Cal.  312,  64  Pac.  397; 
Motz  y.  Motz,  136  Cal.  558,  69  Pac. 
294;  Abbott  v.  Jack,  136  Cal.  513,  69 
P&c.  257;  Laidlaw  v.  Pacific  Bank, 
137  Cal.  392,  70  Pac.  277;  Stuart  v. 
Lord,  138  Cal.  672,  72  Pac.  142; 
Brathman  v.  Cohen,  139  CaL  310,  78 


Pac.  181;  Pendola  v.  Ramm,  138  CaL 
517,  71  Pac.  624;  Gwin  v.  Caligaris, 
139  Cal.  384,  73  Pac.  851;  Holmes  v. 
Hoppe,  140  Cal.  210,  73  Pac.  1002; 
Craig  V.  Crafton  Water  Co.,  141  Cal. 
178,  74  Pac.  762;  Swett  v.  Gray,  141 
Cal.  63,  74  Pac.  439. 

81  See  Jones  v.  Goldtree  Bros.  &  Co., 
142  Cal.  383,  77  Pac.  939;  Southern 
Pacific  Co.  V.  Lipman,  148  Cal.  480, 
83  Pac.  445;  Michaelson  v.  Fish,  1 
Cal.  App.  116,  81  Pac.  661;  Ahlers  ▼. 
Barrett,  4  Cal  App.  158,  87  Pac  232. 
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It  has  always  been  regarded  as  a  matter  of  some  nicety  to  frame 
proper  specifications  of  the  insnflSciency  of  the  evidence.  The  re- 
ports are  filled  with  instances  of  failure  to  meet  the  requirements 
of  the  courts.  The  inherent  difficulty  was  greatly  increased  by 
the  stringency  of  those  requirements,  and  until  the  adoption  of 
the  more  liberal  policy  above  outlined,  no  practitioner  was  ever 
entirely  satisfied  that  his  specifications  would  pass  muster.  The 
want  of  any  definite  standard,  and  the  very  indefiniteness  of  the 
requirements  themselves,  as  expressed  in  the  earlier  decisions,  was 
oftentimes  a  temptation,  no  doubt,  to  relax  or  to  tighten  the  rule 
of  construction  in  each  case  in  accordance  with  the  individual  tem- 
perament of  the  justice  who  prepared  the  opinion,  or  the  accepted 
policy  of  the  court  for  the  time  being  with  respect  to  liberality  or 
strict  construction. 

Certain  guiding  principles  have  always,  however,  been  recog- 
nized. Thus,  the  statute  requires  specifications  of  the  insufficiency 
of  the  evidence  "to  justify  the  verdict  or  other  decision."  They 
must,  therefore,  be  pointed  at  the  verdict  or  other  decision.'" 
Where  the  verdict  is  general,  and  when  there  are  no  written  find- 
ings (either  because  not  required  by  the  statute,  or,  if  required, 
are  waived),  the  party  must  determine  for  himself  what  are  the 
facts  upon  which  the  judgment  rests — a  matter,  in  many  cases,  of 
no  little  difficulty.  Where  there  are  written  findings  or  a  special 
verdict,  the  facts  are,  or  should  be,  apparent  upon  the  record.  But 
it  frequently  happens  that  from  carelessness  or  unskillfulness  in 
drawing  the  findings,  the  facts  upon  which  the  judgment  rests  are 
concealed  in  statements  of  evidence  or  disguised  in  verbiage,  so  as 
to  require  as  much  care  in  picking  them  out  as  if  there  were  no 
written  findings,  or  only  a  general  verdict.  In  any  case  it  is  neces- 
sary to  point  the  specifications  at  ''the  facts,"  as  distinguished 
from  the  conclusions  of  law  on  the  one  hand,  and  mere  evidence  on 
the  other.'"  Not  only  must  the  specifications  be  pointed  at  the 
facts,  but  they  must  be  pointed  at  each  separate  fact.*'    Each  dis- 


•m  See  Coveny  v.  Hale,  49  Gal.  552. 

Bn  See  Reed  v.  Bernal,  40  Cal.  628. 

«p  See  Cummings  v.  Boss,  90  Cal. 
68,  27  Pac.  62,.  where  certain  specifi- 
cations were  held  insufficient  because 
"not  directed  at  any  particular  one 
of  the  numerous  findings  of  fact*';  and 
Bnird  v.  Peall,  92  Cal.  235,  28  Pac.  285, 
-where  it  was  said  that  "each  diatinct 


proposition  excepted  to  on  the  ^nnd 
that  it  la  no^t  justified  by  the  evidence 
should  be  specified";  and  Dawson  t. 
Schloss,  93  Cal.  194,  29  Pac.  31,  where 
it  was  intimated  that  a  proper  specifi- 
cation would  require  to  be  direeted  at 
each  "particular  one  of  the  several 
facta  involved"  in  the  verdict  or  de- 
cision; and  see,  to  same  effect.  Smith 
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tinct  proposition  excepted  to  as  not  being  justified  by  the  evidence 
should  be  separately  specified,  so  that  it  can  be  seen  that  the  par- 
ticular grounds  relied  upon  by  the  moving  party  are  sufficiently 
pointed  out  to  the  adverse  party,  so  that  he  may  be  able  to  pre- 
pare such  amendment^  as  will  fully  set  forth  the  evidence  on  that 
point.*'  No  particular  form  of  specification  is  required,  but  they 
'*  should  in  some  form  distinguish  each  particular  proposition  of 
fact  excepted  to  from  all  other  facts  found  by  the  court,  or  in- 
volved in  the  general  verdict  of  the  jury."*' 

General  expressions  of  disapproval  of  the  verdict  or  decision  are 
not  such  specifications  as  the  statute  requires.  This  has  been  fre- 
quently decided.  Thus  where  the  specification  was  **that  the  find- 
ings and  judgment  should  have  been  for  the  defendants  iiystead 
of  the  plaintiff,"  the  court  said  that  it  ''is  not  a  specification  in 
any  sense,  and  is  utterly  useless  as  a  ground  of  the  motion  for  a 
new  trial  in  any  sense  whatsoever." •  So  a  specification  that  "the 
verdict  is  against  evidence"  was  held  to  be  insufficient  for  any 
purpose.^  So  a  specification  ''that  such  decision  and  judgment 
are  contrary  to  the  evidence :  that  such  decision  and  judgment  are 
contrary  to  and  against  law,"  is  insufficient*  So  a  specification' 
"that  the  evidence  offered  and  admitted  on  the  trial  of  this  cause 
is  insufficient  to  justify  the  findings,  and  the  judgment  of  the  court 
herein,"  was  held  to  be  of  no  validity.*  So  a  specification  that, 
"first,  the  decision  of  the  court  is  against  law;  second,  that  upon 
the  facts  and  evidence  the  court  should  have  rendered  its  decision 
in  favor  of  plaintiff,"  is  of  no  validity.**  So  the  following  spec- 
ification, viz.,  "that  the  judgment  is  inequitable,  and  against  the 
evidence;  that  it  is  against  law;  that  the  decision  is  against  equity," 
was  held  to  be  insufficient.**    So  a  specification  that  "the  court 


V.  EUis,  103  Cal.  294,  37  Pac.  400; 
■I>6  Molera  v.  Martin,  120  Cal.  544,  52 
Pac.  825;  Abbott  v.  Jack,  136  Cal.  510, 
69  Pac.  257.  And  see  the  earlier  cases 
of  McCullough  V.  Clark,  41  Cal.  298, 
and  Strang  v.  Bya.n,  46  Cal.  33,  1 
Morr.  Min.  Bep.  48. 

sq  See  Dawson  y.  Schloss,  93  Cal. 
194,  29  Pac.  31;  Smith  v.  Ellis,  103 
Cal.  294,  37  Pac.  400;  De  Molera  v. 
Martin,  120  Cal.  544,  52  Pac.  825. 

6r  See  Drathman  v.  Cohen,  139  Cal. 
310,  73  Pac.  181,  where  it  was  said 
that  it  was  immaterial  whether  specifi- 
cations were  in  the  positive  or  nega- 


tive form,  but  that  the  latter  was  to 
be  preferred. 

e  Treat  v.  Forsyth,  40  Cal.  484. 

T  Coleman  v.  Qilmore,  49  Cal.  340. 

«  Green  v.  Killey,  38  Cal.  201. 

»  Beans  v.  Emanuelli,  36  Cal.  117. 

10  Harding  v.  Vandewater,  40  Cal. 
77.  See,  also,  Hntton  v.  Beed,  25  Cal. 
478;  Livermore  v.  Stine,  43  Cal.  274; 
Hill  v.  Weisler,  49  Cal.  146;  Moore  v. 
Murdock,  26  Cal.  514;  Butterfield  v.  C. 
P.  B.  B.  Co.,  37  Cal.  381;  Bider  v. 
Edgar,  54  Cal.  127. 

11  Sanchez  y.  McMahon.  35  Cal. 
218. 
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erred  in  ordering  judgment  for  the  plaintiff  on  the  findings/'  was 
held  **not  sufficient  for  any  purpose."***  So  a  specification  that 
**the  court  erred  in  finding"  was  held  not  to  **meet  the  require- 
ments of  the  code.""*^  So  a  specification  that  **the  court  erred 
in  finding"  and  *'but,  on  the  contrary,  should  have  found,"  was 
held  to  have  been  insufficient.**'^  So  a  specification  that  **the  evi- 
dence is  wholly  insufficient  to  justify  or  sustain  said  verdict,  and, 
on  the  contrary,  the  evidence  shows  that  said  verdict  should  have 
been  in  favor  of  petitioner,"  was  held  ** manifestly  insufficient  as 
a  specification."***  So  a  specification  that  "there  is  no  evidence 
to  support  the  verdict  as  against  the  defendant  Schloss,"  was  held 
insufficient  as  a  specification  of  ''any  particular  one  of  the  several 
facts  involved,"  the  court  saying:  **If  this  is  sufficient,  it  would 
be  sufficient,  in  any  case  tried  without  a  jury,  to  allege  merely  that 
there  is  no  evidence  to  support  the  findings  of  fact  even  though 
there  be  twenty  distinct  findings  of  fact."  **• 

Nor  will  it  make  any  difference  that  such  general  expressions  are 
applied  to  the  general  divisions  of  the  findings,  instead  of  to  the 
findings  as  a  whole.  Thus  in  Eddelbuttel  v.  Durrell,**  the  follow- 
ing specification,  viz.,  "first,  the  first  finding  of  the  court  is  not 
sustained  by  the  evidence,  and  it  is  contrary  thereto;  second,  the 
second  finding  is  not  sustained  by  the  evidence,  and  it  is  contraiy 
thereto;  third,  the  third  finding  is  not  sustained  by  the  evidence, 
and  it  is  contrary  thereto," — ^was  held  to  be  insufficient,  the  court 
saying:  "Appellants  might  have  said  in  a  general  way  that  none 
of  the  findings  of  the  court  were  sustained  by  the  evidence."  So 
in  Parker  v.  Reay,***  the  following  specification  was  held  insuffi- 
cient :  '  *  The  evidence  is  insufficient :  1.  To  sustain  the  first  finding 
of  fact;  2.  Or  the  second  finding  of  fact;  3.  Or  the  third  finding 
of  fact."  So  in  Spotts  v.  Hanley,****  the  following  specification  was 
held  insufficient:  "There  was  no  evidence  to  sustain  or  justify  the 
second,  third,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  and  seventeenth 

iia  Shepherd  v.  Jones,  71  Cal.  223,  McLennan  v.  Wilcox,  126  CkL  51,  58 

16  Pac.  711.  P&c.  305. 

lib  Coglan  V.  Beard,  67  Cal.  303,  7  n.  Dawson  v.  Schlosa.  93  CaL  194, 

Pac.  738.  29  Pac.  31. 

lie  Taylor  v.  BeU,  128  Cal.  306,  60  ^^  gg  ^^   ^^^^ 

Pac.  853. 

lid  In  re  Strock,  128  Cal.  658,  61  ***  76  Cal.  103,  18  Pac.  124. 

Pac.  282 ;  and  see  to  same  effect,  Kyle  i»  85  Cal.  155,  24  Pac.  73S. 

V.  Craig,  125  Cal.  107,  57  Pac.  791; 
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findings  of  fact,  or  either  of  them."  So  in  Haight  v.  Tryon,^**'  the 
following  specification  was  held  insufficient:  ''To  findings  2,  3,  4, 
5,  6,  and  7,  of  the  court  the  plaintiff  then  and  there  duly  excepted, 
upon  the  ground  that  the  evidence  is  insufficient  to  justify  the 
finding,"  etc. 

But  if  the  finding  contains  a  single  statement  of  fact,  it  would 
seem  that  a  reference  to  it  by  number  and  a  specification  that  it  is 
not  sufficiently  supported  by  the  evidence  would  be  held  sufficient. 
Thus  in  Abbott  v.  Jack,^**  where  the  finding  was  *'that  the  defend- 
ant ....  never  was  at  any  time  or  at  all  subscriber  for,  nor  ap- 
peared on  the  books  of  the  County  Bank  ....  as  the  owner  of, 
nor  did  she  at  any  time  own  330  shares,  or  any  shares,  of  the  capital 

stock  of  said  County  Bank That  said  Nellie  HoUister  Jack 

was  never  at  any  time  a  stockholder  of  the  County  Bank  ....," 
— ^a  specification  that  the  finding  was  not  justified  by  the  evidence 
was  held  sufficient,  the  court  saying:  '* The  effect  of  the  finding, 
though  varying  in  expression,  is  simply  that  the  defendant  is  not 
a  stockholder;  and  where  a  single  fact  is  thus  found,  it  is  sufficient 
to  say  in  the  specification  that  the  finding  is  not  justified  by  the 
evidence."  But  if  the  finding  contains  more  than  a  single  fact, 
such  specification  will  not  be  held  to  have  accomplished  the  purpose 
of  a  valid  specification.*** 

As  above  stated,  the  specifications  must  not  be  directed  at  mere 
conclusions  of  law.  The  rule,  as  often  stated,  is  that  if  specifica- 
tions ''amount  merely  to  legal  propositions,""  or  constitute  noth- 
ing more  than  a  mere  attack  upon  the  judgment,*^*  they  will  be 


120  112  Cal.  4,  44  Pac.  318. 

i2d  136  Cal.  510,  69  Pac.  257.  And 
see  Strang  y.  Byan,  46  Gal.  33,  1  Morr. 
Min.  Bep.  48,  where  the  same  principle 
seems  to  have  guided  the  court. 

i2e  See  Anthony  v.  Jillson,  83  Cal. 
296,  23  Pac.  419,  16  Morr.  Min.  Rep. 
26.  But  see  Strang  y.  Byan,  46  Cal. 
33,  1  Morr.  Min.  Bep.  48,  where  it  was 
said  that  if  the  finding  is  confined  to 
one  or  two  facts,  a  general  reference 
to  the  finding  was  sufficient;  but  this 
is  believed  to  be  merely  loose  dicta, 

18  Moyes  v.  Griffith,  35  Cal.  556. 

^^  bee  Mazkewitz  ▼.  Pimental,  83 
Cal.  450,  23  Pac.  527,  where  the  bill 
of  exceptions  eontietined  a  copy  of  the 
notice  of  intention,  in  which  were  set 
out  the  grounds  upon  which  the  motion 
was  to  be  made  apparently  by  way  of 


specifications,  as  prescribed  by  the 
code  for  cases  where  the  motion  is  to 
be  mad«  upon  the  minutes  of  the  court. 
These  specifications,  if  they  were  in- 
tended as  specifications  (and  there 
were  no  others)^  were  as  follows: 
"1.  Insufficiency  of  the  evidence  to 
support  the  judgment;  2.  The  iudff- 
ment  is  against  law,"  etc.  This  is 
what  is  meant  by  an  "attack  upon  the 
judgment."  Specifications  of  this  de- 
scription in  notices  of  intention  were 
quite  frequent  in  the  early  practice; 
but  whether  in  the  notice  or  the  state- 
ment or  bill  of  exceptions,  they  are 
meaningless.  See  Martin  v.  Matfield, 
49  Cal.  42;  Quinn  v.  Smith.  49  Cal. 
163 ;  Kelly  v.  Mack,  49  Cal.  523 ;  Cov- 
eny  v.  Hale,  49  Cal.  552;'  Young  v. 
Wright,  52  CaL  407;  Sawyer  v.  Sar- 
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disregarded.  Thus  where,  in  an  action  of  ejectment,  the  specifica- 
tion was  that  **the  evidence  was  insufficient  to  justify  the  twelfth 
finding,  for  that  there  was  no  evidence  showing,  or  tending  to  show, 
that  the  defendant,  the  Enterprise  Mining  Company,  on  the  fif- 
teenth day  of  October,  1871,  or  ever  at  any  time,  wrongfully  or 
forcibly  entered  upon  the  undivided  one-tenth,  or  any  part  of  said 
claim,  or  ejected  the  plaintiff  therefrom,"  it  was  held  to  be  insuffi- 
cient because  it  pointed  "to  the  character  and  not  to  the  fact  of 
the  entry  and  ouster."  "  So  where  a  case  turned  upon  the  ques- 
tion whether  a  certain  promissory  note  was  common  or  separate 
property;  and  the  court  below  found  a  series  of  facts,  from  which 
the  necessary  conclusion,  as  a  matter  of  law,  was  that  the  note  was 
the  separate  property  of  the  defendant ;  and  the  specification  was 
as  follows:  "The  said  judgment  is  contrary  to  the  evidence  in  this, 
that  the  evidence  shows  that  the  money  for  which  said  note  was 
given  was  common  property,"  it  was  held  to  be  insufficient.  And 
the  court  said:  "It  is  always  safer  to  employ  the  language  used 
in  a  statute,  but  it  is  not  the  only  objection  to  the  attempted  spec- 
ification, that  the  word  'judgment'  is  substituted  in  it  for  the 
word  'decision.'  It  is  evident  that  the  specification,  such  as  it  is, 
is  actually  addressed  to  the  general  conclusion,  and  not  to  the  find- 
ings of  fact,  or  any  of  them.  There  is  no  finding  in  the  transcript 
that  the  money  for  which  the  note  was  given  was  not  common  prop- 
erty, or  that  it  was  the  separate  property  of  the  wife.""  So 
where,  in  an  action  of  ejectment,  the  specification  was  that  "the 
plaintiff  showed  no  right  of  possession  of  the  premises  sued  for  as 
against  the  defendant  or  at  all,"  it  was  held  to  be  insufficient, 
because  as  a  specification  it  would  be  "of  no  more  applicability  to 
any  one  than  to  any  other  of  the  series  of  alleged  facts  upon  which 
the  plaintiff  relied  to  make  out  his  right  to  possession."  "  So  in 
an  action  to  foreclose  a  vendor's  lien  the  following  specifications 
were  held  insufficient,  viz.:  "3.  The  evidence  is  insufficient  to  show 
that  plaintiff  has  a  vendor's  lien  upon  the  land.  4.  The  evidence 
is  insufficient  to  justify  the  decision  that  the  land  shall  be  sold. 

gent,  65  Cal.  259,  B  Pac.  872;  Little  217,  19  Pae.  422,  where  it  was  held 

y.  Jacks,  67  Cal.  165,  7  Pac.  449.  that  a  specification  that  the  deeinon 

And  see  Cummings  v.  Eoss,  90  Cal.  was  against  law  was  insaffieient. 

68,  27  Pac.  62,  where  there  were  sped-  i*  Doherty    v.    Enterprise    Mining 

fications  attacking  the  judgment,  and  Co.,  50  Cal.  187. 

were  for  that  reason  held  insufficient.  ^s  Coveny  v.  Hale,  49  CaL  552. 

And  see  Malone  v.  Del  Norte,  77  CaL  is  Thorne  ▼.  Hammond,  46  OaL  530. 
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5.  The  evidence  is  insufEicient  to  justify  the  decision  that  the  pur- 
chaser shall  be  let  into  the  possession  of  the  land  upon  production 
of  the  sheriff's  deed.""  So  in  an  action  to  determine  the  right 
to  a  patent  to  certain  placer  mining  ground,  where  there  was  a 
finding  thajt  the  plaintiff  ''did  not  mark  out  upon  the  ground  the 
limits  of  such  claim  by  either  stakes  or  monuments  defining  his 
boundaries/'  a  specification  that  this  finding  ''is  contrary  to  the 
evidence  in  this,  to  wit,  that  tfie  evidence  shows  that  plaintiff  Frank 
Anthony,  in  locating  the  ground  therein  described,  fully  complied 
with  the  laws  and  statutes  of  the  United  States  with  reference  to 
the  location  of  placer  mining  claims,  and  that  there  were  no  local 
rules  or  laws  in  force,"  was  held  insufScient,  the  court  saying  that 
it  "amounted  merely  to  a  legal  proposition,  and  did  not  point  to 
any  finding  of  fact."  "* 

On  the  other  hand,  the  party  must  be  careful  not  to  point  his 
specifications  at  matters  of  mere  evidence.  In  Barstow  v.  New- 
man,*' which  was  an  action  of  ejectment,  the  specification  under 
the  head  of  insufl5eiency  of  the  evidence  was,  "that  there  was  no 
evidence  tending  to  show  that  plaintiff  or  his  grantors  ever  resided 
on  the  ground."  This  was  held  to  be  insufficient,  the  court  saying: 
"It  is  true  as  a  matter  of  fact  that  there  was  no  evidence  of  a 
personal  residence  by  the  plaintiff  on  the  land.  Personal  resi- 
dence, though  an  act  of  possession,  is  not  a  sine  qua  non  to  that 
result,  as  the  objection  supposes.  Possession  by  a  tenant  is  equally 
significant  and  available."  So  in  Goodrich  v.  Van  Landigham,** 
which  was  an  action  of  forcible  entry  and  detainer,  the  specifica- 
tion was  as  follows:  "That  the  evidence  is  insufficient  to  justify 
the  verdict,  there  being  no  evidence  even  upon  the  part  of  the 
plaintiff  showing  that  the  land  in  controversy  was  actually  inclosed 
by  a  good  or  substantial  fence,  or  that  the  plaintiff  resided  upon 
it  at  the  time  of  the  entry  of  the  defendant."  This  was  held  to 
be  insufficient,  the  court  saying:  "Neither  a  good  and  substantial 
fence  nor  a  residence  upon  the  premises  was  necessary  to  a  peace- 
able and  actual  possession  of  the  land.  Fences  are  a  means  by 
which  the  possession  of  land  may  be  taken  and  held,  but  are  not 
the  only  means.  It  is  well  settled  that  there  may  be  an  actual 
possession  without  fences  or  inclosure  of  any  kind."    So  in  Menk 

IT  Kellj  ▼.  Mack,  49  Cal.  523.  »  34  Cal.  90. 

17a  Anthony  y.  JiUson,  83  Cal.  296,  i»  46  CaL  601. 

23  Pae.  419,  16  Morr.  Min.  Bep.  26« 
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V.  Home  Ins.  Co./^  a  specification  containing  a  general  statement 
that  there  was  no  evidence  which  proved,  or  tended  to  prove,  that 
the  plaintiff  at  any  time  complied  with  or  performed  all  the  con- 
ditions or  any  of  the  conditions  of  the  contract  of  insurance  by 
him  to  be  performed,  was  held  insufficient  to  raise  the  particular 
point  that,  by  the  terms  of  the  contract,  if  the  parties  could  not 
agree  upon  the  amount  of  the  loss,  it  should  be  referred  to  arbi- 
tration. So  in  Cummings  v.  Boss,^'**  k  specification  that  "the  evi- 
dence shows  that  the  entire  amount  due  the  plaintiff  was  not  more 
than  the  sum  of  eight  hundred  and  fifty  dollars,  and  that  aU  of 
such  sum  had  been  paid,"  was  held  insufficient,  the  court  saying: 
' '  This  certainly  does  not  intelligently  assert  that  the  evidence  was 
insufficient  to  show  upon  which  story  of  the  building  the  extra  work 
was  proved  to  have  been  done."  So  in  Williams  v.  Dennison,***  a 
specification  that  "the  evidence  shows  that  all  amounts  of  moneys 
collected  by  defendant,  and  all  amounts  of  cash  which  had  been 
paid  him  by  plaintiff,  were  more  than  two  years  before  the  com- 
mencement of  this  action,  and  therefore  barred  by  the  statute  of 
limitations,  except  the  seventy  dollars  paid  by  Rose  Auerbach," 
was  held  insufficient  to  raise  any  question  of  fraud  on  the  part  of 
the  defendant,  resulting  in  an  insufficiency  of  the  evidence  to  jus- 
tify the  verdict.  So  in  Wise  v.  Wakefield,^**  a  specification  that 
"the  evidence  was  insufficient  for  the  jury  to  find  that  the  plain- 
tiffs were  only  entitled  to  judgment  for  the  sum  of  two  hundred 
and  eight  dollars  and  six  cents,"  was  held  insufficient,  the  court 
saying  that  this  "was  to  say  no  more  than  that  the  verdict  should 
have  been  for  a  larger  sum,  and  was  really  no  specification  at  alL 
Appellants  assert  that  the  specification  'is  all  it  could  be/  but  we 
think  they  might  at  least  have  made  it  state,  as  they  have  stated 
in  argument,  what  items  of  credit  in  their  favor  they  deemed  to 
have  been  established  without  material  conflict  of  evidence." 

Formerly  it  made  no  difference  that  the  statement  showed 
affirmatively  that  it  contained  all  the  evidence;  ^^  but  it  is  now 
well  settled  that  if  the  statement  contains  all  the  evidence,  a  gen- 
eral specification  is  sufficient ;  ^'^  and  where  there  is  no  evidence  at 

i»»  76  Cal.  50,  9  Am.  St.  Bep.  158,          im  See  Livestock  etc.  Ck».  t.  Union 

14  Pac.  837.  18  Pac.  117.  etc.  Co.,  114  Cal.  447,  46  Pac  286; 

i«b  90  Cal.  68,  27  Pac.  62.  Standard  Quicksilver  Co.  t.  Habishaw, 

i»c  94  Cal.  540,  29  Pac.  946.  132  CaL  115,  64  Pac.  113;  Bledsoe  v. 

iM  118  Cal.  107,  50  Pac.  310.  Decrow,  132   Cal.  312,   64  Pac.  397; 

!••  Bnimagim  v.  Bradahaw,  39  CaL      Laidlaw  v.  Pacific  Bank,  137  CaL  392, 

£4.  70  Pac  277;  Di  Nola  v.  AUiaon,  143 
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ally  a  specification  to  that  effect  will  be  all  that  is  required.^**  If 
there  is  no  evidence  at  all,  the  complaining  party  should  certainly 
be  excused  from  specifying  it.  In  such  a  case  it  is  said  that  the 
burden  is  upon  the  party  sustaining  the  finding  to  call  attention, 
presumably  by  way  of  amendment,  to  enough  evidence  to  justify 
it.">» 

It  ils  seldom  proper  to  make  a  statement  a  mere  transcript  of  the 
reporter's  notes,  introduced  after  such  phrases  as  ** Defendants 
introduced  evidence  tending  to  prove  the  following  facts."  It 
has  been  said  that  this  might  be  proper  where  the  exception  goes 
to  some  ruling  upon  a  question  of  law,  and  where  the  weight  or  the 
conclusiveness  of  the  evidence  is  not  involved,  but  merely  the  fact 
that  some  evidence  has  been  introduced  upon  a  particular  point.*®^ 

It  is  necessary,  therefore,  to  avoid  on  the  one  hand  conclusions 
of  law,  and  on  the  other  mere  evidence,  and  to  point  the  specifi- 
cations at  the  facts.  As  wiU  be  shown  in  the  chapter  on  findings, 
the  findings  may  be  either  of  the  ultimate  facts,  or  of  **  secondary 
facts"  from  which  the  conclusion  follows  necessarily.  If  the  find- 
ings be  of  the  ultimate  facts,  it  is  sufficient  to  point  the  specifica- 
tions at  such  facts.  If  the  findings  be  of  ''secondary  facts,"  it  is 
more  prudent  to  point  the  specifications  at  such  facts,  taking  care 
to  attack  the  facts  upon  which  the  obnoxious  conclusion  depends. 
For  the  line  of  demarcation  between  ultimate  facts  and  conclusions 
of  law  is  sometimes  so  shadowy  that  it  is  difficult  to  distinguish 
between  them.  If,  therefore,  secondary  facts  are  found,  they  are 
the  ones  which  should  be  specified  as  unsustained  by  evidence ;  '^ 
if  ultimate  facts,  the  specifications  should  be  pointed  at  them.  The 
rule  requiring  specifications  to  be  pointed  at  the  probative,  or  sec- 
ondary, facts,  is  one  of  prudence  and  convenience,  and  has  long 
•been  followed  by  careful  practitioners.  As  a  guiding  principle 
of  law,  however,  the  courts  have,  since  the  decisions  in  Bell  v. 
Staacke,  and  Harris  v.  Duarte,  supra,  ceased  to  recognize  its  im- 


Cal.  106, 101  Am.  St.  Bep.  76;  Jones  y. 
Goldtree  Bros.  Co.,  142  Cal.  383,  77 
Pac.  939 ;  Southern  Pacific  Co.  v.  Lip- 
man,  148  Cal.  480,  83  Pac.  445 ;  Mich- 
aelson  ▼.  Fish,  1  Cal.  App.  116,  81 
Pac.  661. 

i»«  Knott  V.  Peden,  84  Cal.  299,  24 
Pac.  160;  Dawson  v.  Schloss,  93  Cal. 
194,  29  Pac.  31;  San  Luis  Obispo 
Water  Co.  v.  Estrada,  117  Cal.  168, 
48  Pac.  1075;  De  Molera  ▼.  Martiii| 


120  Cal.  544,  52  Pac.  825;  Owen  ▼. 
Pomona  etc.  Co.,  131  Cal.  530,  63  Pac. 
850,  64  Pac.  253. 

iflJ»  San  Luis  Obispo  Water  Co.  v. 
Estrada,  117  Cal.  168,  48  Pac.  1075. 

i»k  See  Orton  ▼.  Brown,  113  CaL 
561,  45  Pac.  835;  and  see  section  151, 
post,  notes  31  and  33. 

20  Leroy  v.  Rogers,  30  Cal.  229,  89 
Am.  Dec.  88;  and  see  Coveny  v.  Hale, 
49  Cal  552. 
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portance.  Since  those  decisions,  specifications  have  ceased  to  be 
regarded  as  a  pleading,  ''a  sort  of  complaint  in  error,  where  all 
the  intendments  are  against  the  pleader,"  bnt  purely  as  a  notice, 
'*the  BufBciency  of  which  should  be  tested  by  inquiring  whether 
the  opposite  party  has  been  injured  by  its  defects,"  and  "when- 
ever there  is  a  reasonably  successful  effort  to  state  'the  particulars,' 
and  they  are  such  as  have  been  su£Scient  to  inform  the  opposing 
counsel  and  the  court  of  the  grounds,"  *^^  its  purpose  is  to  be  re- 
garded as  fully  met,  whether  the  specifications  are  pointed  at  each 
particular  fact,  or  all  the  facts  contained  in  a  general  verdict,  at 
probative  or  at  ultimate  facts.  What  is  above  said,  therefore,  is 
not  to  be  regarded  as  an  uliima  ratio,  but  merely  as  a  convenient 
guide  to  the  preparation  of  specifications  which  shall  accomplish 
their  purpose,  and  insure  consideration  of  a  motion  for  new  trial 
or  an  appeal  from  an  order  thereupon. 

It  is  also  said  that  it  is  not  necessary  that  the  specification  should 
state  what  the  evidence  shows.  Such  a  statement  is  insufficient  if 
standing  alone,  and  surplusage,  if  joined  to  a  proper  statement.*^ 
As  above  stated,  it  is  only  necessary  to  designate  some  particular 
fact,  and  aver  that  it  is  not  justified  by,  or  not  sustained  by,  or  is 
contrary  to,  the  evidence.  Thus  in  an  action  for  the  price  of 
land,  and  to  foreclose  a  vendor's  lien  thereon,  it  was  held  that  a 
specification  that  "the  evidence  is  insufficient  to  show  that  plain- 
tiff was  the  owner  of  the  land  at  the  time  of  the  sale,"  was  suffi- 
cient to  enable  the  court  to  examine  the  point.*^  So  a  specification 
that  "there  is  no  evidence  to  show  that  the  title  ever  has  been  in 
the  defendants"  was  held  sufficient  to  enable  the  court  to  examine 
whether  the  defendant  had  title  by  adverse  possession.^'  So,  where 
the  court  found  in  general  terms  that  the  plaintiffs  were,  at  a  day 
anterior  to  the  commencement  of  the  action,  the  owners  and  seised 
in  fee  and  possessed  of  the  land  in  controversy,  and  that  the  de- 
fendant had  on  the  day  in  question  wrongfully  ejected  them  from 
such  possession,  a  specification  that  the  evidence  was  insufficient 
to  show  that  the  plaintiffs,  or  either  of  them,  was  the  owner,  or 

soa  American     Type     etc.     Co.     v.  155,  24  Pac.  738;  Adams  ▼.  HelblBg, 

Packer,   130   Cal.   459,   62   Pac.   744.  107  Cal.  298,  40  P&e.  422 ;  Kamle  t. 

The  language  quoted  in  the  text  is  Grand  Lodge,  110  Gal.  204,  42  Pae. 

from  Judge  Temple's  opinion  in  this  634;  Haight  y.  Txyon,  112  CaL  4,  44 

case,  which  is  regarded  as  the  founda-  Pae.  318. 

tion  of  the  present  liberal  policy  of  si  Kelly  y.  Mack,  49  Cal.  523.    The 

the  court.  judgment  was  affirmed,  however. 

<oi»  See  Spotts  y.  Hanley,    85    CaL  n  Morris  t.  Be  C^  51  CaL  55. 
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that  the  defendant  ever  ejected  them  from  the  land,  was  held  suffi- 
cient.^^ So  where  there  was  a  finding,  ' '  That  on  or  about  August 
1,  1892,  and  on  or  about  September  1,  1892,  the  defendant  did 
commit  adultery  by  having  carnal,  sexual,  and  adulterous  inter- 
course on  each  of  the  said  dates  with  one  Jeff  Harlan,"  a  specifica- 
tion that  ''The  evidence  introduced  in  this  action  fails  to  show  that 
the  defendant  at  the  times  stated  was  guilty  of  adultery  with  one 
Je£^  Harlan,"  was  held  sufficient  for  the  purpose  of  bringing  before 
the  mind  of  the  court  and  the  adverse  party  the  particular  point 
the  aggrieved  party  desired  to  have  reviewed,  and  that  therefore  the 
purpose  of  the  statute  was  fully  met  thereby.'^^  So  a  specification 
that  ''The  evidence  is  insufficient  to  justify  the  decision  in  each 
and  every  one  of  the  following  particulars,  respectively :  1.  Allow- 
ing $500,  or  any  sum  to  Henley  &  MacSherry ;  2.  Allowing  $343.91, 
or  any  sum  to  said  administrator  for  commissions ;  3.  Allowing  said 
item  of  $50  alleged  to  have  been  paid  to  Dr.  C.  F.  Buckley, ' '  was 
held  sufficient,  the  court  saying,  "The  account  is  itself  a  bill  of 
items,  and  when  the  respondent  was  informed  by  the  specifications 
of  the  several  items  which  appellant  deemed  to  have  been  unsup- 
ported by  the  evidence,  he  certainly  was  advised  of  the  particulars 
wherein  he  should  take  note  whether  the  evidence,  if  any,  sustain- 
ing the  account,  appeared  in  the  bill  of  exceptions  when  proposed ; 
and  this  we  understand  to  be  a  main  object  of  the  requirements  of 
such  specifications  by  the  statute."  ^^^ 

The  specification  considered  in  the  case  of  Harnett  v.  Central 
Pacific  B.  B.  Co.  *^^  has  always  been  regarded  as  a  clear  illustra- 
tion of  what  is  required  in  specifications  of  insufficiency  of  the  evi- 
dence.    That  specification  was  in  the  following  langpiage: 

"The  evidence  was  insufficient  to  show  that  the  plaintijff  was 
by  any  servant  or  employee  of  the  defendant  negligently  or  care- 
lessly pushed,  shoved,  forced,  or  driven  from  said  engine.    On  the 


s«*  Wise  T.  Burton,  73  Cal.  166,  14 
Pae.  678.  This  decision  was  overruled 
in  terms  hj  the  court  in  De  Molera  v. 
Martin,  120  Cal.  544,  52  Pac.  825,  but 
was  subseauently  re-established  as  an 
authority  in  the  subsequent  cases  of 
Bell  V.  Staacke,  and  Harris  v.  Duarte, 
tuprti, 

S2b  Brenot  y.  Brenot,  102  Gal.  2M, 
36  Pac.  672. 

220  In  re  Levinson,  108  Cal.  450,  41 
Pac.  483,  42  Pac.  479. 

22d  78  Cal.  31,  20  Pac.  154.    And 


see  In  re  Yoakam,  103  Cal.  503,  37 
Pac.  485,  where  similar  specifications 
were  upheld,  upon  the  authority  of  the 
Harnett  case,  in  a  motion  for  a  new 
trial  on  the  minutes  of  the  court, 
where  the  specifications  were  set  out  in 
the  notice  of  intention. 

See,  also,  Strasburger  y.  Beecher,  20 
Mont.  143,  49  Pac.  740;  Patten  y, 
Hyde,  23  Mont.  23,  57  Pac.  407;  Gil- 
lies y.  Clark,  32  Mont.  320,  80  Pac. 
370;  a>o.  Bank  y.  Eoberts,  9  Mont 
323,  23  Pac.  71& 
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contrary,  the  evidence  established  that  the  plaintiff,  with  his  com- 
panions, contrary  to  the  orders  of  persons  in  charge  of  the  switch 
engine  No.  44,  got  upon  the  footboard  in  front  of  said  engine, 
which  was  a  place  of  great  peril  to  him,  and  attempted  to  steal  a 
ride  thereon.  The  evidence  showed  that  as  soon  as  they  were  dis- 
covered the  engineer  in  charge  of  said  engine  slowed  down  the 
same,  intending  to  come  to  a  full  stop,  and  then  remove  the  plain- 
tiff and  his  companions  from  the  position  of  danger  which  they 
occupied.  The  evidence  showed  that  the  plaintiff  and  his  com- 
panions jumped  from  said  engine  before  it  had  been  stopped,  and 
thereby  received  the  injuries  complained  of.  The  evidence  showed 
that  the  injuries  received  by  the  plaintiff  were  caused  proximately 
by  his  own  negligence  and  willful  disregard  of  the  orders  and 
directions  of  the  servants  and  employees  of  the  defendant,  and  not 
in  consequence  of  any  act  or  omission  of  the  defendant,  or  its  ser- 
vants or  employees.  The  whole  case  showed  no  negligence,  either 
in  fact  or  in  law,  of  the  defendant." 

The  court,  in  sustaining  the  specification,  said:  ''It  would  be 
diflSeult  to  state  in  more  specific  terms  the  particular  points  of 
insufficiency  on  which  the  moving  party  proposed  to  rely  in  its 
proceeding  for  a  new  trial.  It  gave  the  plaintiff  notice,  in  plain 
and  direct  language,  of  the  matters  that  would  be  urged  on  the 
hearing  of  the  motion — ^which  is  the  object  of  the  statute  requiring 
such  specifications — and  could  not  have  misled  him  in  preparing 
his  amendments  to  the  proposed  statement." 

The  present  policy  of  liberality  in  dealing  with  specifications 
of  the  insufficiency  of  the  evidence  has  always  governed  in  the 
matter  of  specifications  of  the  insufficiency  of  the  evidence  to  jus- 
tify damages  for  breach  of  contract  or  for  tort-f easance,  which  are 
alleged  to  be  excessive  or  inadequate.  The  reason  for  this  ap- 
parent exception  to  a  general  rule  is  not  entirely  clear,  unless  it 
is  because  the  verdict  is,  in  a  sense,  purely  discretionary  with  the 
jury,  and  the  amount  of  the  damages  based  upon  reasons  or 
standards  of  measurement  which  are,  in  their  nature,  incapable 
of  being  defined  or  recorded.  It  is  therefore  difficult,  if  not  indeed 
impossible,  to  specify  particular  facts  which  enter  into  such  a  ver- 
dict. The  rule  itself,  however,  is  of  long  standing,  whether  it  rests 
in  reason  or  in  convenience  or  necessity.  Thus  in  an  action  upon 
contract  the  jury  found  a  verdicl  for  two  hundred  and  fifty  dol- 
lars damages,  and  the  defendant's  specification  was,  ''The  said 
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verdict  in  respect  to  said  damages  is  not  sustained  by  the  evidence, 
and  is  contrary  to  the  law  and  evidence";  it  was  held  sufficient." 
So  where  the  verdict  was  for  a  sum  claimed  by  the  plaintiff  to  be 
inadequate,  and  the  specification  was  to  the  effect  that  it  appeared 
from  the  evidence  that  the  plaintiff's  injuries  were  very  serious, 
and  that  the  sum  found  by  the  jury  was  unreasonably  and  grossly 
inadequate,  the  specification  was  held  sufficient.***  So  where  the 
specification,  after  setting  out  the  evidence  as  to  age,  health,  ability 
to  earn  a  livelihood  and  certain  wages,  and  as  to  the  character 
and  extent  of  the  injuries  sustained  and  their  effect  upon  his 
health,  his  earning  capacity  and  his  mind,  averred  that  "the  ver- 
dict of  five  hundred  dollars  returned  will  not  compensate  plaintiff 
for  the  detriment  proximately  caused  by  such  injury  and  is  not 
equivalent  to  the  amount  plaintiff  will  lose  in  one  year  in  earning 
capacity  alone,"  and  that  **the  amount  of  the  verdict  is  wholly  in- 
adequate and  insignificant  as  compensation  for  the  damage  sus- 
tained from  said  injury,"  it  was  held  sufficient.**** 

In  any  case,  however,  the  specifications  must  purport  to  be  of 
the  insufficiency  of  the  evidence,  and  not  of  errors  of  law.  Where 
the  specification  began  as  follows,  "Defendant  specifies  the  fol- 
lowing particulars  in  which  the  court  erred,"  and  then  were 
stated  certain  particulars  in  which  the  evidence  was  insufficient, 
it  was  held  that  it  could  not  be  considered  either  as  a  specification 
of  errors  of  law,  or  of  insufficiency  of  the  evidence.**  So  where, 
after  the  evidence  and  rulings  in  the  statement,  appeared  the 
following:  "And  the  defendant  assigns  and  specifies  the  following 
as  errors  occurring  at  the  trial,"  and  then  follows  a  statement 
of  twenty-one  instances  in  which  the  court  erred,  and  among  these 
are,  "The  court  erred  in  finding  in  its  findings  of  fact  that  the 

ts  Du  Bmtz  T.  Jeesup,  54  Oal.  118.  serted  in  any  particular  place  in  the 

tsa  Bennett  ▼.  Hobro,  72  Cal.  178,  statement,   nor   under  any   particular 

13  Pn^    473.  subheading.     Stuart  v.  Lord,  338  Cal. 

Mb  Townsend  y.  Briggs,  88  Oal.  230,  672,  72  P&c.  142.     See,  also,  Gillies  ▼. 

26  Pac.  108.  Clarke  etc.  Co.,  32  Mont.  320,  80  Pac. 

24  Smith  Y.  Christian,  47    Cal.    18.  370,  where    specifications    of    insuffi- 

And  see  Shepherd  y.   Jones,  71  Cal.  ciency    were     held     to    be    sufficient 

223,  16  Pac.  711;  also  Adams  y.  Hel-  although  included  with  specifications 

bing,  107  Cal.  298,  40  Pac.  422,  where,  of  errors  under  the  head,  "Specifica- 

under  the  head   of  "Specification   of  tions  of   Errors    Occurring    at    Said 

Errors,"   were   certain   statements   of  Trial."     Also  see  Bardwell  y.  Ander- 

what  the  CYidence  shows,  etc.,  and  the  son,  18  Mont.  528,  46  Pac.  443,  and 

specifications  were  held  insufficient.  Schilling  y.  Curran,  30  Mont.  370,  76 

But  "there  is  nothing  in  the  statute  Pac.  998,  in  both  of  which  the  specific 

which  requires  a  specification  of  the  cations  were  held   to  have  been  im- 

insofieiency  of  the  eYidence  to  be  in-  properly  designated. 
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diversions  of  water/'  etc.,  ''and  in  not  finding  to  tlie  contrary/' 
and  ''the  court  erred  in  its  findings  of  law  that  the  cause  of 
action  was  not  barred  by  the  statute  of  limitations,"  the  court  said: 
"It  is  evident  that  the  specifications  above  noted  are  quite  insufK- 
cient  to  meet  the  requirements  of  the  code,  and  they  must  therefore 
be  disregarded.  (Smith  v.  Christian,  47  Gal.  18;  Shepherd  v. 
Jones,  71  Cal.  223,  16  Pac.  711.) "  ^ 

When  the  motion  is  to  be  heard  on  the  minutes  of  the  court, 
the  statute  prescribes  that  the  notice  of  intention  shall  contain 
the  usual  specifications  of  error  and  of  insufficiency  of  the  evidence 
set  out  in  the  statement.  Having  the  same  purpose,  it  is  obvious 
that  they  are  required  to  be  expressed  with  equal  dearneas  and 
according  to  the  rules  above  suggested.^* 

As  stated  with  respect  to  specifications  of  errors  of  law,  the 
specification  must  be  contained  in  the  statement,  except,  as  shown 
in  the  last  paragraph,  where  the  motion  is  to  be  heard  on  the  min- 
utes of  the  court.*^ 

As  to  requirements  with  respect  to  bills  of  exceptions  in  the 
matter  of  exceptions  to  a  verdict  or  decision  on  the  ground  of  in- 
sufficiency of  the  evidence,  see  sections  258  and  259,  past;  and  as 
to  evidence  required  to  be  set  out,  see  next  section. 


§  161.  What  the  Statement  Should  Contain— Evidence  and 
Other  Matter— How  Set  Forth. — ^In  reference  to  the  contents  of 
a  statement,  Burnett,  J.,  delivering  the  opinion  in  Reynolds  v. 
Harris,^  said:  ''The  code,  in  requiring  a  statement  to  be  annexed 
to  the  record  of  the  judgment  or  order  appealed  from,  must  have 
intended  that  the  statement  should  contain  that  which  was  not 
otherwise  matter  of  record.  The  object  was  to  make  that  matter 
of  record  which,  without  the  statement,  would  not  be  such.  For 
this  reason,  the  code  says  the  statement  shall  'contain  the  grounds 


t5  Heilbron  v.  Ditch  Co.,  76  CaL  8, 
17  Pac.  932. 

2«  See  Weyl  v.  Sonoma  Valley  etc. 
Co..  69  Cal.  202,  10  Pac.  510;  In  re 
Yoakam,  103  CaL  503,  37  Pac.  485. 

>T  And,  as  in  the  case  of  specifica- 
tion of  errors,  the  specification,  being 
only  the  act  of  the  attorney  for  the 
moving  party,  annexed  to  the  state- 
ment after  the  trial,  it  is  not,  of  it- 
self, the  equivalent  of  a  substantive 
showing  of  what  happened  at  the  trial. 


The  statement,  therefore,  mnst  con- 
tain, in  addition  to  the  specification, 
so  much  of  the  evidence  or  other  pro- 
ceedings aa  18  necessary  to  support  and 
illustrate  the  apecifieation.  See  Peo- 
ple V.  Faulke,  96  Cal.  17,  30  Pac  837; 
Braverman  ▼.  Fresno  Canal  etc  Co.* 
101  Cal.  644,  36  Pac.  386. 

1  8  Cal.  617.  And  see  Graham  v. 
Stewart,  68  CaL  374,  9  Pac  355,  where 
the  ofilee  of  a  statement  was  explained. 
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on  which  the  appellant  intends  to  relj  on  the  appeal,  and  so 
much  of  the  evidence  as  may  be  necessary  to  explain  the  grounds, 
and  no  more.'  Whatever,  therefore,  would  be  matter  of  record 
without  the  statement  need  not  be  included  in  it."  The  principle 
thus  laid  down  is  undoubtedly  correct.  And  such  being  the  case, 
it  follows  that  matters  such  as  the  pleadings,  the  verdict  or  find- 
ings,' and  other  parts  of  the  judgment-roll,'  have  no  place  in 
the  statement.**  But  matters  which  are  not  of  record,  such  as 
the  evidence  and  other  matter  to  explain  the  poiufts  specified,*^ 
the  notice  of  intention,*  and  matter  in  explanation  of  any  irreg- 


«  Beynolds  ▼.  Harris,  8  Cal.  617. 

•  Butterfield  v.  0.  P.  B.  B.  Co.,  37 
Cal.  381. 

*  te  Statements  should  not  contain 
pleadings,  depositions,  documents  and 
minutes  on  file.  Gregory  v.  Frotbing- 
ham,  1  Nev.  253.  But  the  rule  thus 
stated  with  respect  to  depositions,  etc., 
does  not  apply  in  aU  jurisdictions. 
See  section  230,  post. 

<b  The  supreme  court  will  not  con- 
sider the  evidence  in  the  absence  of  a 
regular  statement  on  motion  for  new 
trial.  State  v.  Sadler,  21  Nev.  13,  23 
Pac.  799;   and  see  section  230,  post, 

4  See  Hook  v.  HaU,  68  Cal.  22,  8 
Pac.  596;  Girdner  v.  Beswick,  69  Cal. 
112,  10  Pac.  278;  Heine  v.  Treadwell, 
72  Cal.  217,  13  Pac.  503;  Dominguez 
^.  Masrotti.  74  Tnl.  ?fi9,  1f>  Pac.  773; 
Pico  T.  Cohn,  78  Cal.  384,  20  Pac.  706; 
Gage  V.  Downey,  79  Cal.  140,  21  Pac 
'oZ,y  865;  Aliieioacii  v.  A^lcUovern,  V9 
Cal.  268,  21  Pac.  837;  McShane  v. 
Carter,  80  Cal.  310,  22  Pac.  178;  Scott 
V.  Wood,  81  Cal.  398,  22  Pac.  871; 
Monterey  v.  Cushing,  83  Cal.  507,  23 
Pac.  700;  Richardson  v.  Eureka,  92 
Oil.  64,  28  Pac.  102;  Nye  v.  Marys- 
viUe  etc.  Co.,  97  Cal.  461,  32  Pac.  530; 
Southern  Pacific  Co.  v.  Superior  Court, 
105  Cal.  84,  38  Pac.  627;  Kahn  v. 
Wilson,  120  Cal.  643,  53  Pac.  24; 
Nippert  v.  Warneke,  128  Cal.  501,  61 
Pac.  96,  270;  Reclamation  Co.  v. 
Thisby,  131  Cal.  572,  63  Pac.  918; 
Schneider  v.  Market  Street  Ry.  Co., 
134  Cal.  482,  66  Pac.  734;  Williams 
v.  Hawley,  344  Cal.  97,  77  Pac.  762; 
Skinner  v.  Horn,  146  Cal.  62,  79  Pac. 
597 ;  Great  Western  Gold  Co.  v.  Cham- 
bers, 153  Cal.  307,  95  Pac.  151. 

New  Trial— 49 


The  case  of  Pico  ▼.  Cohn,  supra, 
is  the  leading  authority  upon  the 
point,  and  clearly  indicates  both  the 
reason  and  the  chronology  of  the  rule 
which  withdrew  the  notice  of  intention 
from  its  place  in  the  judgment-roll 
and  relep^ated  it  to  a  somewhat  equiv- 
ocal position  in  the  statement  or  bill 
of  exceptions: 

"Formerly  the  notice  was  made  a 
part  of  the  re<;ord  on  appeal  by  ex- 
press statutory  provision.  But  it  is 
not  so  under  the  present  code.  Code 
Civ.  Proc,  sec.  670;  Girdner  v.  Bes- 
wick, 69  Cal.  112,  10  Pac.  278;  Dom- 
inguez  v.  Mascotti,  74  Cal.  269,  15 
Pac.  773.  Nor  is  there  any  provision 
of  the  code  requiring  that  such  notice 
shall  be  brought  to  this  court  by  in- 
cluding it  in  the  statement,  or  in  any 
other  manner.  The  papers  necessary 
to  be  brought  up  are  set  out  in  sections 
661  and  952  of  the  Code  of  Civil  Pro- 
cedure, and  the  notice  of  intention  is 
not  one  of  them.  The  former  statute 
having  made  the  notice  of  intention  a 
part  of  the  record,  we  must  assume 
that  it  was  omitted  from  the  present 
code  with  a  purpose.  Being  omitted 
from  the  section  providing  wbit  papers 
shall  constitute  the  record  on  appeal, 
and  no  provision  being  made  for  bring- 
ing it  up  in  any  other  way,  it  is  fair 
to  presume  that  it  was  not  intended  to 
require  it  to  be  brought  to  this  court 

at  all It  has  been  held  by  this 

court  in  a  number  of  cases  that  it 
must  be  made  to  appear  by  the  state- 
ment that  a  notice  of  intention  has 
been  given,  or  that  the  giving  of  such 
notice  has  been  waived.  Calderwood 
Y.    Brooks,    28    Cal.  151;   Wright  ▼« 
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ularity  in  the  preparaticm  of  the  statement,'  should  be  placed 
therein. 

The  largest  portion  of  every  statement  is  the  evidence  and  other 
matter  necessary  to  explain  and  support  the  specifications.  In 
setting  forth  the  evidence  and  other  matter,  three  things  should 
be  borne  in  mind,  viz.,  that  the  statement  should  contain  no  evi- 
dence which  is  not  in  explanation  of  the  specifications;  but  that 
it  should  contain  enough  to  explain  them;  and  that  what  it  con- 
tains should  be  set  forth  with  the  utmost  brevity  consistent  with 
precision.    These  propositions  will  be  considered  separately. 

1.  The  Statement  Should  Contain  No  Evidence  Which  is  not  in 
Explanation  of  the  Specifications, — Ab  stated  by  Field,  C.  J.,  in 
Barrett  v.  Tewksbury,*  "the  specification  of  the  grounds  is  the 
essential  element  of  a  statement,  the  evidence  is  the  mere  inci- 
dent." As  to  points  not  specified,  the  conclusive  presumption  is 
that  the  decision  of  the  court  below  was  correct,  and  was  acquiesced 
in.^  Therefore  matter  which  has  no  tendency  to  explain  the  speci- 
fications is  a  useless  encumbrance  of  the  record,  and  should  be 
omitted.  Such  has  always  been  the  express  provision  of  the  stat- 
ute.   Section  195  of    the  old  Practice  Act  provided  that  ''the 


Snowball,  45  Cal.  654;  Domingaez  ▼. 
Mascotti,  74  Cal.  269,  15  Pac.  773. 
There  may  be  other  cases  to  the  same 
effect.  The  legislature  has  said  in 
effect  that  the  notice  need  not  come 
to  this  court  as  a  part  of  the  judg- 
ment-roll, and  has  made  no  provision 
for  bringing  it  here  in  any  other  way. 
The  conclusion  that  must  necessarily  be 
drawn  from  this  is,  that  it  was  not  the 
intention  that  it  should  come  to  this 
court  at  all,  and  we  so  hold." 

But  whenever  the  notice  is  a  neces- 
sary element  of  an  appellant's  case,  it 
should  be  incorporated  in  the  state- 
ment. The  rule  is,  or  i^ould  be,  that 
the  notice  is  not  a  necessary  part  of 
the  record  on  appeal,  but  it  may  be 
a  highly  essential  part  of  the  record 
in  the  trial  court,  and  if  so,  it  must 
necessarily  be  incorporated  in  the 
statement  or  a  bill  of  exceptions,  and 
so  become  a  part  of  the  record  on  -ap- 
peal. If,  for  example,  any  question 
should  be  raised  touching  the  validity 
of  the  notice  which  could  be  met  by 
the  presentation  of  the  notice  itself, 
it  would  be  proper  to  refer  to  it  at 
the  hearing  of  the  motion,  and  after- 
ward to  incorporate  it  in  the  state- 


ment. Out  of  caution,  it  may  be  the 
better  practice  to  incorporate  the  no- 
tice in  the  statement,  even  though 
there  may  not  appear  to  be  any  r«il 
necessity  for  it;  but  this  is  seldom 
done,  and  the  reports  contain  few,  if 
any,  eases  where  a  party  has  been  in- 
jured by  a  failure  to  do  so. 

So  if,  when  the  statement  or  bin 
of  exceptions  comes  up  for  settlement, 
there  should  arise  any  question  as  to 
the  validity  of  the  notice,  which  may 
be  determined  by  reference  to  the  no- 
tice itself,  a  copy  of  it  should  be 
incorporated  in  the  bill  or  statement, 
so  that  upon  the  hearing  of  the  motion 
the  particular  question  may  have  all 
possible  light  thrown  upon  it. 

5  Higgins  V.  Mahoney ,  50  Cal.  444  ; 
Connor  v.  Southern  Cal.  Motor  Boad 
Co.,  101  Cal.  429,  35  Pac.  990;  Henry 
V.  Merguire,  106  Cal.  142.  39  Pac 
599;  Wheeler  v.  Karnes,  125  Cal.  51, 
57  Pac.  893;  Estate  of  Kniger,  130 
Cal.  621,  63  Pac.  31. 

6  15  Cal.  354.  ' 

T  Hidden  v.  Jordan,  28  Cal.  301; 
look  at  section  149,  ante,  and  section 
258;  post. 
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statement  shall  contain  so  much  of  the  evidence  or  reference 
thereto  as  may  be  necessary  to  explain  the  particular  points  thus 
specified,  and  no  more."  •  The  corresponding  section  of  the  code,' 
as  amended  in  1874,  does  not  contain  the  above  provision,  but  it 
provides  that  **it  is  the  duty  of  the  judge  or  referee  in  settling 
the  statement  to  strike  out  of  it  all  redundant  and  useless  matter, 
and  to  make  the  statement  truly  represent  the  case,  notwithstand- 
ing the  assent  of  the  parties  to  such  redundant  or  useless  matter, 
or  to  any  inaccurate  statement."  And  section  648  provides  that 
"no  particular  form  of  exception  is  required;  but  when  the  ex- 
ception is  to  the  verdict  or  decision  upon  the  ground  of  the  in- 
sufSciency  of  the  evidence  to  justify  it,  the  objection  must  specify 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient. 
The  objection  must  be  stated  with  so  much  of  the  evidence  or  other 
matter  as  is  necessary  to  explain  it,  and  no  more/'^^  This  re- 
quirement is  in  consequence  of  the  provision  theCt  the  moving  party 
shall  specify  the  errors  of  law  upon  which  he  relies,  and  the 
particulars  in  which  he  claims  the  evidence  is  insufficient.^^ 

2.  The  Statement  Should  Contain  Enough  of  the  Evidence  and 
Other  Matter  to  Explain  the  Specifications, — ^While  it  is  true,  as 
stated  above,  that  the  statement  should  contain  no  evidence  which 
is  not  in  explanation  of  the  points  specified,  the  moving  party 
should  be  careful  to  see  that  his  statement  contains  matter  enough 
to  explain  such  points;  for,  as  wiU  be  shown  in  another  place,  the 


8  This  is  the  langiiage  of  the  act  of 
186B.  The  provision  as  it  previously 
stood  was  not  materially  different. 
See  Laws  of  1861,  p.  590;  Laws  of 
1851,  p.  81. 

9  Section  659,  subdivision  3,  Cali- 
fornia Code  of  Civil  Procedure. 

10  It  is  manifest  'that  the  word  "ob- 
jection" in  the  last  sentence  above 
quoted  is  used  as  equivalent  to 
"exceptions,"  and  the  California  oode 
recognizes  "exceptions"  on  the  ground 
of  insuflSciency  of  the  evidence  (sec- 
tions 648  and  647,  Code  of  Civil  Pro- 
cedure) as  well  as  exceptions  on  the 
ground  of  error  in  law.  Section  646, 
same  code. 

11  Soe  sections  149  and  150,  ante; 
and  People  v.  C.  P.  R.  R.  Co.,  43  Cal. 
398;  Button  v.  Reed,  25  Cal.  478; 
Harper  v.  Minor,  27  Cal.  107.  And 
see  to  same  effeet,  Spotts  t.  Hanley, 


85  Cal.  155,  24  Pac.  738;  Dawson  v. 
Schloss,  93  CaL  194,  29  Pac.  31; 
Haight  V.  Tryon,  112  Cal.  4,  44  Pac. 
318.  Also  In  re  Levinson,  108  Cal. 
450,  41  Pac.  483,  42  Pac.  479 ;  Recla- 
mation District  v.  Hamilton,  112  Cal. 
603,  43  Pac.  1117;  Vatcher  v.  Wilbur, 
144  CaL  536,  78  Pac.  14;  and  see  Bell 
V.  Staacke,  141  Cal.  186,  74  Pac.  774. 
See,  also,  sections  660  and  661,  Cali- 
fornia Code  of  Civil  Procedure,  as  to 
what  is  required  in  statements  made 
subsequently  to  the  hearing  when  the 
latter  is  upon  the  minutes  of  the 
court. 

In  South  Dakota  the  rule  that  only 
evidence  necessary  to  explain  specifi- 
cations is  required  to  be  set  out  is 
well  settled.  See  Holcomb  v.  Keliher, 
3  S.  D.  497,  54  N.  W.  535;  Randall 
V.  Burk  Township,  4  S.  D.  337,  57 
N.  W.  4. 
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presumption  is  in  support  of  the  action  of  the  court  below,  and 
the  record  must  contain  enough  to  make  the  error  affirmatively 
appear.*'  Thus  if  a  ruling  be  complained  of  the  record  should 
distinctly  show  that  it  was  made.  An  instance  of  obscurity  in 
this  regard  is  to  be  found  in  the  Estate  of  Brooks,*'  and  is  given 
by  Sharpstein,  J.,  delivering  the  opinion,  as  follows:  "After  the 
witness  had  testified  to  all  that  proponent  had  said  upon  that 
subject,  the  court  said:  'That  is  not  evidence.  Declarations  of 
Beid  (proponent)  before  the  date  of  the  will,  unless  they  are 
a  part  of  the  res  gestae  to  show  undue  influence,  are  not  evidence 
in  this  case,  whether  they  come  in  directly  or  indirectly.'  Where- 
upon one  of  the  counsel  for  the  contestant  said :  'We  except  to  that.' 
And  there  the  matter  ended.  Neither  side  moved  to  have  the  evi- 
dence stricken  out,  and  it  comes  here  with  the  other  evidence  in 
the  transcript,  and,  for  anything  that  appears  to  the  contrary, 
may  have  been  coftsidered  by  the  court  with  the  other  evidence  in 
deciding  the  case.  It  was  objectionable  on  the  ground  of  being 
hearsay  evidence ;  but  whether  it  was  excluded  or  not  is  more  than 
we  can  determine  from  the  bill  of  exceptions  before  us."  And 
the  record  must  not  only  show  that  a  ruling  was  made,  but  must 
show  what  it  was  and  all  the  circumstances  in  regard  to  it.  Thus 
where  the  error  alleged  is  the  admission  of  a  judgment-roll  in 
evidence,  the  statement  must  either  set  forth  the  roll  or  give  an 
abstract  of  its  contents;  for  it  cannot  be  inferred  from  the  fact 
that  objections  were  made  that  the  roll  was  open  to  them."  So 
objections  to  the  admissibility  of  a  deed  cannot  be  considered  if 
the  deed  is  not  shown  in  the  record.^'  And  the  same  is  true  of 
other  documents.*'  So  if  an  objection  to  a  question  be  erroneously 
overruled,  the  record  must  show  that  the  question  was  answered/' 
and  what  the  answer  was.  Where  the  testimony  of  witness  might 
be  proper  under  certain  circumstances,  and  the  record  does  not 
show  what  the  testimony  was,  it  will  not  be  presumed  that  it 
was  improper.*^*    So  where  the  error  alleged  is  the  ruling  out  of 

IS  See  section  285,  post,  i«  See  Dwinelle  y.  Henriqaez,  1  CiL 

la  54  Cal  471  ^®^« 

14  Tv.^1^  \    Tr,.o«iri?«    AH  Pol    «?q7  "  ^Teat  y.    Reilly,    35    CaL    129; 

A  A  ^^  wH^i^;«  .^nHLi«I•  P^Ple  ^-  Williams,  45  Cal.  25;  Hta- 
And  the  same  holds  where  a  judgment-  ^     ^      .      ^  '^    ^         »       ^ 

1^11  oflfered  WM  excluded.    Crosby  t.  T^^j^^^e    witer    Co.,    6  Cal.  73,  5 

McDermit,  7  Cal.  146.  ^^^   ^^    B^p   537.'peopie  t.  Gri- 

ift  Canfield  t.   Thompson,   49   CaL  ham,  21  Cal.  261. 

210.  ^'»  Leet  t.  Wilson,  84  Gal.  398. 
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a  certain  declaration,  the  record  must  show  what  the  declaration 
was.^'  So  where  the  statement  showed  that  when  certain  deeds 
were  offered  in  evidence  (more  than  sixteen  years  after  they  were 
made)  they  bore  no  seals,  and  that  an  objection  that  ''they  ap- 
peared never  to  have  been  sealed  by  the  said  Hayes"  was  over- 
ruled, but  failed  to  show  whether  or  not  they  were  in  fact  sealed 
when  made,  it  was  held  that  the  ruling  could  not  be  disturbed, 
because  **upon  inspection  it  may  have  appeared  to  the  court 
below  that  the  deeds  were  sealed,  and  that  the  seals  had  become 
detached.  "^^  So  where,  in  an  action  upon  an  injunction  bond, 
it  is  sought  to  be  proved  that  the  injunction  suit  was  suspended 
by  an  appeal,  it  is  not  enough  to  show  an  order  directirg  the  court 
below  to  fix  the  amount  of  an  appeal  bond.*'  So  if  the  effect  to 
be  given  to  a  contract  depends  upon  whether  notice  of  its  assign- 
ment was  given,  the  fact  that  no  such  notice  was  given  must  appear 
in  the  record.  The  court  is  *'not  authorized  from  the  mere  state- 
ment of  the  plaintiff's  ground  of  objection  to  the  admission  of  the 
contract  and  its  assignment  to  presume  that  no  evidence  was 
given  during  the  trial  of  notice  to  the  plaintiff.  '^  *®  So  where  cer- 
tain declarations  were  admissible  if  made  before  a  transfer,  but 
inadmissible  if  made  afterward,  and  the  record  did  not  show 
when  they  were  made,  it  was  held  that  the  ruling  excluding  them 
could  not  be  disturbed.*®*  So  in  a  criminal  case,  where  the  ad- 
missibility in  evidence  of  certain  burglar's  tools  depended  upon 
whether  it  had  been  first  shown  that  the  entry  had  been  effected 
by  means  of  tools,  and  the  record  was  silent  as  to  this,  it  was 
held  that  the  ruling  admitting  the  tools  in  evidence  could  not 
be  disturbed.*®*  So  in  an  action  of  trespass,  where  the  admissi- 
bility of  evidence  concerning  the  taking  of  certain  asphaltum  de- 
pended upon  whether  the  land  from  which  it  was  taken  was 
above  or  below  high-water  mark,  and  the  record  did  not  show  how 
the  fact  was,  it  was  held  that  the  ruling  admitting  the  evidence 
would  not  be  disturbed.**  So  where  the  record  does  not  give  the 
direct  examination  of  a  witness,  it  will  be  presumed  that  there 
was  foundation  for  a  question  asked  on  cross-examination.**    So 

18  Cohn  V.  Mulford,  15  Cal.  50.  «ob  People  Y.  Winters,  29  Cal.  658. 

18*  Hark  v.  Sawyei*,  48  Cal.  133.  21  Moore  v.  Massini.  43  Cal.  389. 

i»  Woodbury  v.  Bowman,   13  Cal.  22  Hansen  v.  Martin,  54  Cal.  394, 

634.  5  Morr.  Min.  Rep.  643;  and  look   at 

«o  Doll  V.  Anderson,  27  Cal.  248.  People  v.  Butler,  8  Cal.  435. 

20a  Kilburn  v.  Ritchie,  2  Cal.  145, 
56  Am.  Dec.  326. 
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where  both  of  the  subscribing  witnesses  to  a  will  were  not  caDed 
upon  a  contest  of  the  will,  it  was  held  that  it  would  be  presumed, 
in  the  absence  of  anything  in  the  record  showing  the  contrary,  that 
they  were  out  of  the  county,  or  dead,  or  of  unsound  mind."  So 
if  the  evidence  in  a  cause  be  not  in  the  record,  exceptions  to  in- 
structions cannot  be  considered  unless  the  instructions  are  erroneous 
in  every  conceivable  state  of  the  evidence.***  So  in  an  action  of 
ejectment  where  one  link  in  the  chain  of  title  was  a  patent,  which 
was  disregarded  by  the  court  below,  and  the  statement  of  the 
record  in  regard  to  the  matter  was  that  the  appellant  ^'offered  a 
patent  from  the  United  States  of  America  to  Thomas  S.  Page 
and  others,  dated  ,  purporting  to  convey  the  premises  de- 
scribed in  the  complaint,  pursuant  to  the  provisions  of  an  act  of 
Congress,  approved  March  3,  1863,  entitled  an  act,  etc.,  ....  to 
the  parties  therein  named,  according  to  their  respective  interests 
as  purchasers  from  Vallejo,  or  his  assigns.  Said  patent  also  de- 
scribed the  land  as  Case  No.  ,  in  the  report  of  the  register 

and  receiver,  dated  January  2,  1865,''  the  supreme  court  affirmed 
the  judgment  of  nonsuit,  and  Crockett,  J.,  delivering  the  opinion, 
said:  ^^It  does  not  appear  that  the  patent  was  put  in  evidenee, 
but  only  that  it  was  'offered,'  and  though  it  is  probable  this  tern 
was  employed  in  the  bill  of  exceptions  as  equivalent  to  the  aver- 
ment that  it  was  put  in  evidence,  we  cannot  but  express  our  dis- 
approbation of  this  loose  mode  of  expression  in  detailing  the 
history  of  the  case.  It  leaves  us  in  doubt  whether  or  not  the 
patent  was  read  in  evidence;  but  if  it  was  it  does  not  help  the 
plaintiff's  case,  inasmuch  as  it  does  not  appear  from  the  record 
that  it  issued  before  the  commencement  of  the  action.  The  date 
of  the  patent  is  not  given,  nor  have  we  any  data  from  which  it 
can  be  inferred  that  it  issued  before  suit  brought.  If  issued 
afterward  it  was  too  late  to  aid  the  plaintiff  in  this  action  (Kile 
v.  Tubbs,  32  Cal.  332) ;  nor  does  it  satisfactorily  appear  from  the 
bill  of  exceptions  that  the  particular  tract  in  contest  was  con- 
veyed by  the  patent  to  ike  plauiiiff.    The  statement  is  that  the 

patent  is  *to  Thomas  S.  Page  and  others,  dated ,  purporting 

to  convey  the  premises  described  in  the  complaint,  pursuant  to 
the  provisions  of  the  act  of  Congress  referred  to,  etc.,  to  the  par- 
ties named  therein,  according  to  their  respective  interests  as  pwr- 

M  Estate  of  McCarty,  58  OblI.  335. 

Ma  See  section  130  and  132,  anU,  and  2S5,  pott 
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chasers  from  Vallejo,  or  his  assigns.'  But  whether  it  conveyed  to 
them  as  tenants  in  common  or  in  severalty  does  not  appear."  *^^ 

So  where  error  in  refusing  an  instruction  is  charged,  it  must  ap- 
pear that  it  was  requested.***  So  where  the  absence  of  the  trial  judge 
upon  a  view  of  the  locus  in  quo,  or  that  the  jury  were  in  charge 
of  an  unauthorized  official,  is  alleged,  such  facts  must  appear  in 
the  statement  or  bill  of  exceptions.  They  will  not  be  presumed.*** 
So  where  advantage  is  sought  from  a  variance  in  defendant's  name, 
the  fact  of  such  variance  must  be  made  to  appear  in  the  record.*** 
So  an  objection  to  the  method  of  drawing  the  jury  will  not  avail 
if  the  record  fails  to  make  it  appear  that  the  drawing  took  place 
in  the  manner  complained  of.**' 

A  statement  that  an  objection  to  evidence  was  overruled  is  equiva- 
lent to  a  statement  that  the  evidence  was  admitted;  but  ''a  direct 
statement  to  that  effect  would  be  more  satisfactory. ' '  **« 

In  fine,  it  may  be  stated  that  the  presumption  is  that  the  action 
of  the  court  below  was  correct  and  regular,  and  that  error  must 
be  affirmatively  shown.****  Consequently,  the  statement  must  not 
only  show  that  a  ruling  was  made,  but  what  it  was,  and  how  it 
may  have  affected  the  result.  If  the  record  shows  an  error  which 
may  have  affected  the  result,  there  must  be  a  reversal;  for,  as  is 


28b  Page  V.  O'Brien,  36  Cal.  559; 
and  look  at  Provost  ▼.  Piper,  9  CSal. 
552;  Nims  ▼.  Johnson,  7  Gal.  110. 

s8o  Bee  People  v.  Marks,  72  Cal.  46, 
13  Pac.  149;  Harris  v.  Barnhart,  97 
Gal.  546,  32  Pac,  589;  and  see  section 
130,  ante. 

Of  course,  the  rule  would  not  apply 
if  the  instruction  were  one  to  give 
which  is  the  statutory  duty  of  the 
court.  It  is  only  necessary  to  show 
that  such  an  instruction  was  not  given. 

«M  See  People  v.  Huff,  72  Gal.  117, 
13  Pac.  168. 

««•  See  People  v.  Leong  Sing,  77 
Cal.  117,  19  Pac.  254. 

«M  See  Bostwick  v.  Mahoney,  73 
Cal.  238,  14  Pac.  832. 

The  rule  requiring  the  evidence,  or 
80  much  thereof  as  is  material  and 
necessary,  to  be  set  out  in  a  statement 
or  bill  of  exceptions,  when  the  insuffi- 
ciency thereof  to  justify  the  decision 
is  advanced  as  a  ground  for  reversal, 
is  an  essential  rule  of  practice  in  all 
the  other  states.  Zion's  etc.  Go.  v. 
Armstrong,  6  Idaho,  464,  56  Pac.  168; 


also.  Beck  v.  Schmidt,  13  Oal.  App. 
448,  110  Pac.  455;  FinnaU  v.  Merri- 
man,  13  Gal.  App.  609,  110  Pac.  462; 
GiU  V.  Schneider,  48  Colo.  382,  110 
Pac.  62;  In  re  Initiative  Petition  No. 
3,  26  Okl.  487,  109  Pac.  732;  Howell 
V.  Wheeler  (Or.),  109  Pac.  865;  Price 
V.  Immel,  48  Colo.  163,  109  Pac.  941; 
Desserich  v.  Merle  etc.  Co.,  48  Colo. 
370,  109  Pac.  949;  Terrapin  v.  Barker, 
26  Okl.  93,  109  Pac.  931:  Southern 
Pacific  Go.  V.  Bichey  (Ariz.),  108  Pac. 
225;  Reed  v.  Harshall,  12  Gal.  App. 
697,  108  Pac.  719;  Render  v.  Hocker, 
26  Okl.  242,  108  Pac.  1105 ;  Jerman  v. 
Misner  (Or.),  108  Pac.  179;  Kirk  v. 
Santa  Barbara,  157  Gal.  591,  108  Pac. 
509;  Neal  v.  Roach  (Or.),  107  Pac. 
475;  Pack  v.  Peabody,  58  Wash.  76, 
107  Pac.  839;  Peterson  v.  Lone  Lake 
Co.,  58  Wash.  72^  107  Pac.  857. 

See  note  6,  section  152,  post. 

«»8  Montgomery  v.  Donelly,  57  Cal. 
68;  and  see  Clark  v.  Fowler,  57  Cal. 
142;  and  Landers  v.  Bolton,  26  CaL 
393. 

ssh  See  section  285,  post. 
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shown  in  another  place,''^  the  mle  is  that  where  error  is  shown 
injury  is  presumed,  unless  the  court  can  see  from  the  record  that 
there  was  no  injury. 

The  presumption  is,  however,  that  the  statement  or  bill  of  excep- 
tions contains  everything  material  to  the  specifications,  unless  there 
is  something  in  the  record  from  which  the  contrary  is  to  be  in- 
ferred."» 

It  is  not  necessary  to  set  out  evidence  in  reference  to  a  matter 
not  in  issue.""* 

3.  The  Evidence  and  Other  Matter  must  be  Set  Forth  With  the 
Utmost  Brevity  Consistent  With  Precision. — The  Code  of  Civil 
Procedure,  as  amended  in  1876,  provides,  in  relation  to  exceptions, 
that  ''only  the  substance  of  the  reporter's  notes  of  the  evidence 
shall  be  stated.  Documents  on  file  in  the  action  or  proceeding  may 
be  copied,  or  the  substance  thereof  stated,  or  a  reference  thereto 
sufficient  to  identify  them  may  be  made."**''  The  previous  stat- 
utes did  not  contain  this  provision.  But  it  never  was  required 
that  the  precise  language  of  the  witness  should  have  been  given 


s<k  See  section  287,  post. 

S8I  See  Beetion  152,  post, 

2sm  Flinn  v.  Mowiy,  131  Cal.  481, 
63  Pac.  724,  1006.  The  statement 
must  be  complete,  however,  and  where 
reference  is  made  to  a  map  which  is 
not  included  in  the  record,  everything 
pertaining  thereto  must  be  disre- 
garded. Hamburg  etc.  Co.  v.  Stephen- 
son, 17  Nev.  449,  80  Pac.  1088;  also, 
to  same  effect,  Cohen  v.  Bailroad  Co., 
14  Nev.  376. 

2sn  Section  648,  California  Code  of 
Civil  Procedure.  This  section  applies, 
to  the  preparation  of  a  record  on  ap- 
peal from  the  judgment.  Rather  it  ap- 
plies to  the  preparation  of  bills  of  ex- 
ec ptious  instead  of  to  statements  on 
motion  for  new  trial.  Its  |)rovision8 
may,  however,  be  taken  as  a  proper 
guide  in  both  bills  and  statements. 
Besides,  the  section  has  been  sometimes 
treated  as  applicable  to  statements. 
Thus:  "We  cannot  consider  the  state- 
ment on  motion  for  new  trial  to  deter- 
mine whether  or  not  the  evidence  is  in- 
sufficient to  justify  the  findings  and 
decision,  for  the  reason  that  the  state- 
ment contains  no  specifications  of 
error,  as  provided  by  section  648  of  the 
Cod«  of  Civil    Procedure."    Meek   v. 


Southern  California  Ry.  Co.,  7  CaL 
App.  606,  95  Pke.  166.  It  is  probable, 
however,  that  this  was  an  inadvert- 
ence, and  that  the  court  intended  to 
refer  to  the  provisions  of  section  659 
of  the  same  code. 

This  section  does  not  mean  that  the 
precise  language  of  the  witness  shall 
in  no  ease  be  given.  Nor  does  it  mean 
that  a  simple  reference  to  the  re- 
porter's notes,  or  the  snbstanoe  thereof, 
IS  ever  sufficient.  Fraxer  v.  Superior 
Court,  62  Chi.  49.  There  is  a  con- 
venient mean  between  these  two  ex- 
tremes, and  the  eircumstanees  of  each 
case  maj  be  safely  adopted  as  a 
measure  of  the  requirements  of  that 
ease.  In  many  instances  it  is  neces- 
sary to  give  the  questions  exactly  as 
they  were  put,  and  the  answers  exactly 
as  they  were  given,  in  order  to  convey 
the  precise  shades  of  meaning.  The 
"substance"  of  the  reporter's  notes 
may  be  arrived  at  hj  leaving  out  ir- 
relevant questions  and  answers,  repe- 
titions, remarks  of  counsel,  etc,  as 
well  as  by  condensing  the  language 
used.  In  many  eases,  however,  it  is 
convenient  to  give  the  substance  of  the 
testimony  in  narrative  form. 
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in  all  cases.  "Aa  was  said  in  Boss  v.  Boadhonse,*^  ''the  brief  state- 
ment of  the  substance  of  the  evidence  bearing  upon  the  point 
specified,  instead  of  setting  it  out  in  full,  relevant  and  irrelevant,  in 
the  precise  language  of  the  witnesses,  is  proper.''  And  the  court 
frequently  and  in  forcible  language  announced  its  views  as  to  the 
necessity  of  abbreviations  and  condensations,  whenever  they  could 
properly  be  made.  Thus  in  Knowles  v.  Inches,*'  Baldwin,  J.,  de- 
livering the  opinion,  said:  '*We  must  reprehend  the  practice,  which 
is  too  common,  of  stuffing  a  transcript  with  irrelevant  and  unnec- 
essary matter.  The  present  case  affords  a  remarkable  illustration. 
The  transcript  contains  some  two  hundred  and  thirty-three  pages, 
when  everything  essential  to  a  review  of  the  case  might  easily 
have  been  given  in  fifty.  Besides  the  delays,  unnecessary  expense, 
and  labor  thus  created,  the  points  are  hid  in  this  mass  of  super- 
fluous matter,  and  it  frequently  becomes  more  difficult  to  find 
out  what  they  are,  than  to  decide  them  when  found.  The  Prac- 
tice Act,  so  far  from  sanctioning  any  such  course  of  proceeding, 
by  implication  rebukes  it.  Instead  of  cop3dng  into  a  statement  for 
a  new  trial,  or  on  an  appeal,  deeds  and  transcripts  of  records, 
when  no  point  is  made  on  the  construction  of  the  language,  a 
brief  statement  of  the  instrument  answers  every  purpose.  There 
is  no  sense  in  copying  a  judgment  execution  and  the  like,  in  cases 
where  no  question  arises  as  to  the  form,  or  the  particular  words 
of  them;  but  a  short  description  of  the  paper,  giving  the  sums, 
date,  court,  etc.,  is  sufficient.  If  proper  attention  were  given  to 
the  making  up  of  statements,  we  are  convinced  that  the  transcripts 
in  this  court  might  on  an  average  be  reduced  to  less  than  one-half 
of  the  present  size."**  So  in  Conroy  v.  Duane,"  Crockett,  J., 
delivering  the  opinion,  said:  ''I  deem  it  necessary  to  notice  only 
a  few  of  the  numerous  grounds  of  error,  relied  upon  by  the  de- 
fendant and  contained  in  the  voluminous  record  of  three  hundred 
and  thirty-eight  printed  pages,  which  has  been  swollen  into  its 
present  enormous  proportions  by  the  insertion  of  conveyances,  and 
records  at  full  length,  instead  of  stating  briefly  their  substance  and 
effect,  and  by  copying  verbatim  the  testimony  of  numerous  wit- 
nesses by  questions  and  answers,  instead  of  stating  so  much  of 
the  substance  of  the  evidence  as  relates  to  the  errors  assigned. 

s«  36  Cal.  5S0.    See,  also,  Battersby  2s  12  Cal.  212. 

V.  Abbott,  9  Cal.  5iS5|  and  People  y.  m  Look  at  section  265,  poiit. 

York,  9  CaL  421.  aT  45  CaL  697. 
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This  method  of  bringing  up  a  case  imposes  unnecessary  labor  on 
the  court,  and  a  great  additional  expense  upon  the  parties,  and 
cannot  be  too  strongly  condemned.''  So  in  McMinn  v.  Whelan,** 
Currey,  J.,  delivering  the  opinion,  said:  '' Instead  of  the  state- 
ment in  this  case  conforming  to  the  provisions  of  the  statute,  or 
with  any  of  them,  the  district  court  reporter's  minutes  of  the 
testimony  is  embodied  in  gross,  with  every  remark  made  by  the 
court  or  counsel,  whether  important  or  otherwise,  during  the 
progress  of  the  trial ;  and  besides  this  long  documents  are  set  out 
in  full,  when  a  brief  abstract  in  respect  to  most  of  them  would 
have  served  as  useful  a  purpose  as  the  documents  at  length,  and 
would  have  been  much  more  convenient,  as  well  as  more  economical 

of  time  and  money We  are  aware  that  it  is  not  unfre- 

quently  the  case,  where  statements  and  bills  of  exception  are  pre- 
pared according  to  the  letter  and  spirit  of  the  statute,  attorneys 
for  respondents  insist  by  way  of  amendment  that  all  the  evidence 
given,  and  all  that  transpired  at  the  trial  shall  be  set  forth  in 
the  statement  or  bill  of  exceptions,  and  the  judge  who  may  have 
tried  the  cause  is  asked  not  in  vain  generally  to  order  the  statement 
to  be  so  amended  and  engrossed.  This  course  of  conduct  is  some- 
times adopted  on  the  part  of  respondents  to  embarrass  and  oppreo 
appellants.  Such  conduct  and  such  a  practice  should  be  discoun- 
tenanced, not  only  by  courts  having  power  in  the  premises,  but 
also  by  all  honorable  men  engaged  in  the  practice  of  the  law. 
While  it  is  the  duty  of  courts  in  settling  statements  to  see  that 
so  much  of  the  evidence  as  may  be  necessary  to  explain  the  grounds 
assigned  as  error  is  stated  fully  and  fairly,  we  may  suggest  that 
a  great  reform  might  be  effected  by  exacting  a  compliance  with 
the  law  on  the  subject."" 


28  27  Cal.  300. 

28  Ab  to  the  practice  in  this  respect 
in  criminal  cases,  see  I'eopie  v.  u«.ny, 
49  Cal.  581;  People  v.  Padilia,  42 
Cal.  535;  People  v.  Sprague,  53 
Cal.  422;  Prazer  v.  Superior  Court, 
62  Cal.  49;  Valleau  v.  Superior  Court, 
62  Cal.  290;  January  ▼.  Superior 
Court,  73  Cal.  537,  15  Pac.  108;  San- 
some  V.  Myres,  77  Cal.  353,  19  Pac. 
577,  80  Cal.  483,  22  Pac.  212;  Visher 
V.  Smith,  92  Cal.  60,  28  Pac.  94; 
Cohen  v.  Wallace,  107  Cal.  133,  40 
Pac.  401;  Winters  v.  Buck,  121  Cal. 
279,  53  Pac.  799.    And  see  Walker  y. 


Superior  Court,  135  Cal.  369,  67  Pac. 
336;  People  y.  Coulter,  145  Cal.  66, 
78  Pac.  348. 

In  this  class  of  cases  it  ms  for- 
merly the  rule  to  refuse  to  settle  bills 
of  exceptions  which  were  either  mere 
"skeletons"  c^r  mere  transcripts  of  the 
reporters'  notes.  The  rule  was  relaxed 
in  Cohen  y.  Wallace,  supra,  however, 
and  has  since  been  more  in  accord  with 
the  rule  in  civil  cases. 

It  is  sometimes  said  that  the  duty 
of  the  court  and  counsel  to  make  up 
the  statement  or  bill  of  exceptions  can- 


779 


8TATBMBNT  OF  THB  GASB. 


§151 


And  in  Caldwell  v.  Parks  ••  the  court  disregarded  a  bill  of  ex- 
ceptions because  it  was  a  mere  transcript  of  the  reporter's  notes, 
and  did  not  intelligibly  present  the  questions  involved. 

The  case  of  Vatcher  v.  Wilbur  ^^  clearly  outlines  the  character 
of  statement  best  designed  to  meet  the  requirement  that  the  evi- 


not  be  imposed  upon  the  elerk.  (See 
note  22,  section  156,  post.)  They  can- 
not safely  or  properly  content  them- 
Belyes  with  the  preparation  of  a  "skel- 
eton" paper,  and  leave  blank  spaces 
therein  to  be  filled  out  by  the  clerk. 
Specific  documents  or  papers  may  be 
thus  settled  by  reference,  but  this  can- 
not be  done  as  to  the  testimony.  The 
reason  for  the  distinction  was  thus  ex- 
pressed by  the  supreme  court  of  Mon- 
tana, in  State  v.  Napton,  28  Mont. 
336,  72  Pac.  676:  "Under  section 
1152,  Code  of  Civil  Procedure,  it  was 
the  dnty  of  counsel  to  incorporate  in 
their  bill  so  much  of  the  evidence,  in 
substance,  as  was  necessary  to  explain 
the  objection  and  exception  reserved 
thereon.  Under  this  section  reference 
may  be  made  to  the  documents  on  file 
in  the  action  when  such  reference  wiU 
sufficiently  present  the  objection  and 
exception  relied  on;  and,  so  far  as 
these  are  concerned,  the  bill  may  be 
presented  for  settlement  in  skeleton 
form.  But  this  provision  does  not  ap- 
ply to  the  evidence,  for  the  obvious 
reason  that  the  evidence  introduced 
upon  the  hearing  must  be  reproduced 
from  the  stenographer's  notes,  and  set- 
tled by  the  judge  or  referefi,  in  order 
that  the  record  may  conform  to  the 

Sroof .  To  produce  the  evidence  is  the 
uty  of  the  party  desiring  to  preserve 
it  in  the  record  to  be  used  on  his  mo- 
tion or  upon  appeal.  The  determina- 
tion of  what  evidence  was  introduced 
on  the  trial  and  the  reduction  of  it 
to  proper  form  may  not  be  left  to  the 
clerk,  for  the  clerk  may  not  be  allowed 
to  determine  what  evidence  was  used, 
or  whether  the  form  in  which  it  is 
sought  to  be  incorporated  in  the  bill 
meets  the  requirements  of  the  statute." 
In  Keady  v.  United  Railways  Co. 
(Or.),  108  Pac.  197,  where  the  bill 
of  exceptions  consisted  of  "a  tran- 
script of  the.  reporter's  notes  of  the 
oral  testimony  and  proceedings  of  the 
trial,"  covering  three  hundred  and 
twenty-four  pages  of  typewritten  mat- 
ter, certified  by  the  trial  judge  to  be 


"a  true  and  correct  statement  of  all 
the  proceedings  had  in  said  case,  and 
together  with  the  exhibits  attached* 
contains  all  the  evidence  introduced 
upon  the  trial,"  the  court  declined  to 
examine  the  assignments  of  error 
based  upon  rulings  of  the  trial  court 
on  the  admission  or  rejection  of  tes- 
timony, or  the  instructions  given  or 
refused,  involving  an  examination  of 
the  so -called  bill  of  exceptions.  It 
was  there  said: 

"It  has  been  many  times  held  by 
this  court  that  such  a  transcript  of 
the  proceedings  of  a  trial  does  not 
conform  to  the  requirements  of  the 
statute,  and  is  not  a  bill  of  exceptions. 
Counsel  for  appellants  may  term  it  a 
bill  of  excepfions.  and  so  label  it,  but 
it  is  not  one  in  ifact.  In  some  previ- 
ous cases  in  this  court  even  where  the 
infraction  of  the  statute  in  such  mat- 
ters was  not  so  extreme  and  the 
burdens  upon  the  court  not  so  great, 
this  court  has,  of  its  own  motion,  re- 
fused to  search  through  such  a  record 
to  ascertain  if  error  could  be  found. 
But  in  this  case  opposing  counsel  has 
entered  an  objection  to  the  sufiSiciency 

of  the  bill  of  exceptions Under 

such  circumstances,  we  cannot  do 
otherwise  than  apply  the  reasoning 
found  in  the  numerous  previous  rul- 
ings of  the  court  announced  in  the 
following  cases:  Beadle  v.  Paine,  46 
Or.  424,  80  Pac.  903;  Nosier  v.  Coos 
Bay  etc,  Co.,  40  Or.  305,  63  Pac.  1050, 
64  Pac.  855;  MacMahon  v.  Duffy,  36 
Or.  150,  59  Pac.  184;  O'Connor  v.  Van 
Hoy,  29  Or.  505,  45  Pac.  762;  Ham- 
ilton &  O'Eourke  v.  Gordon,  22  Or. 
557,  30  Pac.  495 ;  Eaton  v.  Oregon  etc. 
Co.,  22  Or.  497,  30  Pac.  311;  Janeway 
V.  Holston,  19  Or.  97,  23  Pac.  850; 
Tucker  v.  Salem  etc.  Co.,  15  Or.  581, 
16  Pac.  426;  State  v.  Murray,  11  Or. 
413,  414,  5  Pac.  55." 

80  50  Cal.  502. 

80a  144  Cal.  536,  78  Pac.  14.  And 
see  the  following  decisions:  In  re  San- 
derson, 74  Cal.  199,  15  Pac.  753; 
Adams  ▼.  Lambard,  80  Cal.  426,  22 
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dence  should  be  set  forth  as  briefly  as  possible  consistent  with  the 
necessity  of  showing  error.  In  that  case,  which  was  a  will  con- 
test, Vatcher,  the  proponent  of  the  will  latest  in  date,  which  had 
been  refused  probate  on  the  ground  that  the  testate  was  of  unsound 
mind  at  the  time  it  was  executed,  prepared  a  statement  on  motion 
for  a  new  trial  on  the  ground  of  insufficiency  of  the  evidence  to 
justify  the  decision,  in  which  all  the  evidence  in  the  case  was 
substantially  set  forth,  covering  about  twenty  pages  of  typewritten 
matter.  The  adverse  party  made  no  objection  to  the  statement 
at  the  time  it  was  served,  and  did  not  propose  any  amendments 
thereto.  Subsequently,  however,  such  party  moved  to  strike  out 
the  statement  on  the  ground  that  it  was  not  a  fair  and  correct 
statement  of  the  testimony  given  at  the  trial.  This  motion  was 
denied.  Thereupon  a  motion  was  made  requiring  Vatcher  to  pro- 
cure a  complete  transcript  of  the  testimony  from  the  reporter's 
notes  and  prepare  therefrom  a  new  statement.  This  motion  was 
taken  under  advisement,  and  afterward,  in  the  absence  of  Vatcher, 


Pac.  180;  Walkerly  v.  Greene,  104 
Cal.  208,  37  Pac.  890;  Orion  v.  Brown, 
113  Cal.  561,  45  Pac.  835;  Santa  Ana 
V.  Ballard,  126  Cal.  677,  59  Pac.  133; 
and  Bee  supplementary  opinion  of  An- 
gellotti,  J.,  in  People  v.  Coulter,  145 
Cal.  66,  78  Pac.  348. 

In  some  states  express  provision  is 
made  bj  statute  requiring  the  evidence 
to  be  set  out  in  a  narrative  form,  in- 
stead of  by  question  and  answer,  as 
would  be  the  case  if  a  verbatim  tran- 
script of  the  reporter's  notes  should  be 
extended  in  the  form  of  a  statement 
or  bill  of  exceptions  as  is  sometimes 
done.  See  section  1491,  Revised  Stat- 
utes of  Arizona.  In  section  6785, 
B;evised  Codes  of  Montana,  it  is  pro- 
vided that  only  the  substance  of  the 
reporter's  notes  of  the  evidence  shall 
be  stated  or  used  in  the  bill  of  excep- 
tions, but  in  the  following  section, 
6786  (section  1153,  Code  of  Civil 
Procedure),  it  is  provided  that  "if,  in 
the  opinion  of  the  court,  or  judge,  the 
questions  and  answers  in  full  as  given 
at  the  trial  are  necessary  to  clearly 
present  the  objections,  and  the  ffrounds 
thereof,  the  court  or  judge  shall  order 
the  stenographer  to  make  a  complete 
transcript  of  his  notos  of  the  evidence 
and  such  notes  shall  b«  used  in  the 
bill  of  exceptions." 


Aa  a  rule,  l^owever,  the  evidence 
should  be  set  out,  or  so  much  as  is 
necessary,  in  narrative  form;  but 
courts  sJways  tend  to  diacourage  the 
making  of  a  bill  or  statement  out  of 
the  transcript  of  the  reporter's  notes, 
whether  in  the  one  form  or  the  other; 
and  the  evidence  has  frequently  for 
this  reason  been  disregarded.  Mon- 
tana R.  R.  Co.  V.  Warren,  6  Mont.  275, 
12  Pac.  641 ;  Pant  v.  Tandy,  7  Mont 
443,  17  Pac.  560;  Sherman  v.  Higgios, 
7  Mont.  ^9,  17  Pac.  561;  Raymond 
▼.  Thexton,  7  Mont.  299,  17  Pac.  258; 
Barger  v.  Halford,  10  Mont  57,  24 
Pac.  699;  Rodoni  v.  Lytle,  13  Mont 
123,  32  Pac.  491;  Penn  etc.  Co.  v. 
Schreiner,  14  Mont  121,  35  Pac.  878; 
Conklin  v.  Cullen,  25  Mont.  214,  64 
Pac.  502.  See,  also.  Barber  v.  Bris- 
coe, 8  Mont.  214, 19  Pac.  589;  McLeod 
V.  Dickinson,  11  Mont  438,  28  Pac- 
551;  State  v.  Shepphard,  23  Mont 
323,  58  Pac.  868;  State  v.  Court,  13 
Wash.  514,  43  Pac.  636.  In  Ddsski 
V.  Northwestern  etc.  Co.,  61  Wash- 
255,  112  Pac.  341,  the  evidence  ms 
set  out  in  "a  condensed  and  narrative 
form,"  and  the  court  held  that  this 
was  properly  done. 

In  Wood  V.  Nisaen,  2  N.  D.  26,  49 
K.  W.  103,  it  waa  held  that  a  tian- 
Bcript  of  the  reporter's  notes  was  BOt 
a  bill  of  exceptions 
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an  order  was  made  requiring  him  to  procure  such  a  transcript, 
and  giving  him  thirty  days  to  prepare  and  present  a  new  state- 
ment therefrom.  The  petition  for  a  writ  of  mandate  to  compel 
the  settlement  of  the  original  statement  showed  that  such  a  tran- 
script as  Vatcher  was  required  to  procure  would  cost  about  two 
hundred  and  seventy-five  dollars,  and  that  the  total  amount  of 
the  estate  involved  was  not  in  excess  of  six  hundred.  In  granting 
the  petition,  the  supreme  court  said: 

"It  is  not  necessary  in  preparing  a  statement  or  bill  of  excep- 
tions for  use  in  this  court  to  give  the  evidence  in  full,  where  the 
question  to  be  presented  is  solely  as  to  the  sufSciency  of  the  evi- 
dence to  sustain  a  particular  finding.  All  that  is  required  is, 
that  a  sufficient  amount  of  the  evidence  be  inserted  bearing  upon 
each  side  of  the  question  to  show  a  substantial  conflict,  for  in  such 
a  case  this  court  does  not  interfere  with  the  decision  of  the  court 
below.  It  is  quite  true,  as  claimed  by  the  respondent  and  attorney 
for  said  Lizzie  Clapp,  that  the  duty  devolved  upon  the  petitioner 
herein  to  prepare  a  proper  statement  or  bill  of  exceptions  so  as 
to  sustain  his  contention  of  the  insufficiency  of  the  evidence  to 
justify  the  decision  of  the  trial  court  upon  the  point  in  question, 
'  but  this  does  not  mean  that  the  statement  or  bill  of  exceptions 
should  embody  all  the  reporter's  notes.  It  is  also  equally  true 
that  if  the  proposed  statement  had  failed  in  this  respect,  it  was 
the  duty  of  the  attorney  of  the  petitioner  Lizzie  Clapp  to  propose 
amendments  to  said  statement,  and  not,  by  failing  to  do  so,  to 
throw  the  labor  of  proposing  amendments  upon  the  judge  who 
tried  the  cause.  In  fact,  the  law  is  plainly  against  any  such 
practice.  The  code  declares  that  in  preparing  the  bill  of  excep- 
tions the  objection  must  be  stated  'with  so  much  of  the  evidence 
or  other  matter  as  is  necessary  to  explain  it,  and  no  more.'  (Code 
Civ.  Proc,  sec.  648.)  And  it  is  made  the  duty  of  the  judge,  *in 
settling  the  bill,  to  strike  out  of  it  all  redundant  and  useless  mat- 
ter, so  that  the  exceptions  may  be  presented  as  briefly  as  possible.' 
(Code  Civ.  Proc,  sec.  650.)  On  motion  for  a  new  trial  *the  same 
proceedings  for  the  settlement  of  the  statement  shall  be  taken 
by  the  parties,  and  clerk,  and  judge,  as  are  required  for  the  set- 
tlement of  bills  of  exceptions  by  section  650,'  and  it  is  made  the 
duty  of  the  judge  *in  settling  the  statement  to  strike  out  of  it  all 
redundant  matter.'  (Code  Civ.  Proc,  sec.  659.)  The  constant 
neglect  or  failure  to  observe  these  plain  provisions  of  the  code 
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results  in  our  records  being  many  times  larger  than  there  is  any 
necessity  for,  and  very  greatly  increases  the  cost  to  litigants  as 
well  as  the  labor  of  this  court,  without  any  correspondent  benefit 
The  respondent  judge  of  the  court  below,  in  making  his  order 
<lirecting  the  contestant  to  procure  a  transcript  of  the  reporter's 
notes,  stated  within  the  space  of  a  page  of  typewriting  sufficient 
facts,  in  connection  with  those  given  in  the  statement,  to  support 
the  finding  upon  the  question  of  the  insanity  of  the  deceased 
He  could  have  added  an  amendment  to  the  proposed  statement 
which  would  have  sufficiently  preserved  the  evidence  in  the  case 
for  the  benefit  of  the  proponent  of  the  will  with  as  little  labor 
as  was  required  to  make  the  order  in  question.  For  instance,  the 
court  could  have  added  to  the  statement  the  following:  'Other  evi- 
dence was  given  on  behalf  of  the  proponent  of  the  will  to  the 
effect  that  the  testator,  within  two  years  before  his  death,  fre- 
quently complained  of  an  affection  in  his  head  and  had  at  times 
fits  or  fainting  spells,  during  which  he  was  unconscious;  that 
shortly  before  his  death,  and  without  cause,  he  had  changed  his 
feelings  toward  the  witness  John  A.  Wood  from  that  of  friend- 
ship to  one  of  hatred;  that  he  was  addicted  to  excessive  drunk- 
enness; that  his  feelings  toward  his  wife  were  subject  to  sudden 
fluctuations  from  affection  to  hatred ;  that  he  had  at  times  a  desire 
to  injure  his  wife;  that  he  had  made  threats  to  commit  suicide 
both  before  and  after  March  16,  1903,  the  date  of  the  later  will 
and  deed  in  question;  and  that  he  did,  in  fact,  commit  suicide 
on  April  1,  1903,  fifteen  days  after  the  execution  of  said  later 
will  and  deed.'  " 

It  is  not  sufficient  to  set  out  what  the  evidence  "showed"  or 
"tended  to  show/'  The  evidence  itself  must  be  set  forth,  and 
conclusions  therefrom  will  be  disregarded.*^*^  And  the  evidence 
so  set  forth,  as  weU  as  the  documents  and  papers  copied  into  the 
statement,  must  appear  to  have  been  actually  offered  or  read  and 
considered  at  the  trial  in  the  court  below,  otherwise  it  cannot  be 
considered  on  appeal.'^ 

As  to  making  documents,  etc.,  a  part  of  the  statement  by  refe^ 
ence,  see  section  156,  posi,^^ 

sob  Hyde  v.   Bojle,  93   Cal.   1,  29  <od  And  aee  section  230,  pott,  u  to 

Pac.  247 ;   Orton  v.  Brown,  113  Cal.  what  is  and  what  is  not»  per  ie,  a  part 

561,  45  Pac.  835.  of  the  judgment-roll,  and  partieularl/ 

80fi  Hyde  t.  Boyle,  93  Cal.  1,  29  Pae.  note  19h,  with  reject  to  testimoDj. 
247 ;  Berts  y.  Turner,  102  GaL  672,  36 
Pac.  1014. 
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§  1S2.    PreBnmption  That  the  Statement  Contains  All  the  Evi^ 
dence  Which  is  Uaterial  to  the  Points  Specified. — ^It  was  at  one 

time  supposed  to  be  necessary  that  the  statement  should  show 
affirmatively  that  it  contained  all  the  evidence  given  on  the  trial 
in  relation  to  the  alleged  errors.  This  rule,  it  is  believed,  was  first 
announced  in  Ford  v.  Holton.*  It  is  difficult  to  perceive  what 
beneficial  operation  the  rule  was  supposed  to  have.  For  the  only 
result  it  could  have  would  be  the  insertion  of  a  simple  statement 
that  the  record  did  contain  all  the  evidence.  Nevertheless,  the  rule 
was  referred  to  as  an  existing  one  in  a  series  of  cases,'  and  was 
distinctly  laid  down  and  acted  upon  in  Owen  v.  Morton.*  That 
case,  however,  was  overruled  and  repudiated  in  Hidden  v.  Jordan.^ 
Since  that  decision  the  rule  has  been  that,  in  civil  cases,  it  will  be 
presumed  that  the  statement  contains  all  the  evidence  given,  which 
is  material  to  the  points  specified,'  unless  the  contrary  affirmatively 
appear.  In  this  regard  in  the  Abbey  Homestead  Assn.  v.  Wil- 
lard,**  Ehodes,  J.,  delivering  the  opinion,  said :  *  *  The  plaintiff  con- 


1  5  Cal.  319. 

s  Naglee  v.  LTman,  14  Cal.  450; 
McGarvey  v.  Little,  15  Cal.  27 ;  Loucks 
Y.  Edmonson,  18  Cal.  203;  Moore  v. 
Tiee,  22  Cal.  513;  Dawlejr  y.  Hovious, 
23  Cal.  103. 

»  24  Cal.  373. 

«  28  Cal.  301. 

s  Smith  y.  Athearn,  34  Cal.  506; 
Clark  y.  Gridley,  35  Cal.  398;  Grigsby 
y.  Clear  Lake  Co.,  40  Cal.  396 ;  Judson 
y.  Lyford,  84  Cal.  505,  24  Pac.  286; 
Estate  of  Taylor,  131  Cal.  180,  63  Pac. 
345;  and  see  Richardson  y.  Eureka,  96 
Cal.  443,  31  Pac.  458 ;  also,  Sullivan  y. 
Washburne  etc.  Co.,  139  Cal.  257,  72 
Pac.  992.  And  see  cases  cited  below, 
as  to  application  of  the  rule  in  criminal 
cases.  And  see  Bandall  y.  Burk 
Township,  4  8.  D.  337,  57  N.  W,  4. 

9»  48  Cal.  614.  As  to  method  of  set- 
tinff  out  the  evidence  in  the  statement 
or  Dill  of  exceptions,  see  section  151, 
ante.  In  Delaski  y.  Northwestern  etc. 
Co.,  61  Wash.  255,  112  Pac.  341,  it  was 
held  that  a  certificate  that  the  state- 
ment contains  "all  the  material  evi- 
dence and  testimony  introduced  at  the 
trial/'  was  sufficient.  See,  also,  to 
same  effect,  Murray,  y.  Shoudy,  13 
Wash.  33,  42  Pac.  631. 

When  it  is  necessary  to  review  the 
evidence  the  record  must  contain  all 
the  evidence.    If  there  is  no  affirma- 


tive showing  therein  that  the  record 
does  contain  all  the  evidence  pertinent 
to  the  questions  brought  up  for  review, 
the  general  rule  is  tnat  the  appellate 
court  will  presume  that  the  appellant, 
in  pursuit  of  his  advantage,  has  in- 
corporated therein  all  the  evidence 
that  would  assist  his  ease,  and  that 
the  r^pondent  has  done  likewise,  with 
the  like  object,  and  under  the  like 
influence.  But  if  the  record  itself  dis- 
closes the  fact  that  material  evidence, 
as  documents  and  account-books  offered 
at  the  trial,  is  wanting,  recitals  in  the 
certificate  of  the  trial  judge  to  the 
contrary  will  not  prevail.  Ragains  v. 
Geiser  Mfg.  Co.,  10  Okl.  544,  63  Pac. 
687;  Anderst  y.  Atchison  etc.  Co.,  19 
OkL  206,  91  Pae.  894;  Arnold  v.  Moss, 
27  Okl.  524, 112  Pac.  995.  If,  in  fact, 
the  record  (statement,  case,  ease-made, 
bill  of  exceptions,  or  what  not)  does 
not  contain  all  the  evidence  necessary 
or  pertinent  to  the  assignment  of 
error,  introduced  at  the  trial,  the 
court  will  not  review  such  assignment. 
Pierce  v.  Engelkemeier,  10  Okl.  308, 
61  Pac.  1047;  Blackwell  v.  Hatch,  13 
Okl.  169,  73  Pae.  933;  Garretson  v. 
Witherspoon,  15  Okl.  473,  83  Pac. 
415;  Arnold  v.  Moss,  supra.  And  the 
Oklahoma  rule  goes  further,  and  re- 
auires  that  there  be  a  positiye  recital 
in  the  case-made  that  it  contains  all 
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tends  that  the  question  as  to  the  insufficiency  of  the  evidence  to 
justify  the  decision  on  any  issue  cannot  be  entertained,  because 
the  statement  does  not  purport  to  contain  all  the  evidence  given 
at  the  trial;  and  as  this  point  is  often  presented,  the  rule  will 
again  be  stated,  though  it  has  so  often  been  repeated  that  it  has 
become  trite.    The  moving  party  is  required  to  set  forth  so  much 


the  evidence  taken  at  the  trial  perti- 
nent to  the  assignment  of  error  pre- 
sented for  review.  Frame  v.  Bjel,  14 
Okl.  536,  79  Pac.  97 ;  Board  ▼.  Hubble, 
8  Okl.  169,  56  Pac.  1058;  Exendine  ▼. 
Goldstine,  14  Okl.  100/  77  Pac.  45; 
Sawyer  &  Austin  Lumber  Go.  v.  Cham- 
plain  Lumber  Co.,  16  Okl.  90,  84  Pac. 
1093;  Martin  v.  Gaseert,  17  Okl.  177, 
87  Pac.  586;  Schriber  v.  Buckner,  18 
Okl.  298,  90  Pac.  10;  Wagner  ▼. 
Sattley,  23  Okl.  52,  99  Pac.  643; 
American  Steel  &  Wire  Co.  v.  Coover, 
27  Okl.  131,  111  Pac.  217;  Pinch  v. 
Brown,  27  Okl.  217,  111  Pac.  391. 
(See  particularly,  Martin  t.  Gassert, 
supra,  where  the  subject  is  discussed 
in  detail.)  This  omission  is  distinct 
from,  and  cannot  be  supplied  by,  the 
certificate  of  the  stenographer  that  his 
report  contains  aU  the  evidence. 
Tootle  etc.  v.  Floyd  (Okl.),  114  Pac. 
259  (referred  to  in  Finch  v.  Brown, 
27  Okl.  217,  111  Pac.  391);  Martin 
v.  Gassert,  17  Okl.  177,  87  Pac.  586. 

"To  review  alleged  error  in  refusing 
a  motion  for  an  involuntary  nonsuit, 
the  biU  of  exceptions  must  affirma- 
tively show  that  it  contains  all  the 
evidence  before  the  court  at  the  time 
the  motion  was  made.  National  Bank 
V.  Fire  Assn.,  33  Or.  172,  50  Pac.  568, 
53  Pac.  8;  Carney  v.  Duniway,  35  Or. 
131,  57  Pac.  192,  58  Pac.  105 ;  Adkins 
V.  Monmouth,  41  Or.  266,  68  Pac 
737."  Keady  v.  United  Eailways 
(Or.),  108  Pac.  197. 

It  is  sufficient  if  there  is  a  recital  in 
the  bill  of  exceptions,  and  such  recital 
need  not  appear  in  the  certificate. 
Pacific  etc.  Co.  of  California  v.  Van 
Fleet,  47  Colo.  401,  107  Pac.  1087. 

The  Utah  supreme  court  have  also 
construed  the  statutes  of  that  state  to 
reouire  that  the  certificate  of  the 
juuge  should  show  affirmatively  that 
the  bill  of  exceptions  "represents  all 
the  proceedings  had  and  contains  all 
the  evidence  introduced  at  the  trial,  or 
in  the  cause,"  when  the  assignment  of 


error  is  the  insufficiency  of  the  evi- 
dence. A  bill  of  exceptions  not  so 
certified  is  not  such  a  bill  as  the  law 
contemplates.  It  is  "clearly  contrary 
to  law,  and  can  serve  no  useful  pur- 
pose," and  will  be  stricken  from  the 
transcript.  See  Hannan  v.  Walten- 
spiel,  29  Utah,  466,  82  Pac.  859. 

Under  the  construction  given  by  the 
supreme  court  of  Oregon  to  seetioB 
827,  B.  &  C.  Comp.,  section  838,  Lord's 
Oregon  Laws,  where  the  law  requires 
testimony  to  be  taken  in  shorthand 
and  afterward  extended  and  certified 
to  be  true  and  correct  by  the  stenogra- 
pher, a  certificate  by  the  official 
stenographer,  appointed  for  that  pur- 
pose, that  the  transcript  is  a  true  and 
correct  copy  of  his  notes  taken  at  the 
trial,  and  of  the  whole  thereof,  was 
sufficient  to  raise  the  presumption  that 
all  the  testimony  taken  at  the  trial  ms 
included.  Sanborn  v.  Fitzpatrick,  51 
Or.  457,  91  Pac.  540. 

In  Montana  the  subject  ms  con- 
sidered in  Hickey  v.  Anaconda  etc.  Co., 
33  Mont.  46,  81  Pac.  806,  and  it  was 
held  that  under  section  1173  of  the 
Code  of  Civil  Procedure,  requiring  the 
trial  judge  to  strike  out  all  redundant 
matter,  and  make  the  statement  truly 
represent  the  case,  the  certificate  of 
such  judge  that  the  statement  con- 
tained all  the  evidence  will  be  accepted 
as  a  verity. 

In  Sherwood  y.  Sissa,  5  Nev.  349,  it 
was  held  that  if  the  certificate  con- 
tained a  recital  that  the  statement 
contained  all  the  evidence,  the  certifi- 
cate is  sufficient  to  establish  that  fact; 
but  the  recital  that  the  statement  is 
correct  does  not  sufficiently  show  tbst 
it  contains  all  the  evidence  when  the 
fact  is  not  so  stated.  Nor  does  tbe 
stipulation  of  the  attorney  that  tbi 
statement  is  correct  carry  with  it  a 
eertification  sufficient  to  meet  the  re- 
quisites of  the  rule  where  the  state- 
ment itself  does  not  purport  to  contain 
all  the  evidence.    Such  a  stipulation 
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of  the  evidence  (and  no  more)  as  may  be  necessary  to  explain 
the  points  specified  in  his  statement  or  bill  of  exceptions;  and 
when  such  statement  or  bill  of  exceptions  is  settled,  it  will  be  pre- 
sumed that  it  contains  all  the  evidence  given  in  the  cause  which 
was  necessary  to  be  stated  in  order  to  explain  the  points  specified ; 
and  that  it  would  not  have-  presented  a  different  case  in  respect 
to  the  specified  points,  had  it  contained  also  the  omitted  evidence. 
It  is  desirable  that  counsel  should  consider  this  point  as  settled." 

Aa  to  what  presumption  shall  attend  bills  of  exceptions  in  crim- 
inal cases,  there  has  been  considerable  fluctuation  of  judicial  opin- 
ion, due  largely  to  the  difference  between  the  statutory  provisions 
governing  the  form  and  contents  of  statements  and  bills  of  ex- 
ceptions on  motion  for  a  new  trial  in  civil  actions,  and  those 
relating  to  bills  of  exceptions  on  appeal  from  new  trial  orders  in 
criminal  proceedings. 

In  criminal  cases  no  statement  or  bill  of  exceptions  is  settled 
before  the  hearing  of  a  motion  for  a  new  trial.  On  such  hearing 
the  defendant,  who  is  the  only  party  entitled  to  apply  for  a  new 
trial  (Penal  Code,  sec.  1181),  if  he  is  moving  on  the  ground  that 
the  verdict  against  him  is  contrary  to  the  evidence,  as  he  may 
do  under  subdivision  6  of  that  section,  may  rely  on  the  in- 
sufSciency  of  the  evidence  in  any  respect.' 

If  the  motion  is  decided  against  him,  he  may  take  an  exception 
(Penal  Code,  section  1172,  subdivision  4),  and  must  then  pre- 
pare the  draft  of  a  bill  of  exceptions  (Penal  Code,  section  1174), 
which,  under  the  provisions  of  section  1175  of  the  Penal  Code, 


ean  only  be  held  to  be  an  admission 
that  the  evidence,  so  &r  as  it  goes,  is 
stated  correctly.  It  does  not  negative 
the  idea  that  other  evidence  was  given 
which  is  not  included  in  the  state- 
ment. Howard  v.  Winters,  3  Nev.  539. 
The  rule  seems  to  be  well  settled 
that  the  statement  must  contain  all 
the  evidence  when  the  sufficiency 
thereof  is  attacked,  and  it  has  been 
frequently  held  that  where  the  state- 
ment does  not  show  that  it  contains 
all  the  evidence,  it  will  be  presumed 
that  the  findings  were  duly  supported. 
Qammans  v.  Boussell,  14  Nev.  171; 
Mandlebaum  v.  Liebes,  17  Nev.  131, 
24  Pac.  1040;  W.  P.  Co.  v.  Herrick, 
19  Nev.  311,  10  Pac.  215;  Howard  v. 
N«w  Trial~50 


Winters,  S  Nev.  539;  Terry  v.  Berry, 
13  Nev.  614;  Greeley  v.  Holland,  14 
Nev.  320:  Bowker  v.  Goodwin,  7  Nev. 
135.  10  Morr.  Min.  Rep.  149;  Libby 
V.  Dalton,  9  Nev.  23 ;  Lonkey  v.  Wells, 
16  Nev.  271;  McLeod  v.  Lee,  17  Nev. 
103,  28  Pac.  124;  Caples  v.  C.  P.  B.  B. 
Co.,  6  Nev.  265;  In  re  Winkleman,  9 
Nev.  303 ;  and  see  Bailey  v.  Papina,  20 
Nev.  177,  19  Pac.  33. 

If  the  appellant  does  not  rely  upon 
the  insufficiency  of  the  evidence,  how- 
ever, it  is  not  necessary  to  insert  in 
the  statement  any  more  of  the  evi- 
dence than  is  necessary  to  explain  the 
particular  errors  relied  upon.  Rose 
V.  Richmond,  17  Nev.  25,  27  Pac.  1105. 

•  People  V.  Fisher,  51  Cal.  319. 
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need  not  contain  a  specification  of  the  particulars  in  which  he 
claims  that  the  verdict  is  contrary  to  the  evidence,  or  that  the 
evidence  is  insufficient  to  justify  the  verdict. 

In  People  v.  Fisher,  supra,  where  the  bill  of  exceptions  did  not 
purport  to  contain  all  the  evidence,  but  stated  what  the  several 
witnesses  ''testified  in  substance,"  it  was  held  that  the  presump- 
tion of  the  appellate  court  would  be  that  there  was  no  evidence 
introduced  in  support  of  a  fact  in  issue  unless  the  bill  contained 
the  substance  of  the  evidence  introduced  to  prove  the  fact,  or 
stated  that  the  fact  was  proven,  or  that  evidence  was  introduced 
tending  to  prove  the  fact.  Under  this  decision,  the  burden  and 
duty  of  inserting  these  recitals  in  the  bill  was  cast  upon  the  dis- 
trict attorney.  As  the  bill  in  that  case  was  silent  as  to  the  venue, 
the  court  presumed  that  the  fact  had  not  been  proved,  and  ac- 
cordingly reversed  the  judgment. 

To  the  same  effect  was  the  case  of  People  v.  English.^ 

In  People  v.  Marks,***  however,  where  there  was  no  recital  in 
the  bill  that  it  contained  all  the  evidence,  nor  anything  showing 
that  evidence  of  the  venue  had  been  given,  the  court,  in  apparent 
disregard  of  the  rule  in  the  Fisher  case,  presumed  that  the  fact 
had  been  proved,  and  held  that,  if  that  was  not  so,  it  was  the  duty 
of  the  defendant  to  have  affirmatively  shown  it. 

A  similar  ruling  was  made  in  People  v.  Huff,**  People  v.  Leong 
Ring,**  People  v.  Carroll  ••  and  People  v.  Tonielli,*'  in  none  of 
which  cases  did  the  bill  recite  that  it  contained  all  the  evidence, 
and  in  all  of  which  the  court  held  that  a  fact  essential  for  the 
support  of  the  verdict,  as  to  which  the  bill  was  silent,  must  be 
presumed  to  have  been  proved. 

In  People  v.  Buckley •«  and  People  v.  Griffith**  the  court  re- 
versed itself  once  more  and  returned  to  the  rule  of  the  cases  of 
Fisher  and  English,  above  cited,  holding  that  the  presumption 
must  be  that  the  bill  contains  all  the  evidence,  even  when  there 
is  no  recital  to  that  effect,  and  again  casting  upon  the  people  the 
duty  of  seeing  that  the  biU  contains  all  the  evidence,  or,  at  least, 
some  evidence  or  recital  tending  to  support  every  fact  material 
for  the  prosecution. 


e*  52  Cal.  211. 
•b  72  Cal.  46,  13  Pac.  149. 
«o  72  Cal.  117,  13  Pac.  168. 
w  77  Cal.  117,  19  Pac.  254. 


««  80  CaL  153,  22  Pac.  129. 
«  81  Cal.  275,  22  Pac.  678. 
e«  116  CaL  146,  47  Pac  1009. 
•^  122  CaL  212,  54  Fac  725. 
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Finally,  in  People  v.  Coulter,**  the  supreme  court,  while  adher- 
ing to  the  rule  recognized  and  acted  upon  in  the  cases  of  Fisher, 
English,  Buckley  and  Griffith,  as  a  general  proposition,  refused  to 
apply  it  in  a  case  where  the  bill  in  terms  purported  to  give  the 
evidence  as  to  only  one  matter  or  issue  out  of  many,  and  was 
expressly  confined  to  that  purpose.  The  bill  there  stated  that  three 
witnesses  were  examined  on  behalf  of  the  people,  twelve  on  behalf 
of  the  defendant,  and  five  for  the  people  in  rebuttal,  but  gave 
only  a  few  words  of  the  testimony  of  two  of  them.  Upon  this 
state  of  the  record  the  court  held  that  the  presumption  as  to  the 
completeness  of  the  bill  could  only  extend  to  the  matter  as  to 
which  the  testimony  set  forth  referred,  and  that  there  could  be 
no  presumption  that  no  testimony  had  been  given  as  to  other 
facts  essential  to  the  case  of  the  prosecution.  The  court,  in  com- 
ing to  this  conclusion,  pointed  out  that  in  both  the  Buckley  and 
Griffith  cases  the  bills  contained  expressions  to  the  effect  that  the 
evidence  set  forth  in  the  bills  was  all  that  was  given  at  the  trial. 
Of  course,  any  such  expression  as  this,  like  the  statement  that  the 
bill  contains  all  the  evidence,  leaves  no  room  for  any  presumption 
at  all  as  to  whether  any  testimony  was  given  concerning  a  fact 
not  mentioned  in  the  bill. 

The  decision  in  the  Coulter  case  met  with  a  vigorous  protest 
from  the  minority  of  the  court,  but  until  and  unless  it  be  over- 
ruled the  practice  may  be  considered  as  now  settled  in  conformity 
with  a  principle  which  may  be  thus  stated :  If  the  bill  shows  that 
evidence  was  given  as  to  one  or  more,  but  not  all,  of  the  facts 
essential  to  a  verdict  for  the  people,  and  contains  no  expression 
to  the  effect  that  other  evidence  was  given  on  the  trial,  it  will  be 
presumed  that  no  evidence  was  given  of  the  facts  upon  which 
the  bill  is  silent;  if,  on  the  contrary,  the  bill  affirmatively  shows 
that  it  contains  only  a  partial  statement  of  the  evidence,  the  pre- 
sumption  will  be  that  there  was  no  other  evidence  concerning  the 
facts  dealt  with  by  the  bill,  but  that  all  the  other  facts  essential 
to  the  verdict  were  proved. 

The  result  of  the  Coulter  case  is  to  impose  upon  the  defendant 
the  necessity  of  assuming  the  burden  of  establishing  a  negative 
proposition,  instead  of  leaving  the  matter,  as  formerly,  to  the 
district  attorney. 

•k  145  Cal.  66,  78  P&c.  348. 


§153 


PAPERS  OK  WHICH  THE  MOTION  MAY  BE  MADE. 


788 


In  civil  cases,  it  may  happen  that  a  statement  will  affirmativdy 
show  that  material  evidence  has  been  omitted/  and  in  sach  case,  as 
a  matter  of  course,  the  presumption  that  such  evidence  was  not 
given  cannot  arise.  But  in  order  to  rebut  the  presumption  it 
must  be  affirmatively  shown,  not  merely  that  evidence  has  been 
omitted,  but  that  evidence  has  been  omitted  which  is. material  to 
the  errors  specified.  For,  tinder  the  rules  already  explained,  nearly 
every  statement,  which  is  properly  prepared,  omits  a  considerable 
portion  of  the  evidence,  and  unless  the  contrary  be  shown,  it  will 
be  presumed  that  the  portion  which  appears  to  have  been  omitted 
was  not  material  to  the  specifications.* 

§  153.  Presentation  of  the  Proposed  Statement  and  Amend- 
ments for  Settlement.— As  will  be  hereafter  shown,^  the  Code  of 
Civil  Procedure,  as  amended  in  1874,  requires  the  statement  to  be 
settled  by  the  judge  in  all  cases,  whether  amendments  are  pro- 
posed or  not,  and  if  proposed,  whether  they  are  agreed  to  or  not. 
There  must  therefore  be  a  presentation  for  settlement  in  all  cases. 
Such  presentation  is  the  next  thing  in  order  after  the  amend- 
ments are  in,  or  if  there  be  no  amendments,  after  the  time  for 
proposing  them  has  expired.  There  is  not  the  slightest  use  in  serv- 
ing a  notice  that  the  party  does  not  agree  to  the  amendments,  as 
some  practitioners  are  in  the  habit  of  doing.'  The  only  thing 
necessary  is  to  take  steps  for  the  presentation  of  the  statement  for 
settlement.  The  provision  of  the  act  of  1851  was  that*  "such 
statement,  when  containing  any  portion  of  the  evidence  of  the  case, 


T  See  cases  cited  in  subdivisioii  2  of 
the  preceding  section. 

8  In  Owen  y.  Morton,  OTerruled  in 
Hidden  v.  Jordan,  above  cited,  it 
affirmatively  appeared  that  some  of 
the  evidence  had  been  omitted.  And 
see  Sullivan  y.  Washburne  etc.  Co.,  139 
Cal.  257,  72  Pac.  992. 

1  See  sections  157  and  158,  post. 

2  Many  practitioners  are  in  the 
habit,  when  a  statement  is  proposed, 
of  serving  and  filing  a  notice  to  the 
moving  party  that  the  proposed  state- 
ment is  not  agreed  to,  and  when 
amendments  are  proposed,  of  serving 
and  filing  a  notice  to  the  party  pro- 
posing them  that  they  are  not  agreed 
to.  This  practice  was  probably,  in  its 
origin,  to  prevent  an  implied  agree- 
ment to  the  statement  or  amendments 


as  proposed.  The  implied  authentica- 
tion theory  was  put  an  end  to  in  18d3. 
Properly  speaking,  it  applied  only  to 
statements  on  appeal,  and  not  to  state- 
ments on  motion  for  new  trial.  And 
even  in  relation  to  statements  on  ap- 
peal, the  practice  was  unauthorized. 
For  the  provision  was  that  if  the  one 
party  failed  to  propose  amendments, 
or  the  other  failed  to  "notify  an  ap- 
pearance before  the  judge,"  the  state- 
ment or  amendments  should  be  deemed 
to  bo  agreed  to  as  proposed.  See  the 
whole  subject  explained  in  section  157, 
post.  Since  1863,  however,  the  im- 
plied authentication  theory  has  not 
obtained.  And  the  practice  above 
mentioned  can  serve  no  purpose. 
•  Laws  of  1851,  p.  81,  sec  195. 
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and  not  agreed  to  by  the  adverse  party,  shall  be  sealed  by  the 
judge  upon  notice."  This  provision  stood  until  1861,  when  it  was 
amended  so  as  to  read  as  follows:^  ''Such  statement,  when  not 
agreed  to  by  the  adverse  party,  shall  be  settled  by  the  judge  upon 
notice."  This  language  was  reproduced  in  the  subsequent  amend- 
ments.'^  The  provision  was  somewhat  indefinite — ^its  only  require- 
ment being  that  the  settlement  should  be  ''upon  notice."  The 
time  and  manner  of  the  presentation  was  left  to  be  regulated  by 
role  of  court,  or  by  the  discretion  of  the  judge  in  each  case.  The 
provision  of  the  code  as  amended  in  1874  *  is  more  definite.  Sec- 
tion 659,  as  then  amended,  contains  the  following: 

"Sec.  659  (subd.  3) If  the  amendments  be  adopted  the 

statement  shall  be  amended  accordingly,  and  then  presented  to  the 
judge  who  tried  or  heard  the  cause,  for  settlement,  or  be  delivered 
to  the  clerk  of  the  court  for  the  judge.  If  not  adopted  the  pro- 
posed statement  and  amendments  shall,  within  ten  days  thereafter, 
be  presented  by  the  moving  party  to  the  judge,  upon  five  days' 
notice  to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court 
for  the  judge ;  and  thereupon  the  same  proceedings  for  the  settle- 
ment of  the  statement  shall  be  taken  by  the  parties  and  clerk  and 
judge  as  are  required  for  the  settlement  of  bills  of  exceptions  by 
section  650.  If  the  action  was  heard  by  a  referee,  the  same  pro- 
ceedings shall  be  had  for  the  settlement  of  the  statement  by  him 
as  are  required  by  that  section  for  the  settlement  of  bills  of  ex- 
captions  by  a  referee.  If  no  amendments  are  served  within  the 
time  designated,  or  if  served  are  allowed,  the  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  judge  or  referee 

for  settlement,  without  notice  to  the  adverse  party " 

And  section  650,  referred  to  in  the  afiove  provision,  contains  a 
provision  for  delivery  to  the  derk  similar  to  the  one  above  quoted, 
and  then  proceeds  as  follows : 

.  "Sec.  650 When  received  by  the  clerk  he  must  imme- 
diately deliver  them  to  the  judge,  if  he  be  in  the  county;  if  he  be 
absent  from  the  county,  and  either  party  desire  the  papers  to  be 
forwarded  to  the  judge,  the  clerk  must,  upon  notice  in  writing  of 
such  party,  immediately  forward  them  by  mail  or  other  safe 

4  Laws  of  1861,  p.  590,  sec.  195.  •  As  first  adopted,  the  California 

V  Laws  of  1863^  p.   643;   Laws  of  code  did  not  provide  for  statements. 

1863-64,  p.  246;  Laws  of  1865-66,  p.  For  corresponding  provisions  of  other 

845.  codes,  see  note  4,  section  145,  ante. 
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channel;  if  not  thus  forwarded,  the  clerk  must  deliver  them  to 
the  judge  immediately  after  his  return  to  the  county.  When  re- 
ceived from  the  clerk  the  judge  must  designate  the  time  at  which 
he  will  settle  the  bill,  and  the  clerk  must  immediately  notify  the 
parties  of  such  designation.  At  the  time  designated,  the  judge 
must  settle  the  bill.  The  bill  must  thereupon  be  engrossed  and 
presented  to  the  judge  to  be  certified,  by  the  party  presenting  it, 
within  ten  days.  If  the  action  was  tried  before  a  referee,  the 
proposed  bill  with  the  amendments,  if  any,  must  be  presented  to 
such  referee  for  settlement  within  ten  days  after  service  of  the 
amendments,  upon  notice  of  five  days  to  the  adverse  party,  and 
thereupon  the  referee  shaU  settle  the  bill.  If  no  amendments  are 
served,  or  if  served  are  allowed,  the  proposed  bill  may  be  pre- 
sented, with  the  amendments,  if  any,  to  the  judge  or  referee  for 
settlement,  without  notice  to  the  adverse  party " 

The  obvious  purpose  of  these  provisions  has  been  said  to  be 
that  the  parties  may  have  notice  of  the  time  when  the  statement 
is  to  be  settled,  and  to  furnish  different  methods,  suited  to  different 
conditions,  for  giving  this  notice.  In  Mellor  v.  Crouch,**  which 
is  justly  recognized  as  a  leading  authority  upon  the  construction 
of  this  statute,  the  court  said : 

''When  the  statement  and  amendments  are  presented  directly 
to  the  judge,  there  is  no  provision  for  any  notice  of  the  time 
of  settlement  to  be  thereafter  given  by  either  the  judge  or  the 
clerk;  and  in  such  case,  therefore,  the  five  days'  notice  mentioned 
in  section  659  must  be  given  by  the  party  himself.  But  when  the 
papers  are  delivered  to  the  clerk  for  the  judge,  the  purpose  of 
the  code  is  effected  through  the  requirement  that  then  the  judge 
must  designate  a  time  for  settlement,  and  the  derk  must  give 
notice  of  it.  The  provision  about  the  five  days'  notice  in  section 
659  qualifies,  we  think,  only  the  preceding  clause  of  the  sen- 
tence, and  is  not  applicable  to  the  case  when  the  statement  and 
amendments  are  delivered  to  the  clerk  for  the  judge." 

And  in  the  late  case  of  Douglas  v.  Southern  Pacific  Co.,**  the 
court  said: 

**The  purpose  of  the  provision  is  twofold:  to  fix  a  time  when 
the  statement  shall  be  presented,  and  to  provide  different  methods 
whereby  the  adverse  party  may  have  notice  of  the  fact.  The  state- 
ment must,  unless  the  time  is  extended,  be  presented  within  ten 

te  76  Cai  594,  18  Pac.  685.  •^  151  CaL  242,  90  Pae.  53S. 
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days,  but  the  method  of  its  presentation  is  optional  with  the 
moving  party;  he  may  present  it  on  five  days'  notice  to  his  ad- 
versary, or  he  may  deliver  it  to  the  clerk  for  the  judge.  (Mellor 
V.  Crouch,  76  Cal.  594,  [18  Pac.  685].)  In  the  one  case  the 
adverse  party  is  actually  advised  by  the  notice  when  it  will  be 
presented,  which  may  be  at  a  time  earlier  than  the  ten  days,  and 
at  which  time  the  court  may  fix  the  date  of  settlement ;  in  the  other, 
he  has  constructive  notice  of  its  presentation  by  the  expiration  of 
the  time  within  which  the  law  requires  it  to  be  presented,  and 
will  receive  notice  of  the  date  of  settlement  from  the  clerk.  (Code 
Civ.  Proc.,  sec.  659.)  In  either  event,  however,  the  main  pur- 
pose of  the  provision  of  the  statute  is  fulfilled — ^he  has  notice  of 
its  presentation." 

Notwithstanding  some  slight  inconsistencies  in  the  foregoing  au- 
thorities, they  agree  in  the  main.*®  Two  courses  are  manifestly 
open  to  the  moving  party,  and  upon  the  course  adopted  rests  the 
time  and  manner  of  giving  the  notice  required  in  all  cases  where 
amendments  are  proposed  and  not  agreed  to.  If  presentation  is 
made  directly  to  the  judge,  a  notice  of  such  presentation  must  be 
given  the  adverse  party  within  the  time  fixed  (ten  days)  or  some 
lawful  extension  thereof ;  •*  otherwise,  not  only  does  the  juris- 
diction of  the  judge  to  settle  the  statement  fail,  but  the  right  of 
the  moving  party  to  have  a  statement  lapses,**  and  he  cannot  there- 


to It  wiU  be  observed  that  in  the 
last-cited  case  there  is  an  intimation 
that  the  five-day  notice  prescribed  by 
section  659  is  merely  a  notice  that  an 
application  wiU  be  made  to  the  judse 
to  fix  a  time  for  the  settlement  of  the 
statement,  instead  of,  as  suggested  in 
Mellor  V.  Crouch,  a  notice  of  the  date 
of  actual  settlement.  The  statute  is 
Qot  very  clear  on  the  point.  It  simply 
provides  for  presentation  to  the  judge 
without  saying  what  his  subsequent 
duties  are.  Nowhere  is  he  expressly 
required  to  settle  the  bill.  It  is  dif- 
ferent where  the  papers  reach  him 
through  the  clerk.  In  such  a  case  it 
is  expressly  provided  that  the  judge 
shall  designate  a  time  to  settle  the 
bill,  the  clerk  shall  notify  both  parties 
of  the  time  so  designated,  and  "at  the. 
time  designated^'  the  judge  shall  set- 
tle the  bill.  In  the  case  of  the 
referee  the  statute  expressly  points  out 
what  that  official  shall  do  under  anal- 
ogous  eircumstances,  *'and   thereupon 


the  referee  shall  settle  the  till," 
This  is  believed  to  be  the  proper  pro- 
cedure In  the  case  of  the  judge.  No 
reason  has  ever  been  suggested  for  a 
different  rule.  What  is  the  purpose 
of  the  five-day  noticef  Is  it  merely 
to  ask  the  judge  to  set  the  time  when 
he  can  settle  the  statement  f  It  is  not 
denied  that  the  judge  may  in  his  dis- 
cretion postpone  such  settlement;  but 
it  is  believed  that  he  may  also,  in  his 
discretion,  settle  the  bill  or  statement 
on  the  day  fixed,  without  further  post- 
ponement. 

•d  In  Douglas  v.  Southern  Pacific 
Co.,  151  Cal.  242,  90  Pac.  538,  the 
power  of  the  court  to  extend  the  time 
to  give  the  notices  provided  for  in  the 
two  sections  under  consideration  was 
fully  upheld  under  the  authority  of 
section  1054,  Code  of  Civil  Procedure. 

«•  See  Gallardo  v.  A.  &  P.  T.  Co., 
49  Cal.  510;  Wills  v.  Rhen  Kong, 
70  Cal.  548,  11  Pac.  780;  Hicks  v. 
Masten,  101  Cal  651,  36  Pac.  130; 
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after  have  one,  unless,  under  the  provisions  of  section  473  of  the 
Code  of  Civil  Procedure,  he  is  enabled  to  obtain  relief  from  the 
result  of  inadvertence,  etc.*'  The  simpler  course,  therefore,  and 
the  one  involving  the  smallest  degree  of  responsibility,  is  to  de- 
liver the  statement  with  the  amendments  to  the  clerk  for  the 
judge.**  Such  course  relieves  the  moving  party  from  the  neces- 
sity of  giving  any  notice  at  all.  AU  that  is  required  of  him  is  a 
simple  delivery  to  the  clerk,  without  any  notice  to  the  adverse 
party,***  and  he  need  not  trouble  himself  to  do  anything  further 
until  he  receives  a  notice  from  the  clerk  of  the  time  and  place  at 
which  the  statement  will  be  settled.*^    But  whether  presentation 


Witter  V.  Andrews,  122  Cal.  1,  54  Pac. 
276;  Curtin  v.  Ingle,  155  Cal.  53,  99 
Pac.  480 ;  and  see,  also,  Jue  Fook  Sam 
V.  Lord,  83  Cal.  159,  23  Pac.  225: 
Henry  v.  Merguire,  106  CaL  142,  39 
Pac.  599;  and  see  note  2,  section 
260,  post.  But  the  notice  may  be 
waived.  Cooper  v.  Burch,  140  Cal. 
548,  74  Pac.  37;  Hicks  v.  Masten,  101 
Cal.  651,  36  Pac.  130.  Having  once 
refused  to  settle  a  statement  for  want 
of  the  notice  required,  the  matter  is 
ended  so  far  as  the  jurisdiction  of  the 
judge  is  concerned;  and  if,  after  such 
refusal,  the  moving  party  proceeds, 
notwithstanding  the  same,  to  engross 
the  statement,  such  engrossed  state- 
ment becomes  in  reality  a  new  state- 
ment, and  the  judge  is  not  empowered 
to  settle  and  allow  it.  Wills  v.  Bhen 
Kong,  70  Cal.  548,  11  Pac.  780. 

The  rule  is  the  same  in  Montana. 
See  State  v.  Court,  28  Mont.  126,  72 
Pac.  412. 

ec  Hicks  v.  Masten,  101  Cal.  651, 
36  Pac.  130;  Bollinger  v.  Bollinger, 
153  Cal.  190,  94  Pac.  770;  and  see 
Stonesifer  v.  Armstrong,  86  Cal.  594, 
25  Pac.  50 ;  Stonesifer  v.  Kilburn,  94 
Cal.  33,  29  Pac.  332. 

0s  There  is  a  similar  provision  as  to 
delivery  in  the  California  Penal  Code. 
See  People  v.  Sprague,  53  Cal.  422,  and 
look  at  Sprague  v.  Fawcett,  53  Cal. 
408;  People  V.  Raschke,  73  Cal.  378, 15 
Pac.  13;  People  v.  Goldenson,  76  Cal. 
328,  19  Pac.  161.  The  provision  was 
probably  suggested  by  the  remarks  of 
Field,  C.  J.,  in  People  v.  Lee,  14  Cal. 
510.  In  that  case  it  was  held  that 
the  time  to  file  a  bill  of  exceptions  in 
a  criminal  case  was  merely  direetoryi 


but  that  the  direction  ought  to  be 
followed  unless  a  ffood  eseose  was 
shown;  and  with  reference  to  the  ex- 
cuse offered  in  the  case,  Field,  C.  J^ 
said :  "In  the  present  case  the  biU  was 
filed  with  the  clerk  on  the  last  day  of 
the  extended  time,  and  the  excuse 
offered  of  inability  to  find  the  judge 
was  reasonable  and  sufiicient.  Indeed, 
we  are  of  opinion  that  the  proposed 
statement  or  bill  in  a  eriminal  ease 
may,  whenever  a  judge  ia  not  found 
for  its  presentation  to  him  personaUy, 
be  delivered  to  the  clerk  of  the  eonrt 
for  him.  The  clerk's  ofi&ee  is  the 
'proper  place  for  the  deposit  of  papers 
for  the  judge  in  hia  absence  from  his 
chambers.  The  clerk  should  minute 
on  the  document  the  date  of  its  re- 
ceipt, and  hand  it  to  the  jndge  at  the 
earliest  convenient  opportunity." 

9^  Possibly  an  argument  that  the 
party  should  give  notice  of  the  d^v- 
ery  to  the  clerk  might  be  founded 
upon  the  somewhat  awkward  arrange- 
ment of  the  clauses  of  the  sentence. 
But  for  what  purpose  could  such  a 
notice  be  required?  The  material 
thing  for  the  prevailing  party  to  know 
is  the  time  and  place  of  the  settle- 
ment, and  of  that  he  is  notified 
by  the  £lerk.  The  authorities  are  the 
other  way.  See  Mellor  v.  Crouch,  76 
Cal.  594,  18  Pac.  685;  Curtin  v.  Ingle, 
155  Gal.  53,  99  Pac.  480. 

«k  If  the  judge  should  neglect  to 
designate  the  time  of  the  settlement, 
could  the  moving  party  compel  aetiov 
by  writ  of  mandate?  Or  would  it  be 
necessary  for  him  to  wait  indefinitely 
the  will  and  pleasure  of  the  judge  in 
the  matter! 
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be  made  direct  to  the  judge,  or  delivery  to  the  derk,  sach  presents* 
tion  or  delivery  must,  in  either  case,  be  within  ten  days,  unless 
the  time  be  extended.*" 

If  no  amendments  be  proposed,  or,  if  proposed,  if  they  be  agreed 
to,  presentation  may  be  made  directly  to  the  judge  without  notice 
to  the  adverse  party;  and  such  presentation  need  not  be  within 
the  ten  days  prescribed  with  reference  to  cases  where  the  amend* 
ments  are  not  adopted,  but  may  be  within  a  reasonable  time/ 
No  provision  is  made  for  delivery  to  the  clerk  in  a  case  where 
amendments  are  not  proposed.  It  is  otherwise,  however,  if  amend- 
ments be  proposed,  even  though  they  be  agreed  to,  and  the  same 
course  is  pursued  as  where  the  amendments  are  rejected. 

When  delivery  is  made  to  the  clerk,  he  is  required  to  present 
the  papers  to  the  judge  ** immediately,"  if  the  latter  is  within  the 
county;  otherwise,  ** immediately  after  his  return  to  the  county." 
Provision  is  made  for  requiring  the  clerk,  upon  notice,  when  the 
judge  is  out  of  the  county,  to  forward  the  papers  to  him.  In  all 
cases  it  is  made  the  duty  of  the  judge,  when  the  papers  reach  him 
through  the  clerk,  to  designate  the  time  at  which  he  will  settle 
them,  ''and  the  clerk  must  immediately  notify  the  parties  of  such 
designation." 

As  the  statute  merely  requires  the  judge  to  ''designate  the  time 
at  which  he  will  settle  the  bill,"  and  the  clerk  to  "immediately 
notify  the  parties  of  such  designation,"  it  would  seem  that  there 
is  no  limitation  upon  the  time  which  may  be  designated.  In  Hor- 
ton  V.  Jack,*  where  the  bill  was  settled  in  open  court,  the  attorneys 
for  both  sides  being  present,  the  supreme  court  held  that  there 
was  no  reason  why  the  judge  could  not  designate  the  very  time 
of  the  receipt  of  the  papers.  Since  the  statute  does  not  specify 
how  much  notice  shall  be  given,  it  is  a  matter  wholly  within  the 
discretion  of  the  court,  and  the  appellate  court  will  not  interfere 


•m  See  note  6d,  supra, 

f  See  PendergiasB  v.  Cross,  73  Cal. 
476,  15  Pac.  63 ;  Houghton  v.  Superior 
Court,  128  Cal.  352,  60  Pac.  972; 
Black  y.  HiUiker,  130  Cal.  190,  62 
Pac.  481;  Gay  v.  Torrance,  143  Cal. 
14,  76  Pac.  717;  and  see  Horton  v. 
Jack,  115  Cal.  29,  46  Pac.  920. 

As  to  the  Idaho  rule,  see  Coast 
Lumber  Co.  v.  Wood,  18  Idaho,  28, 
108  Pac  338,  and  cases  cited.    This 


opinion  covers  the  rules  of  practice 
involved  very  fully. 

The  doctrine  of  reasonable  time 
when  amendments  are  presented  and 
agreed  to  was  upheld  in  the  following 
decision:  Woodard  v,  Webster,  20 
Mont.  279,  50  Pac.  791. 

Fifty-seven  days'  delay  was  held  to 
be  unreasonable  in  Woodard  v.  Web- 
ster, supra. 

8  116  Cal.  29,  46  Pac.  920. 
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with  the  exercise  of  such  discretion  except  in  case  of  its  manifest 
abuse. 

No  provision  is  made  for  the  manner  in  which  amendments  are 
to  be  accepted  or  rejected,  and  no  provision  is  made  for  notice 
relative  thereto.  It  has  therefore  been  held  that  notice  need  not 
be  given,  and  that  the  adoption  of  amendments  may  be  presumed. 
If  they  are  agreed  to,  the  statute  requires  that  the  statement 
shall  be  amended  accordingly,  and  then  presented  to  the  judge 
directly  or  to  the  clerk  for  the  judge,  but  without  notice.  In  Black 
V.  Hilliker  •  the  supreme  court  said : 

**It  does  not  appear  from  the  record  that  the  plaintiflf  ever  gave 
to  the  defendant  any  notice  whether  her  amendments  were  adopted 

or  rejected It  was  not  necessary  for  him  to  give  notice  that 

he  adopted  her  amendments,  and  his  failure  to  give  any  notice 
in  reference  thereto  was  of  itself  an  s^dmission  that  they  were 
allowed.** 

In  Gay  v.  Torrance,*®  amendments  were  proposed  on  February 
18th.  February  28th  being  Sunday,  the  ten  days'  time  allowed 
plaintiff  to  deliver  to  the  clerk  for  the  judge  her  statement  and 
the  amendments  thereto  did  not  expire  until  February  29th.  On 
that  day  the  attorneys  for  the  respective  parties  met  by  appoint- 
ment for  the  purpose  of  considering  the  proposed  amendments, 
**with  the  view  of  facilitating  the  settlement  of  the  bill."  At  this 
meeting  a  large  number  of  the  proposed  amendments  were  con- 
sented to,  and  a  smaller  number  left  in  suspense.  On  March  3d 
plaintiff's  attorney  notified  defendant's  attorney  that  three  hun- 
dred and  eighty  of  his  amendments  were  accepted  and  that  he 
(plaintiff's  attorney)  was  satisfied  that  many  of  the  remainder 
could  be  agreed  to.  On  the  same  day  consideration  of  the  amend- 
ments was  resumed,  and  a  number  of  them  left  standing  with 
the  words  **No"  or  ** Disallowed"  left  opposite  them.  On  March 
7th  the  bill  and  the  amendments  were  handed  to  the  clerk  for  the 
judge.  Attached  to  the  papers  was  a  statement  to  the  effect  that 
the  amendments  were  allowed.  The  following  day  plaintiff's  at- 
torney stated  in  open  court  that  by  an  oversight  he  had  allowed 
the  time  to  present  the  bill  to  lapse,  but  that  he  allowed  the  amend- 
ments, and  therefore  asked  that  the  bill  be  settled  that  it  might 
be  engrossed.  This  was  refused,  but  a  writ  of  mandate  from  the 
supreme  court  compelled  the  judge  to  settle  the  bill,  the  higher 

•  130  CaL  190,  62  Pac.  481.  lo  143  CaL  14,  76  Pac.  717. 
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court  holding  that  no  notice  of  the  acceptance  or  rejection  of  the 
amendments  was  required,  and,  having  accepted  the  amendments, 
plaintiff  was  entitled  to  have  his  bill  settled,  if  presented  within 
a  reasonable  time.*®* 

It  would  seem,  therefore,  that  the  result  of  the  failure  of  the 
moving  party  to  present  his  statement  or  biU  with  the  amendments 
proposed,  within  the  time  required  when  amendments  are  rejected, 
conceding  that  he  is  not  entitled  to  relief  under  section  473  of  the 
Code  of  Civil  Procedure,  would  be  merely  to  impose  upon  him 
the  necessity  of  accepting,  willy-nilly,  the  amendments  proposed, 
trusting  to  the  judge  to  eliminate  such  as  are  objectionable  in 
reality,  and  not  merely  unfavorable.  And  if  he  has  given  notice, 
failure  to  present  the  statement  or  bill  according  thereto,  would 
perhaps  merely  render  the  same  nugatory,  and  impose  upon  him 
the  necessity  of  giving  a  second  one;  and  if  there, is  not  time 
sufficient  remaining  of  the  original  ten  days  within  which  he  is 
required  to  present  the  bill  or  statement,  to  enable  him  to  give 
the  five  days'  notice  which  is  also  required  when  the  amendments 
are  rejected,  he  may  again  save  his  right  to  a  settlement  by  ac- 
cepting the  amendments.*®** 

The  object  of  giving  notice  of  the  time  and  place  of  settlement 
is  to  enable  the  respondent  to  interpose  whatever  objections  he 
may  have  to  such  settlement;  and  it  is  doubtless  well  settled  that 
failure  to  give  the  notice  will  invalidate  the  settlement  and  render 
the  statement  itself  a  nullity.*®* 


10*  In  Collins  v.  Goodwin  (Nov.),  108 
Pac.  4,  it  was  held  that  where  no  no- 
tice was  ^ven  as  to  acceptance  or 
rejection  of  amendments,  it  would  be 
assumed  that  ihej  were  accepted. 
And  see  cases  cited. 

lOb  Of  course  the  party  cannot 
avoid  the  necessity  of  giving  the  no- 
tice, or  of  presenting  the  bill  or  state- 
ment within  the  required  time,  and  at 
the  same  time  refuse  to  adopt  the 
amendments.  The  defendants  in 
Whipple  V.  Hopkins,  119  Cal.  349,  51 
Pac.  535,  attempted  to  do  this  very- 
thing.  The  amendments  were  pro- 
posed on  the  18th  of  March.  No 
action  was  taken  by  the  moving  party 
until  the  21st  of  August,  when  they 
gave  notice  that  they  would  ask  the 
court  to  disallow  the  amendments  and 


settle  the  bill  as  originally  proposed. 
The  court  said:  "As  the  defendants 
refused  to  adopt  the  amendments,  they 
were  reauired  under  section  650  of  the 
Ck)de  of  Civil  Procedure,  within  ten 
days  after  receiving  the  proposed 
amendments,  to  present  them  with  the 
proposed  bill  to  the  judge  who  tried 
the  case,  for  settlement,  upon  five 
days'  notice  to  the  opposite  party,  and 
the  failure  to  do  so  justified  the  court 
in  refusing  to  settle  the  bill.  Henry 
V.  Merguire,  106  Cal.  142,  39  Pac.  599. 
In  Pendergrass  v.  Cross,  73  Cal.  475, 
15  Pac.  63,  the  moving  party  adopted 
the  proposed  amendments,  and  there 
was  no  occasion  to  give  to  the  opposite 
party  any  notice  of  settlement." 

IOC  First  Nat.  Bank  v.  Daniels,  26 
OkL  383, 108  Pac  748,  and  cases  cited. 
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When  the  statement  and  amendments  are  presented  for  settle- 
ment, with  defendant's  objections,  it  has  been  held  that  whether 
the  latter  are  deemed  well  founded  or  not,  the  judge  may  prop- 
erly refuse  to  settle  the  statement,  or  he  may  settle  it  and  deny 
the  motion.*®* 

As  a  matter  of  course,  the  statement  must  be  presented  to  the 
official  who  is  to  settle  it.  It  is  sometimes  not  an  easy  matter  to 
determine  who  is  the  proper  official.  Section  659,  subdivision  3, 
Code  of  Civil  Procedure,  provides  that  presentation  shall  be  made 
to  the  judge  who  tried  or  heard  the  cause,  for  settlement.  Further 
on  it  provides  that  settlement  shall  be  by  the  same  proceedings 
which  are  prescribed  by  section  650  in  the  settlement  of  bills  of 
exceptions.  Section  653  of  the  same  code  prescribes  that  a  judf^ 
may  settle  a  bill  of  exceptions  after  as  well  as  before  he 
to  be  such.  This  provision  was  manifestly  intended  to  cover 
where,  after  trial  or  hearing,  and  pending  the  proceedings  looking 
to  the  preparation  of  a  statement,  a  judge  ceases  to  be  such.  In 
Cummings  v.  Conlan,**  therefore,  the  judge  who  tried  the  emm 
settled  the  statement,  although  he  had  in  the  meantime  ceased  to 
be  judge.  Ordinarily,  there  is  no  question  but  that  this  proceed- 
ing is  the  proper  one;  but  in  that  case  the  motion  for  a  new  trial 
was  made  on  the  minutes  of  the  court.  This  necessitated  the  sub- 
sequent preparation  of  a  statement  on  appeal,  instead  of  the 
preparation  before  the  hearing  of  the  motion,  and  as  the  motion 
was  heard  by  a  different  judge,  the  supreme  court  held  that  the 
latter  was  the  official  whose  duty  it  was  to  settle  the  bill. 

The  question,  therefore,  as  to  who  is  authorized  to  settle  the 
bill  or  statement,  where  the  judge  who  tried  the  case  has  ceased 
to  hold  office/  depends  upon  whether  the  motion  is  made  on  the 
minutes  of  the  court  or  upon  a  statement  prepared  before  the 
hearing.  If  the  former,  the  judge  who  hears  the  motion  must 
settle  it;  otherwise,  it  must  be  settled  by  the  judge  who  tried  the 


lOd  Wright  V.  Mathews,  28  Mont.  442, 
72  Pac.  820 ;  also,  Sweeney  v.  Railway 
Co.,  11  Mont.  34,  27  Pac.  347;  Power 
V.  Lenoir,  22  Mont.  169,  56  Pac.  106; 
Beach  v.  Spokane  etc.  Co.,  25  Mont. 
367,  65  Pac.  106;  Burns  v.  Napton,  28 
Mont.  360,  68  Pac.  17  j  State  v.  Court, 
28  Mont.  123,  72  Pac.  412. 

11  66  Cal.  403,  5  Pac.  796,  903. 


This  decision  was  plainlj  ineoa- 
sistent  with  the  earlier  ease  of  Downer 
V.  Hallman,  58  Cal.  62;  and  with 
People  v.  Hod^don,  55  CaL  72,  36  Am. 
Bep.  30.  It  is  true  the  latter  was  a 
criminal  case,  which  ia  ga?emed  by 
different  provisiomi  of  law. 

Also  Finn  t.  SpagnoU,  67  OaL  330, 
7  Pac.  746. 
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case.  In  either  case  settlement  may  be  done  by  either  whether  he 
is  still  a  judge,  or  has  ceased  to  hold  office.^' 

If,  however,  a  judge  who  has  ceased  to  hold  office  refuses  to 
settle  a  bill  as  he  is  authorized  to  do  under  the  provisions  of 
section  653  of  the  Code  of  Civil  Procedure,  there  can  be  no  remedy 
by  mandamus.^^  In  such  case  the  sole  remedy  is  that  provided 
by  rule  XXYII  of  the  supreme  court,  adopted  under  the  authority 
of  section  653,  which  is  as  follows: 

''When  the  judge  before  whom  an  action  was  tried  is  dead, 
or  is  removed  from  office,  any  unsettled  bill  of  exceptions  or  state- 
ment on  motion  for  new  trial  thereini  may  be  settled  and  certi- 
fied by  his  successor  in  office;  or  if  he  be  disqualified,  by  a 
judge  of  the  same  or  an  adjoining  county.  And  when  the  judge 
before  whom  an  action  was  tried  becomes  disqualified,  is  absent 
from  the  state,  or  refuses  to  settle  ^*  the  bill  of  exceptions  or  state- 
ment on  motion  for  new  trial,  such  bill  of  exceptions  or  statement 
may  be  settled  and  certified  before  a  judge  of  the  same  or  an  ad- 
joining county."" 


13  Section  653,  California  Code  of 
Civil  Procedure,  is  as  foUows: 

"Sec.  653.  When  the  decision  ex- 
cepted to  was  made  by  any  judicial 
officer,  other  than  a  judge,  the  biU  ot 
exceptions  shall  be  presented  to  such 
judicial  officer,  and  be  settled  and 
signed  by  him  in  the  same  manner  as 
it  is  required  to  be  presented  to,  set- 
tled, and  signed  by  a  court  or  judcre. 
A  judge  or  judicial  officer  may  settle 
and  sign  a  bill  of  exceptions  after  as 
well  as  before  he  ceases  to  be  such 
judge  or  judicial  officer.  If  such 
judge  or  judicial  officer — ^before  the 
bill  of  exceptions  is  settled — dies,  is 
removed  from  office,  becomes  disquali- 
fied, is  absent  from  the  state,  or  re- 
fuses to  settle  the  bUl  of  exceptions, 
or  if  no  mode  is  provided  by  law  for 
the  settlement  of  the  same,  it  shall  be 
settled  and  certified  in  such  manner  as 
the  supreme  court  may  by  its  order  or 
rules  direct.  Judges,  judicial  officers, 
and  the  supreme  court  shall  respec- 
tively possess  the  same  power  in  set- 
tling and  certifying  statements  as  is 
by  this  section  conferred  upon  them  in 
settling  and  certifying  bills  of  excep- 
tions." 

The  above  section  is  as  it  was 
amended  in  1876.    Before  that  it  was 


as  follows :  "If  the  judge  who  presided 
at  the  trial  ceases  to  hold  office  before 
the  bill  is  tendered  or  settled,  he  may 
nevertheless  settle  such  bill,  or  the 
party  may,  as  provided  in  the  preced- 
ing section,  apply  to  the  supreme  court 
to  prove  the  same." 

There  is  a  similar  provision  in  the 
Oklahoma  code,  section  4742,  Willson's 
Bevised  and  Annotated  Statutes  of 
1903,  which  became  operative  March 
10,  1910.  See  Burnett  v.  Davis,  27  Okl. 
124,  111  Pac.  191;  J.  W.  Ripey  Co.  v. 
Ad-t  etc.  Co.,  27  Okl.  600,  112  Pac. 
1119.  See  particularly  the  firat-cited 
case,  where  the  subject  is  discussed  in 
detail. 

i2»  See  Leach  v.  Aitken,  91  Cal. 
484,  28  Pac.  777;  Estate  of  Depeaux, 
118  Cal.  522,  50  Pac.  682.  And  see 
State  V.  Allyn,  7  Wash.  285,  34  Pac. 
914;  but  see  Montana  etc.  Co.  v.  Lind- 
say, 25  Mont.  24,  63  Pac.  715,  where 
the  contrary  view  was  adopted. 

13  The  provision  of  this  rule  as  to 
what  is  to  be  done  where  the  judge 
"refuses  to  settle"  the  statement  or 
bill  seems  to  be  in  conflict  with  the 
statute.     But  see  section  155,  post. 

1*  This  was  formerly  rule  XXIX, 
but  renumbering  neoossitated  a  change. 
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If  the  statement  is  settled  by  any  other  than  the  judge  or  other 
official  before  whom  the  proceedings  took  place,  the  authority  for 
such  settlement  must  be  made  to  appear.^** 

Settlement  must,  of  course,  take  place  before  the  referee  who 
heard  the  case,  but  there  may  also,  in  the  case  of  a  referee,  arise 
the  necessity  for  settlement  by  another  person.  In  which  event  it 
is  believed,  though  there  is  no  decision  directly  in  point,  that  set- 
tlement may  be  obtained  in  the  manner  above  outlined  in  the  case 
of  a  judge  who  ceases  to  hold  office. 

Substantially  the  same  provisions  are  to  be  found  in  section 
1171  of  the  Penal  Code,  with  reference  to  the  time  of  presenta- 
tion of  bills  of  exceptions  for  settlement  or  allowance,  as  are  to 
be  found  in  section  650,  Code  of  Civil  Procedure.  The  same 
stringency  of  construction  is  not  followed  by  the  courts,  however, 
inasmuch  as  the  appellant  is  usually  restrained  of  his  liberty,  and 
is  almost  in  every  case  personally  blameless;  and  this,  it  is  said^ 
should  in  some  measure  control  judicial  discretion,  in  allowing  and 
settling  bills  of  exception  after  the  expiration  of  the  ten  days  pre- 
scribed.^' 

§  164.  Settlemeni  of  the  Statement.— The  settlement  of  the 
statement  is  the  designation  by  the  judge  of  the  matter  which  is 
to  constitute  the  statement.  It  is  a  different  thing  from  the  en- 
grossment,^ which  is  the  copying  out,  in  proper  order,  of  the 
parts  designated,  and  it  is  different  from  the  authentication,*  which 
consists  of  certificate,  which  is  the  evidence  that  the  statement  has 
been  settled. 

In  settling  the  statement  the  judge  is  not  confined  to  a  selection 
from  the  matter  proposed  by  the  parties.  Even  under  the  old 
Practice  Act,  although  the  parties  could,  if  in  accord,  dispense 
with  the  supervision  of  the  judge,  and  settle  and  certify  the  state- 
ment themselves,*  yet  if  they  had  recourse  to  him,  he  was  em- 
powered to  add  any  matter  necessary  to  the  correctness  of  the 
statement  as  to  the  points  specified.*  Under  the  code  the  parties 
cannot  dispense  with  the  supervision  of  the  judge."    He  is  required 

n»  Estate   of   Carpenter,    127   Cal.  «  See  seetion  157,  past 

5S2,  60  P&c.  162;  Pereira  v.  City  Sav-  ♦  See  People  v.  KeUy,  46  CaL  355. 

injfs  Bank,  128  Cal.  45,  60  Pac.  524.  This  was  a  criminal  case. 

16  Si^  Brown  v.  Prewett,  W  CaL  «  See  section  157,  post,  and  eases 

502,  29  Pac.  951.  cited  therein. 

1  As  to  which,  see  section  156,  post.  See,  also,  Hickey  t.  Anaconda  etc. 

2  As  to  which,  see  sections  157,  Co.,  33  Mont.  46,  81  Pac.  806,  where 
158,  post,  the  court  held  that,  under  the  code. 


799 


8TATBUKNT  OF  THB  OASB. 


8154 


to  settle  the  statement  whether  it  is  agreed  to  or  not,  and  it  is 
provided  that*  **it  is  the  duty  of  the  judge  or  referee  in  settling 
the  statement  to  strike  out  of  it  all  redundant  and  useless  matter, 
and  to  make  the  statement  truly  represent  the  case,  notwithstand* 
ing  the  assent  of  the  parties  to  such  redundant  or  useless  matter, 
or  to  any  inaccurate  statement."  And  it  is  necessary  to  the  dis- 
charge of  this  duty  that  the  judge  should  have  the  power  of  his 
own  motion  to  add  any  matter  which  may  be  necessary  to  the  cor- 
rectness of  the  statement  as  to  the  points  specified,  although  such 
matter  be  not  in  the  proposed  statement  or  amendments.**  And 
since  the  judge  has  the  power  of  his  own  motion  to  add  such 
matter,  he  certainly  could  allow  the  parties  to  suggest  it  at  the 
settlement.  But  in  this  regard  the  duty  of  the  judge  is  confined 
to  making  the  statement  correctly  present  the  facts  in  relation  to 
the  points  specified.  It  is  not  incumbent  upon  him  to  add  any 
specifications.  He  has  the  power  to  grant  an  application  of  the 
moving  party  to  add  at  the  settlement  specifications  in  relation  to 
matters  contained  in  the  proposed  statement,  and  which  were 
omitted  through  inadvertence.^  He  may  even  allow  such  specifica- 
tions to  be  added  by  way  of  amendment  to  the  statement,  after 
it  has  been  certified  and  filed,*  and  a  fortiori  he  may  allow  it 
before  the  certificate  or  settlement.  But  it  is  thought  that  in'  either 
case  the  specification  added  must  relate  to  matter  contained  in  the 
proposed  statement.  No  case  has  been  found  which  permits  the 
addition  at  the  settlement,  or  afterward,  of  specifications  which 
do  not  relate  to  anything  in  the  statement,  and  which  would  have 
to  be  supported  by  the  addition  of  entirely  new  matter.  And  it 
is  submitted  that  this  cannot  be  done.  For,  as  has  been  shown,* 
if  there  be  an  entire  failure  to  propose  any  statement  in  time,  the 


it  was  the  dnty  of  the  judge  to  strike 
out  all  redundant  and  useless  matter, 
and  to  make  the  statement  truly  repre- 
sent the  case,  notwithstanding  the 
assent  of  the  parties  to  such  redundant 
and  useless  matter,  or  to  any  inaccu- 
rate matter.  This  is  almost  the  exact 
language  of  the  section  then  in  force, 
section  1173,  Montana  Code  of  Civil 
Procedure,  which,  in  1907,  gave  place 
to  section  6796,  Revised  Codes,  and 
was  omitted  therefrom.  Act  approved 
Tebruary  26,  1907,  section  2. 

«  Section  659,  subdivision  3,  Cali- 
fornia Code  of  Civil  Procedure.  If 
not  in  proper  form  the  judge  may  re- 


fuse to  certify  it.  See  People  v.  Getty, 
49  Cal.  581;  and  People  v.  Sprague,  53 
L«al.  4^a. 

te  The  fact  that  the  respondent  does 
not  propose  any  amendments  to  the 
draft  of  the  bill  (or  statement)  pro- 
posed by  his  adversary  does  not  pre- 
clude the  judge  from  adding  whatever 
matter  may  be  needed  to  make  it  con- 
form to  the  facts.  Hyde  v.  Boyle,  89 
Cal.  590,  26  Pac.  1092. 

7  See  Lucas  v.  Marysville,  44  Cal. 
210. 

8  See  section  160,  post, 

*  See  section  145,  post. 
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party  loses  his  right  to  have  a  statement,  and  the  right  cannot 
be  restored  by  Order.  And  it  wonld  seem  that  when  the  party 
fails  to  specify  a  point,  and  omits  to  put  in  his  proposed  state- 
ment anything  in  relation  to  it,  there  is,  as  to  such  point,  an 
entire  failure  to  file  any  statement,  and  that  the  right  to  have  a 
statement  as  to  the  point  cannot  be  restored  by  order.  If  the 
rule  were  otherwise,  the  restriction  of  the  statute  as  to  the  time 
within  which  a  statement  must  be  proposed  would  be  impaired, 
and  the  real  labor  of  preparing  a  proposed  statement  would  be 
postponed  to  the  settlement,  to  which  the  other  party  would  come 
uninformed  as  to  what  was  designed  to  be  put  in  the  statement, 
and  unprepared  with  amendments,  and  thus  unnecessary  labor 
would  be  imposed  upon  the  judge,  and  much  of  his  time  con- 
sumed. It  is  thought,  therefore,  that  although  the  judge  should 
of  his  own  motion  add  any  matter  which  may  be  necessary  to  a 
correct  presentation  of  the.  case  as  to  the  points  specified,  and 
should  allow  the  parties  to  suggest  the  addition  of  such  matter 
at  the  settlement,  and  may  grant  an  application  of  the  moving 
party  for  the  addition  of  specifications  in  relation  to  matter  con- 
tained in  the  proposed  statement,  yet  that  he  could  not  allow  the 
addition  of  new  specifications  not  in  relation  to  anything  in  the 
proposed  statement,  and  which  would  have  to  be  supported  by 
the  addition  of  entirely  new  matter.  But  no  decision  has  been 
found  upon  this  question. 

It  is  well  settled  that  the  prevailing  party  cannot,  by  way  of 
amendment,  add  to  the  statement  exceptions  of  his  own,  re- 
served by  him  during  the  trial,  but  not  included  by  the  moving 
party.  The  statement  is  the  paper  of  the  latter,  and  not  of  the 
successful  party,  and  exceptions  by  the  latter  would  be  r^arded 
as  useless  and  redundant  matter,  since,  even  if  they  showed  error, 
such  error  would  be  regarded  as  error  without  injury,  in  view  of 
his  success  at  the  trial.**  There  is  nothing  in  the  code  to  prevent 
the  prevailing  party  from  having  a  bill  of  exceptions  of  his  own, 
but  such  bill  of  exceptions  would  not  be  regarded  by  the  appellate 
coyrt  as  a  part  of  the  record  on  appeal  from  a  judgment  in  his 
favor.'**    His  right  to  a  statement  would  depend  altogether  upon 

»»  See  In  re  Gates,  90  Cal.  257,  27  »b  See  Klauber  t.  San  Diego  ete. 

Pac.  195;  Klauber  v.  San  Diego  etc.  Co.,  98  Cal.  105,  32  Pac  876;  Estate 

Co.,  98  Ckl.  105,  32  Pac.  876;  River-  of  Olmstead,  122  CaL  224,  54  Pac.  745. 

side  Water  Co.  v.  Gage,  108  Cal.  240,  Exceptions  reserved  bj  the  respond- 

41  Pac.  299;  and  see  Estate  of  01m-  ent  may  not  be  considftred.     Sherman 

steady  122  Cal.  224,  54  Pac.  745.  t.  Nason,  25  Mont.  283,  64  Pae.  768; 
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whether  he  moves  for  a  new  trial  or  not  A  party  may  move  for 
a  new  trial  though  he  be  successful  at  the  trial,  and  when  he  does 
so  he  may  have  a  statement  of  his  own. 

What  occurred  at  the  trial  is  supposed  to  be  **in  the  breast  of 
the  judge."  Thus  he  is  presumed  to  know  what  instructions  he 
gave  to  the  jury,  and  must  resort  to  his  memory  and  settle  the 
statement,  even  though  the  written  instructions  have  been  lost.^® 
The  judge  usually  refreshes  his  memory  by  the  report  of  the  official 
shorthand  reporter,  which,  when  written  out  in  longhand  and 
certified  by  the  reporter,  is  prima  facie  a  correct  statement  of  the 
testimony  and  proceedings,**  so  far  as  the  lower  court  is  con- 
cerned.** But  such  report  is  not  conclusive  upon  the  judge.  Thus 
where  it  appeared  that  the  reporter  was  incompetent,  and  could 
neither  take  down  the  proceedings  correctly,  nor  read  what  he 
had  taken  down,  )t  was  held  that  the  judge  was  justified  in  dis- 
regarding the  report  altogether.**  But  the  action  of  the  judge  in 
settling  the  statement  may  be  reviewed  on  application  to  prove 
an  exception  as  shown  in  the  next  section. 

At  the  settlement  of  the  statement  is  the  proper  time  to  present 
objections  which  go  not  only  to  its  correctness,  but  which  affect 
the  right  of  the  moving  party  to  have  a  statement  at  all.  If 
the  respondent  has  any  reasons  to  offer  why  there  should  be  an 
amendment  of  the  instrument,  he  should  present  them  to  the 
judge  when  the  statement  is  presented  for  settlement,  and  the 
time  comes  to  dispose  of  the  same.  And  this  applies  with  equal 
force  to  any  objection  which  the  respondent  may  desire  to  offer 
against  the  right  of  his  adversary  to  have  a  statement  at  all. 
Failure  to  offer  such  objections  is  a  waiver  thereof,  and  cannot  be 
considered  or  reviewed  afterward.  If  such  objections  are  over- 
ruled, this  fact  will  appear  in  the  statement,  and  the  action  of 


and  see  Beach  v.  Spokane  etc.  Co.,  25 
Mont.  367,  65  Pac.  106. 

10  Visher  v.  Webster,  13  Cal.  58. 

11  Section  273,  California  Code  of 
Civil  Procedure. 

12  The  supreme  court  cannot  look  at 
the  report.  See  People  v.  Woods,  43 
Cal.  176. 

18  Sais  T.  Sais,  49  Cal.  263. 

In  Kowalsky  v.  Kerrigan,  134  Cal. 
590,  66  Pac.  850,  where  there  was  a 
question  of  fact  as  to  whether  a  bill 
of  exceptions  was  presented  to  the 
clerk  for  the  judge  or  not,  although 
M«w  TrUl— 61 


the  supreme  court  appears  to  have 
taken  testimony,  which  was  conflicting, 
it  held  that  it  was  the  province  of  the 
trial  judge,  in  the  first  instance,  to 
determine  all  such  questions  of  fact, 
and  that  his  determination  will  not  be 
disturbed  bj  the  appellate  court  ex- 
cept upon  a  clear  showing  of  errpr, 
mistake,  or  abuse  of  .discretion. 

And  see  People  v.  Cox,  76  Cal.  281, 
18  Pac.  332.  As  to  effect  of  certifi- 
cate, see  section  157,  post,  notes  27, 
28  and  29. 
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the  trial  court  in  overruling  them  will  then  be  reviewed  on  appeal 
from  the  new  trial  motion. 

Not  only  mujst  such  objections  be  presented  at  the  settlement 
of  the  statement,  but  it  seems  to  be  essential  that  the  respondent 
should  offer  some  explanation  or  reason  along  with  the  objection 
itself,  and  be  prepared  to  add  proof  to  such  statements  of  facts 
as  may  be  presented.  The  mere  interposition  of  an  objection  in 
general  terms  that  a  notice  of  intention  was  not  served  in  time, 
or  a  statement  prepared  and  presented  in  time,  would  avail  nothing 
unless  accompanied  with  an  explanation  of  the  grounds  of  the 
objection.  The  point  must  not  only  be  made,  but  it  must  be  eluci- 
dated and  presented  to  the  trial  judge  in  such  fashion  that  a 
record  of  the  proceeding  will  disclose  to  the  court  which  heais 
the  motion,  and  to  the  reviewing  court  which  considers  the  appeal 
therefrom,  the  entire  proposition  in  its  fundamental  elements. 

As  the  supreme  court  suggests,  it  is  neither  fair  to  the  judge 
nor  to  the  opposite  party  for  the  bbjecting  party  to  content  himself 
with  a  bare  objection  without  pointing  out  the  basis  thereof.** 

Matters  relating  to  the  service,  signing  and  settling  of  a  case- 
made  may  be  shown  by  evidence  outside  that  paper.**  Doubtless 
this  rule  would  apply  to  statements  and  bills  of  exceptions. 

§  155.  Oompelling  the  Judge  to  Settle  the  Statement — ^Proving 
Exceptions. — ^If  the  judge  refuse  to  settle  any  statement  what- 
ever, and  the  refusal  is  without  sufiScient  cause,  a  settlement  one 
way  or  the  other  may  be  compelled  by  mandamus.  If  he  is 
willing  to  settle  a  statement,  but  declines  to  settle  it  in  accordance 
with  what  the  party  claims  are  the  facts,  application  should  be 
made  to  the  supreme  court  for  leave  to  prove  the  exception. 
These  remedies  will  be  considered  separately. 

1.  MandamiLs  to  Compel  the  Settlement. — ^Under  the  old  Prac- 
tice Act,  as  stated  in  the  preceding  section,  the  parties  could,  if  in 
accord,  take  the  settlement  of  the  statement  out  of  the  hands  of 
the  judge  and  settle  and  certify  it  themselves;  but  if  they  were 
not  in  accord  it  was  the  duty  of  the  judge  to  settle  it.  And  under 
the  Code  of  Civil  Procedure,  as  shown  in  the  preceding  section, 
it  is  the  duty  of  the  judge  to  settle  and  certify  the  statement  (if 

i«  See  Cole  v.  Wilcox,  99  Cal.  549,  »  Barnett   t.    Detib,  27  OkL  Ui, 

34  Pac.   114,  and   Perry  v.   Noonan      111  Pae.  191. 
Loan  Co.,  1  CaL  App.  609,  82  Pae. 
623. 
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properly  made  np  and  presented)  in  all  cases,  whether  agreed  to 
by  the  parties  or  not.  If  he  refuse  to  perform  this  duty,  its 
performance  may  be  compelled  by  mandamus.  The  first  instance 
of  the  issuance  of  the  writ  to  compel  the  settlement  of  a  statement 
or  bill  of  exceptions  is  to  be  found  in  People  v.  Lee.*  In  that 
case,  which  was  a  criminal  one,  the  bill  of  exceptions  was  not 
presented  within  the  time  granted  for  that  purpose,  and  upon 
that  ground  the  judge  refused  to  settle  it.  The  supreme  court 
held  that  the  limitation  of  time  for  the  presentation  of  bills  of 
exceptions  in  criminal  cases  was  merely  directory,  and  that  the 
excuse  offered  in  the  case  was  sufficient,  and  awarded  the  writ 
''not  to  sign  the  bill  filed  by  the  defendant  absolutely,  but  to 
sign  the  same  after  it  has  been  settled.''  In  the  subsequent  case 
of  People  V.  Bosborough,'  a  mandamus  was  awarded  to  compel 
the  settlement  of  a  statement  on  icnotion  for  new  trial  in  a  pro- 
ceeding in  insolvency.  In  People  v.  Keyser,*  the  writ  was  issued 
to  compel  the  settlement  of  a  bill  of  exceptions  in  a  criminal 
cause;  and  this  case  was  approved  and  followed  in  People  v. 
Hewell.*  And  in  the  case  of  People  v.  Crane,"  the  writ  was  issued 
to  compel  the  judge  to  settle  a  document  which  the  supreme  court 
held  to  be  a  bill  of  exceptions  in  a  civil  cause,  but  which  was 
entitled  a  ''statement  on  appeal,"  for  which  the  code  makes  no 
provision. 

So  in  Gareaga  v.  Pemald,"*  a  judgment  of  the  superior  court, 
awarding  a  writ  of  mandate  compelling  a  referee  to  settle  a  state- 
ment, was  affirmed,  and  in  Mellor  v.  Crouch  "*>  the  supreme  court 
issued  a  writ  of  mandate  compelling  the  judge  of  the  trial  court 
to  settle  a  statement.  But  the  writ  will  not  issue  to  compel  the 
settlement  of  a  statement  or  bill  of  exceptions  in  any  particular 


1  14  Cal.  510. 

s  2^  Cal.  415. 

s  53  Cal.  183. 

4  56  Cal.  117. 

»  60  Cal.  279.  See,  also,  Claifey  ▼. 
Head,  No.  8796,  filed  January  30, 
1883  (not  reported) ;  Cummings  y. 
Irwin,  40  Cal.  354. 

»*  66  Pal.  351,  5  Pac.  615. 

Bb  76  Cal.  594,  18  Pac.  685.  And 
■ee  Pendergrass  v.  Cross,  73  Cal.  475, 
15  Pac.  63;  Landers  y.  Landers,  82 
Cal.  480,  23  Pac.  126;  Williard  v. 
DUlard,  86  Cal.  154,  24  Pac.  940; 
Leach  ▼.  Pierce,  93  Cal.  614,  29  Pac. 
£35;    Tibbetta  t.  Biverside  Banking 


Co.,  97  Cal.  258,  32  Pac.  174;  Hicks 
V.  Masten,  101  Cal.  651,  36  Pac.  130; 
Whipple  V.  Hopkins,  119  Cal.  349,  51 
Pac.  535;  Winters  v.  Buck,  121  Cal. 
279,  53  Pac.  799;  City  of  Santa  Ana 
V.  Ballard,  126  Cal.  677,  59  Pac.  133 ; 
Houghton  V.  Superior  Court,  128  Cal. 
352,  60  Pac.  972;  Fountain  Water  Co. 
V.  Dougherty,  134  Cal.  376,  66  Pac. 
316;  Machado  y.  Kinney,  135  CaL  354. 
67  Pac.  331 ;  Murphy  y.  SteUing,  138 
Cal.  641,  72  Pac.  176;  Hartmann  y. 
Smith,  140  Cal.  461,  74  Pac.  7;  Flagg 
y.  Puterbaugh,  101  Cal.  583,  36  Pac. 
95;  Cohen  y.  Wallace.  107  CaL  133, 
40  Pac.  101. 
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way."^  Andy  as  in  every  ease  where  a  writ  of  mandamus  is  applied 
for,  there  must  first  be  a  demand  upon  the  officer  to  perform  the 
act  sought  to  be  compelled,  and  a  refusal  by  him  to  do  so.*^ 

Such  demand  must  be  made  in  the  proper  manner,  which  in 
the  case  of  the  settlement  of  a  statement  is  by  presentation  for 
settlement  upon  notice.*  If  the  required  notice  be  not  given,  the 
judge  is  justified  in  refusing  to  settle  the  instrument.'^  Or  if 
the  presentation  for  settlement  be  after  the  expiration  of  the  time 
required  by  law,  or  if  no  time  be  prescribed,  as  where  there  are 
no  amendments  proposed  to  the  statement,  and  the  requirement 
is  merely  that  presentation  be  within  a  reasonable  time,  and  pres- 
entation is  not  made  within  a  reasonable  time,  the  judge  wiU  be 
justified  in  refusing  to  settle  the  bill  or  statement.'^  So,  if  amend- 
ments are  proposed,  and  the  moving  party  refuses  to  accept  the 
same,  and  fails  to  present  his  statement  for  settlement  within 
the  statutory  time,  he  cannot  complain  if  the  judge  refuses  to 
settle  it.'®    And  the  statement  must  be  in  proper  form,^  and 


50  People  y.  Judge  of  the  Tenth 
District  Court,  9  Cal.  19;  ChurehiU  v. 
Lauer,  84  Cal.  233,  24  Pac.  107;  Leach 
V.  Pierce,  93  Cal.  614,  29  Pac.  235. 

The  supreme  court  of  Montana,  in 
the  case  of  Montana  etc.  Co.  v.  Lind- 
sey,  25  Mont.  24,  63  Pac.  713,  held 
that  mandamus  would  not  lie  to  com- 
pel a  judge  to  amend  a  bill  of 
exceptions  by  incorporating  therein 
particular  matters.  The  reason  was 
thus  expressed:  ''The  writ  of  mandate 
may  issue  to  compel  the  performance 
of  an  act  which  the  law  specially  en- 
joins as  a  duty  resulting  from  an 
of&ce,  trust  or  station.  It  lies  to 
coerce  into  activity,  but  not  to  direct 
the  making  of  a  particular  decision  or 
ruling  upon  a  question  involving  the 
exercise  of  discretion  or  judgment. 
The  duty  which  the  writ  may  compel 
to  be  performed  must  be  ministerial. 
State  V.  Smith,  23  Mont.  329,  58  Pac. 
867.  The  performance  here  sought  to 
be  enforced  is  of  a  judicial  duty. 
Baleigh  v.  District  Court,  24  Mont. 
306,   81   Am.   St.   Kep.  431,   61   Pac. 

991." 

M  People  V.  Romero,  18    Cal.    89; 

and  see  section  325,  post, 

«  As  to  which  see  section  153,  ante, 
6ft  See  cases  cited  in  note  6e,  section 

153|  ante. 


6b  In  Gamache  v.  Badd,  129  CaL 
554,  62  Pac.  105,  where  presentation 
for  settlement  did  not  take  place  until 
months  after  the  time  provided  by 
statute,  the  writ  was  refused.  So  in 
Kowalsky  v.  Kerrigan,  134  Cal.  590, 
66  Pac.  850,  where  presentation  was 
not  made  within  the  statutory  period, 
the  supreme  court  refused  to  issue  the 
writ.  In  Stonesifer  v.  Armstrong,  86 
Cal.  594,  25  Pac.  50,  the  writ  was 
refused,  the  bill  of  exceptions  not 
having  been  presented  for  settlement 
within  the  statutory  time. 

Failure  to  serve  in  time  may  be 
cured  for  inadvertence,  etc.,  under  sec- 
tion 473.  See  section  153,  ante,  note 
6f.  But  whatever  excuse  is  offered 
under  that  section  must  be  to  the  trial 
judge,  and  determined  by  him  before 
mandamus  can  be  resorted  to  (Yisher 
v.  Smith  92  Cal.  60,  28  Pac.  94),  if 
at  all,  which  is  questionable.  See  see- 
tion  146,  ante. 

60  Whipple  V.  Hopkins,  119  Cal.  349, 
51  Pac.  535.  Also  Bums  y.  Napton, 
26  Mont.  360,  68  Pac.  17. 

6d  In  Landers  v.  Lawler,  84  Cal. 
547,  24  Pac.  307,  the  supreme  court 
held  that  where  the  paper  purporting 
to  be  the  bill  of  exceptions  to  be  set- 
tled was  merely  indorsed,  "Defend- 
ant's BiU  of  Exceptions^"  but  upon  its 
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properly  constituted.**    So  if  it  be  not  a  true  statement,^  or  the 


face  there  was  nothing  to  indicate  by 
whom  or  in  whose  interest  it  was  pre- 
pared, bearing  a  date  ten  days  after 
the  ijialf  containing  no  request  or 
prayer  that  it  be  allowed  or  certified, 
and  being  without  signature  or  in- 
dorsement of  any  kind^  to  fix  its  char- 
acter, it  was  whoUy  insufficient,  and 
mandamus  would  not  lie  to  compel  its 
settlement  as  a  bill  of  exceptions.  A 
mere  absence  in  the  paper  of  a  request 
for  settlement  or  allowance  will  not 
justify  the  refusal  of  the  judge  to  set- 
tle or  allow  it.  Flagg  v.  Puterbaugh, 
101  Cal.  5S3,  36  Pac.  95. 

So,  if  the  petition  for  the  writ  it- 
self is  lacking  in  form  or  substance,  it 
will  be  denied,  without  regard  to  the 
apparent  merits  of  the  case.  In  Lan- 
ders Y.  Lawler,  supra,  not  only  was  the 
proposed  bill  of  exceptions  utterly 
deficient  in  form,  but  the  petition  for 
the  writ  partook  of  similar  deficien- 
cies. It  was  without  title  or  heading, 
either  in  the  body,  indorsement  or  else-, 
where ;  it  was  not  addressed  or  verified 
as  a  pleading  not  sworn  to  by  a  party 
in  interest,  not  signed  or  indorsed  by 
an  attorney  for  petitioner,  or  any 
party  to  the  cause,  and  was  so  utterly 
defective  that  the  court  said  that  only 
inadTcrtence  could  excuse  the  issuance 
of  the  preliminary  process.  As  to  the 
form  of  the  petition  for  the  writ,  see 
below. 

—  The  moving  party  wiU  not  be 
permitted  to  make  of  his  statement  or 
bill  of  exceptions  a  mere  transcript  of 
the  reporter's  notes,  and  if  he  does  so, 
and  insists  upon  keeping  it  so,  the 
trial  judge  will  be  justified  in  refusing 
to  settle  it.  People  v.  Getty,  49  Cal. 
581 ;  People  ▼.  Sprague,  53  Cal.  422 ; 
Frazer  v.  Superior  (5)urt,  62  Cal.  49; 
Valleau  v.  Superior  Court,  62  Cal.  290 ; 
January  v.  Superior  Court,  73  Cal. 
537,  15  Pac.  108;  Walker  v.  Superior 
Court,  135  Cal.  369,  67  Pac.  336;  and 
see  section  151,  ante. 

So.  at  one  time,  it  was  regarded  as 
equally  reprehensible  that  the  paper 
should  be  so  meager,  or  so  partial  in 
its  statement  of  facts,  as  to  be  merely 
a  ''^eleton"  of  a  statement  or  bill. 
But  this  rule  was  very  properly  re- 
laxed.   It  is  manifestly  the  duty  of 


the  opBoeing  attorney,  under  such  cir- 
cumstances, to  propose  appropriate 
amendments,  and  if  he  fails  or  neg- 
lects to  do  so,  it  then  becomes  the  duty 
of  the  judge  to  incorporate  whatever 
may  be  necessary  to  make  the  paper 
speak  the  truth  as  to  the  points  cov- 
ered thus  partially  and  meagerly.  In 
any  event,  failure  to  propose  a  state- 
ment sufficiently  comprehensive  to 
properly  present  his  case  can  injure 
no  one  but  the  moving  party  (for  the 
reviewing  court  wiU  disregard  such  a 
statement  or  bill:  Brind  v.  Gregory, 
122  Cal.  480,  55  Pac.  250),  unless  it 
fails  to  do  justice  to  the  case  of  the 
opposing  party,  in  which  event,  failure 
and  neglect  to  propose  the  necessary 
amendments  injures  no  one  but  him- 
self. 

The  proposition  was  thus  referred  to 
b^  Chief  Justice  i5eatty  in  his  concur- 
rmg  opinion  in  Sansome  v.  Jkiyres,  77 
Cal.  353,  19  Pac.  577 : 

"In  addition  to  what  has  been  said 
by  Mr.  Justice  Works, — in  whose  con- 
elusions  and  views  I  concur, — I  wish 
to  say  that,  in  my  opinion,  the  fault 
imputed  to  the  proposed  bill  of  excep- 
tions in  question  here — ,  viz.,  that  it  is 
too  meager, — ^is  one  that  is  entitled  to 
some  indulgence. 

''The  great  and  crying  evil  is,  not 
that  such  drafts  are  too  short,  but 
that  they  are  generally  too  long,  and 
that  being  allowed  substantially  on  the 
scale  and  in  the  form  in  which  they 
are  presented,  the  counties  are  bur- 
dened with  the  expense  of  transcribing 
or  printing  masses  of  rubbish  which 
ser\*e  merely  to  cumber  the  records  and 
waste  the  time  of  this  court.  [This 
was  in  reference  to  appeals  in  crim- 
inal cases,  but  what  is  said  is  almost 
as  applicable  to  civil  cases.] 

"We  have  decided  that  the  judges  of 
the  superior  court  are  justified  m  re- 
fusing to  settle  a  biU  of  exceptions 
where  the  draft  proposed  contains  a 
full  transcript  of  the  shorthand  notes 
of  the  trial  (People  v.  Sprague,  53 
Cal.  422),  and  over  and  over  again  we 
have  called  attention  to  section  1175 
of  the  Penal  Code,  which  provides :  'A 
bill  of  exceptions  must  contain  so 
much  of  the  evidence  only  as  is  neees- 
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sarj  to  present  the  qnestiona  of  law 
upon  which  the  exceptions  are  taken; 
and  the  judge  must,  upon  the  settle- 
ment of  the  bin,  whether  agreed  to  by 
the  parties  or  not,  strike  out  all  the 
matters  contained  therein.' 

"  .  . .  .  For  this  reason  I  repeat  that 
if  counsel  in  a  particular  case  happens 
to  commit  the  unusual  error  of  making 
his  draft  too  brief,  the  fault  is  one 
that  merits  some  indulgence,  especially 
as  it  cannot  result  in  any  serious  in- 
couTenience  to  the  judge  who  is  called 
upon  to  settle  the  bill  of  exceptions." 
And  see  8.  C,  80  Cal.  483,  22  Pac 
212;  Cohen  v.  Wallace,  107  Cal.  133, 
40  Pac.  101;  Winters  y.  Buck,  121 
Cal.  279,  53  Pac.  799;  Santa  Ana  ▼. 
BaUard,  126  Cal.  677,  59  Pac.  133. 

The  mere  fact  that  something  has 
been  omitted  that  might  with  propri- 
ety have  been  incorporated  in  the 
paper  is  rot  a  ground  for  refusing  to 
settle  it.  Cohen  t.  Wallace,  107  CaL 
133,  40  Pac.  101. 

Nor  can  the  judge  refuse  to  settle 
the  bill  on  the  ground  that  a  certain 
account-book  in  eridenee  at  the  trial, 
brought  into  the  bill  by  amendment, 
had  been  totally  destroyed  and  could 
not  be  engrossed  therein,  it  being  ad- 
mitted that  the  destruction  of  the 
said  account-book  was  without  appel- 
lant's fault,  although  such  admission 
was  made  for  the  purpose  of 
argument,  notwithstanding  the  well- 
founded  heliet  that  such  was  not  the 
case.  Crooks  v.  Superior  Court,  136 
Cal.  23,  68  Pac.  96.  The  supreme 
court  intimated  that  if  the  trial  court 
had  made  an  official  investigation,  and 
had  determined  judicially  that  the 
account-book  had  been  deliberately  de- 
stroyed by  the  appellant  for  the  pur- 
pose of  affecting  the  result  of  the 
review  of  the  appeal,  such  determina- 
tion would  have,  perhaps,  put  a  differ- 
ent phase  upon  the  matter. 

Nor  can  the  trial  judge  refuse  to 
settle  a  bill  or  statement  because  of 
the  failure  of  the  moving  party  to  in- 
corporate therein  a  transcript  of  the 
eridenee  where  it  appeared  that  such 
transcript  would   cost   more   than   A 


third  of  the  total  amount  iiiTolTed  in 
the  controversy  and  no  necessity  for 
such  incorporation  appeared.  Yatcher 
V.  WUbur,  144  Cal.  536,  78  Pac.  14. 

Nor  vrould  the  trial  judge  be  war- 
ranted in  refusing  to  settle  a  state- 
ment or  bill  of  exceptions,  because  of 
the  failure  of  the  appellant  (or  mov- 
ing party)  to  copy  therein  certain 
papers  the  originals  of  which  bad  been 
lost  or  mislaid  and  were  not  available, 
and  the  only  copies  of  which  were  in 
the  hands  of  the  respondents,  or  their 
attorneys,  who  refused  to  permit  the 
use  thereof  for  the  purpose  of  tran- 
scription. It  would  be  the  duty  of  the 
judge  in  such  a  case  to  make  an  order 
requiring  attorneys  for  respondent  to 
permit  the  use  of  their  copy  of  said 
papers,  and  to  give  the  appellant  fur- 
ther time  for  the  engrossment  of  the 
instrument.  Galvin  v.  Hunt,  153  CaL 
103,  94  Pac.  423. 

T  As  above  stated,  it  ia  the  duty  of 
the  trial  judge  to  strike  out  of  the 
proposed  statement  or  bill  all  redun- 
dant or  useless  matter,  and  make  the 
paper  speak  the  truth.  But  it  is  not  his 
business  to  prepare  the  paper.  He  may 
direct  what  changes  shall  be  made.  If 
the  changes  directed  are  made,  the 
judge  cannot  refuse  to  settle  the  state- 
ment. See  Yisher  v.  Smith,  92  CaL 
60,  28  Pac.  94.  If,  however,  the 
changes  as  directed  are  not  made,  this 
is  a  ground  for  refusing  to  settle  or 
allow,  but  it  would  seem  from  Hearst 
V.  Dennison,  72  CaL  227,  13  Pac.  628, 
that  if  a  proposed  statement  is  a  mere 
pretense  and  fraud  to  begin  with,  the 
court  is  justified  in  refusing  settle- 
ment, out  of  hand,  without  giving  the 
party  an  opportunity  to  prepare  a 
proper  paper.  The  statement  was  pro- 
posed in  time,  and  was  objected  to  as 
being  incorrect  and  erroneous.  The 
bill  of  exceptions  made  upon  appeal 
from  the  order  refusing  to  settle  the 
statement  contained  nothing  to  indi- 
cate that  appellant  was  'in  any  way 
prevented  from  making  a  fair  or  sub- 
stantially truthful  statement  of  the 
case,"  but  it  showed  that  there  was  a 
full  hearing  and  that  the  court  ref uaed 
to  settle  the  paper  on  the  grounds 
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moving  party  lias  lost  his  right  to  a  statement/*  or  if  the  judge 
l>e  correct  in  refusing  to  settle  the  statement/  or  has  already 


"that  said  proposed  statement  on  mo- 
tion for  a  new  trial  is  not  a  statement 
of  the  case,  or  of  anj  case  herein,  and 
is  grossly  incorrect,  and  that  no  draft 
of  the  statement  of  the  case,  or  of  any 
case  herein,  or  a  copj  of  said  draft, 
has  been  made  or  prepared,  or  servea 
herein  at  any  time."  The  supreme 
court,  in  affirming  the    order,    said: 

"If  this  document,  named  'draft  of 
his  proposed  statement,'  is  a  mere  pre- 
tense and  fraud;  if  it  is  so  crossly 
untrue  or  so  foreign  to  the  real  history 
of  the  case  as  to  come  within  no 
reasonable  meaning  of  'a  statement  of 
the  case,'  as  used  in  the  code, — ^then 
the  judge  of  the  court  below  was  right 
in  disregarding  it.  It  is  the  duty  of 
the  judge  to  'settle'  a  statement,  not 
to  make  one.  And  there  is  nothing  in 
the  record  to  show  that  the  proposed 
draft  was  not  a  sheer  fraud.  There  is 
nothing  before  us  upon  which  we  can 
review  the  order.  Indeed,  it  is  doubt- 
ftd  if  an  appeal  lies  at  all  from  such 
an  order.  If  a  judge  refuses  to  settle 
a  bona  fide  statement  he  may.be  com- 
pelled to  settle  it  upon  mandaiMU.** 

80  in  Pacific  Land  Assn.  y.  Hunt, 
105  Cal.  202,  38  Pac.  635,  the  writ 
was  refused  on  the  ground  that  the  bill 
presented  was  not  illustratiye  of  an 
attempt  to  present  such  a  fair  and 
bona  fide  statement  of  the  case  as  en- 
titled it  to  be  considered  a  proper  biU. 

7*  The  usual  way  in  which  tne  moy- 
ing  party  loses  his  right  to  have  a 
statement  is  by  lapse  of  time— as,  for 
example,  failure  to  give  the  notice  of 
intention  in  time,  failure  to  give  the 
notice  of  presentation  for  settlement 
in  time,  failure  to  serve  the  notice  or 
propose  the  statement  in  time,  failure 
to  give  the  notice  of  appeal  in  time, 
etc.  This  result  may  be  occasioned  in 
many  ways,  and  it  has  often  been  held 
that  the  failure  or  neglect  of  the  mov- 
ing party  to  comply  with  any  one  of 
the  various  rules  of  law  relative  to  the 
preliminary  steps  necessary  to  be 
taken  to  entitle  him  to  have  a 
statement,  renders  his  right  to  such 
statement  nugatory.  Thus  in  Coffey 
y.  Grand  Council,  87  Cal.  367,  25  Pac. 
547,  the  petitioner  lost  his  right  to 
have  a  statement  by  laches.  So  in 
Tracy  v.  Coffey,  15j3  CaL  356,  95  Pac. 


150,  the  writ  was  refused  because  tbe 
right  of  appeal  had  lapsed  and  the  ap- 
pellant had  lost  his  right  to  have  a 
bill  of  exceptions.  iOso  State  v. 
Court,  29  Mont.  176,  74  Pac.  414. 

s  A  judge  cannot  refuse  to  settle  a 
statement  on  the  ground  that  the  re- 
porter's fees  have  not  been  paid. 
James  v.  McCann,  93  Cal.  513,  29  Pac. 
49.  But  the  rule  is  otherwise  with 
regard  to  junr  fees,  and  in  Lukes  v. 
Logan,  66  Cal.  33,  4  Pac.  883,  it  was 
held  that  the  settlement  of  a  statement 
or  bill  of  exceptions  was  a  "further 
proceeding,"  under  the  provisions  of 
the  act  of  March  28.  1868  (Stats. 
1867-68,  p.  436),  as  follows:  "If,  in 
any  trial  in  a  civil  case,  the  jury  be 
for  any  cause  discharged  without  find- 
ing a  verdict,  the  fees  of  the  jury 
shall  be  paid  by  the  plaintiff  .  .  •  . 
and  until  they  are  paid  no  further  pro- 
ceedings shaU  be  allowed  in  the  case." 
It  was  therefore  held  that  refusal  of 
the  plaintiff  to  pay  the  jury  fees,  was 
sufficient  ground  to  justify  the  trial 
judge  in  refusing  to  settle  his  bill  of 
exceptions. 

But  refusal  is  not  justified  wh6n 
based  upon  the  refusal  of  the  judge's 
predecessor  to  settle  the  paper.  Leach 
v.  Pierce,  93  Cal.  624.  29  Pac.  238. 
Nor  is  the  judge  justined  in  refusing 
to  settle  a  statement  because  of  any- 
thing occurring  prior  to  the  filing  of 
the  findings,  if  the  statement  was 
properly  noticed,  was  presented  within 
the  statutory  time,  and  is  otherwise  a 
proper  statement.  Careaga  v.  Fer- 
nald,  66  Cal.  351.  5  Pac.  615.  Nor 
can  the  judge  refuse  to  settle  a  bill 
of  exceptions  on  the  ground  that  it 
was  presented  too  late  when  presenta- 
tion was  made  within  the  statutory 
time,  and  was  postponed  or  continued 
by  stipulation  of  the  parties.  In  such 
a  case  it  must  be  presumed  that  pres- 
entation within  the  statutory  time 
was  waived,  ^or  presentation  continued 
by  stipulatio'n.  Boyer  v.  Burnett,  134 
Cal.  481,  66  Pac.  657.  Nor  can  the 
trial  judge  refuse  to  settle  a  bill  of 
exceptions  on  an  appeal  from  an  order 
in  a  criminal  case  directing  entry  of 
judgment  nunc  pro  tunc,  saSi  an  order 
being  an  order  after  judgment,  affect- 
ing the  substantial  rights  of  the  de- 
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settled  a  statement,**  or  is  willing  to  settle  one.*^  Before  inan- 
damtis  can  issne  to  compel  the  settlement  of  a  statement  or  a 
bill  of  exceptions  in  a  civil  case,  therefore,  it  must  api>ear  that 
there  was  a  regular  presentation  of  a  proper  statement  and  a 
refusal  of  the  judge  or  other  official  to  settle  the  same.  In  other 
words,  the  moving  party  must  have  complied  with  all  the  re- 
quirements in  relation  to  proceedings  on  motion  for  new  trial, 
and  this  must  be  shown  affirmatively  on  his  application  for  the 
writ.* 


fendant,  and  is  appealable,  and  the 
defendant  is  entitled  to  a  bill  of  ex- 
ceptions thereon.  Ward  v.  Dunne,  136 
Cal.  19,  68  Pac.  105.  Nor  can  refusal 
be  justified  on  the  ground  that  a  bill 
of  exceptions  on  an  appeal  from  an 
ex  parte  order  was  not  proposed  in 
time,  where  there  was  no  notice  of 
entry,  such  notice  being  required  in 
ex  parte  orders.  Leach  v.  Pierce,  93 
Gal.  627,  29  Pae.  239. 

But  mandamue  will  not  lie  to  compel 
the  settlement  of  a  bill  of  exceptions 
on  a  motion  for  a  new  trial  prepared 
in  accordance  with  the  provisions  of 
section  649,  Oalifomia  Code  of  Civil 
Procedure,  after  the  hearing  of  the 
motion,  a  previous  biU  of  exceptions 
having  been  prepared  and  used  at  the 
hearing  (under  section  650,  Code  of 
Civil  Procedure),  where  it  appears  that 
the  contents  of  the  second  bill  should 
have  either  been  included  in  the  orig- 
inal bill  or  did  not  require  to  be  in- 
cluded in  anj  bill.  Southern  Pacific 
Co.  V.  Superior  Court,  105  Cal.  84,  38 
Pac.  627. 

On  the  subject  of  the  duty  of  the 
trial  judge  in  the  matter  of  settling 
and  allowing  statements  and  bills  of 
exceptions,  the  supreme  court  in  Flagg 
V.  Puterbaugh,  101  Cal.  583,  36  Pac. 
95,  said:  ''A  court  should  lean  in 
favor  of  giving  litigants  eveiy  reason- 
able opportunity  of  presenting  their 
cases  on  the  merits,  and  rules  of  pro- 
cedure should  be  made  to  serve  the 
purpose  of  expediting  and  facilitating 
the  disposition  of  causes  according  to 
their  merits  rather  than  to  convert 
them  into  means  of  obstruction." 
This  was  quoted  with  approval  in  Gut- 
ierrei  v.  Hebberd,  106  CaL  167,  39 
Pac.  529,  935. 


te  See  Thornton  ▼.  Hoge,  84  CaL 
231,  23 .  Pac.  1112.  Mandamut  wiU 
never  issue  to  compel  the  performance 
of  some  act  that  has  already  been  per- 
formed. See  section  328,  past/  and 
see  San  Diego  School  Dist.  t.  Super- 
visors, 97  Cal.  438,  32  Pae.  517;  Moore 
V.  Morrison,  130  Cal.  80,  62  Plac.  268. 

But  refusal  cannot  be  justified  on 
this  ground  in  a  case  where  the  previ- 
ously settled  statement  was  on  a 
motion  made  prematurely,  as  made 
upon  a  minute  entry  of  the  decision, 
which  did  not  purport  to  be  a  judg- 
ment and  was  not  signed,  it  appearing 
that  there  were  no  findings,  and  where 
a  new  judgment  with  new  findings,  one 
of  which  was  not  included  in  the 
former  decision,  were  subsequently  en- 
tered, and  the  statement,  settlement 
of  whieh  was  myaght,  was  pursnant  to 
the  new  trial  proceedings  inaugurated 
after  the  rendition  and  entry  of  the 
real  judgment.  Fountain  Water  Co.  t. 
Dougherty,  134  Cal.  376,  66  Pae.  316. 

»»>  See  Walker  v.  Superior  Conrty 
133  Cal.  369,  67  Pac.  336. 

0  As  to  the  requirements  referred  to, 
see  the  preceding  sections  of  this  chap- 
ter. 

A  defective  petition  win  not  be  de- 
murrable and  the  altemative  writ 
quashed  if  the  answer  accompanying 
the  demurrer  contains  matter  sueh  as 
to  cure  the  defeets.  Walkerley  ▼. 
Green,  104  Cal.  208,  37  Pae.  890. 

In  Anschlag  t.  Superior  Court,  76 
Gal.  513,  18  Pae.  676,  it  was  held  that 
a  petition  would  be  regarded  as  insuffi- 
cient if  it  failed  to  show  presentation 
to  the  trial  judj^e  upon  notice  required 
by  law  to  be  ffiven  the  district  attor- 
ney. And  in  People  v.  Hill,  78  CaL 
405,  20  Pac  862,   where    the   record 
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And  it  has  been  held  that  the  party  must  accompany  his  appU- 
cation  with  a  copy  of  the  proposed  statement,  so  as  to  enable 
the  court  to  determine  "whether  it  would,  if  settled  and  signed, 
tend  to  manifest  error.  "^^  The  petition  should  be  accompanied 
also  with  an  affidavit  of  the  truth  of  the  matters  set  forth  in  the 
proposed  statement.** 

Failure  to  take  prompt  steps  to  obtain  the  application  of  the 
remedy  by  writ  of  mandate,  after  refusal  of  the  trial  judge  to 
settle  the  statement,  is  ground  for  the  denial  of  the  writ.***  Laches 
at  this  juncture  in  the  proceedings  always  incurs  its  penalty.**^ 

2.  Application  to  Prove  Exceptions. — The  remedy  by  mandamus, 
as  we  have  seen,  can  be  invoked  only  when  the  trial  court  refuses 
to  settle  any  statement  or  biU  of  'exceptions  whatever.  If  the 
court  settles  a  statement  or  bill,  but,  in  such  settlement,  refuses 
to  give  the  moving  party  the  benefit  of  exceptions  which  he  claims 
to  have  taken  at  the  trial,  his  remedy  is  provided  by  section  652 
of  the  California  Code  of  Civil  Procedure,**®  which  reads:  **If 


failed  ta  show  (presumably  the  peti- 
tion) that  the  proposed  bill  had  been 
served  on  the  district  attorney  as  pro- 
vided by  section  1171  of  the  Penal 
Code,  the  petition  wouid  be  denied. 

In  Landers  v.  Lawler,  84  Cal.  547, 
24  Pac.  a07,  it  was  held  to  be  fatal 
where  the  fdtemative  writ  was  an- 
swered by  the  trial  judge  alleging  that 
no  proposed  bill  of  exceptions  had  ever 
been  presented  to  him  for  settlement. 

10  People  V.  Dickson,  46  Cal.  53; 
People  V.  Kahl,  18  Cal.  432. 

11  As  to  proceedings  to  obtain  the 
writ,  see  section  325b,  post, 

ii»  McConoughey  t.  Torrence,  124 
Cal.  330,  57  Pac.  81. 

lib  Estate  of  Depeauz,  118  Cal.  522, 
•50  Pac.  682. 

lie  Corresponding  sections  of  other 
codes  are  as  follows:  Section  385, 
Mills'  Annotated  Code  of  Colorado; 
section  4432,  Revised  Codes  of  Idaho; 
section  6790,  Bevised  Codes  of  Mon- 
tana (section  1157,  Code  of  Civil  Pro- 
cedure) ;  section  3286,  Cutting's  Com- 
piled Laws  of  Nevada  (section  191, 
Civil  Practice) ;  section  7060,  Bevised 
Codes  of  North  Dakota;  section  298, 
Code  of  Civil  Procedure  of  South 
Dakota;  section  3289,  Compiled  Laws 
of  Utah. 


Section  1471,  Bevised  Statutes  of 
Arizona,  provides  that  "Should  the 
party  be  dissatisfied  with  the  bill  of 
exceptions  filed  by  the  judge,  as  pro- 
vided in  the  preceding  section,  he  may, 
upon  procuring  the  signatures  of  three 
respectable  bystanders,  citizens  of  this 
territory,  attesting  the  correctness  of 
the  bill  of  exceptions  as  presented  by 
him,  have  the  same  filed  as  a  part  of 
the  record  of  the  cause,  and  the  truth 
of  the  matter  in  reference  thereto  may 
be  controverted  and  maintained  by  affi- 
davits, not  exceeding  ^yq  in  number  on 
each  side,  to  be  filed  with  the  papers 
of  the  cause  within  ten  days  after  the 
filing  of  such  biU  of  exceptions,  and 
to  be  considered  as  a  part  of  the  rec- 
ord relating  thereto." 

Section  170,  Lord's  Oregon  Laws, 
contains  the  following  provision: 
''....  If  an  objection  is  made  to 
any  rulinsr  of  the  court  in  the  progress 
of  a  trial,  and  the  truth  of  the  state- 
ment thereof  is  not  agreed  upon  be- 
tween the  counsel  and  the  court,  the 
counsel  may  verify  his  statement 
thereof  by  his  own  oath  and  that  of 
two  respectable  and  disinterested  per- 
sons, or  by  his  own  oath,  and  that  of 
the  stenographer  who  took  the  same 
down,  and  file  the  same  as  an  excep- 
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the  judge  in  any  case  refuses  to  allow  a  bill  of  exceptioBs  in 
accordance  with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  supreme  court  to  prove  the  same." 

This  section  does  not  apply  to  the  case  of  an  absolute  refusal  of 
the  trial  court  to  settle  any  bill  whatever,  and  in  that  event,  the 
only  resort  of  the  moving  party  must  be  to  a  writ  of  mandate.^ 

As  first  enacted,  the  section  applied  to  the  case  of  a  refusal 
by  the  judge  to  allow  ''an  exception  in  accordance  with  the  facts." 
As  amended  in  1907,  it  applies  to  the  case  of  a  refusal  to  allow 
''a  bill  of  exceptions  in  accordance  with  the  facts."  Whatever 
difference  there  may  be  between  the  cases  thus  provided  for,  the 
supreme  court  has  uniformly  insisted  upon  a  strict  construction  of 
the  language  employed,  and  4eclii^^  to  give  the  section  a  scope 
of  operation  not  justified  by  its  exact  terms.  It  is  the  refusal  to 
allow  an  exception  or  a  bill  of  exceptions  in  accordance  with  the 
facts  that  the  court  will  relieve  against,  but  it  will  not  interfere 
with  the  action  of  the  trial  judge  in  any  other  respect.  Thus  in 
Hyde  v.  Boyle  ^*  the  petition  purported  to  be  one  for  leave  to 
prove  an  exception,  but  turned  out  to  be  really  a  petition  to 
remodel  a  bill  by  striking  out  certain  things  therein  contained, 
and  the  court  denied  the  petition  on  the  ground  that  it  was  given 
no  jurisdiction  to  act  by  section  652.  A  similar  question  arose  in 
Vance  v.  Superior  Court,^*  where  the  court,,  after  quoting  the  sec- 


tion to  the  ruling  objected  to."  Then 
f oUowa  a  piovision  as  to  counter-affi- 
davits. 

In  Washington,  in  the  absence  of  a 
statutory  provision  upon  the  subject, 
the  practice  is  for  the  supreme  court 
to  order  a  reference  to  determine  the 
controversy.  Van  Lehn  v.  Morse,  16 
Wash.  219,  47  Pac  435;  HaUam  v. 
Tillinghast.  19  Wash.  20,  52  Pac.  329. 

In  addition  to  the  section  from  the 
Idaho  code  above  quoted,  section  4426 
contains  the  foUowin^  provision: 

**When  an  exception  is  taken  the 
court,  judge,  tribunal  or  judicial  offi- 
cer shall  allow  sufficient  time  for  the 
reduction  to  writing,  and  settlement  of 
the  same,  and  in  such  case  such  time 
shall  not  be  allowed,  or  such  ereeption 
shall  not  be  fairly  settled,  the  facta 
may  be  shown  by  affidavit,  and  the 
1^1  rty  taking  such  exceptions  may 
apply  to  the  court,  or  tribunal,  to 
whu'h  an  appeal  lieo^  in  the  aetion  or 


proceeding,  to  settle  the  same  fairly, 
according  to  the  facts,  and  when  so 
settled,  the  same  shaU  become  a  part 
of  the  record  in  such  action  or  pro- 
ceeding." 

IS  See  Landers  v.  Landers,  S2  C^ 
480,  23  Pac.  126;  Tibbets  v.  BiTerside 
Banking  Co.,  97  CaL  258,  32  Pac  174; 
Hudson  y.  Hudson,  129  CaL  141,  61 
Pac  773;  Hyde  v.  Thornton,  83  OsL 
83,  23  Pac  126. 

Also  In  re  Plume,  23  Mont.  41,  57 
Pac  408;  Harding  t.  McLaughlin,  23 
Mont.  334,  58  Pac  865. 

IS  86  Cal.  352,  24  Pac.  1059. 

i«  87  CaL  390,  25  Pae.  500;  and 
see  Hyde  t.  Boyle,  89  Cal.  590,  26 
Pac  1092;  In  re  Gates,  90  CaL  257, 
27  Pac  195;  Cox  v.  Delmas,  92  CkL 
652,  28  Pac  687;  City  of  Santa  Bar- 
bara y.  Eldred,  95  CaL  378,  30  Pac 
562 ;  Estate  of  Dolbeer.  147  CaL  359, 
81  Pac  1098;  Tibbetts  t.  Riverddtt 
Banking  Co.,  97  CaL  258,  32  Pac  174. 
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lion,  said:  "It  seems  quite  apparent  that  the  petition  must  be 
based  upon  the  refusal  of  the  judge  to  allow  an  exception,  which 
is  'an  objection  upon  a  matter  of  law  to  a  decision  made  ....  by 
a  court,  tribunal,  judge,  or  other  judicial  officer'  (Code  Civil  Proc, 

sec.  646) It  refers  solely  to  a  case  where  the  judge  is  charged 

with  having  refused  to  allow  an  exception ;  that  is,  where  a  party 
claims  that  he  made  'an  objection  upon  a  matter  of  law  to  a 
decision  made'  by  the  court,  and  took  an  exception  to  the  de- 
cision, and  the  court  refuses  to  certify,  in  a  bill  or  statement,  that 
such  an  exception  was  taken,  or  that  such  an  occurrence  took  place. 
In  such  a  case,  the  party  may  prove,  if  he  is  able,  in  this  court, 
that  he  did  take  such  exception,  and  may  prove,  no  doubt,  in  that 
connection,  sufficient  surrounding  facts  to  show  what  the  point 
of  the  exception  is." 

The  application  must  be  made  before  the  hearing  of  the  motion 
for  a  new  trial;  otherwise  it  might  happen  that  an  appeal  from 
a  new  trial  order  might  be  heard  upon  matters  which  were  not  in 
the  record  on  which  the  trial  court  acted.^'  And  it  must  be  made 
within  a  reasonable  time  after  the  refusal  of  the  judge  to  allow 
the  exception.^* 

The  section  of  the  code  provides  that  the  application  shall  be 
by  petition  to  the  supreme  court  in  the  mode  and  manner,  and 
under  such  regulations,  as  that  court  may  prescribe.  The  court 
has  not  yet  made  any  regulations  on  the  subject,  but  has  ruled 
that  the  petition  should  set  forth  the  exceptions  taken  and  the 
evidence  in  support  thereof ,^^  or,  at  least,  a  general  statement  of 
the  tendency  of  the  evidence,  so  that  the  materiality  of  the  ruling 
alleged  to  have  been  excepted  to  may  appear.^^ 

The  petition  should  also  show  that  the  petitioner  has  taken  the 
proper  steps  to  procure  the  settlement  of  a  bill  of  exceptions,  that 
he  included  in  his  proposed  bill  a  statement  of  the  particular  ex- 
ception which  he  desires  to  prove,  and  that  the  judge  in  settling 
the  bill  refused  to  allow  that  he  had  taken  such  an  exception.^* 

IB  Frankel  v.  Deidesheimer,  83  Cal.  It  would  seem  that  the  bill  or  state- 

44,  23  Pac.  136.  ment,   after    being    proved    before    a 

18  Estate  of  Dolbeer,  147  Cal.  359,  referee,   must  show  that  the  refusal 

81  Pac.  1098.  of  the  trial  judge  was  unwarranted. 

17  Estate  of  Hawes,  68  Cal.  413,  9  This  was  the  view  adopted  in  Harding 
Pac.  456.  V.  McLaughlin,  23  Mont.  334,  58  Pac. 

18  People  y.  Bitancourt,  73  Cal.  1,  866. 

14  Pac.  372.  It  is  essential  that  the  exceptions 

i»  Estate  of  Dolbeer,  147  Cal.  3^9,      sought  to  be  proved  should  be  mate- 

81  Pac.  1098.  nal»  and  the  refusal  to  allow  the  same 
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No  amendment  of  the  petition  will  be  allowed  after  the  hearing 
has  been  commenced.*^ 

Notice  of  the  application  should  be  given  to  the  trial  judge  and 
the  opposite  attorney.*^ 

While  section  652  deals  in  terms  only  with  bills  of  exception, 
there  can  be  little  doubt  that  it  applies  also  to  statements  on 
motion  for  new  trial.  This,  at  least,  seems  to  have  been  the  under- 
standing acted  upon  by  the  court  and  the  bar.'' 

The  benefit  of  the  section  is  by  its  terms  confined  to  ''the  party 
desiring  the  bill  settled,"  who,  in  matters  which  concern  a  new 
trial,  must  be  the  party  moving  for  it.  This  was  fully  recognized 
in  Be  Gates." 

Where,  upon  an  application  for  leave  to  prove  an  exception, 
there  is  a  disputed  question  of  fact,  the  practice  sometimes  is  to 
refer  the  matter  to  some  attorney  of  the  court  to  hear  the  mat- 
ter ;  '*  but  it  is  more  often  heard  by  a  member  of  the  appellate 
bench.'"  It  is  a  complete  answer  to  a  petition  to  prove  exceptions 
that  the  papers  and  documents  which  the  supreme  court  is  asked 
to  be  allowed  inserted  in  the  statement  were  not  offered  in  evidence 
at  the  trial.'*  The  rule  as  to  conflict  applies  in  the  determination 
of  questions  of  fact  arising  upon  a  petition  to  prove  exceptions.'^ 

The  statement  or  bill  of  exceptions,  when  prepared  in  accordance 
with  the  directions  of  the  court,  whether  by  a  referee  or  by  the 
chief  justice  himself,  as  is  usually  the  case  in  California,  must  be 
certified  by  the  chief  justice,  and  a  paper  prepared  after  a  hearing 
before  a  referee  not  so  certified  will  be  disregarded.'^* 


prejuclieial.  Forrester  v.  Boston  etc. 
Co.,  23  Mont.  122,  58  Pac.  40;  Mon- 
tana O.  P.  Co.  T.  Lindsay,  25  Mont. 
24  63  Pac.  715. 

Materiality  cannot  be  made  appar- 
ent without  setting  out  the  exception 
sought  to  be  proved.  Hence  a  failure 
in  this  particular  is  deemed  fa^l  to 
the  petition.  Dernham  v.  Lieuallen,  4 
Idaho,  528,  43  Pac.  74. 

Sep,  generally,  Taylor  v.  Miller,  10 
N.  D.  361,  87  N.  W.  597;  Piano  etc. 
Co.  V.  Person,  11  S.  D.  539,  79  N.  W. 
833;  Baird  v.  Gleckler,  3  S.  D.  300, 
52  N.  W.  1097. 

"«o  Estate  of  Dolbeer,  147  CaL  359, 
81  Pac.  1098.. 

>i  Estate  of  Hawes  and  People  ▼. 
Bitaneourt,  tuprtL 


<>  See  Frankel  v.  Deideaheimer,  83 
Cal.  44,  23  Pac.  136;  Crow  v.  Minor, 
85  Cal.  214,  24  Pac.  640;  Estate  of 
Dolbeer,  147  Cal.  359,  81  Pac.  1098; 
Vance  v.  Superior  Court,  87  CaL  390, 
25  Pac.  500. 

"  90  Cal.  257,  27  Pac  195. 

«*  Estate  of  Hill,  62  Cal.  186. 

w  In  Estate  of  Dolbeer,  147  Cal. 
359,  81  Pac.  1098,  it  was  heard  by  the 
chief  justice. 

ss  Estate  of  Moore,  78  Cal.  242,  20 
Pac.  558;  and  see  In  re  Moore,  83 
Cal.  583,  23  Pac.  794. 

S7  In  re  Howard,  108  CaL  31,  40 
Pac.  1043. 

SYA  See  Having  v.  McLangliliii.  23 
Mont  334,  58  Btc  865. 


813 


STATEMENT  OF  THE  CASE. 


§156 


Section  1174  of  the  Penal  Code  contains  a  provision  identical, 
or.  practically  so,  with  the  section  under  consideration  here,  prior 
to  its  amendment  in  1907.  It  did  not  contain,  as  originally  en- 
acted, more  than  a  bare  direction  as  to  the  time  and  manner  of 
settling  bills  of  exceptions  in  criminal  actions  but  it  was  amended 
in  1874  and  1905  so  as  to  include  the  provisions  found  in  sections 
650,  652  and  653  of  the  Code  of  Civil  Procedure.  The  cases  above 
cited,  and  the  rules  and  interpretation  outlined,  are  therefore  to 
be  taken,  in  the  main,  as  applicable  to  criminal  procedure. 

Although  both  section  652,  Code  of  Civil  Procedure,  and  sec- 
tion 1174,  Penal  Code,  expressly  provide  that  the  petition  must 
be  addressed  to  the  supreme  court  and  certain  duties  are  imposed 
upon  the  chief  justice,  it  has  been  held  that  the  effect  of  section 
4,  article  6,  of  the  Constitution  is  to  confer  a  like  jurisdiction 
upon  the  district  court  of  appeal  and  presumably  upon  their  pre- 
siding justices.  In  Glass  v.  Lawlor,^*  the  supreme  court  held 
that  these  sections,  relative  to  proving  exceptions,  and  section  1243, 
Penal  Code,  as  to  certificates  of  probable  cause,  were  merely  inci- 
dental to  appeals,  and  together  with  all  other  code  provisions 
relating  to  the  mode  of  presenting  appeals,  were  properly  cog- 
nizable in  the  district  court  of  appeals  having  jurisdiction  under 
the  Constitution  of  the  particular  appeal  to  which  such  proceed- 
ings were  incident. 


§  156.  Engrossment  of  the  Statement. — There  never  has  been 
an  express  provision  of  the  statute  requiring  the  engrossment  of 
the  statement.^  The  requirement  is  a  rule  of  practice  resulting 
from  the  necessity  of  the  case.  In  settling  the  statement  the 
judge  frequently  orders  much  of  the  proposed  matter  to  be  stricken 
out  and  other  matter  to  be  inserted  in  its  place,  allowing  some 
of  the  amendments  and  disallowing  others.  In  order  to  render 
intelligible  the  heterogeneous  mass  resulting  from  this  process, 
and  to  identify  the  parts  designated  by  the  judge,  it  is  necessary 


2«  152  Cal.  602,  93  Pac.  490;  People 
▼.  Lapique,  154  Cal.  518,  98  Pac.  257. 

1  No  such  provision  appears  in  the 
old  Practice  Act  either  with  reference 
to  statements  op  motion  for  new  trial 
(see  Laws  of  1851,  p.  81,  sec.  195; 
Laws  of  1861,  p.  590;  Laws  of  1863, 
p.  643;  Laws  of  1863^64,  p.  246; 
Lawb  of  1865-66,  p.  845),  nor  with 


reference  to  statements  on  appeal. 
See  Laws  of  1851,  p.  105,  sees.  338, 
339;  Laws  uf  1855,  p.  303;  Laws  of 
1863,  p.  644.  Nor  is  there  any  ex- 
press provision  in  regard  to  engross- 
ment of  the  statement  in  the  Cali- 
fornia Code  of  Civil  Procedure.  See 
section  659,  subdivision  3. 
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that  such  parts  should  be  arranged  in  proper  order  and  copied 
out  into  one  connected  whole.  The  identification  of  the  parts  is 
essential ;  for  without  it,  it  would  not  be  possible  to  determine  what 
constituted  the  record.  The  proper  arrangement  is  also  essential, 
and  if  not  attended  to  will  be  groimd  for  disregarding  the  state- 
ment. Thus  in  Marlow  v.  Marsh  ^  the  amendments  were  agreed 
to,  and  there  does  not  appear  to  have  been  any  dispute  about  the 
identity  of  the  different  parts  of  the  statement;  but  the  supreme 
court  disregarded  the  statement  because  not  engrossed,  and  Field, 
J.,  delivering  the  opinion,  said:  ''The  papers  purporting  to  be  a 
statement  embodied  in  the  transcript  consist-  of  a  draft  prepared 
by  the  appellants  and  the  amendments  proposed  by  the  respond- 
ents as  they  were  originally  served.  The  amendments  agreed  to 
by  counsel  should  have  been  inserted  in  their  proper  place  in  the 
draft,  and  a  fair  copy  of  the  whole  made.  In  their  separate  fonn 
the  draft  and  amendments  do  not  constitute  such  a  statement  as 
we  will  look  into  on  appeal."  ^  This  case  was  approved  and  fol- 
lowed in  subsequent  ones.*  If,  in  addition  to  the  fact  that  the 
various  parts  of  the  statement  are  not  inserted  in  their  proper 
places,  they  be  not  susceptible  of  identification,  that  is  an  additional 
reason  for  disregarding  the  statement.*    The  rule,  therefore,  that 


s  9  Cal.  259. 

s  People  Y.  Edivardfl,  9  Cal.  286; 
Skillman  v.  Biley,  10  Gal.  300;  Bald- 
win V.  Ferre,  23  Cal.  461;  Kimball  v. 
Semple,  31  Cal.  657;  Fritoch  y. 
Btampfli,  117  Cal.  441,  49  Pac.  559; 
Vierra  ▼.  Pontes,  135  Cal.  126,  66  Pac 
241. 

4  Smith  T.  Davis,  55  Cal.  26.  In 
this  case  there  was  a  certificate  of  the 
judge  in  the  following  language:  "The 
foregoing  amendments  proposed  bj 
defendant  are  allowed,  and  the  further 
proposed  amendment  bj  plaintiff  is 
also  allowed;  and  said  statement  of 
plaintiff  as  amended  is  herebj  settled 
as  correct,  W.  T.  McNealey,  district 
judge."  But  there  being  no  engross- 
ment the  amendments,  etc.,  could  not 
be  identified.  The  supreme  court 
said:  "In  this  cause  there  is  no  state- 
ment on  motion  for  new  trial  which 
this  court  is  authorized  to  consider. 
It  appears  that  the  proposed  statement 
and  amendments  were  allowed  bj  the 
judge  of  the  court  below,  but  the 
statements  and  amendments  were  never 
engrossed   and   authenticated   hj   the 


signature  of  the  judge.  Saeh  docu- 
ments not  engrossed  into  one,  and 
attested  bj  the  signature  of  the  judge, 
have  neveF  been  regarded  as  the  state- 
ment required  bj  law,  and  have  never 
been  considered  hy  this  court  ob  ap- 
peal Baldwin  v.  Perre,  23  CaL  461. 
The  order  denying  the  motion  for  a 
new  trial  must  therefore  be  afi^rmed." 

The  same  rule  obtains  elsewhere. 
Thus  in  Doust  v.  Telephone  Co.,  14 
Idaho,  677,  95  Pac.  209,  the  court 
said:  "This  court  has  repeatedlr  held 
that,  where  numerous  amen&ients 
have  been  offered  to  a  proposed  state- 
ment on  motion  for  new  trial,  the 
amendments  as  allowed  in  connection 
with  the  proposed  statement  must  be 
engrossed  before  it  is  settled  as  a  com- 
plete record.  Pence  v.  Lemp,  4  Idaho, 
526,  43  Pac  75;  Hattabaugh  v.  Yoll- 
mer,  5  Idaho,  23,  46  Pac  831;  Crow- 
ley V.  Croesus  etc  Co.,  12  Idaho,  530, 
86  Pac  536." 

Where  proposed  amendments,  after 
being  allowed,  were  not  incorporated 
in  the  bill  as  engrossed,  bot  were 
merely  made  to  appear  in  the  tran- 
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the  statement  should  be  engrossed  rests  upon  sound  reasons  and 
is  well  settled.  It  sometimes  happens,  however,  that  the  state- 
ment is  settled  so  nearly  as  proposed  that  it  is  possible,  without 
danger  of  illegibility,  to  interline  the  amendments  or  to  write  them 
upon  the  margin  of  the  proposed  statement;  and  when  this  is  the 
case  it  is  permissible  to  take  such  a  course,  provided  the  adverse 
party  consents  to  it,*  or  the  judge  does  not  disapprove.  And  if 
the  parties  sign  a  stipulation  which  waives  the  engrossment,  and 
identifies  the  various  parts  of  the  statements,  and  the  whole  is 
sufficiently  intelligible,  the  successful  party  cannot  afterward  object 
to  the  want  of  engrossment.*  The  stipulation  in  such  case  takes 
the  place  of  the  engrossment.  But  there  must  be  either  an  en* 
grossment  or  something  which  answers  its  purpose. 

In  engrossing  the  statement  it  is  not  always  necessary  to  actu- 
ally write  out  all  the  various  documents  constituting  a  part  of 
it.  In  certain  cases  such  documents  may  be  made  a  part  of  the 
statement  by  reference — at  least  so  far  as  the  court  below  is  con- 
cerned.^ The  old  Practice  Act  expressly  provided  for  such  a 
course.  Section  195,  as  enacted  in  1851,*  provided  that  '^the  state- 
ment shall  contain  so  much  of  the  evidence  or  reference  thereto 

as  may  be  necessary  to  explain  the  grounds  taken On  the 

argument,  reference  may  also  be  made  to  the  pleadings,  depositions 
and  documentary  evidence  on  file,  and  to  the  minutes  of  the  court." 
The  above  provision  was  reproduced  in  the  amendment  of  1861,* 
with  the  addition  of  the  following:  **To  identify  any  depositions 
or  minutes  of  the  court  read  or  referred  to  on  the  hearing,  it  shall 
be  sufficient  that  the  judge  designate  them  in  his  certificate  as 
having  been  thus  read  or  referred  to."  The  subsequent  amend- 
ments^* of  section  195  contained  provisions  similar  to  the  ones 


script,  tbey  cannot  be  considered  as  a 
part  of  the  record  on  appeal.  Yellow- 
stone National  Bank  v.  Gagnon,  25 
Mont.  268,  64  Pac.  664.  The  amend- 
ments must  be  engrossed  along  with 
the  bill  or  statement,  as  allowed;  but, 
if  they  comprise  additional  and  ind^ 
pendent  matter,  it  is  not  improper  to 
insert  them  in  a  paragraph  at  the 
end  of  the  original  paper.  Wulf  y. 
Manuel,  9  Mont.  276,  23  Pac.  723; 
*  Penn  etc.  Min.  Co.  v.  Schreiner,  14 
Mont.  121,  35  Pac.  878.  Otherwise, 
where  the  amendments  should  be  made 
by  inserting  words  and  matter  at 
different  places,  it  is  insufficient  to 


insert  them  at  the  end,  with  reference 
to  pages  and  lines.  Gallatin  Canal 
Co.  V.  Lay,  10  Mont.  528,  26  Pac.  1001. 

>  For  instance  see  McCreery  y. 
Everding,  44  Cal.  246. 

«  Thompson  y.  Connolly.  43  Cal. 
636. 

7  The  documents  referred  to  must 
be  printed  in  the  transcript.  See  sub- 
division %,  section  265,  post, 

«  Laws  of  1851,  p.  81. 

0  Laws  of  1861,  p.  590. 

10  Laws  of  1863,  p.  643;  Laws  of 
1863-64^  p.  246;  Laws  of  1865-66,  p. 
b4d. 


§156 


PAPERS  ON  WHICH  THB  MOTION  HAY  BB  MADE. 


816 


above  quoted.  Such  provisions  clearly  permitted  doeuments  on 
file  to  be  made  part  of  statements  on  motion  for  new  trial  by 
mere  reference.^*  There  was  no  such  provision  with  relation  to 
statements  on  appeal,  however.^*  This  difference  between  the 
two  kinds  of  statements  was  pointed  out  by  Burnett,  J.,  in  Dick- 
inson V.  Van  Hom.^*  But  the  distinction  seems  to  have  been  over- 
looked in  subsequent  cases.  For  it  afterward  became  well  settled 
that  documents  on  file  could  be  made  a  part  of  statements  on 
appeal  by  mere  reference.^*  But  it  has  always  been  necessary 
either  to  copy  out  the  documents,  or  to  have  a  sufficient  reference 
to  them.  A  document  neither  set  out  nor  referred  to  is  not  a  part 
of  the  statement,  and  cannot  be  considered.^' 

The  Code  of  Civil  Procedure  has  no  provision  like  the  one  above 
quoted  in  the  section  in  relation  to  statements  on  motion  for 
new  trial.  But  section  648,  as  amended  in  1876,  provides  that 
'' documents  on  file  in  the  action  or  proceeding  may  be  copied,  or 
the  substance  thereof  stated,  or  a  reference  thereto,  sufficient  to 
identify  them  may  be  made."  This  provision  is  in  the  chapter  in 
relation  to  exceptions ;  but  it  unquestionably  applies  to  exceptions 
presented  by  means  of  statements  as  well  as  to  exceptions  pre- 
sented by  means  of  bills  of  exceptions.  And  under  the  code  the 
term  ''exception"  has  an  extended  signification — ^there  being  ex- 
ceptions on  the  ground  of  the  insufficiency  of ,  the  evidence  as  well 
as  exceptions  on  the*  ground  of  error  in  law.** 

The  provision  permitting  documents  on  file  to  be  made  a  part 
of  the  engrossed  statement  by  mere  reference  is  not  at  all  incon- 
sistent with  the  rule  that  the  statement  must  be  engrossed.  The 
provision  was  in  force  at  the  time  the  above  decisions  as  to  the 
necessity  of  engrossment  were  made.  It  applies  only  to  docu- 
mentary, and  not  to  oral,  evidence,***  which  constitutes  so  lai^  a 
portion  of  every  statement.  The  reference  is  merely  an  abbrevia- 
tion of  the  process  of  engrossment. 


11  See. Hess  v.  Winder,  30  Gal.  349, 
12  Morr.  Min.  Eep.  217. 

12  See  Laws  of  1851,  p.  105,  sees. 
338,  339;  Laws  of  1855,  p.  303;  Laws 
of  1863,  p.  644. 

i»  9  Cal.  207. 

14  See  Darst  v.  Bush,  14  Cal.  81; 
Connor  v.  Morris,  23  Cal.  447;  Kir- 
stein  Y.  Madden,  38  Cal.  158; 
Wheeler  t.  I^rmer,  38  Cal.  203. 


i«  Wheeler  ▼.  Parmer,  38  CaL  203. 
The  paper  disregarded  in  this  ease  was 
an  undertaking  on  attachment.  In 
addition  to  the  fact  that  it  was  not  set 
out  or  referred  to  in  the  statement, 
there  was  no  specification  in  regard  to 
it. 

i«  See  sections  64&-648,  Califomia 
Code  of  Civil  Proeedure. 

i«»  Frazer  v.  Superior  Court,  No. 
8534. 
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Whenever  a  document  is  intended  to  be  made  a  part  of  the 
engrossed  statement  by  reference,  there  are  several  things  which 
must  be  borne  in  mind. 

1.  The  provision  permitting  the  reference  applies  only  to  docu- 
ments on  file,^^^  The  language  of  the  code  is  clear  as  to  this. 
There  is  no  warrant  for  the  practice  of  making  documents  not  on 
file  a  part  of  the  statement  by  mere  reference.  If  the  adverse 
party  should  consent  to  the  adoption  of  such  a  course,  and  the 
documents  should  be  producible  at  the  hearing  of  the  motion  in 
the  court  below,  and  be  printed  in  the  transcript,  no  difficulty 
would  arise.  But  if  the  adverse  party  should  not  consent,  a  serious 
difficulty  would  occur  in  making  up  the  transcript.  For  it  is 
extremely  doubtful  whether  the  clerk  could  be  compelled  to  certify 
to  the  correctness  of  a  document  not  in  his  custody,^^  and  if  he 
should  voluntarily  do  so,  whether  his  certificate  would  be  of  any 
validity  as  to  such  document.  Furthermore,  where  documents  not 
on  file  are  merely  referred  to,  there  is  always  danger  of  their  being 
mislaid  or  not  forthcoming  when  wanted.  The  foregoing,  however, 
applies  only  to  engrossed  statements.  There  is  no  absolute  reason 
why  documents  not  on  file  should  not  be  merely  referred  to  in  a 
proposed  statement,  provided  the  adverse  party  has  full  oppor- 
tunity to  examine  the  document  referred  to.  For  the  duty  of 
the  judge  is  to  make  the  statement  conform  to  the  truth,^*  and 
he  has  power  to  order  evidence  inserted,  whether  proposed  or  not. 
And  there  are  not  many  judges  who  would  refuse  to  allow  a  docu- 
ment to  be  inserted  simply  because  it  was  referred  to  and  not 
set  out.  But  where  such  a  course  is  adopted,  full  opportunity 
must  be  afforded  to  the  adverse  party  to  examine  the  document, 
and  a  due  regard  should  be  had  to  clearness  and  certainty.  The 
whole  statement  cannot  be  made  up  by  reference.  Where  the  state- 
ment did  not  contain  any  of  the  evidence,  but  simply  referred  to 
the  reporter's  notes,  and  stated  that  they  were  to  be  inserted  in 
full,  it  was  held  that  the  judge  was  justified  in  refusing  to  settle 
the  statement.^^    And  it  is  always  better  to  set  out  the  docu- 

16b  For    instances,    see    Sharon    ▼.  i?  See,  generally,  People  ▼.  Bartlett, 

Sharon,    79    Cal.    633,    22    Pac.    26,  40  Cal.   142;   Kimball  v.  Semple,  31 

131 ;    Eeclamation    District    v.  Ham-  ^al.  657.  ^^^^^          ^^^^ 

ilton,    112   Cal.   603,    44    Pac     1074 ;  ,^  ^^^^  ^  g^^;^.^^  ^^^^^  ^^  ^^ 

Lake  Shore  Co.  ▼.  Modoc  Co.,  127  Cal.      49 .  ^nd  look  at  Valleau  v.  Halsey,  62 
37,  59  Pac.  206.  Cal.  290. 

K»w  TrUl— 62 
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ments,  and  not  to  merely  refer  to  them.  For  by  setting  them  ont, 
examination  of  the  statement  is  facilitated,  and  the  copies  can  be 
used  in  the  engrossed  statement 

2.  The  documents  on  file  referred  to  in  an  engrossed  statement 
should  be  producible  on  the  hearing  of  the  motion  in  the  court 
below,  and  be  printed  in  the  transcript  in  their  prop^  plaee.^*^ 
If  they  be  not  forthcoming  upon  the  hearing,  that  is  a  sufficient 
reason  for  denying  the  motion.^*  And  as  a  matter  of  course,  th^ 
must  be  printed  in  the  transcript.    For  the  supreme  court  cannot 


i»b  The  plaee  for  them  may  be  in 
the  body  of  the  statement,  but  it 
won)d  seem  that  they  may  be  incor- 
porated  in  an  appendix.  In  Sharon 
y.  Sharon,  79  CaL  633,  22  Pae.  26, 131, 
it  was  stipulated  that  all  depositionB 
on  file  might  be  read  and  referred  to 
on  the  hearing  of  defendant's  motion 
for  a  new  trial  as  part  of  the  state- 
ment, and,  on  appeal,  it  was  held  that 
the  aoeuments  referred  to  were  prop- 
erly made  a  part  of  the  statements 
They  were  sulwequently  printed  in  the 
transcript,  but  in  an  appendix,  and 
were  referred  to  in  the  body  of  the 
sUtement  as  "Plaintiff's  Exhibit  No. 

;  see  end  of  statement."    They 

were  then  set  out  in  the  appendix 
under  the  title  so  expressed,  preceded 
by  "The  following  are  the  «chibits 
offered  and  read  in  evidence  on  behalf 
of  the  plaintiff,  and  mentioned  in  the 
foregoing  statement."  This  was  held 
to  be  a  sufficient  identification  to  make 
the  documents  referred  to  a  part  of 
the  record.  This  plan  is  seldom  fol- 
lowed, however,  without  considerable 
danger  of  losing  the  advantage  of  the 
matter  so  referred  to.  In  Redamation 
District  v.   Hamilton,   112   Cal.   603, 

44  Pac.  1074,  while  commending  the 
practice  of  referring  to  documents  on 
file  at  the  hearing  of  the  motion,  the 
court  said:  "Such  reference  would, 
of  course,  not  be  sufficient  in  the  en- 
grossed statement.  Such  engrossed 
statement  would  be  a  'skeleton  state- 
ment/ as  declared  in  People  v.  Bart- 
lett.  40  Cal.  142,  and  Bush  v,  Taylor, 

45  CaL  112.  cited  by  respondent.* 
And  see  lake  Shore  Co.  v.  Modoe  Co., 
127  Cal.  37,  59  Pac  206.  In  any 
event,  there  must  be  ao  ambiguity  in 


a  reference  of  thia  kind.  In  Estate 
of  Carpenter,  127  Cal.  582,  60  Fse. 
162,  where  there  was  a  biU  of  exeep- 
tions,  so  called,  containing  a  reference 
to  certain  papers,  "being  tie  papers 
set  forth  and  marked  Bxhibita  'A'  and 
'B,'  in  the  foregoing  bill  of  exeeptioas 
hereto  attached  and  herewith  filed," 
such  reference  was  held  not  to  suffi- 
ciently refer  to  exhibits  so  marked  in 
a  separate  and  unattached  biU  of  ex- 
eeptions,  which  la  separately  filed. 

In  Keady  v.  United  Railways  Co. 
(Or.),  106  Pac.  197,  the  exhibits  werp 
not  attached  physically  to  the  tian- 
script,  but  were  fastened  together  in 
a  separate  bundle  of  papers.  The 
documents  contained  appear  to  have 
been  used  in  evidence,  and  it  is  inti- 
mated that  they  would  have  been  con- 
sidered if  they  had  been  properly 
identified.  But  the  certificate  of  the 
trial  judge,  attached  to  the  bound 
tianscript,  was  to  the  effeet  that  it, 
together  with  the  exhibits  attached, 
contained  aU  the  evidence  introdueed 
upon  the  trial.  The  court  said :  '^hey 
have  not  been  made  a  part  of  the  biii 
of  exceptions  by  being  phyaieally  at- 
tached thereto,  nor  are  they  identified 
in  any  manner  by  the  trial  judge. 
However,  there  is  attached  a  certificate 
of  the  county  clerk,  to  the  effect  that 
they  constitute  exhibits  in  the  present 
case,  but  that  is  not  the  identificatioa 
required  by  the  statute,  and  is  not 
sufficient  to  make  them  a  part  of  the 
bill  of  exceptions.  State  v.  Kline,  50 
Or.  426,  93  Pae.  237;  Multnomah 
County  V.  Willamette  Towing  Co.  49 
Or.  204,  89  Pac  389.** 

18  Bush  T.  Taylor,  45  Cal.  112. 
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act  upon  a  portion  of  the  record,*^  nor  can  it  be  referred  to  the 
files  of  the  court  below.*^ 

3.  The  reference  must  be  sufficient  to  identify  the  documents 
referred  to.  If  not,  the  document  will  not  be  considered.'^  The 
reference  should  also  be  in  the  place  where  the  document  would 
be  if  it  had  been  inserted. 

It  is  not  the  clerk's  duty  to  engross  the  statement.'*  That  duty 
is  upon  the  moving  party.  No.  time  is  prescribed  by  the  statute 
within  which  the  engrossment  is  to  be  made*  The  engrossment 
however,  is  a  prerequisite  to  the  certificate,  and  the  certificate  is 
required  to  be  affixed  to  the  statement  ''when  settled."  This  evi- 
dently means  that  it  must  be  done  as  soon  as  practicable.  In 
Ecstein  v.  Calderwood,'*  it  was  held  that  a  delay  of  two  months 
and  a  half  after  the  settlement  was  sufficient  to  justify  the  court 
in  dismissing  the  motion  for  want  of  prosecution.  Probably  this 
might  be  regulated  by  a  rule  of  court. 

§  157.  Anthentication  of  the  Statement— Necessity  for— By 
Whom  to  be  Made — ^Waiver  of— History  of  the  Subject. — ^Under 
the  Code  of  Civil  Procedure,  as  amended  in  1874,  the  statement 
must  in  all  cases  be  settled  by  the  judge,  and  such  settlement  must 
be  evidenced  by  his  certificate,  which  must  be  appended  to  the  en- 


to  KimbaU  v.  Semple,  31  Oil.  C57; 
Hutchinson  v.  Bonn,  13  Cal.  50;  and 
lee  Bectiona  265,  266,  poMi, 

2o»  In  Churchill  v.  Flourn«y,  127 
Cal.  355,  59  Pac.  791,  where  a  tracing 
of  a  map  used  at  the  trial  was  thus 
referred  to:  "Here  insert  tracing  of 
map,"  but  no  such  traeinff  was  in- 
serted, the  defect  was  held  to  have 
been  cured  bj  a  stipulation  that  the 
engrossed  statement  was  true  and  cor- 
rect, etc.,  the  presumption  being  that 
it  was  used  at  the  hearing  of  the 
motion,  but  through  an  oversight  was 
not  filed,  even  though  the  record  con- 
tained a  certificate  of  the  clerk  that 
no  such  tracing  was  among  the  papers. 

Nor  is  it  permissible  to  bring  up 
to  the  appellate  court  a  paper  or  docu- 
ment set  out  in  the  transcript  outside 
the  statement  or  bill  of  exceptions, 
whose  proper  place  is  in  such  state- 
ment or  bill,  but  which  is  referred  to 
merely  therein.  This  was  decided  in 
the  Oregon  case  of  Tatum  v.  Massie, 
29  Or.  140,  44  Pae.  494,  w)kere  a  cer- 


tain contract,  marked  ''Exhibit  A," 
was  referred  to  in  the  bill  of  excep- 
tions, but  was  copied  into  the  tran- 
script outside  that  paper.  To  the 
same  effect,  see  Boberts  v.  Parrish,  17 
Or.  583,  22  Pac.  136;  Morrison  v. 
Crawford,  7  Or.  472;  also  Fisher  v. 
Kelly.  26  Or.  249,  38  Pac.  67. 

A  fortiori,  it  is  even  less  permissible 
to  bring  up  an  amendment  to  a  bill 
or  statement  in  the  transcript  outside 
the  same,  without  referring  thereto. 
Yellowstone  Bank  v.  Gagnon,  25  Mont. 
268,  64  Pac.  664. 

But  provision  is  sometimes  made,  as 
in  section  3284.  Compiled  Laws  of 
1907  of  Utah,  lor  bringing  up  docu- 
ments by  reference  in  the  bill  of  ex- 
ceptions. See  Bingham  etc.  Co.  v. 
McDonald  (Utah),  110  Pac.  56. 

31  Canfield  v.  Thompson,  49  Cal. 
210. 

S2  People  V.  Bartlett,  40  Cal.  142. 
Bee  note  29,  section  151,  ante, 
.     M  27  Cal.  413. 
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grossed  statement.  Under  the  old  Practice  Act,  both  statements 
on  motion  for  new  trial  and  statements  on  appeal  could  be  settled 
and  certified  by  the  parties  without  any  intervention  of  the  judge, 
if  they  could  come  to  an  agreement  upon  the  question.  But  with 
the  exception  of  one  period  the  authentication,  whether  by  the 
judge  or  by  the  parties,  was  required  to  be  by  written  certificate 
or  stipulation,  appearing  in  the  record,  and  could  not  be  implied. 
The  exception  was  that,  at  the  period  mentioned,  the  statute  in 
relation  to  statements  on  appeal  was  held  to  permit  an  implied 
authentication,  and  its  operation  was  by  a  confusion  of  ideas  ex- 
tended to  statements  on  motion  for  new  trial.  But  this  statute 
was  afterward  amended  and  the  old  rule  restored.  And  as  above 
stated,  with  the  exception  of  this  period,  the  authentication,  whether 
by  agreement  of  the  parties  or  certificate  of  the  judge,  was  re- 
quired to  be  in  writing.  But  there  was  considerable  confusion 
upon  the  subject,  caused  by-  the  fact  that  there  were  two  kinds  of 
statements,  the  statutes  creating  which  were  different,  and  fre- 
quently amended,  and  the  decisions  in  relation  to  which  were  fluctu- 
ating. In  view  of  this  confusion  it  will  perhaps  be  best  to  verify 
the  propositions  by  a  somewhat  detailed  examination  of  the  sub- 
ject. 

The  provision  of  the  statute  of  1851  ^*in  relation  to  the  authen- 
tication of  statements  on  motion  for  new  trial  was  as  follows: 
''Such  statement,  when  containing  any  portion  of  the  evidence  of 
the  case,  and  not  agreed  to  by  the  adverse  party,  shall  be  sealed 
by  the  judge  upon  notice."  The  provisions  in  relation  to  the 
authentication  of  statements  on  appeal  were  as  follows : 

"Sec.  339.*  ....  When  a  statement  is  made,  and  the  parties 
shall  omit  within  the  several  times  above  limited,  the  one  party 
to  propose  amendments,  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  statement  as  proposed,  and  the  latter  to  have  agreed 
to  the  amendments  as  proposed." 

*'Sec.  341.  The  statement,  when  settled  by  the  judge,  shall  be 
signed  by  him,  with  his  certificate  that  the  same  has  been  allowed 
and  is  correct;  when  the  statement  is  agreed  upon  by  the  parties 
they  or  their  attorneys  shall  sign  the  same  with  their  certificate 
that  it  has  been  agreed  upon  and  is  correct '' 

I  Laws  of  1851,  p.  81,  aec  195.  >  Laws  of  1851,  p.  105. 
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Under. these  provisions  it  is  dear  that  the  authentication  could 
be  by  the  parties  as  well  as  by  the  judge.  And  it  was  held  with 
respect  to  both  kinds  of  statements  that  the  authentication,  whether 
by  the  parties  or  by  the  judge,  must  be  by  written  stipulation  or 
certificate  appearing  in  the  record,  and  that  it  could  not  be  im- 
plied. This  was  held  with  respect  to  statements  on  motion  for 
new  trial  in  Linn  v.  Twist,'  in  which  case  Heydenfeldt,  J.,  de- 
livering the  opinion,  said: 

**The  195th  section  of  the  Practice  Act,  referring  to  the  state- 
ment to  be  made  in  support  of  an  application  for  a  new  trial, 
says : '  Such  statement,  when  containing  any  portion  of  the  evidence 
of  the  case  and  not  agreed  to  by  the  adverse  party,  shall  be  sealed 
by  the  judge  upon  notice.'  It  is  now  insisted  that  because  the 
statement  in  this  case  is  not  sealed  by  the  judge,  it  must  be  in- 
ferred that  it  was  agreed  to.  To  this  argument  I  cannot  assent. 
It  is  very  clear  that  to  make  the  statement'  good  it  must  either 
be  agreed  to  or  it  'must  be  sealed  by  the  judge ;  and  one  of  these 
conditions  must  be  shown  affirmatively.  That  it  is  not  sealed  by 
the  judge,  instead  of  proving  that  it  was  agreed  to  by  the  parties, 
imposes  on  the  appellant  the  necessity  of  showing  that  it  was 
agreed  to;  and  as  the  record  does  not  show  this  the  statement  must 
be  rejected.  Any  other  practice  than  that  here  indicated  would 
be  loose  and  dangerous.  No  mode  is  pointed  out  for  a  party  to 
disagree  to  a  statement,  and  the  burden  ought  to  be  put  on  the 
one  who  desires  to  make  it  perfect.  A  statement  may  be  filed 
which  would  be  a  distortion  of  t)ie  case  as  really  proved;  this  of 
course  would  not  be  agreed  to,  nor  would  the  judge  seal  it  as 
correct;  and  yet  being  on  file  as  the  statement  of  the  party  for 
the  purpose  of  a  new  trial,  it  would  be  copied  into  the  record,  and 
sent  for  adjudication  to  this  court." 

The  same  rule  was  applied  to  statements  on  appeal  in  Yermule 
V.  Shaw,*  and  Harley  v.  Young,*  in  the  latter  of  which  cases, 
Murray,  C.  J.,  delivering  the  opinion,  said: 

''It  has  heretofore  been  supposed  that  the  signature  of  the  judge 
was  unnecessary  except  where  the  statement  had  been  settled  by 
him.  We  think  that  such  a  construction  would  lead  to  endless 
difficulties,  if  not  more  serious  consequences.  The  statement  should 
be  signed  in  all  cases  by  the  judge,  except  when  agreed  to  by  the 

t  3  Cal.  a9.  •  4  Cal.  2S4. 

4  4  Cal.  214. 
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parties  or  their  attorneys.  It  would  be  impossible  as  well  as 
dangerous  to  the  rights  of  litigants  for  us  to  presume  upon  the 
afiSdayit  of  counsel,  or  other  similar  evidence,  that  a  statement  had 
been  made,  and  in  proper  time  served  upon  the  opposite  party, 
and  that  he  had  not  filed  any  objection  thereto.  These  facts  are 
of  record,  if  they  exist  at  all,  in  the  court  below;  they  can  be 
easily  called  to  the  attention  of  the  judge,  and  it  is  his  proper 
province' to  pass  upon  them." 

So  far,  therefore,  it  is  dear  that  it  was  necessary  to  have  either 
*a  certificate  of  the  judge,  or  a  written  stipulation  of  the  parties 
in  authentication  of  the  statement,  whether  on  motion  for  new 
trial  or  on  appeal.  And  this  rule  rested  upon  sound  principles. 
The  contrary  doctrine  (of  implied  authentication)  enabled  the 
moving  party  to  put  on  file  an  incorrect  statement,  and  throw  upon 
his  adversary  the  duty  of  taking  the  proper  steps  to  prevent  its 
being  admitted  by  implication.  And  this  is  simply  to  put  a  pre- 
mium upon  trickery.  But  the  sound  and  wholesome  rule  laid 
down  in  Linn  v.  Twist  did  not  continue  in  operation  very  long. 
It  was  changed  by  statute.  The  provision  in  relation  to  statements 
on  motion  for  new  trial  was  not  changed  until  1861.  But  in  1855  * 
an  amendment  was  made  to  section  339,  in  relation  to  statements 
on  appeal.  And  after  such  amendment  the  provisions  in  relation 
to  statements  on  appeal  were  as  follows: 

^'Sec.  339 When  a  statement  is  made  and  the  parties 

shall  omit,  within  the  several  times  above  limited,  the  one  party 
to  propose  amendments,  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  statement  as  proposed,  and  the  latter  to  have  agreed 
to  the  amendments  as  proposed,  and  no  settletnent  of  the  statement 
or  certificate  thereto  by  the  judge  shall  be  required,^ ^ 

''Sec.  341.  The  statement,  when  settled  by  the  judge,  shall  be 
signed  by  him  with  his  certificate  that  the  same  has  been  allowed 
and  is  correct;  when  the  statement  is  agreed  upon  by  the  parties, 
they  or  their  attorneys  shall  sign  the  same  with  their  certifieate 
that  it  has  been  agreed  upon  by  them  and  is  correct " 

This  amendment  introduced  the  doctrine  of  implied  authentica- 
tion. The  construction  which  these  provisions  received  was  that 
if  the  record  showed  that  a  statement  had  been  proposed,  and  that 

•  Laws  of  1855,  p.  308, 
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no  amendments  to  it  had  been  filed,  the  parties  would  be  '^  deemed 
to  have  agreed"  to  the  statement  as  proposed,  and  that  no  written 
certificate  either  by  the  judge  or  the  parties  was  necessary ;  ^  and 
that  where  amendments  had  been  filed,  but  no  notice  of  appear- 
ance before  the  judge  was  shown,  the  amendments  would  be 
deemed  to  have  been  agreed  to  as  proposed,  and  no  certificate  was 
necessary.*  It  is  manifest  that  (assuming  this  construction  to  have 
been  correct)  the  statute  applied  only  to  statements  on  appeal,  and 
had  nothing  whatever  to  do  with  statements  on  motion  for  new 
trial.  Nevertheless,  its  operation  was  extended  to  such  statements. 
Thus  in  Dickinson  v.  Van  Horn,*  the  court  declined  to  apply  the 
rule  laid  down  in  Linn  v.  Twist  and  Harley  v.  Young,  above  cited, 
f^d  with  reference  to  those  cases  said:  ''These  decisions  were 
made  before  the  three  hundred  and  thirty-ninth  section  of  the  code 
was  amended  in  1855.  We  are  not  disposed,  therefore,  to  extend 
the  principle  of  the  case  of  Idnn  v.  Twist  to  any  case  not  strictly 
parallel  in  its  substantial  circumstances.  It  is  tru6  that  the  provi- 
sions of  the  three  hundred  and  thirty-ninth  section  apply  only  to 
statements  on  appeal.  But  they  contain  principles  that  in  some 
measure,  by  parity  of  reasoning,  would  apply  to  statements  for  new 
trials  J*  And  in  the  subsequent  case  of  Branger  v.  Chevalier  ^*  the 
rule  was  applied  to  a  statement  on  motion  for  new  trial,  the  court 
saying:  ''It  is  true  the  statement  on  motion  for  new  trial  was  not 
settled  by  the  judge.  The  statement  was  made  by  the  attorney 
for  defendant,  and  proposed  amendments  filed  by  the  attorney  of 
plaintiffs ;  and  nothing  further  was  done  in  reference  to  it,  as  ap- 
pears from  the  record.  In  such  a  case  the  attorney  of  defendant 
must  be  held  as  consenting  to  the  amendments,  and  both  parties 
as  agreeing  to  the  statement  as  amended." 

But  it  was  manifest  that  the  operation  of  a  statute  could  not  be 
extended  "by  parity  of  reasoning."  And  before  any  amendment 
of  the  statute  was  made,  the  cases  subsequent  to  the  ones  last  cited 
followed  the  rule  laid  down  in  Linn  v.  Twist,  at  least  so  far  as 
statements  on  motion  for  new  trial  were  concerned.^^  In  1861  the 
section  in  relation  to  such  statements  was  amended,^^  so  as  to  pro- 
vide that  "•  •  •  •  such  statement,  when  not  agreed  to  by  the  ad- 

T  Conner  t.   Morris,   23    Cal.   447;  lo  9  Cal.  353. 

look  at  Bedman  v.  Gulnac,  5  Cal.  148.  n  Do)rle  y.   SeaweU,  12   Cal.   425; 

8  Dickinson   v.   Van    Horn,    9   Cal.^  Fee  v.  Starr,  13  Cal.  170. 

207;  Branger  y.  Cheyalier,  9  Cal.  353.  ^  Laws  of  1861|  p.  590,  see.  195. 

•  9  GaL  207. 
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verse  party,  shall  be  settled  by  the  judge  upon  notice;  when  agreed 
to  it  shall  be  accompanied  by  the  certificate  of  the  parties,  or  their 

0 

attorneys,  that  the  same  has  been  agreed  upon  and  is  correct;  and 
when  settled  by  the  judge,  the  same  shall  be  accompanied  with  his 
certificate  that  the  same  has  been  allowed  by  him  and  is  correct. '* 
This  provision  was  reproduced  in  subsequent  amendments  of  this 
section."  It  very  clearly  provided  for  a  settlement  and  certificate 
by  the  parties,  as  well  as  by  the  judge.^*  But  it  did  not  distinctly 
negative  the  implied  authentication  theory,  not  much  more  dis- 
tinctly, at  least,  than  was  done  by  the  previous  statute.  But  the 
subsequent  cases  followed  the  rule  of  Linn  v.  Twist,  and  required 
an  express  certificate  either  of  the  judge  or  the  parties.*'  The 
doctrine  of  implied  authentication,  however,  continued  to  be  ap- 
plied to  statements  on  appeal  ^*  until  the  amendment  of  1863.  In 
that  year  section  339  was  amended  *^  so  as  to  provide  that : 

"Sec.  339 When  a  statement  is  made,  and  the  parties 

shall  omit  within  the  several  times  above  limited,  the  one  party 
to  propose  amendments,  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  statements  as  prepared,  the  latter  to  have  agreed 
to  the  amendments  as  proposed,  but  the  judge  who  heard  the  cause 
shall,  notwithstanding  such  omission  or  implied  agreement,  have 
power  to  correct  any  misstatement  of  facts,  or  of  his  rulings  which 
such  statement  may  contain." 

Section  341  remained  as  'above  quoted,  and  no  further  amend- 
ment was  made  to  either  section.  Like  the  provision  in  relation 
to  st|itements  on  motion  for  new  trial,  these  provisions  provided 
for  a  settlement  and  certificate  by  the  parties,  without  any  inter- 
vention of  the  judge.  But  it  distinctly  negatived  the  implied 
authentication  theory,  by  providing  that  the  statement  should  be 
certified  by  the  judge,  notwithstanding  any  implied  agreement  to 
it.  After  this  we  find  nothing  more  about  implied  authentication ; 
and  the  subsequent  decisions  as  to  statements  on  appeal  assert  the 
doctrine  of  Linn  v.  Twist." 

IS  Laws  of  1863,  p.  643;  LawB  of  i«  Connor  t.  Moms,  23  CaL  447. 

1863-64,  p.  246;  Laws  of  1865-66,  p.  „  ^a^  ^^  ^^^^  p   ^ 

o40. 

14  See  McGreeiy  v.  Everding,  44  is  Kavanangh  y.  Maus,  28  CaL  261 ; 
Cal.  246.                                            ^  ,  Vilhac  v.  Biven,  28  Cal.  409; 

15  See  Mclntyre  v.  Willis,  20  CaL  Doiurhertr  45  CaL  34. 
177;    Hoadly  v.   Crow,   22   CaL   266;  ^-  i^ougHerty,  45  UaL  34. 

Budd  T.  DraiB,  50  CaL  120. 
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The  Code  of  Civil  Procedure,  as  first  enacted,  did  not  provide 
for  any  statement,  having  substituted  bills  of  exceptions.  Such 
bills  could  be  authenticated  by  stipulation  of  the  parties.**  But 
the  amendments  of  1874  restored  statements  on  motion  for  new 
trial,  and  changed  the  pre-existing  rule  as  to  their  authentication, 
by  requiring  a  certificate  from  the  judge  in  all  cases,  whether  there 
was  an  agreement  by  the  parties  or  not.  The  provision  is  as  fol- 
lows :  *•• 

''Sec.  659  (subd.  3) If  the  amendments  be  adopted,  the 

statement  shall  be  amended  accordingly,  and  then  presented  to 


i»  Sanrer  v.  Garcia,  49  Cal.  218; 
and  Bee  sections  649  and  650,  Code  of 
Civil  Procedure,  as  first  enacted. 
And  see  note  4,  section  143,  ante,  as  to 
corresponding  provisions  in  other 
codes. 

iBa  It  has  been  held  that  authenti- 
cation of  the  statement  must  be  in  the 
mode  prescribed  by  statute,  if  a  mode 
is  so  prescribed,  otherwise  it  will  not 
be  considered  on  appeal.  Jones  v. 
Adams,  18  Nev.  60,  8  Pac.  798;  Lock- 
wood  V.  Marsh,  3  Nev.  138;  White  v. 
White,  6  Nev.  20;  Solomon  v.  Fuller, 
13  Nev.  276;  Simpson  v.  Ogg,  18  Nev. 
28,  1  Pac.  827. 

The  various  statutory  methods  pro- 
vided are  as  follows : 

AriaoTia:  No  provision  made  for  a 
statement  on  motion  for  new  trial. 
As  to  "statements  of  facts,"  so  called, 
•ee  note  3b,  section  250,  post. 

Colorado:  No  provision  made  for 
statement  on  motion  for  new  trial. 
Section  218,  Mills'  Annotated  Code, 
provides,  "The  motion  for  a  new  trial 
and  reasons  therefor,  and  affidavits  in 
support  thereof,  when  required,  shall 
be  filed,"  etc.  Section  219  provides, 
"On  the  argument  of  the  motion  for  a 
new  trial,  reference  may  also  be  made 
to  the  pleadings,  depositions  and  evi- 
dence, and  to  the  minutes  of  the 
court."  No  other  record  is  required 
or  prescribed  at  the  hearing  of  the 
motion. 

Idaho:  Practice  substantially  the 
same  as  that  of  California.  See  sec- 
tion 4441,  subdivision  3,  Bevised 
Codes. 

llontana:  No  provision  made  for 
statement  on  motion  for  new  trial. 
Its  place  is  taken  by  a  bill  of  excep- 
tions.   Bee  section  142,  ante,  note  4. 


Settlement  and  certification  of  the  bill 
to  be  used  on  such  a  motion  is  in  the 
same  manner  as  that  provided  for  a 
bill  for  use  on  appeal.  See  note  6, 
section  254,  post, 

Nevada:  Section  d292,  Cutting's 
Compiled  Laws  (section  197,  Civil 
Practice),  provides  as  follows: 
"  •  ,  .  .  When  the  statement  is  agreed 
to  it  shall  be  accompanied  with  the 
certificate,  either  of  the  parties  them- 
selves in  fact  or  their  attorney,  that 
the  same  has  been  agreed  upon  and 
is  correct.  When  settkd  by  the  judge 
or  referee,  it  shall  be  accompanied 
with  his  certificate  that  the  same  has 
been  allowed  by  him  and  is  correct. 
When  no  amendments  have  been  filed, 
the  statement  shall  be  accompanied 
with  the  certificate  of  the  derk  of  that 
fact " 

This  provision  is  substantially  the 
same  as  that  of  California  under  the 
old  Practice  Act,  and  obviously,  if  the 
parties  can  agree,  the  certificate  of  the 
trial  judge  is  not  necessary;  but  it 
would  seem  that  a  certificate  of  the 
clerk  that  no  amendments  were  offered 
is  essential,  if  such  is  the  fact  (Bor- 
den r.  Bender,  16  Nev.  49;  TuU  v. 
Anderson,  15  Nev.  426),  and  sufficient 
(State  V.  Cheney,  24  Nev.  222,  52  Pac. 
12) ;  since  the  statement  becomes  a 
part  of  the  record  by  operation  of  law, 
if  no  amendments  are  offered  within 
the  time  prescribed.    Id. 

New  Mexico:  No  provision  made  for 
statements  on  motion  for  new  trial. 

North  Dakota:  No  provision  for  a 
statement  on  motion  for  a  new  trial 
made  by  statute.  As  to  statement  of 
case,  which  takes  its  place,  as  well  the 
place  of  the  bill  of  exceptions  and 
statement  on  appeal  provided  in  other 
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the  judge  who  tried  or  heard  the  cause,  for  settlement,  or  be  de- 
livered to  the  clerk  of  the  court  for  the  judge.  If  not  adopted, 
the  proposed  statement  and  amendment,  shall  within  ten  days 
thereafter,  be  presented  by  the  moving  party  to  the  Judge,  etc 
....  If  no  amendments  are  served  within  the  time  designated, 
or  if  served  are  allowed,  the  proposed  statement  and  amendments, 
if  any,  may  be  presented  to  the  judge  or  referee  for  settlement, 

without  notice  to  the  adverse  party It  is. the  duty  of  the 

judge  or  referee  in  settling  the  statement  to  strike  out  of  it  all 
redundant  and  useless  matter,  and  to  make  the  statement  truly 
represent  the  case,  notwithstanding  the  assent  of  the  parties  to 
such  redundant  or  useless  matter,  or  to  any  inaccurate  statement 
When  settled  the  statement  shall  be  signed  by  the  judge  or  referee, 
with  his  certificate  to  the  effect  that  the  same  is  allowed " 

Under  this  provision  a  stipulation  of  the  parties  is  not  a  suffi- 
cient authentication  of  the  statement.  There  must  be  in  all  eases 
a  certificate  of  the  judge.** 

The  foregoing  is  a  history  of  the  variations  of  the  rule  as  to  the 
authentication  of  statements.  To  make  it  complete  it  should,  per- 
haps, be  added  that  at  one  time  it  seems  to  have  been  supposed  that 
by  arguing  the  motion  for  new  trial  upon  an  unauthenticated  state- 
ment, the  defendant  to  the  motion  waived  the  defect.  This  was 
held  in  Williams  v.  Gregory,*^  where,  so  far  as  can  be  ascertained 
from  the  opinion,  the  court  seems  to  have  considered  it  a  sufficient 
answer  to  the  objection  that  the  statement  was  not  settled,  that 
''the  motion  for  a  new  trial  was  heard  upon  the  statement,  counter- 
statement,  and  affidavit  on  file."  And  in  the  subsequent  case  of 
Dickinson  v.  Van  Horn,**  which,  however,  proceeded  mainly  upon 


BTstems  of  practice,  see  note  3b,  sec- 
tion 250,  fx»l. 

Olclahoma:  The  motion  itself  takes 
the  place  of  the  notice  and  statement 
provided  by  other  sjstems  of  practice. 

Oregon:  The  aame  remark  applies 
here  as  to  Oklahoma. 

South  Dakota:  See  section  303,  Code 
of  Civil  Procedure.  Practice  sub- 
stantiaUj  the  same  as  that  of  Cali- 
fornia and  other  states  above  noted. 

Utah:  No  statement  on  motion  for 
new  trial  prescribed.  Only^  affidavits 
and  minutes  of  court  prescribed.  See 
note  1.  section  135,  ante. 

Washington :  The  same  remark,  used 
with    reference    to    the    practice    in 


Oklahoma  and  Oregon,  applies  to  that 
of  Washington,  except  that  section 
402,  Bern,  ft  Bal.  Code  (section  5075, 
Bal.  Code),  provides  that  the  motion 
must  be  served  upon  the  adverse  party. 

Wyoming:  Same  as  Oklahoma. 

so  Schreiber  t.  Whitnej,  90  CaL 
431;  Smith  t.  Davis,  55  CaL  26; 
Adams  v.  Dohnnan,  63  Cal.  417 ;  Saw- 
yer y.  Sargent,  65  Cal.  259,  3  Pae. 
872;  Beets  t.  Chart,  79  CaL  185,  21 
Pae.  730;  Douglass  t.  McFarland,  92 
CaL  656,  28  Pae.  687;  and  we  Gee  v. 
Terrio,  55  CaL  381. 

>i  9  Cal.  76. 

u  9  CaL  207. 
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another  gronnd,  the  fact  that  ^'both  parties  appeared  at  the  argu- 
ment upon  the  motion  for  a  new  trial;  and  in  the  order  granting 
the  same,  and  which  is  signed  by  the  judge,  it  is  recited  that  the 
defendant  moved  the  court  to  grant  a  new  trial  for  the  cause  set 
forth  in  the  statement  herein  filed, ' '  was  adverted  to  as  if  it  was 
considered  material.  It  is  hardly  necessary  to  say  that  a  waiver 
of  the  authentication  cannot  be  inferred  from  the  mere  fact  that 
it  is  shown  that  the  successful  party  argued  the  motion  for  new 
trial.  For  the  whole  argument  may  have  been  to  insist  upon  the 
want  of  an  authenticated  statement  as  a  reason  why  the  motion 
should  be  denied.  The  rule  which  the  learned  justice  who  wrote 
the  opinions  in  the  two  cases  last  cited  had  in  mind  probably  was 
that  where  a  party  argues  a  motion  upon  the  merits,  without  insist- 
ing upon  objections  to  the  moving  papers,  he  cannot  afterward  be 
permitted  to  maintain  such  objections.  This  rule  is  well  settled 
with  respect  to  motions  in  general.  Ordinarily,  the  fact  that  the 
party  argued  the  motion  for  new  trial  upon  its  merits,  without 
urging  objections  to  the  moving  papers,  cannot  be  made  to  appear 
to  the  appellate  court.  For  the  record  upon  the  motion  is  required 
to  be  complete  before  the  motion  is  heard  in  the  court  below.'* 
And  being  complete  before  the  hearing,  it  could  not  show  the  cir- 
cumstances of  the  hearing.  If,  however,  the  fact  should  appear 
to  the  appellate  court  in  accidental  or  unusual  manner,  such  as 
by  a  stipulation  of  the  parties  or  by  a  recital  in  the  order  dispos- 
ing of  the  motion,  there  seems  to  have  been  no  good  reason  why, 
under  the  old  Practice  Act,  the  defect  should  not  have  been  held 
to  have  been  waived.  But  under  the  Code  of  Civil  Procedure  as 
is  shown  above,  the  parties  cannot  dispense  with  the  judge's  cer- 
tificate even  by  an  express  agreement.  A  fortiori  they  cannot  dis- 
pense with  it  by  an  implied  agreement.*'* 


ss  See  section  134,  ante. 

*^  The  decisioiiB  of  other  states 
support  the  principles  here  enunciated. 
See  Hyde  y.  Harkness,  1  Idaho,  623; 
Seherrer  y.  Hale,  9  Mont.  63,  22  Pac. 
151;  Lockwood  y.  Marsh,  3  Ney.  138; 
White  y.  White,  6  Ney.  20;  Solomon 
y.  Fuller,  13  Ney.  276;  Simpson  y. 
Ogg,  18  Nev.  28,  1  Pac.  827;  Jones  y. 
Adams,  18  Ney.  60,  8  Pac.  798. 

The  necessity  for  certification  by 
the  judge  is  regarded  as  so  essential 
to  the  yalidity  and  effectiveness  of  the 
statement,  thieit  it  has  been  held  that 


where  amendments  are  tacked  on  in 
such  a  manner  as  not  to  be  plainly 
and  unequivocally  covered  b^  the  cer- 
tificate attached  to  the  original  copy, 
they  will  be  disregarded.  Gallatin 
Canal  Co.  y.  Lay,  10  Mont.  528,  26 
Pac.  1001. 

Where  a  bill  of  exceptions  is  a  mere 
statement  of  the  proceedings,  not 
signed,  certified  or  dated  by  the  trial 
judge,  it  cannot  be  accepted  as  a  part 
of  the  record.  Gumm  y.  Metz,  9  Colo. 
580,  13  Pao.  720.  It  becomes  a  part 
of  the  record  only  after  being  duly 
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While  settlement  of  a  statement,  or  bill  of  exceptions,  may  be 
said  to  take  place  actually  when  the  matter  of  such  settlement  is 
taken  up  and  determined  by  the  judge,  and  he  shall  determine 
what  shall  be  included  therein,  it  is  not  really  settled  until  it  is 
certified,  as  correct,  and  this  cannot  be  done  until  the  paper  is  en- 
grossed, if  engrossment  is  necessary.'^  It  is  not  to  be  understood 
from  this,  however,  that  any  new  matter  may  be  added  to  the  in- 
strument after  it  is  ordered  to  be  engrossed,  or  when  so  engrossed 
and  presented  for  certification.  The  only  duty  which  devolves 
upon  the  court,  and  the  only  right  which  the  parties  can  insist 
upon,  is,  that  the  statement  as  engrossed  shall  embody  all  that  the 
court,  at  the  time  of  the  actual  settlement,  ordered  should  be  in- 
corporated in  it ;  and  it  is  a  matter  solely  for  the  determination  of 
the  trial  judge  as  to  whether  it  is  so  correctly  engrossed  or  not.^ 

It  has  been  held,  therefore,  that  the  judge  is  justified  in  refusing 
to  certify  his  settlement  of  a  bill  of  exceptions  that  has  been  ordered 
engrossed  and  has  been  engrossed,  if  it  fails  to  truly  and  fully  set 
forth  the  matters  directed  to  be  inserted  therein  on  the  settlement 
thereof,  or  if  it  fails  to  set  forth  in  a  reasonably  coherent  maimer, 
the  amendments  allowed,  or  if  it  contains,  as  engrossed,  material 
errors  in  copying,  so  that  it  does  not  correctly  exhibit  the  proceed- 
ings the  bill  purports  to  introduce  into  the  record  on  appeal,  or 
exhibits  them  in  a  manner  so  incoherent  as  to  be  substantially  defec- 
tive as  such  record.** 

The  certificate  imports  the  truth  of  the  facts  set  out  in  the  state- 
ment, and  is  said  to  be  the  ultimate  authentication  of  those  facts. 
This  is  believed  to  be  applicable  only  to  that  portion  of  the  state- 
ment heretofore  described  as  the  substantive  portion.  For  the 
moving  party  alone  is  responsible  for  the  specifications  of  error 
and  of  particulars  of  the  insufficiency  of  the  evidence ;  and  if  these 


Qsrned  mnd  certified  hj  the  judge. 
Bowers  t.  Bei'k,  2  NeT.  139;  Thomp- 
son V.  Backenstos,  1  Or.  17.  A  paper 
called  a  ''statement/'  neither  settled 
nor  signed,  is  no  part  of  the  reeord, 
and  cannot  be  considered  on  appeal. 
Crews  T.  Baird,  2  Idaho,  94  (103),  6 
Pae.  116. 

«4  See  Honghton  t.  Superior  Court, 
12S  Cal.  352.  60  Pac.  972.  See,  also, 
Kver  T.  Rio  Land  Co.,  147  CaL  462, 

si'  Pae,  68. 

The  bare  act  of  anthentieatioa 
i«  c,  the  attachment  of  the  signature 


and  eertiiieate  of  the  judge,  is  an  aet 
not  vitally  necessary  at  the  time  of 
the  engrossment,  or  at  any  specific 
time.  In  Marks  y.  Culmer,  6  Utah, 
339,  23  Pae.  757,  the  supreme  court 
refused  to  strike  the  statement  from 
the  transcript  because  of  the  omission 
of  the  eertiiieate,  and  it  was  allowed 
to  be  attached  in  the  higher  court. 

»«  Byer  t.  Bio  etc.  Co.,  147  CaL 
462,  82  Pac  62;  Merced  Bank  t. 
Price,  152  CkL  697,  93  Pac.  866. 

M  GaMn  t.  Hunt,  153  CaL  103,  94 
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last  are  inconsistent  with  or  are  unsupported  by  tlie  substantive 
portion  of  the  statement,  they  will  be  disregarded.*^  So  copies  of 
instructions  taken  from  the  reporter's  notes  cannot  be  admitted 
to  discredit  copies  of  instructions  as  they  appear  in  the  bill  of 
exceptions." 

Upon  the  same  principle,  it  has  been  held  that  the  certificate 
sustains  the  presumption  that  all  the  evidence  material  to  the  points 
raised  is  contained  in  the  statement.'* 


§  158.  Authentication  by  the  Judge— What  Sufficient.— In  the 
preceding  section  it  has  been  shown  that  under  the  Code  of  Civil 
Procedure,  as  amended  in  1874,  it  is  necessary  in  all  cases  to  have 
a  certificate  of  the  judge  in  authentication  of  the  statement.  It 
only  remains  to  consider  what  certificate  is  sufficient. 

The  provision  of  the  act  of  1851  in  relation  to  the  authentication 
of  statements  on  motion  for  new  trial  was  as  follows :  ^  ''Such  state- 
ment, when  containing  any  portion  of  the  evidence  of  the  case  and 
not  agreed  to  by  the  adverse  party,  shall  be  seeded  by  the  judge 
upon  notice."  In  1861  the  section  was  amended  so  as  to  provide 
that'  **such  statement  when  not  agreed  to  by  the  adverse  party 
shall  be  settled  by  the  judge  upon  notice;  ....  when  settled  by 
the  judge  the  same  shall  be  accompanied  with  his  certificate,  that 
the  same  has  been  allowed  by  him  and  is  correct/'  This  provision 
was  reproduced  in  subsequent  amendments  of  the  section.'  The 
provision  of  the  act  of  1851  in  relation  to  the  authentication  by  the 
judge  of  statements  on  appeal  was  as  follows:^  ''The  statement 
when  settled  by  the  judge  shall  be  signed  by  him,  with  his  certifi- 
cate that  the  same  has  been  allowed  and  is  correct.'*  This  provi- 
sion stood  from  the  time  of  its  enactment  in  1851  until  the  adoption 
of  the  Code  of  Civil  Procedure.  As  the  code  was  first  enacted  no 
statements  were  provided  for;  but  by  the  amendments  of  1874 


*t  See  Macadamizing  Co.  v.  Will- 
iams, 70  Cal.  534,  12  Pac.  530,  wfaere 
the  court  said:  **We  do  not  under- 
stand that  a  judge  who  settles  and 
certifies  to  the  correctness  of  a  state- 
ment on  motion  for  a  new  trial  thereby 
gives  validity  to  the  statement  of  fact 
in  the  specifications  of  error.  The 
specification  of  errors  is  essential  to 
a  statement,  but  its  office  ....  is  to 
call  attention  to  the  precise  ground 
relied  upon,  and  not  to  fortify  the 
alleged  error  by  a  statement  of  facts 


in  its  support."  And  see  cases  cited 
in  notes  28  and  29. 

28  See  People  v.  Cox,  76  Cal.  281, 
18  Pac.  332;  People  v.  Ah  Lee  Doon, 
97  Cal.  171,  31  Pac.  933. 

2»  Bichardson  v.  Eureka,  96  Cal. 
443,  31  Pac.  458. 

1  Laws  of  1851,  p.  81,  sec.  195. 

*  Laws  of  1861,  p.  590,  sec.  195. 

s  Laws  of  1863,  p.  643;  Laws  of 
1863-64,  p.  246;  Laws  of  1865-66,  p. 
845. 

«  Laws  of  1851^  p.  105. 
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statements  on  motion  for  new  trial  were  restored,  and  with  relation 
to  their  authentication  it  was  provided  that'  ^'when  settled  the 
statement  shall  be  signed  by  the  judge  or  referee,  with  his  certifi- 
cate to  the  effect  that  the  same  is  allowed "    It  will  be  seen 

from  the  above  that  at  no  time  since  1851  have  the  provisions  in 
relation  to  the  authentication  of  statements  by  certificate  of  the 
judge  been  essentially  different,  although  the  provision  in  relation 
to  the  authentication  of  statements  on  motion  for  new  trial,  as  it 
stood  between  1851  and  1861,  was  somewhat  vague. 

It  is  not  necessary  that  the  certificate  should  show  that  the  settle- 
ment was  upon  notice,  or  that  the  proposed  statement  was  served; 
for  unless  the  statement  itself  show  the  contrary,  it  will  be  pre- 
sumed from  the  certificate  of  the  judge  that  the  settlement  was 
upon  notice,*  and  that  the  proposed  statement  was  served,^  and  in 
short  that  all  the  proceedings  were  regular/*  All  that  has  at  any 
lime  been  necessary  is  that  the  certificate  should  state  that  the 
statement  ''has  been  allowed  by  the  judge  and  is  correct."  Under 
the  code  a  certificate  that  the  statement  "has  been  allowed"  would 
be  sufBcient.  And  probably  any  equivalent  language  would  sufSce. 
But  the  prudent  practitioner  will  always  follow  the  language  of 
4he  statute. 

Whether  or  not  a  simple  signature  by  the  judge  without  any 
certificate  would  do  seems  somewhat  uncertain.  In  the  case  of 
Eidd  V.  Laird,*  decided. in  1860,  it  was  held  that  the  simple  sig- 
nature of  the  judge  to  a  statement  on  motion  for  new  trial  (under 
the  act  of  1851)  was  sufficient,  and  Cope,  J.,  delivering  the  opinion, 
said:  ^'No  mode  of  authentication  is  pointed  out  by  the  statute, 
and  any  satisfactory  evidence  that  the  statement  has  been  examined 
and  approved  by  the  judge  is  sufficient.  This  evidence  most,  of 
course,  appear  in  the  record  in  some  legitimate  and  proper  form." 
But  in  the  subsequent  case  of  McCartney  v.  Fitz  Henry,*  decided 
in  the  same  year,  it  was  held  that  the  simple  signature  of  the  judge 
was  insufficient.    No  reference  was  made  to  Eidd  v.  Laird,  nor 

•  S^tion  659,  snbdiTision  3,  Cali-  «»  Yalentiiie    ▼.    Stewart,    15    CU. 

fornia  Code  of  CItU  PToeedure.  337;  People  ▼.  Btartin,  6  CaL  477; 

x^^^"^«?'LV?^*40ft  ^  ^'  Bank  of  Orland  t.  FlnneU,  133  CaL 
Vilhao  T,  Biven,  28  OU.  409.  ' 

T  Young  V.  Bosenbaum,  39  Cal.  646;      *75,  65  Pa*.  976. 

SuliiTiin  V.  Wallace,  73  CaL  307,  14  •  15  CaL  161,  76  Am.  Dec  472;  4 

l^ie,  789.  «    ^    Q,  v^«f       Morr.  Min.  Rep.  571. 

Al?o,  Murray  v.  Hanaer,  21  Mont.  *^ 

1  \i  53  Psic,  99:  B€«oh  v.  Spokane  ete.  •  16  CaL  184. 

Co.,  25  Mont  367,  65  Pac  106. 
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does  it  dearly  appear  whether  the  decision  was  rested  upon  the 
provision  in  relation  to  the  authentication  of  sta/tements  on  appeal 
or  the  provisions  in  relation  to  the  authentication  of  statements  on 
motion  for  new  trial.  The  court  said:  ''We  do  not  see  any  settled 
or  agreed  statement  in  this  case  on  motion  for  new  trial  or  on  ap- 
peal. There  appears  the  signature  of  a  judge  of  the  district  court, 
but  no  certificate  of  the  correctness  of  the  statement  preceding, 
which  does  not  purport  to  be  a  statement  on  motion  for  new  trial ; 
nor  do  we  see  any  order  disposing  of  the  motion  for  a  new  trial." 
The  decision  in  Kidd  v.  Laird  is  thought  to  have  been  correct ;  for 
the  statute  under  which  it  was  decided  simply  provided  that  the 
statement  should  ''be  sealed  by  the  judge."  Probably  the  grounds 
of  the  decision  in  McCartney  v.  Fitz  Henry  were  that  the  state- 
ment could  not  be  regarded  as  a  statement  on  motion  for  new  trial, 
because  it  did  not  purport  to  be  such ;  and  that  as  a  statement  on 
appeal  it  was  insufficient,  because  the  statute  in  relation  to  state- 
ments on  appeal  required  a  certificate  that  the  statement  "has  been 
allowed  and  is  correct."  It  is  thought  that  the  rule  of  Eidd  v. 
Laird  could  not  apply  under  the  code,  which,  as  has  been  shown, 
requires  "a  certificate"  that  the  statement  "is  allowed. "•* 

A  certificate  by  the  judge  that  the  statement  was  "correct  ac- 
cording to  his  recollection"  was  held  to  be  insufficient,  the  court 
saying:  "This  is  not  even  a  substantial  compliance  with  the  statute. 
The  certificate  should  show  with  reasonable  certainty  that  the  state- 
ment is  correct."^®  Whether  or  not  a  certificate  that  the  state- 
ment is  "substantially  correct"  is  sufficient  is  extremely  doubtful. 
In  Battersby  v.  Abbott,*^  the  certificate  was  as  follows:  "I  hereby 
certify  that  the  foregoing  statement  is  substantially  correct.  W. 
T.  Barbour,  District  Court."  The  objections  taken  by  counsel  to 
this  were  that  it  did  not  show  that  the  settlement  was  upon  notice, 
and  that  it  was  indefinite  and  uncertain.  The  supreme  court  held 
the  certificate  to  be  sufficient,  but  did  not  notice  the  latter  objection. 


^  In  the  case  of  Bedman  v.  Gulnac, 
5  Cal.  148,  the  court  said:  "The  cer- 
tificate of  the  judge  of  the  court  below 
is  a  sufKcient  authentication  of  the 
statement.  ....  If  the  respondent 
did  not  think  proper  to  file  amend- 
ments, or  the  judge  to  correct  the 
statement,  the  certificate  of  that  fact 
hy  the  judge  is  all  that  is  necessary.** 
This  decision  probably  had  reference 


to  the  doctrine  of  implied  authenti- 
cation of  the  statement  which  pre- 
vailed at  one  time.  See  section  157, 
ante.  Such  "a  certificate"  would  cer- 
tainly not  be  sufficient  under  the  code, 
which  expressly  makes  it  the  duty  of 
the  judge  to  correct  the  statement. 
See  same  section. 

10  Van  Pelt  v.  Littler,  14  Cal.  194. 

11  9  CaL  565. 
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This  certificate  was  appended  to  a  statement  on  appeal,  and,  as 
above  stated,  the  provision  of  the  statute  in  relation  to  statements 
on  appeal  was,  between  1851  and  1873,  that  the  judge  should  cer- 
tify that  the  statement  "has  been  allowed  and  is  correct."  This 
decision,  therefore,  would  be  applicable  under  the  code.  But  its 
correctness  seems  questionable.  The  phrase  '^  substantially  cor- 
rect" probably  means  ** correct  in  all  important  particulars."  This 
implies  that  in  unimportant  particulars  the  statement  is  not  cor- 
rect, or  at  least  that  as  to  unimportant  particulars  the  judge  does 
not  say  whether  it  is  correct  or  incorrect.  But  how  is  the  supreme 
court  to  know  what  particulars  the  judge  considered  unimpor- 
tant t  ^'  It  might  be  that  the  supreme  court  would  have  a  veiy 
different  opinion  from  that  of  the  court  below  on  this  subject.  A 
record  should  import  absolute  verity  in  every  particular.  In 
Fabian  v.  Callahan,^'  two  of  the  justices  seemed  to  be  of  opinion 
that  a  certificate  that  the  statement  was  "correct"  was  insufficient, 
and  that  it  ought  to  have  been  that  the  statement  was  "settled  and 
allowed";  the  third  justice  "assumed,  without  expressing  any 
opinion  on  the  subject,"  that  the  certificate  was  sufficient  In 
Girdner  v.  Beswick^**  the  following  certificate  was  held  to  be 
in  accord  with  the  provision  of  the  statute:  "I  hereby  certify  that 
the  foregoing  statement  of  the  case  on  motion  for  a  new  trial  is 
the  statement  settled  and  allowed  by  me  therefor.  Edwin  Shearer, 
Superior  Judge."  But,  as  above  stated,  it  is  better  to  follow  the 
language  of  the  statute,  which  (as  it  stands  at  present)  is  that 
the  certificate  must  be  to  the  effect  that  the  statement  "is  allowed." 
The  certificate  must  be  appended  to  the  engrossed  statement 
If  it  is  not,  there  is  danger  that  it  may  not  identify  the  parts  of 
•  the  statement    In  Smith  v.  Davis/^  the  certificate  was  as  follows: 


13  When  the  findings  of  the  court 
below  were  that  **tA\  the  material  alle- 
gations of  the  complaint  were  true," 
It  was  held  that  the  supreme  court 
could  not  tell  what  allegations  the 
court  below  considered  material,  and 
that  therefore  the  findings  were  in* 
suflScient.     Look  at  section  242,  post, 

IS  56  Cal.  159. 

i»»  69  Cal.  112,  10  Pac.  278. 

A  certificate  "that  the  foregoing  is 
the  settled  and  engrossed  statement  on 
motion  for  new  trial  of  the  above- 
entitled  cause"  was  held  to  be  suffi- 
cient, and  a  substantial,  though  not  a 


literal,  compliance  with  the  atatute. 
Overman  etc.  Co.  v.  American  etc.  Co., 
7  Nev.  312,  2  Morr.  Min.  Rep.  251. 

i«  55  Cal.  26.  See  section  156,  oKfe, 
as  to  the  neceasiiy  of  engrossment. 
See,  also,  Crowley  v.  Croesus  etc.  Co., 
12  Idaho,  530,  86  Pac.  536,  where  the 
following  was  held  to  be  insufileient: 
"I  have  this  day  settled  the  within 
statement  in  the  manner  marked  bj 
me  in  pencil,  allowing  the  proposed 
amendments  where  so  marked,  and  dis- 
allowing them  where  so  marked. 
Lyttleton  Price,  Judge."  And  see 
Hattabaugh  v.  YoUmer,  5  Idaho,  S3, 
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''The  foregoing  amendments  proposed  by  defendant  are  allowed, 
and  the  further  proposed  amendment  by  plaintiff  is  al^o  allowed; 
and  said  statement  of  plaintiff  as  amended  is  hereby  settled  as 
correct,  W.  T.  McNealy,  District  Judge."  If  this  certificate  had 
been  written  to  an  engrossed  statement  it  would  surely  have  been 
held  to  be  sufficient ;  but  it  seems  to  have  been  written  on  the  draft, 
and  consequently  did  not  identify  the  amendments  which  were 
allowed.  The  court  said:  ''The  statement  and  amendments  were 
never  engrossed  and  authenticated  by  the  signature  of  the  judge.'' 
A  certificate  written  upon  the  inside  of  the  cover  of  the  transcript 
on  appeal  is  insufficient.^" 

So,  a  certificate  attached  to  the  body  of  the  statement,  and  pre- 
ceding exhibits  which  are  duly  and  correctly  referred  to  in  the 
statement,  is  sufficient  to  include  such  exhibits.^"*  But  where  there 
is  any  ambiguity  as  to  the  matter  intended  to  be  covered  by  the 
certificate,  the  ambiguous  matter  will  be  disregarded.  Thus,  in 
Vierra  v.  Fontes,*****  the  original  draft  of  the  bill  of  exceptions  was 
printed  in  one  place,  and  what  purported  to  be  the  amendments 
thereto,  in  another.  The  amendments  were  generally  preceded  by 
cross-references,  such  as,  ''insert after  the  word in 


46  Pac.  831,  where  it  was  held,  "When 
amend  men  ts  are  offered  and  allowed 
to  a  proposed  statement  on  a  motion 
for  a  new  trial,  the  statement  as 
amended  must  be  engrossed  before  this 
court  will  consider  such  statement. 

In  Colorado,  a  bill  of  exceptions  is 
regarded  as  a  pleading  of  the  party 
aggrieved,  and  if  it  be  in  any  way 
ambiguous  or  uncertain,  must  be  con- 
strued most  strongly  against  the  party 
who  prepared  it.  Martin  v.  Force,  3 
Colo.  199;  Taylor  v.  Randall,  3  Colo. 
399;  Big  Kanawha  etc.  Co.  v.  Jones, 
45  Colo.  381,  102  Pac.  171.  The  bill 
must  be  allowed,  signed,  and  sealed, 
and  cannot  be  considered  on  review  if 
either  step  is  omitted.  See  Big 
Kanawha  etc.  Co.  v.  Jones,  supra.  If 
the  seal  is  omitted,  the  omission  is 
fatal,  and  a  fortioriy  if  it  is  not  al- 
lowed, though  signed  and  sealed. 
Marshall  v.  Kirtley,  8  Colo.  108,  5  Pac. 
649;  Gates  v.  People,  11  Colo.  292, 
17  Pac.  783;  Reed  v.  Cates,  11  Colo. 
,')27,  19  Pac.  464;  Big  Kanawha  etc. 
Co.  ▼.  Jones,  supra.  In  the  last-cited 
ease,  therefore,  it  was  held  that  a 
N«w  TrUl— 68 


transcript  of  the  evidence  extended  in 
longhand,  and  certified  by  the  court 
to  be  a  "full^  true  and  correct  tran- 
script of  the  evidence,"  was  held  not 
to  be  a  bill  of  exceptions;  but  it  was 
intimated  that  if  the  court  had  at- 
tached the  proper  certificate  thereto, 
the  ruling  would  have  been  otherwise. 
See,  ako,  as  to  defective  certificates, 
the  following  cases:  Reynolds  v. 
Campling,  21  Colo.  86,  39  Pac.  1092; 
Mason  v.  Sieglitz,  22  Colo.  320,  44 
Pac.  588;  Mackey  v.  Monahan,  13 
Colo.  App.  144,  56  Pac.  680;  Board 
V.  Tulley,  17  Colo.  App.  113,  67  Pac. 
346;  Merriner  v.  Jeppson,  19  Colo. 
App.  218,  74  Pac.  341;  Lavelle  v. 
Julesburg  (Colo.),  112  Pac.  774. 

15  Wilson  V.  Dougherty,  45  Cal.  34; 
and  see  Keller  v.  Lewis,  56  Cal.  466. 

16*  Sharon  v.  Sharon,  79  Cal.  633, 
22  Pac.  26,  131.  See,  also,  Kimball  v. 
Scrapie,  31  Cal.  657;  People  v.'  Bart- 
lett,  40  Cal.  142;  Bush  v.  Taylor,  45 
Cal.  112;  Thompson  v.  Patterson,  54 
Cal.  542,  which  were  distinguished  in 
the  Sharon  case. 

iBb  135  Cal.  126,  66  Pac.  241. 
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line ,*^  and  '* strike  out,*'  etc.    After  the  transcript  had  been 

printed,  the  attorney  for  appellant  had  attempted,  by  interlinea- 
tiops,  to  make  the  matter  more  dear;  but  the  certificate  of  the  judge 
attached  to  the  original  draft,  and  not  identifying  the  amendments 
at  all,  couched  in  the  following  words,  * '  The  foregoing  bill  of  excep- 
tions, with  the  amendments  thereto  offered  by  the  defendant, 
which  are  allowed,  is  true  and  correct,  and  is  hereby  allowed  and 
settled,"  was  held  wholly  insuflScient.  The  certificate  is  part  of 
the  record  in  the  court  below,  and  a  copy  must  be  included  in  the 
transcript.^* 

The  act  of  certification  of  an  engrossed  bill  of  exceptions,  or  a 
statement,  is  an  adjudication,  a  ''proceeding"  within  the  meaning 
of  section  473,  Code  of  Civil  Procedure." 

The  statement  cannot  be  certified  after  appeal.^*  It  is  essential 
to  the  jurisdiction  of  the  trial  court  that,  if  the  motion  is  made 
upon  a  statement,  it  should  have  before  it,  at  the  hearing  of  the 
motion,  ''an  agreed,  allowed,  or  certified  statement,"  which,  of 
course,  would  not  be  the  case  where  a  statement  appears  in  the 
record  on  appeal  minus  its  proper  certificate.^* 


§  169.    Filing  of  the  Engrossed  and  Certifled  Statement. — 

After  the  engrossed  statement  is  certified  it  must  be  filed  with  the 
clerk  of  the  court.  The  old  Practice  Act  expressly  required  that 
the  proposed  statement  should  be  filed,^  but  contained  no  express 
provision  as  the  filing  of  the  engrossed  statement.  But  inasmuch 
as  under  the  decisions  it  was  necessary  to  engross  the  statement 
after  its  settlement,  which  process  usually  resulted  in  the  creation 
of  a  separate  document,'  it  was  a  matter  of  course  that  such  docu- 
ment had  to  be  filed.  For  otherwise  it  would  not  be  a  part  of  the 
records  of  the  court.  The  Code  of  Civil  Procedure,  as  amended 
in  1874,  changed  the  old  practice  by  providing  that  the  proposed 
statement  should  be  served  instead  of  being  filed,'  and  that,  ''when 


!•  KimbaU  v.  Semple,  31  Cal.  657. 

IT  See  Fountain  Water  Co.  v.  Supe- 
rior Court,  139  Cal.  648,  73  Pac.  590; 
Merced  Bank  v.  Price,  152  Cal.  607, 
93  Pac.  866,  as  to  settlement.  See 
section  145,  ante,  and  see  section  160, 
post. 

18  See  Caples  v.  C.  P.  B.  B.  Co.,  6 
Nev.  265 ;  Thomas  v.  Sullivan,  11  Nev. 
280.  A  statement  should  be  settled 
and  authenticated  before  the  motion  is 
decided,  where  it  is  made  on  a  state- 


ment, and  if  not,  it  is  irregular  and 
premature.  Crosby  v.  N.  B.  8.  M.  Co., 
23  Nev.  70,  42  Pac.  583. 

•  !•  See  Lamburth  v.  Dalton,  9  Nev. 
64;  and  the  same  rule  applies  to  the 
identification  of  aflSdavits,  though  it 
does  not  appear  for  the  same  reaaom 
See  Dean  v.  Pritchard,  9  Ney.  2Z2. 

1  See  section  145,  ante, 

s  See  section  156,  ante, 

•  See  section  145,  ante. 
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settled  the  statement  shall  be  signed  by  the  judge,  with  his  certifi- 
cate that  the  same  is  allowed,  and  shall  then  be  filed  mth  the 
clerk.' '^  This  latter  is  merely  the  distinct  expression  of  what  was 
implied  by  the  provisions  of  the  old  Practice  Act.  The  purpose 
of  the  requirement  is  to  make  the  engrossed  and  certified  statement 
a  part  of  the  record  in  the  cause.  Where  the  engrossment  does  not 
result  in  the  creation  of  a  separate  document,  and  the  document 
certified  is  already  of  record  in  the  cause,  it  need  not  he  refiled. 
ThujB  in  Gately  v.  Irvine,"  where  the  moving  party  combined  the 
old  with  the  new  practice  by  filing  as  well  as  serving  his  proposed 
statement,  and  the  judge  interlined  the  amendments  allowed  upon 
the  proposed  statement  on  file,  the  document  having  been  brought 
to  him  for  that  purpose,  and  then  certified  it  and  had  it  returned 
to  the  files,  and  it  was  simply  placed  among  the  papers  in  the  case, 
without  being  reindorsed  ** filed,"  it  was  held  that  the  objection 
that  it  was  not  filed  after  settlement  was  not  well  taken. 

In  the  foregoing  case  the  fact  of  the  document  being  on  file  at 
the  time  it  was  certified  was  considered  equivalent  to  the  filing 
after  the  certificate.  The  evident  intention  of  the  language  above 
quoted,  however,  is  that  the  filing  should  be  after  the  certificate.* 
The  statute  does  not  distinctly  specify  how  long  after  the  certifi- 
cate the  party  has  to  file  the  statement.  But  the  words  ''and  shall 
then  be  ^led,"  mean,  in  all  probability,  that  it  must  be  filed  as  soon 
after  the  certificate  as  is  practicable.  A  too  long  delay  would  be 
want  of  prosecution  of  the  motion.  In  the  case  of  0  'Neil  v.  Dough- 
erty^ (decided  under  the  old  Practice  Act)  the  moving  party 
failed  to  file  his  proposed  statement  as  required  by  the  law  then 
in  force.  But  on  the  last  day  of  the  time  granted  for  that  purpose, 
the  parties  appended  to  the  statement  a  stipulation:  **That  the  fore- 
going constitutes  a  true  and  correct  engrossed  and  settled  state- 
ment on  the  defendant's  motion  for  new  trial,  hereby  waiving  all 
informalities  in  respect  to  filing  and  service  of  the  same."  This 
stipulation  under  the  law  then  in  force  was  a  sufficient  authentica- 
tion.   But  instead  of  filing  the  statement  as  thus  authenticated,  the 

*  See  note  2,  section  145,  ante.  and  compare  Wilson  v.  Dougherty,  45 

»  51  Cal.  172.    This  case  is  the  same  Cal.  34. 

in  principle  as  Marble  v.  Fay,  49  Cal.  t  47  Cal.  164.     The  opinion  is    not 

585,  decided  under  the  code  as  first  clear;  but  the  difficulty  seems  to  have 

enacted.  been  the  long  delay  in  filing  the  state- 

0  Look  at  Keller  ▼.  Lewis,  56  Cal.  ment  after  the  stipulation. 
466;  Adams  y.  Dohrman,  63  Cal.  417; 
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moviiig  party  kept  it  in  his  office  for  six  months  thereafter.    The 
supreme  court  refused  to  consider  the  statement. 

However  this  may  be,  the  statement  is  not  a  part  of  the  record, 
and  IB  without  value  to  the  moving  party,  until  it  is  placed  on  file/* 
It  certainly  cannot  be  stricken  out  until  it  has  been  SledJ^  When 
filed  the  motion  is  in  a  condition  to  be  heard,  but  not  before.'  In 
Mills  v.  Dearborn,*  the  supreme  court  declined  to  consider  a  state- 


T«  Biagi  T.  Howes,  66  Cal.  469,  6 
Pac.  100 ;  and  see  Ai^ms  ▼.  Dohrman, 
63  Gal.  417. 

The  essential  purpose  of  the  act  of 
filing  is  to  make  the  paper  part  of 
the  record,  and  it  is  often  held  that  it 
must  af&rmativelj  appear  that  the  bill 
or  statement  was  duly  filed  in  the  trial 
court,  and  hence  is  properly  in  the  rec- 
ord as  a  part  thereof.  Clarke  Go.  ▼. 
Clarke  Co.  Commissioners,  1  Wash. 
Ter.  250;  Murrin  v.  UUman,  1  Wyo. 
36;  Geer  v.  Murrin.  1  V^yo.  37.  The 
paper  should  therefore  be  marked  as 
naving  been  filed.     Moyer  y.  Preston, 

6  Wyo.  308,  71  Am.  St.  Eep.  914,  44 
Pac.  845. 

The  act  of  filing  is  the  concluding 
act  designed  to  complete  the  process 
of  making  that  which  would  not  other- 
wise be  so  a  portion  of  the  record  of 
the  court,  and  it  is  usually  unnecessary 
to  make  an  entry  in  the  journal.  Mc- 
Bride  v.  Union  Pacific  Co.,  3  Wyo. 
183,  18  Pac.  635. 

The  act  of  filing  should  not  precede 
that  of  settlement,  but  where  it  does 
not,  it  is  not  an  irregularity  suflicient 
to  cause  its  elimination  from  the  rec- 
ord, unless  prejudice  results.  Sell  t. 
Graves,  14  Mont.  341,  36  Pac.  354. 

The  paper  must  be  filed  to  make  it 
part  of  the  record.  Eldred  ▼.  Malloy, 
2  Colo.  20. 

If  not  filed  in  time  it  will  be  stricken 
from  the  files.     McQuillan  t.  Seattle, 

7  Wash.  331,  35  Pac.  68;  Loos  v.  Ron- 
doma.  10  Wash,  164,  38  Pac,  1012; 
/(i\i:orf  ete.  Co.  V.  Western  etc.  Co., 
£7  Wajih.  31,  67  Pac.  374;  Baker  ▼. 
W:whinj:ton  etc.  Works,  11  Wash.  335, 
:5i>  Tao,  642;  Tatum  v,  Boyd.  11  Wash, 
Tli.  39  Psu\  6oi>;  State  v.  Landes.  26 
Wash.  32o.  67  l^c.  72;  Jones  v.  Her- 
riok.  ;^3  Wash.  1S»:.  74  Pac.  332;  State 
V.  Y.snatlK  34  W,Hsh.  409,  75  Pac,  9S8: 
PriscoU  V.  Pnfur,  A5  Wa$h.  494,  88 
INo.  i^29;  St,^te  v.  .\sohenbrenner.  45 
Wa*K   U\\  S7  Pac,   HIS;   Oliver  ¥. 


Lewis,  9  Wash.  572,  38  Pae.  139; 
State  V.  Hinchey,  5  tvash.  326,  31  I^c 
870;  State  v.  Picani,  5  Wash.  343,  31 
Pae.  878;  State  ▼.  Seaton,  26  Wash. 
306,  66  Pac.  397;  Driscoll  v.  Dafur, 
45  Wash.  494,  88  Pac.  929;  Williams 
V.  Rice,  13  Nev.  234;  Harrison  t. 
Lockwood,  14  Nev.  263;  Robinson  t. 
Benson,  19  Nev.  331,  10  Pac.  441 ;  G. 
F.  M.  Co.  V.  Cable  etc.  Co.,  15  Nev. 
450. 

The  statement  must  be  settled  and 
filed  before  the  hearing  of  the  motion. 
Parrott  v.  Hot  Springs,  9  S.  D.  202,  68 
N.  W.  329;  Piano  Mfg.  Co.  v.  Jones, 
8  N.  D.  315,  79  N.  W.  338. 

It  is  to  be  noted  that  the  statement 
as  proposed  and  the  statement  as  en- 
grossed are  two  different  documents. 
Both  require  to  be  filed.  The  statute 
always  makes  express  provision  for 
filing  the  proposed  statement,  and 
sometxTnes  makes  express  provision  for 
filing  the  engrossed  statement  within  a 
specific  time.  In  the  above  list  of  de- 
cisions no  distinction  is  made  between 
the  two  classes  of  documents.  The 
penalty  is  always  the  same.  If  no 
specific  time  be  provided,  however  (see 
Mow,  note  13  et  seq.),  the  filing  must 
be  done  within  a  reasonable  time ;  but, 
as  a  matter  of  course,  the  rule  requir- 
ing a  statement  not  filed  in  time  can- 
not be  applied,  and  the  entire  subject 
rests  in  the  discretion  of  the  court, 

Tb  Biagi  V.  Howes,  66  Cal.  469,  6 
Pac.  100. 

8  Milk  V.  Itearbom,  82  Cal.  51,  22 
Pac.  111*4;  Mix  v.  S.  D.  &  C.  R.  R, 
Co.,  86  Cal.  235,  24  Pac.  1027;  Wells 
V.  Kreyenhagen,  117  CaL  329,  49  Pac. 
128;  and  see  Adams  v.  Dohrman,  63 
CaL  417. 

•  82  Gal,  51,  22  Pae.  1114.  In  the 
same  ease  it  ms  held  that  in  the  ab- 
sence of  an  indorsement  to  show  the 
date  of  filing,  an  affidavit  of  the 
clerk  to  the  enect  that  it  was  not  on 
file  at  the  liearing  of  the  motion  eonld 
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ment,  because  there  was  an  afiSrmative  showing  that  it  was  not  on 
file  at  the  hearing  of  the  motion. 

As  to  what  constitutes  a  filing  with  the  statute,  it  would  seem 
that  if  the  paper  is  actually  left  with  the  clerk  for  the  purpose  of 
filing,  before  the  submission  of  the  motion,  it  will  be  sufficient,  even 
though  no  indorsement  of  the  filing  appeared  thereon,  and  no  rec- 
ord thereof  was  made.*®  But  proof  of  filing  must  be  clear  and 
positive,  and  actual  delivery,  either  to  the  clerk  himself  or  one  of 
his  deputies,  must  be  shown,  coupled  with  proof  that  such  delivery 
was  for  the  purpose  of  filing.**  It  is  not  sufficient  to  prove  the 
actual  presence  of  the  statement  in  the  office  of  the  clerk,  unaccom- 
panied by  a  showing  as  to  how  it  came  there,  and  that  its  presence 
came  about  through  delivery  to  the  clerk,  or  one  of  his  deputies, 
for  the  express  purpose  of  being  filed.** 

Where  the  statement  or  bill  of  exceptions  is  required  to  be  filed 
within  some  specific  period  of  time,  as  in  the  case  of  the  notice  of 
appeal,  the  undertaking,  and  other  like  requirements,  as  is  the  case 
in  some  states,*'  it  is,  like  such  other  requirements,  usually  held 
to  be  mandatory  **  and  jurisdictional.*"  This  time  cannot  be  ex- 
tended in  the  absence  of  a  provision  to  that  effect,  and  such  provi* 
sion  must  be  strictly  construed  and  applied.** 


§  160.    Amendment  of  the  Statement  After  It  has  Been  Certi- 
fied and  Filed — ^Revocation  of  the  Certificate. — It  will  conduce  to 


not  be  contiB dieted  hj  the  affidavit  of 
appellant's  attorney,  even  though  sup- 
ported by  other  testimony. 

10  Mills  Y.  Dearborn,  82  Cal.  51^  22 
Pac.  1114. 

11  Boyd  ▼.  Desmond,  79  Cal.  250,  21 
Pac.  755. 

12  Boyd  T.  Desmond,  79  Cal.  250,  21 
Pac.  755. 

i>  See  note  6,  section  254,  post. 

1*  See  State  v.  Seaton,  26  Wash. 
305,  66  Pac.  397;  and  also  Russell  v. 
MiteheU,  61  Wash.  178,  112  Pac.  250. 

IB  See  Thomas  v.  Lincoln  Co.,  32 
Wash.  317^  73  Pac.  367.  The  state- 
ment or  bill  of  exceptions  will  be 
stricken  out  if  not  filed  in  time.  See 
note  7a,  Bupra. 

10  See  State  ▼.  Seaton,  supra,  and 
cases  there  cited.  Also  Driscoll  v. 
Dufur,  45  Wash.  494,  88  Pac.  929, 
where  it  was  held  that  the  order  of 
extension  could  not  be  made  outside 


the  county.  Prospector's  Development 
Co.  V.  Brdok,  31  Wash.  187,  71  Pac. 
774;  and  see  section  4377,  Pierce's 
Code  (Laws  1901,  p.  76,  c.  57).  Also, 
McQuesten  v.  Morrill,  12  Wash.  335, 
41  Pac.  56;  WoUin  v.  Smith,  27  Wash. 
349,  67  Pac.  561;  Dodds  v.  Grefirson, 
35  Wash.  402,  77  Pac.  271 ;  Thomaa  v. 
Lincoln,  supra;  Humes  v.  Hillman,  39 
Wash.  107,  80  Pac.  1104;  Brown  v. 
Kinney,  48  Wash.  448,  93  Pac.  909; 
Owen  V.  Casey,  48  Wash.  673,  94  Pac. 
473;  Crowley  v.  McDonough,  30  Wash. 
57,  70  Pac.  261;  Hotel  Co.  v.  Mer- 
chanta*  Ice  Co.,  41  Wash.  620,  84  Pac. 
402.  Also,  State  v.  Chapman,  35 
Wash.  64,  76  Pac.  525;  Rice  etc.  Co. 
V.  Pacific  etc.  Co.,  35  Wash.  535,  77 
Pac.  839;  State  v.  Huston,  32  Wash. 
154,  72  Pac.  1015;  Hennessey  v.  Ta- 
coma  etc.  Co.,  33  Wash.  423,  74  Pac. 
584;  Lamona  v.  Cowley.  31  Wash.  2^7. 
71  Pac  1040. 
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clearness  to  divide  this  subject  into  three  parts,  and  to  consider 
separately,  first,  the  nature  and  extent  of  the  power,  second,  the 
time  within  which  application  for  its  exercise  must  be  made,  and 
third,  the  evidence  upon  which  the  exercise  of  the  power  must  be 
based. 

1.  As  to  the  Existence  and  Extent  of  the  Power  to  Amend  the 
Statement  or  to  Revoke  the  Certificate, — ^When  a  statement  or  biU 
of  exceptions  has  been  certified  and  filed,  the  judge  has  no  power 
to  certify  a  second  one,  the  first  being  in  existence.^  But  he  has 
the  undoubted  power,  in  proper  cases,  to  amend  the  statement,  or 
to  cancel  his  certificate  and  direct  a  resettlement.  This  power  was 
derived  from  section  68  of  the  old  Practice  Act,  which  provided 
that  "any  pleading  proceeding  could  be  amended  or  relieved 
against  in  furtherance  of  justice."  The  corresponding  section  of 
the  Code  of  Civil  Procedure  *  is  not  dissimilar  so  far  as  the  ques- 
tion in  hand  is  concerned.  That  the  power  exists  has  been  several 
times  decided.  Thus  in  Branger  v.  Chevalier,*  where  the  judge 
revoked  his  certificate,  and  ''ordered  that  the  statement  should  be 
made  conformable  to  the  settled  statement,"  the  supreme  court 
said:  "The  first  question  presented  is  whether -the  judge  can  after- 
ward set  aside  or  revoke  his  certificate  to  the  correctness  of  the 
statement.  We  think  that  he  may  do  so  during  the  term  of  the 
court  at  which  the  judgment  was  rendered."  In  the  subsequent 
case  of  Valentine  v.  Stewart  *  the  supreme  court  aflSrmed  the  action 
of  the  judge  in  permitting  specifications  to  be  added,  "by  way  of 
amendment,"  to  a  statement  on  motion  for  new  trial,  such  specifica- 
tions relating  to  matter  contained  in  the  statement.  This  case  was 
approved  and  followed  in  Loucks  v.  Edmonson ;  *  and  in  Flynn  v. 
Cottle,*  where  the  judge  canceled  his  certificate,  the  supreme  court 
said:  "Under  section  68  of  the  Practice  Act  we  think  the  court  had 
the  power  to  cancel  the  certificate  on  becoming  satisfied  that  the 


1  People  T.  Eomero,  18  GaL  89;  and 
see  Wills  V.  Rhen  Kong,  70  Cal.  548, 
11  Pao.  7S0. 

t  See  seetion  473,  California  Code 
of  Civil  Procedure;  and  see  section 
15S.  ante,  note  17. 

»  9  Cal.  351.  The  report  of  this 
ease  d«^es  not  show  how  this  question 
arv'^se  in  the  supreme  court.  The 
ju^Ijre  of  the  court  below  revoked  his 
certfioate.  and  ^rae  morion  in  re^rd 
to  the  matter  wns  made  in  the  sapreme 


court  and  denied.  But  what  the  mo- 
tion was  or  who  made  it  does  not 
appear.  Possiblj  the  supreme  court 
maj  have  considered  the  motion  for  an 
order  of  revocation  to  be  entered  nunc 
pro  tvne  as  repeated  before  it,  and 
iave  referred  to  that  when  it  nid, 
"the  motion  is  denied." 
«  15  CaL  387. 

•  18  Cal.  203. 

•  47  CaL  520. 
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statement  as  settled  was  erroneous,  and  that  the  certificate  was 
made  through  inadvertence,  provided  the  error  was  corrected  as 
in  this  case,  either  during  the  term  or  within  five  months  there- 
after. The  point  seems  to  have  heen  expressly  decided,  and  we 
think  correctly,  in  Branger  v.  Chevalier,  9  Cal.  351." 

So  in  Low  V.  McCallan**  the  action  of  the  lower  court  in  per- 
mitting defendant  to  amend  his  specifications  at  the  hearing  of  the 
motion  by  inserting  **or  predecessors"  after  ** grantors,"  was  sus- 
tained, the  court  saying,  *'we  do  not  see  that  any  injury  resulted 
to  the  plaintiffs."  So  in  Alameda  Macadamizing  Co.  v.  Williams,*^ 
upon  the  authority  of  the  last-cited  case,  the  supreme  court  held 
that  ''the  specifications  may  be  amended  after  the  time  has  expired 
for  preparing  and  settling,  the  statement,"  though  the  method  of 
doing  so  is  not  pointed  out.  So  in  Richardson  v.  Eureka,*°  the 
moving  party  was  allowed  to  amend  his  statement  in  a  number  of 
particulars,  upon  the  authority  of  the  two  last-cited  cases,  the  court 
saying:  ''If  such  matter  was  essential  to  the  validity  of  the  state- 
ment, there  was  no  error  in  the  ruling  of  the  court,  although  the 
amendment  was  made  after  the  time  for  filing  the  statement  had 
expired." 

In  Warner  v.  Thomas  etc.  Co.,"  where  after  settlement,  engross- 
ment and  filing  the  proceedings  were  all  vacated,  certain  exhibits 
ordered  engrossed,  and  after  the  paper  was  re-engrossed  it  was  re- 
settled, the  supreme  court,  in  approval,  said : 

"We  see  no  error  in  the  proceeding.  Courts  of  justice  are  organ- 
ized for  the  purpose  of  determining  the  controversies  between  liti- 
gants according  to  their  respective  rights;  and  rules  of  procedure 
are  intended  to  facilitate  this  purpose  rather  than  to  hamper  and 
obstruct  the  action  of  the  court  in  determining  which  of  the  par- 
ties is  entitled  to  a  judgment.  Section  659  of  the  Code  of  Civil 
Procedure  makes  it  the  duty  of  the  judge  in  settling  the  statement 
to  make  it  'truly  represent  the  case,  notwithstanding  the  assent  of 
the  parties  to  any  inaccurate  statement.'  If  the  judge  shall  be- 
come satisfied  that  a  statement  as  settled  by  him  does  not  truly 
represent  the  case,  he  is  authorized,  and  it  is  his  duty,  to  make  such 
corrections  therein  as  will  cause  it  to  conform  to  the  facts.  "•• 


•*  64  Cal.  2,  27  Pac.  787. 
•b  70  Cal.  634,  12  Pac.  530. 
•c  96  CaJ.  443,  31  Pac.  548. 
«d  106  Cal.  409,  38  Pac.  960. 


*•  See  comment  on  this  case  and 
that  of  People  ▼.  Southern,  118  Cal. 
359,  50  Pac.  545,  in  Fountain  Water 
Co.  V.  Superior  Court,  139  CaL  648,  73 
Pac.  690. 
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So  in  People  v.  Southern  •'  the  principle  was  applied  to  criminal 
cases;  and  in  Swett  v.  Oray,^  amendments  were  allowed  under 
conditions  similar  to  the  Warner  v.  Thomsjs  case. 

In  view  of  these  decisions  it  seems  clear  that  the  judge  has  power 
in  proper  cases  to  allow  amendments  to  the  certified  statement  on 
file,  or  to  order  his  certificate  to  be  canceled,  and  a  resettlement 
and  re-engrossment  to  be  had.*^ 

But,  as  a  matter  of  course,  neither  party  should  be  allowed,  either 
upon  a  resettlement  or  by  way  of  amendment,  to  add  any  matter 
not  in  relation  to  proceedings  upon  the  trial.  Evidence  not  intro- 
duced, or  rulings  not  made,  or  exceptions  not  taken  at  the  trial 
cannot  be  thus  introduced  into  the  case.  And  even  of  proceedings 
which  occurred  upon  the  trial,  it  is  not  everything  which  can  be 
added  to  the  statement  after  it  has  been  certified  and  filed.  The 
proper  office  of  an  amendment  is  to  perfect  that  which  is  imper- 
fectly done,  but  not  to  originate  some  entirely  new  thing.  There- 
fore, where  the  statement  contains  a  specification  as  to  any  point, 
but  nothing  in  its  support,  the  matter  in  its  support  may  be  added 
by  amendment,  and  so  where  matter  in  support  of  a  point  was  put 
into  the  statement,  but  the  specification  was  omitted  through  in- 
advertence, such  specification  may  be  added.  But  no  case  has  been 
found  which  allows  a  party  to  add  to  the  certified  statement  on 
file  new  specifications,  not  in  relation  to  anything  contained  in  the 
statement,  and  then  to  support  such  specifications  by  the  addition 
of  entirely  new  matter.  And  it  is  believed  that  this  cannot  be  done. 
For,  as  has  been  shown,^  if  the  party  omit  to  propose  any  state- 
ment in  time,  his  right  to  have  a  statement  is  lost,  and  cannot  be 
restored  by  order.  And  it  would  seem,  where  the  party  omits  from 
his  statement,  not  only  the  specification  as  to  a  point,  but  every- 
thing else  in  relation  to  it,  that  as  to  such  point  there  is  a  total 
failure  to  file  any  statement,  and  that  the  right  to  have  a  statement 


•t  118  Cal.  359,  50  Pac.  545. 

•«  141  Cal.  63,  74  Pac.  439.  The 
principle  of  these  decisions  was  upheld 
in  the  subsequent  cases  of  Fountain. 
Water  Co.  v.  Superior  Court,  139  CaL 
648,  73  Pac.  590;  Merced  Bank  ▼. 
Price.  152  Cal.  697,  93  Pac.  866;  Es- 
tate of  Thomas,  155  Cal.  488,  101  Pfec. 
798,  and  in  Sprigg  v.  Barber,  118  CaL 
591,  50  Pac.  682,  although  the  amend- 
ment was  not  alwaj*  allowed. 


•^  In  JBstate  of  Thomas,  155  Cal. 
488,  101  Pae.  798,  the  latest  jadieial 
expression  upon  the  subject,  it  was  held 
that  where  improper  matter  has  been 
incorporated  in  a  settled  statement,  the 
proper  procedure  is  to  move  the  court  to 
set  aside  the  settlement  and  amend  tlM 
statement  under  the  proTisions  of  sec- 
tion 473,  California  Code  of  GtO  Pro- 
cedure, on  the  ground  that  it  does  not 
trulj  represent  the  case. 

T  See  section  145,  ofite. 
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as  to  the  point  cannot  be  restored  by  order.  But  there  is  no  de- 
cision upon  his  question,  and  many  practitioners  are  of  a  contrary 
opinion  to  the  one  above  stated. 

Where  the  trouble  is  that  the  statement  was  not  engrossed  as 
settled,  and  the  judge  has  certified  it  without  discovering  the  fact, 
the  matter  may  be  set  right  by  an  order  revoking  the  certificate  and 
directing  a  re-engrossment  of  the  statement  as  the  same  was  settled. 
This  was  done  by  the  judge  in  Branger  v.  Chevalier,"  above  cited. 
But  where  new  matter  is  added  to  the  statement  as  settled,  a  re- 
settlement should  be  allowed  if  desired.  For  it  frequently  happens 
that  one  party  will  abstain  from  having  matter  inserted  in  the 
statement  solely  because  of  omissions  by  the  other;  and  to  allow 
such  other  to  supply  his  omissions,  without  affording  the  first  an 
opportunity  to  present  matter  in  explanation,  would  certainly  not 
be  **in  furtherance  of  justice." 

The  power  to  amend  the  statement,  however,  is  in  the  lower  and 
not  in  the  appellate  court.®* 

2.  Time  Within  Which  Application  for  Relief  must  he  Made. — 
The  rule  that  after  the  adjournment  of  the  term  the  court  has  no 
power  to  make  any  amendment  to  the  record,  except  to  correct 
what  appears  by  the  record  to  be  a  mere  clerical  error,  was  at  one 
time  considered  to  apply  to  proceedings  on  motion  for  new  trial. 
This  was  said  in  Branger  v.  Chevalier,  and  held  in  De  Castro  v. 
Richardson.*  But  the  latter  case  was  expressly  overruled  in  Span- 
agel  V.  Dellinger,"  where  it  was  held  that  **in  the  sense  of  tne  rule 
in  hand,  as  to  a  motion  for  new  trial  under  our  practice,  there  is 
no  term  of  court,  or  if  there  is,  it  begins  and  ends  with  the  motion.*' 
The  rule,  therefore,  restricting  the  power  of  amendment  to  cases 
where  application  for  relief  was  made  before  the  adjournment  of 
the  term,  has  no  application  to  proceedings  on  motions  for  new 
trial. 

The  question  then  arises  as  to  what  is  the  limitation  of  time  for 
the  exercise  of  the  power.  And  a  general  answer  to  the  question 
is  furnished  by  the  section  from  which  the  power  is  derived,  which, 
after  granting  the  power,  contains  the  following:  ^^  '^Provided  that 

«  9  Cal.  351;  and  see  Merced  Bank  lo  34  Cal.  476. 

V.  Price,  152  Cal.  697,  93  Pac.  866.  "  Section  473,  California  Code  of 

«»  See  section  271,  post.  Civil  Procedure. 

•  25  Cal.  49.     See,  also,  V^ilson  t. 
McEvoy,  25  Cal.  169. 
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application  therefor  be  made  within  a  reasonable  time,  but  in  no 
case  exceeding  six  months  after  such  judgment,  order,  or  proceed- 
ing was  taken."  It  would  seem  to  be  clear  from  this  that  six 
months  from  the  date  of  the  certificate  ^^  is  the  extreme  limit  of 
time  in  which  the  application  may  be  made,  and  that  it  must  be 
made  in  such  sooner  time  as  is  '* reasonable.'' 

The  case  of  Merced  Bank  v.  Price  ^**  serves  as  a  leading  author- 
ity in  support  of  the  first  portion  of  this  rule.  In  that  case  the 
appellants  moved  for  an  order  of  the  supreme  court  permitting 
them  to  file,  as  a  part  of  the  record  on  appeal,  certain  specifications 
which  were  not  included  in  the  bill  of  exceptions  as  certified  by 
the  trial  judge.  It  was  made  to  appear  that  such  specifications 
were  in  fact  allowed  and  settled  by  the  judge  as  a  part  of  the  bill, 
and  that  when  he  certified  the  engrossed  bill  they  were  intended 
by  him  to  have  been  included  therein,  and  that  he  believed  they 
had  been  so  included,  but  by  inadvertence  they  had  been  omitted. 
The  supreme  court  held  that  the  certification  of  the  engrossed  bill 
was  an  adjudication  of  the  court,^^*^  and  final,  and  was  a  record 
that  could  not  be  corrected  otherwise  than  under  the  provisions  of 
section  473,  Code  of  Civil  Procedure ;  that  is,  upon  motion,  within 
six  months  after  such  certification,  and  unless  so  corrected  it  must 
stand  as  the  record  of  the  court  upon  which  its  order  was  made; 
and,  finally,  that  the  showing  did  not  warrant  the  application  of 
the  rule  of  clerical  or  ministerial  misprision.  The  following  brief 
quotation  from  the  opinion  of  the  court  gives  a  comprehensive  state- 
ment of  the  rule: 

''It  is  settled  that  an  appeal  from  an  order  denying  a  new  trial 
deprives  the  superior  court  of  jurisdiction  to  set  aside  such  order, 


IS  As  already  shown^  the  motion  is 
independent  of  the  judgment,  and 
therefore  the  six  months  does  not  run 
from  the  judgment.  The  making  of 
the  certificate,  as  heretofore  stated 
(see  section  15^,  ante,  note  17),  is  the 
**proceeding"  referred  to.  This  was 
decided  in  the  case  of  Fountain  Water 
Co.  V.  Superior  Court,  139  Cal.  648, 
73  Pac.  590,  where  the  court  held  that 
ffhen  a  statement  on  motion  for  a  new 
trial  is  settled  and  filed  it  becomes  a 
record  of  the  court,  and  is  only  sub- 
ject to  the  action  of  that  tribunal 
Nvithin  the  time  limited  by  section  473, 
Code  of  Civil  Procedure,  and  the  su- 
perior court  is  without  power  to  grant 


relief  upon  an  application  made  after 
the  expiration  of  six  months  from  the 
date  of  the  certificate  of  settlement. 
The  date  of  the  certificate  of  settle- 
ment is,  therefore,  the  point  of  time 
when  the  six  months*  period  begins  to 
run,  and  the  certificate  is  a  '*proeeed- 
Ing"  taken  against  the  moving  party. 
And  see  Merced  Bank  y.  Priee,  152 
Cal.  697,  93  Pac.  866. 

i2«  152  Cal.  697,  93  Pac.  866;  and 
see  Sprigg  t.  Barber,  118  Cml.  591,  50 
Pac.  682 ;  Estate  of  Thomas,  155  Cat 
488,  101  Pac.  798. 

12b  See  section  158,  amte,  note  17; 
and  note  12,  supra. 
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that  while  the  order  is  in  force  the  record  upon  which  it  is  based 
cannot  be  changed,  and  that  this  court  must  review  the  order  upon 
the  same  record  upon  which  it  was  made.  (See  Baker  v.  Borello, 
131  Cal.  617,  63  Pac.  914.)  A  different  rule  applies  where  the 
bill  of  exceptions  is  to  be  used  on  an  appeal  from  a  decision  made 
before  the  bill  of  exceptions  was  settled;  the  effect  of  an  amend- 
ment in  such  a  case  being  simply  to  enable  this  court  to  review 
the  decision  of  the  lower  court  in  view  of  all  the  facts  which  that 
court  had  before  it  when  it  made  its  decision.  This  is  shown  by 
In  re  Lamb,  95  Cal.  397,  [30  Pac.  568],  an  appeal  from  an  order 
setting  apart  a  homestead,  where,  after  appeal  taken,  the  judge 
of  the  superior  court  allowed  the  bill  settled  after  the  making  of 
the  order  to  be  amended  by  the  insertion  of  specifications  of  in- 
sufSciency  of  evidence.  It  is  possible  in  the  case'  at  bar,  if  it  could 
be  made  to  appear  that  the  motion  for  a  new  trial  was  heard  and 
determined  upon  the  theory  that  said  specifications  were  in  fact 
a  part  of  the  certified  bill,  a  different  rule  might  obtain.  It  is, 
however,  unnecessary  to  determine  this  question,"  etc. 

No  doubt  a  different  rule  would  control,  for  in  that  case,  if  the 
specifications  were  really  treated  as  having  been  included  in  the 
bill,  at  the  hearing,  there  can  be  no  question  but  that  their  omis- 
sion from  the  engrossed  bill  was  ministerial  misprision,  rather  than 
inadvertence — the  error  of  the  copyist  rather  than  of  the  party 
himself — and  it  would  be  the  duty  of  the  court  to  so  treat  it. 

Aside  from  the  requirement  that  the  application  must  in  any 
event  be  made  within  six  months  after  the  date  of  certification, 
what  constitutes  a  reasonable  time  must  depend  in  great  measure 
upon  the  circumstances  of  each  case.  But  in  this  regard  there 
is  a  distinction  between  cases  where  the  record  upon  which  the 
appeal  is  heard  is  made  up  after  the  rendition  of  the  decision 
appealed  from,  and  cases  where  the  decision  appealed  from  is 
made  upon  and  with  sole  reference  to  a  record  previously  made 
up,  and  which  is  sent  without  change  to  the  supreme  court.  Thus 
in  civil  cases,  statements  or  bills  of  exceptions  upon  appeal  are 
made  up  after  the  decision  appealed  from  is  rendered;  and  they 
can  be  amended  after  appeal  taken,  and  even  after  the  transcript 
is  filed.  This  was  held  with  reference  to  statements  on  appeal  in 
Flynn  v.  Cottle,"  in  which  case  the  supreme  court  said:  "The 

18  47  Cal.  526.  This  ^se  overrules  Cal.  89,  to  the  effect  that  the  appliea- 
the  dictum  in  People  vr  Bomero,  18      tion  to  amend  must  be  made  before 
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appellant  contends  that  after  the  appeal  was  perfected  in  due 
form  and  the  transcript  had  been  filed  in  this  court  containing^ 
the  settled  statement  duly  certified,  it  was  not  in  the  power  of 
the  district  court  to  invalidate  the  appeal  by  canceling  his  certifi- 
cate to  the  statement.  But  the  statement  itself  was  settled  and 
the  certificate  made  after  the  appeal  was  perfected;  and  the  fact 
that  the  transcript  was  filed  in  this  court  did  not  deprive  the 
district  court  of  any  power  which  it  otherwise  had  to  amend  its 
records."  In  such  case  the  decision  appealed  from  is  made  upon 
matter  presented  at  the  trial,  which  matter  is  afterward  inoor-' 
porated  into  a  record,  and  the  amendment  being  confined  to  matter 
presented  at  the  trial,  it  follows  that  it  cannot  result  in  the  supreme 
court  having  to  pass  upon  matter  which  was  not  before  the  court 
below  in  making  its  decision. 

That  this  is  the  correct  principle  was  decided  in  the  cases  of 
In  re  Lamb,*'*  Sprigg  v.  Barber,*'**  and  Baker  v.  Borello.*'*  In 
the  first  of  these  cases  the  trial  court  granted  a  motion  to  amend 
the  bill  of  exceptions  by  the  addition  of  certain  specifications  of 
particulars.  The  supreme  court  sustained  this  action  on  the  ground 
that  the  bill  which  was  amended  was  prepared  after  the  decision, 
and  its  purpose  was  simply  to  enable  the  appellate  court  to  review 
the  decision  **in  view  of  all  the  facts  which  that  court  had  before 
it  when  it  made  such  decision."  In  Sprigg  v.  Barber,  the  appli- 
cation was  made  nine  months  after  the  statement  was  settled.  The 
court  did  not  determine  whether  the  application  should  have  been 
granted  if  it  had  been  made  within  six  months ;  but  the  intimation 
is  plain  that  the  doctrine  of  Flynn  v.  Cottle,  supra,  would  control 
In  Baker  v.  Borello,  the  bill  of  exceptions  which  was  sought  to 
be  amended  was  the  record  upon  which  the  new  trial  order  was 
based.     The  supreme  court  said: 

**We  have  no  doubt  that  a  bill  of  exceptions,  or  statement  which 
has  been  settled  after  appeal  taken,  may  be  corrected  by  a  proper 
proceeding  under  section  473  of  the  Code  of  Civil  Procedure,  com- 


the  transcript  is  filed;  and  what  is 
Baid  in  the  latter  case  about  the  su- 
preme court  giving  ear  to  controversies 
concerning  the  record  is  irrelevant  be- 
cause the  amendment  is  to  be  made  in 
the  lower  court,  without  troubling  the 
supreme  court  in  the  premises.  After 
the  amendment  is  made  in  the  court 
below,    it    is    incumbent     upon     the 


supreme  court,  upon  suggestion  of 
diminution  of  record  properly  made, 
to  send  the  transcript  back,  or  allow 
an  amendment  thereof,  in  order  that 
it  be  a  true  copy  of  the  record  in  the 
court  below. 

!»•  95  Cal.  379,  30  Pac.  568. 

18b  118  Cal.  591,  50  Pac.  682. 

i»c  131  Cal.  617,  63  Pac.  914. 
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menced,  as  this  was,  within  six  months  after  the  settlement,  for 
in  such  cases  the 'superior  court  is  empowered  to  settle  the  bill 
or  statement — i.  e.,  to  complete  the  record — after  and  for  the 
purposes  of  the  appeal.  [Citing  above  cases.]  But  a  bill  of  ex- 
ceptions, prepared  and  settled  beforehand  to  be  used  in  support 
of  a  motion  for  a  new  trial,  after  the  denial  of  the  motion  and 
an  appeal  therefrom,  presents  a  different  question.  We  are  of  the 
opinion  that  in  such  case  the  record  cannot  be  amended,  and  this 
for  reasons  which,  though  technical,  are  nevertheless  conclusive. 
The  appeal  deprives  the  superior  court  of  jurisdiction  to  set  aside 
its  order  denying  the  new  trial,  and  while  that  order  is  in  force 
the  record  upon  which  it  is  based  cannot  be  changed,  and  this 
court  must  review  the  order  upon  the  same  record  upon  which  it 
was  made." 

It  is  thus  clear  that  a  different  rule  governs  where  the  record 
is  previously  prepared,  as  it  frequently  is  in  civil  cases,**  and  the 
decision  appealed  from  is  the  order  granting  or  refusing  the  mo- 
tion, which  order  is  mad&  upon  and  with  sole  reference  to  the  record 
upon  the  motion.*'  Nothing  which  occurred  upon  the  trial,  unless 
it  be  incorporated  into  such  record,  is  before  the  court  at  the 
hearing  of  the  motion.  And  if  anything  be  added  afterward  it 
is  evident  that  it  would  result  in  the  supreme  court  having  to  pass 
upon  a  different  record  from  that  passed  upon  by  the  court  below, 
which  is  contrary  to  a  cardinal  rule  of  appellate  practice."  It 
is  submitted,  therefore,  that  while  a  statement  or  bill  of  excep- 
tions upon  appeal  can  be  amended  by  the  court  below  after  an 
appeal  is  taken  and  the  transcript  is  filed,  a  statement  or  bill  of 
exceptions  on  motion  for  new  trial  cannot  be  amended  after  the 
decision  upon  the  motion  in  the  court  below,***  unless  the  decision 
upon  the  motion  be  first  set  aside.  Whether  or  not  such  decision 
may  be  set  aside  by  the  court  below,  before  appeal  taken,  in  order 


14  In  criminal  cases  the  record  upon 
the  motion  for  new  trial  is  made  up 
after  motion  is  decided.  Lin  Tai  v. 
Hewitt,  56  Cal.  117,  and  note  1  to  sec- 
tion 134.  Consequently,  in  such  case 
such  records  may  be  amended  after 
appeal  taken.  People  v.  Romero,  18 
Cal.  89.  The  same  is  true  in  civil 
cases  of  motions  made  upon  the  min- 
utes of  the  court. 

u  See  section  134,  ante. 


i«  See  section  283 ;  and  look  at  Sat- 
terlee  v.  Bliss,  36  Cal.  489. 

le*  Where  after  the  statement  was 
signed  and  filed,  and  the  motion  for 
new  trial  denied,  and  an  appeal  was 
taken  from  the  order  denying  the  mo- 
tion, the  judge  made  an  order  allowing 
specifications  to  be  annexed  to  the 
statement  nunc  pro  tunc  as  of  the  day 
of  the  settlement,  the  supreme  court 
disregarded  such  specifications.  Pres- 
ton ▼.  Hearst,  54  C^L  595. 


§  160  PAPEBS  ON  WHICH  THE  MOTION  HAY  BB  HADE.  846 

to  permit  an  amendment  to  the  record  upon  the  motion,  has  not 
been  decided.  It  certainly  could  not  be  unless  the  order  could 
in  such  case  be  considered  as  one  inadvertently  made  within  the 
rule  examined  in  section  134.  ^•^^  Probably  it  would  be  so  consid- 
ered. But  after  appeal  taken  the  court  below  cannot  set  aside 
its  order  granting  or  refusing  the  motion  for  a  new  trial,  to  allow 
an  amendment  to  the  statement  or  bill  of  exceptions.  For  in  such 
case,  as  above  stated,  if  the  appeal  is  to  stand,  it  must  be  heard 
upon  a  different  record  from  that  upon  which  it  was  ieard  in  the 
court  below;  and  if  the  appeal  is  not  to  stand,  the  result  would 
be  that  the  lower  court  would  have  the  power  to  invalidate  an 
appeal  taken  from  its  own  decision  to  the  appellate  court. 

In  certain  cases  the  judge  may  direct  an  amendment  without 
any  application  from  either  party;  for  under  the  code,  as  has 
been  shown,^^  it  is  the  duty  of  the  judge  to  make  the  statement 
conform  to  the  truth,  notwithstanding  the  assent  of  the  parties 
to  an  incorrect  one.  And  therefore  if  the  judge  discover  that  he 
has  been  misled  he  may  of  his  own  motion  direct  an  amendment 
or  cancel  his  certificate.  But  it  would  seem  that  he  must  act 
within  the  time  in  which  an  application  might  have  been  made 
by  the  parties.  And  it  is  thought  that  the  action  of  the  judge 
in  amending  the  statement  without  application  of  the  parties 
would  be  confined  to  making  the  statement  truly  represent  the  case 
as  to  the  points  specified,  and  that  he  could  not  of  his  own  motion 
add  specifications  of  error. 

Until  the  certificate  of  the  judge  is  attached  to  the  statement  or 
bill  of  exceptions,  the  statutory  limit  of  six  months  does  not  begin 
to  run.  ''The  proceeding  ....  had  not  been  taken  or  completed 
in  a  legal  sense,  so  as  to  be  susceptible  of  having  applied  to  it 
the  statutory  limit  under  section  473  of  the  Code  of  Civil  Pro- 
cedure. ' '  ^^*  Where,  in  such  a  case,  it  becomes  necessary  to  com- 
plete the  settlement  of  the  statement  by  attaching  thereto  the  cer- 
tificate of  the  judge,  it  is  proper  to  incorporate  an  amendment, 

iftb  See  Baker  y.  Borello,  131    Cal.  before  the  record  was  properly  settled 

617,  63  Pac.  914,  where  the  court  in-  and  certified,  this  court,  upon  reversal 

timated  the  proper  practice,  where  this  of  the  order,  maj  remand  the  cause 

was  the  case,    in    the    following    Ian-  for  further  and  orderly  proceedings." 

gvLSige:  "It  has  been  held,  and  we  have  ^f  See  sections  154  and   157,  atUe. 

no  doubt  correctly  held,  that  where  a  iTm  Smith  v.  Stockton,  73  Ci  204, 

new  trial  has  been  granted  by  an  order  14  Pac.  675. 
improvidently  or    prematurely    made 
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such  as  specifications  of  particulars  of  insufSciency  of  the  evi- 
dence. ^^'^ 

The  supreme  court  will  not  ordinarily  send  a  case  back  for  the 
mere  purpose  of  allowing  an  application  to  be  made  to  amend 
the  statement.*^" 

3.  Evidence  upon  Which  the  Exercise  of  the  Power  Should  be 
Based. — The  rule  that  after  the  adjournment  of  the  term  the 
record  could  not  be  amended,  unless  it  contained  something  'Ho 
amend  by,""  was  by  the  earlier  cases  applied  to  proceedings  on 
motion  for  new  trial.^*  But  as  is  shown  in  the  preceding  subdi- 
vision, that  doctrine  was  overturned  in  Spanagel  v.  Dellinger,*® 
in  which  case  it  was  held  that  as  to  such  proceedings  'Hhere  is 
no  term  of  court,  or  if  there  is  it  begins  and  ends  with  the  mo- 
tion." This  decision  cuts  away  the  foundation  of  the  application 
of  the  rule  to  records  on  motions  for  new  trial;  and  consequently 
such  records  can  be  amended,  although  they  contain  nothing 'Ho 
amend  by."  It  would  seem  that  the  amendment  may  be  made 
upon  the  recollection  of  the  judge,  or  upon  any  evidence  which 
is  competent  and  satisfactory  to  him.  In  the  case  of  People  v. 
Romero,'^  however,  it  was  said  that  unless  the  facts  were  undis- 
puted the  amendment  could  only  be  made  upon  documentary  evi- 
dence. In  that  case  the  judge  by  some  oversight  signed  a  bill  of 
exceptions  which  misstated  the  facts  of  the  case.  An  alternative 
writ  of  mandamus  was  issued,  and  in  response  to  it  the  judge 
returned  a  second  bill  of  exceptions  without,  however,  having  set 
aside  the  first.  The  supreme  court  held  that  it  could  not  con- 
sider the  second  bill,  and  Field,  C.  J.,  delivering  the  opinion,  said : 

**When  a  mistake  or  omission  has  occurred  the  judge  may  allow 
a  resettlement,  provided  it  is  asked  for  before  the  transcript  is 
sent  to  this  court,  and  the  mistake  or  omission  is  supported  by 
documentary  evidence,  or  is  not  denied  by  the  adverse  party.  But 
where  the  existence  of  the  alleged  mistake  or  omission  rests  in 
the  mere  recollection  of  the  judge  or  of  counsel  in  the  case,  and 
it  is  admitted  by  the  parties,  a  resettlement  should  be  refused. 

iTb  Smith  T.  Stockton,  73  Cal.  204,  i»  Branger  v.  Chevalier,  9  Cal.  351 ; 

14  Pac.  675.  De  Castro  v.  Richardson,  25  Cal.  49; 

17c  Adams  v.  Dohrman,  63  Cal.  417;  Willson  v.  McEvoy,  25  CaL  169. 

and  look  at  People  v.  Bomero,  18  Cal.  so  34  Cal.  476. 

89.  2^  18  Cal.  89. 

18  See  Morrison  y.  Dapman,  3  Cal. 
255. 
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Any  other  rule  would  be  productive  in  many  instances  of  great 
injustice.  After  the  transcript  has  been  brought  to  this  court  it 
will  not  be  sent  back,  in  order  that  the  statement  or  bill  of  exce])- 
tions  (and  these  terms  are  used  as  meaning  the  same  thing)  may 
be  changed  by  a  resettlement,  except  upon  like  proof  or  admission 
of  the  mistake  alleged.  We  cannot  listen  to  conflicting  affidavits 
or  statements  of  parties  as  to  what  was  admitted  or  proved  in  the 
course  of  the  proceedings  in  the  court  below.  The  certificate  of 
the  judge,  independent  of  the  settled  bill  of  exceptions,  cannot  rank 
higher  than  those  affidavits.  His  memory  is  of  course  subject  to 
the  same  imperfections  as  that  of  the  parties.  His  recollection  may 
be  met  by  the  different  recollection  of  others,  and  thus  a  contro- 
versy would  ensue.  It  would  be  a  very  singular  proceeding  for 
us  to  give  ear  to  a  controversy  of  such  a  character,  and  yet  it  is 
difficult  to  see  how  this  can  be  avoided,  if  the  certificate  of  the 
judge  can  be  read  at  all.  Errors  in  dates,  in  copies  of  documents, 
in  description  of  premises,  taken  from  conveyances  and  the  like, 
can  be  corrected  by  a  resettlement;  and  upon  a  proper  showing 
made  before  argument  we  may  send  the  record  back  to  the  court 
below  for  that  purpose.  So,  too,  where  the  errors  are  admitted. 
But  to  go  further  than  this  would  lead  to  infinite  mischief." 

Concerning  this  case,**  it  may  be  remarked  that  it  was  perfectly 
proper  to  quash  the  writ  issued ;  for  as  has  been  shown,**  mandamus 
can  only  be  issued  to  compel  the  judge  to  settle  some  statement, 
and  not  to  compel  him  to  settle  any  particular  one,  or  what 
amounts  to  the  same  thing,  to  set  aside  the  one  he  has  settled 
and  settle  some  other  one.  But  as  to  the  rule  asserted  that  the 
court  below  can  act  upon  documentary  evidence  only,  it  is  thought 
that  the  assertion  is  open  to  question.  Possibly  the  court  had  in 
mind  the  rule  then  prevailing  that  after  the  adjournment  of  the 
term  the  record  could  only  be  amended  where  it  contained  some- 
thing to  amend  by.  If  so,  what  was  said  must  fall  with  the  role 
rolVrrcd  to.  But  if  that  be  not  what  was  meant,  and  some  kind 
of  dvHnmientary  evidence  other  than  record  evidence  was  referred 
to«  then  it  is  thought  that  the  role  asserted  cannot  be  maintained. 
Viulor  the  rule  as  to  the  adjournment  of  the  term  the  court  could, 
hi*\'*'f  suoh  adjournment,  make  an  amendment  to  the  record  upon 
ain*  &iti$factory  evidence,  or  upon  his  mere  memory;  for  until 

tt  Sm  »ot«  13  to  Uift  sectioa.  »  8m  wtetifm  155, 
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the  adjournment  the  case  was  ''in  the  breast"  of  the  court.  And 
it  would  seem  that  after  the  abolition  of  the  restriction  the  judge 
has  the  same  power  which  he  had  before  the  adjournment,  and 
can  amend  the  record  upon  the  motion  upon  any  evidence  that 
may  be  satisfactory.  In  the  cases  of  Spanagel  v.  Dellinger  and 
Flynn  v.  Cottle,  above  cited,  it  does  not  appear  that  the  action 
of  the  court  was  based  upon  documentary  evidence.  But  no  other 
decision  upon  the  subject  has  been  found,  and  the  question  must 
therefore  be  regarded  as  not  settled, 

N0W  Trial-— ff4 
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CHAPTER  XXIIL 

PAPERS  ON  WHICH  THE  MOTION  MAY  BE  MADE— THE 

MINUTES  OF  THE  COURT. 

g  161.    When  the  motion  may  be  made  upon  tbe  minutes  of  the  court. 
§  162.    What  are  the  minutes  of  the  court. 

S  163.    Becord  on  appeal  when  the  motion  is  made  on  the  minntes  of  the 
oonrt 

§  161.  When  the  Motion  may  be  Made  npon  the  Minntes  of 
the  Oonrt. — The  old  Practice  Act  did  not  contain  any  provision 
authorizing  a  motion  for  new  trial  to  be  made  upon  the  minutes 
of  the  court;  ^  nor  was  such  a  provision  contained  in  the  Code 
of  Civil  Procedure  as  first  enacted.  But  as  amended  in  1874  the 
code  contains  the  following  provisions: 

''Sec.  658.  When  the  application  is  made  for  a  cause  mentioned 
in  the  first,  second,  third  and  fourth  subdivisions  of  the  last 
section  it  must  be  made  upon  affidavits;  for  any  other  cause  [ex- 
cessive damages,  insufficiency  of  jthe  evidence,  error  in  law]  it  may 
be  made  at  the  option  of  the  moving  party,  either  upon  the  min- 
utes of  the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the 
case,  prepared  as  hereinafter  provided." 

Whenever,  therefore,  the  motion  is  to  be  made  upon  the  ground 
of  excessive  damages,  or  the  insufficiency  of  the  evidence,  or  error 
in  law  occurring  at  the  trial  and  excepted  to,  the  party  has  the 
option  to  proceed  either  upon  a  bill  of  exceptions,  or  a  statement, 
or  upon  ''the  minutes  of  the  court."  The  last  has,  as  above  stated, 
been  in  operation  only  since  1874,  and  until  a  period  comparatively 
recent,  has  not  been  much  resorted  to  by  practitioners.  It  has  not, 
therefore,  until  recently,  received  the  exhaustive  construction  that 
has  been  given  the  provision  as  to  statements  and  bills  of  excep- 
tions. 

§  162.  What  are. the  Minutes  of  the  Oonrt.— This  question 
was  answered  by  section  660,  which  as  amended  in  1874  provides 
that  '*....  on  such  hearing  reference  may  be  had  in  all  cases 

1  See  Laws  of  1851,  p.  81 ;  Laws  of  For  corresponding  sections  of  other 

1861,  p.  590;  Laws  of  1863,  p.  643;  codes,  see  note   1,  section   135,  ante. 

Laws  of  1863-64,  p.  246;  Laws    of  And  see  note  19a,  section  157,  ante, 
1865-66,  p.  845. 
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to  the  pleadings  and  orders  of  the  court  on  file,  and  when  the 
motion  is  made  on  the  minutes,  reference  may  also  be  had  to  any 
depositions,  documentary  evidence,  and  phonographic  report  of 
the  testimony  on  file."  The  papers  thus  referred  to  constitute  the 
'' minutes  of  the  court"  as  the  term  is  used  in  section  658,  above 
quoted.  It  will  be  observed  of  section  660  that  the  papers  desig- 
nated must  be  an  file.  The  pleadings  and  depositions  are  always 
on  file ;  but  this  is  not  usually  the  case  with  regard  to  the  exhibits 
introduced  in  evidence  or  the  phonographic  report  of  the  testi- 
mony. And  such  papers  unless  on  file  would  not  be  within  the 
permission  of  the  statute.  But  the  section  does  not  specify  whether 
such  papers  are  to  be  ''on  file"  when  the  notice  of  intention  is 

■ 

given  or  when  the  motion  is  heard.  Probably  it  would  be  sufficient 
if  they  were  filed  at  any  time  before  the  hearing  of  the  motion. 
There  is  no  decision  upon  the  question. 

It  sometimes  happens  that.no  shorthand  report  of  the  court 
proceedings  is  made  during  the  trial.  This  fact  need  not,  how- 
ever, prevent  the  losing  party  from  making  his  motion  on  the 
minutes  of  the  court.  He  is  compelled  in  such  case  to  depend  upon 
the  recollection  of  the  judge  as  to  such  evidence  and  proceedings, 
and  this  is,  perhaps,  the  reason  for  the  code  provision  requiring 
the  motion  to  be  heard  at  the  earliest  practicable  period  after  no- 
tice, when  it  is  to  be  heard  on  the  minutes  of  the  court.^ 


i  Malcolmson  v.  Harris,  90  Cal.  262, 
27  Pac.  206. 

In  this  case  there  were  no  phono- 
graphic notes,  and  the  moving  partj, 
having  prepared  a  statement  contain- 
ing a  report  of  the  proceedings  and 
evidence  from  memory,  presented  the 
same  to  the  judge  who  tried  the  action 
for  settlement.  Settlement  was  re- 
fused on  the  ground  that  no  shorthand 
report  of  the  testimony  had  been 
taKon.  The  moving  party  thereupon 
asked  the  supreme  court  for  a  writ  of 
mandate  compelling  setflement,  and 
the  same  was  granted.  The  learned 
chief  justice  (Beatty),  who  wrote  the 
opinion  of  the  court,  took  occasion  to 
say:  "Possibly  the  explanation  [refer- 
ring to  the  fact  that  this  procedure 
is  so  seldom  resorted  to]  is  to  be  found 
in  the  fact  that  the  terms  of  the  stat- 
ute leave  it  doubtful  whether  in  a  case 
like  the  present,  where  there  are  no 
written  notes  of  the  testimony  capable 


of  being  placed  on  file,  the  moving 
party  can  have  any  advantage  of  the 
testimony  actually  adduced  at  the  trial, 
and  necessarily  resting  alone  in  the 
reooUection  of  the  judge.  If  so,  i^ 
is  fortunate  that  an  occasion  has 
arisen  for  removing  any  misconstruc- 
tion on  that  point,  for  we  have  no 
doubt  that  a  party  moving  on  the  min- 
utes of  the  court  may  rely  on  all  mat- 
ters that  could  be  legitimately  included 
in  a  statement  prepared  in  advance 
of  the  motion.  It  is  true  that  the 
statute  enumerates  depositions,  docu- 
mentary evidence,  and  phonographic 
report  of  testimony  as  matters  to 
whic>  reference  may  be  had  on  the 
hearing  of  the  motion  (section  660) 
and  there  is  some  force  in  the  argu- 
ment that  such  an  enumeration  should 
be  regarded  as  exclusive;  but  there  is 
much  more  force  in  the  consideration 
that  since  the  judge  has  the  undoubted 
right  to  include  testimony  actually 
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§  163.  Becord  on  Appeal  Where  the  Motion  is  Made  upon  the 
Minutes  of  the  Court. — Since  no  record  upon  the  motion  is  made 
up  before  the  hearing  in  cases  where  the  motion  is  made  upon 
the  minutes  of  the  court,  it  is  necessary  that  one  should  be  made 
afterward,  if  the  losing  party  wishes  to  take  an  appeal  from  the 
order  granting  or  refusing  a  new  trial.^  The  provision  of  the 
code  in  relation  to  such  record  is  as  follows :  ^* 

**Sec.  &61.    The  judgment-roll,  etc shall  constitute  the 

record  to  be  used  on  appeal  from  the  order  granting  or  refusing 
a  new  trial,  unless  the  motion  be  made  on  the  minutes  of  the 
court,  and  in  that  case  the  judgment-roll,  and  a  statement  to  be 
subsequently  prepared,  with  a  copy  of  the  order,  shall  constitute 
the  record  on  appeal.  Such  subsequent  statement  shall  be  pro- 
posed by  the  party  appealing  or  intending  to  appeal,  within  ten 
days  after  the  entry  of  the  order,  or  such  further  time  as  the  court 
in  which  the  action  is  pending,  or  a  judge  thereof  may  allow,  and 
the  same  or  a  copy  thereof  be  served  upon  the  adverse  party,  who 
shall  have  ten  days  thereafter  to  prepare  amendments  thereto, 
and  serve  the  same  or  a  copy  thereof  upon  the  party  appealing, 
or  intending  to  appeal,  and  thereafter  proceedings  shall  be  had, 
and  within  like  periods,  for  the  settlement  of  the  statement  as  pro- 
vided by  section  659,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so  much 
of  the  evidence  or  other  matter  as  may  be  necessary  to  explain 
them;  and  it  shall  be  the  duty  of  th^  judge  to  exclude  all  other 
evidence  or  matter  from  the  statement." 

The  statement  above  provided  for  resembles  the  statement  on 
appeal  of  the  old  Practice  Act  in  that  it  is  made  up  after  the 


given,  though  not  reported,  in  a  state- 
ment prepared  in  advance  of  the  hear- 
ing, there  is  no  reason  whj  his 
recollection  of  the  evidence  should  not 
be  equally  resorted  to  in  making  a 
statement  after  the  hearing.  The 
statement,  at  whatever  time  prepared, 
ought  to  be  a  correct  presentation  of 
so  much  of  the  testimonj  as  is  mate- 
rial, derived  from  the  reporter's  notes, 
if  there  are  anj,  and  if  not,  from  the 
recollection  of  the  judge,  assisted  by 
such  notes  as  he  maj  have  taken;  and 
the  mere  fact  that  there  is  no  short- 
hand report  of  the  trial  ought  not  to 
be  held  to  deprive  the  losing  party  of 
the  privilege  of  moving    for    a    new 


trial  in  the  speediest  and  most  eoa- 
venient  mode  prescribed  by  the  stat- 
ute, unless  its  terms  are  sneh  as  to 
admit  of  no  doubt  that  sueh  was  the 
intention  of  the  legislature." 

See,  also,  as  to  meaning  of  minutes 
of  court,  Distad  t.  Shank&n,  11  S.  D. 
1,  75  N.  W.  205. 

1  Oakland  Gas  Light  Co.  t.  Dam- 
eron,  57  Gal.  292;  and  see  BNavis  ▼. 
Hurgren,  125  Cal.  4S,  57  Pac  684; 
also  Malcolmson  v.  Harris,  90  Qd.  268, 
27  Pac.  206. 

ift  Corresponding  provisions  in  other 
codes  are :  Section  4443,  Bevised  Codes 
of  Idaho;  section  6799^  SeTiaed  CodM 
of  Montana, 
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rendition  of  the  decision  appealed  from.  And  this  resemblance 
involves  certain  consequences  elsewhere  explained.^  But  the  state- 
ment under  consideration  is  to  be  prepared  in  the  same  manner 
as  other  statements  on  motion  for  new  trial,  the  procedure  in 
relation  to  which  has  been  explained  in  the  preceding  chapter.  It 
must  be  confined,  however,  to  the  grounds  "argued  before  the 
court  for  a  new  trial."  It  would  not  be  amiss  if  the  statement 
should  contain  an  express  assertion  that  the  grounds  set  forth  in 
it  were  argued  in  support  of  the  motion.  But  probably  it  would 
be  presumed  that  the  judge  had  done  his  duty,  and  excluded  all 
the  grounds  not  argued  before  him  in  support  of  the  motion,  and 
consequently  that  the  grounds  included  were  argued.  And  if  such 
presumption  were  made,  it  would  be  sufficient  that  certain  grounds 
of  the  motion  appeared  in  the  statement.  The  statute  nowhere 
specifies  the  particularity  with  which  these  "grounds"  must  be  set 
forth.  And  in  view  of  this  omission  and  of  the  requirement  in 
the  section  above  quoted,  that  the  statement  shall  be  prepared  in 
the  same  manner  as  other  statements  on  motion  for  new  trial,  it 
is  thought  that  the  grounds  to  be  contained  in  the  statement  are 
the  specifications  of  error  and  of  the  insufficiency  of  the  evidence 
which  are  contained  in  the  notice  of  intention,'^  or  such  of  them 
as  were  argued  in  support  of  the  motion.  It  is  true  that  the 
statute  is  not  express  upon  this  point;  but  it  is  certain  that  the 
statement  must  show  what  "grounds"  were  argued  in  support  of 
the  motion.  More  particularity  than  is  necessary  in  the  specifica- 
tions contained  in  the  notice  cannot  reasonably  be  required,  and 
less  would  involve  much  uncertainty  as  to  what  specifications  had 
really  been  argued. 

As  elsewhere  shown,  the  notice  of  intention  or  notice  of  motion, 
as  here  described,  is  no  part  of  the  judgment-roll.**  If  it  is 
desirable,  therefore,  to  bring  up  the  notice  in  the  transcript,  its 
place  has  been  said  to  be  in  the  statement  or  bill  of  exceptions. 
This  is  true  whether  the  statement  or  bill  is  made  up  before  or 
after  the  hearing  of  the  motion,  whether  the  latter  is  made  upon 
a  statement  or  bill  or  upon  the  minutes  of  the  court.*** 

s  See  section  160,  ante,  Bubdivision  Cohn,  78  Cal.  384,  and  cases  cited  in 

2.  note  4,  section  151,  ante. 

s  See  section  23,  ante,  ^^  See  sections   23   and   151,  ante, 

8a  See    sections    23  and  151,  ante,  and  section  168,  post.    The  notice  will 

and   section   168,  post.    See  Pico  ▼•  be  disregarded  unless  incorporated  in 
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As  also  shown  in  another  place,  when  the  motion  is  made  apon 
the  minutes  of  the  court,  the  notice  must  contain  the  specifications 
of  particulars  and  of  error  upon  which  the  party  relies.**  A  con- 
venient practice  is,  therefore,  to  set  out  the  notice  at  length  in 
the  statement.  This  is  said  to  obviate  the  necessity  of  separate 
specifications  in  the  statement.*^  If  the  notice  is  not  brought  up, 
however,  no  presumption  inimical  to  its  sufficiency  arises;  on  the 
contrary,  it  will  be  presumed  that  it  was  sufficient.'* 

If  the  notice  fails  to  specify  the  particulars  in  which  the  evi- 
dence is  fiUeged  to  be  insufficient,  or  the  errors  of  law  relied  upon 
as  grounds  for  new  trial,  no  subsequently  prepared  statement  or 
bill  of  exceptions  is  authorized  or  required.'' 

The  statement  must  be  settled  and  certified  by  the  judge  before 
whom  the  motion  was  heard.  The  clerk  of  the  court  has  no  power 
to  supply  the  certificate  which  constitutes  the  authentication  by 
the  judge  of  a  statement  settled  by  him.** 

Proceedings  for  the  preparation  of  the  statement  can  be  com- 
menced at  the  time  of  or  before  or  after  the  taking  of  the  appeal, 
but  must  be  commenced  '' within  ten  days  after  the  entry  of  the 
order,"  or  within  such  further  time  as  may  be  granted  therefor.* 


the  statemettt  or  bill  of  exeeptioiui, 
and  if  the  specificatioiie  contained 
therein  are  relied  upon,  the  notice 
most  be  incorporated  in  the  statement 
or  bill.  Roberts  v.  HaU,  147  Cal.  434, 
82  Pae.  66. 

sc  See  section  659,  Code  of  Civil 
Procedure,  subdivision  4,  and  section 
23,  antCy  for  corresponding  sections  of 
other  codes. 

And  see  Reagan  v.  McKibben,  11  8. 
D.  270,  76  N.  W.  943,  19  Morr.  Min. 
Rep.  270 ;  Hall  v.  Harris,  1  S.  D.  279, 
36  Am.  St.  Rep.  730,  46  N.  W.  931; 
Henry  v.  Maher,  6  N.  D.  413,  71  N. 
W.  127;  Hermon  v.  Silver,  15  8.  D. 
476,  90  N.  W.  41;  Bunker  v.  Taylor, 
10  8.  D.  526,  74  N.  W.  450;  Regan  v. 
Whittaker.  14  8.  D.  373,  85  N.  W. 
863,  21  Morr.  Min.  Rep.  309;  Narre- 
gang  V.  Brown  Co.,  14  8.  D.  357,  85 
N.  W.  602,  where  it  was  held  that  the 
notice  must  specify  the  particulars  and 
errors  relied  upon,  when  the  motion  is 
to  be  heard  on  the  minutes. 

sd  What  is  here  said  as  to  incor- 
poration of  the  notice  in  the  statement 


refers  to  mere  matter  of  convenience. 
If  the  specifications  in  the  notice  stood 
the  test  at  the  hearing  of  the  motion, 
it  ia  to  be  assumed  that  they  would 
be  sufficient  on  the  appeal.  See  Leon- 
ard V.  Shaw,  114  CaL  69,  45  Fk«. 
1012;  Sprigg  y.  Barber,  122  CaL  573, 
55  Pate.  419. 

»•  See  Pico  v.  Cohn,  78  Cal.  384,  20 
Pac.  706;  Southern  Pae.  Co.  v.  Supe- 
rior Court,  105  Cal.  84,  38  Pae.  726; 
Schneider  v.  Market  St.  Ry.  Co.,  134 
Cal.  482,  66  Pae.  734;  Roberta  v.  Hall, 
147  Cal.  434,  82  Pae.  66;  and  see  note 
4,  section  151,  ante. 

M  Buckley  v.  Althorf ,  86  CaL  643, 
25  Pac.  134;  and  see  Sprigg  v.  Bar^ 
ber,  122  Cal.  573,  55  Pac  419;  and 
section  23,  ante, 

»B  Sprigg  V.  Barber,  122  Gal.  573, 
55  Pae.  419;  Kent  v.  Williams,  146 
Cal.  3,  79  Pac.  527. 

«  See  previous  chapter  relative  to 
statements  on  motion  for  new  triaL 


855 


THB  MOTION  FOB  NEW  TRIAL. 


§164 


OHAPTER  XXIV. 

THE  MOTION  FOR  NEW  TRIAL. 

§  164.  The  Motion— Bight  of  Parties  to  be  Heard  upon  It— 
Bemedy  for  Demal  of  the  Bight.— Th6  motion  tor  new  trial  by 
counsel  in  open  court  is  a  distinct  and  separate  step  in  the  pro- 
ceedings.^ It  should  be  made  as  soon  as  practicable  after  the 
completion  of  the  moving  papers,  or,  if  the  motion  is  made  upon 
the  minutes  of  the  court,  as  soon  as  practicable  after  the  notice 
is  filed.    The  provision  of  the  code  in  this  regard  is  as  follows :  ^* 

''Sec.  660.^  The  application  for  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  notice  of  the  motion,  if  the 


i  Jenkins  v.  Frink.  27  Cal.  337; 
Quivey  v.  Gambert,  32  Cal.  304;  and 
look  at  StoyeU  v.  Cole,  19  Cal.  602; 
Budd  V.  Drais,  50  Cal.  120. 

ift  This  ana  corresponding  provi- 
sions applj  to  systems  of  practice 
where  there  is  a  notice  of  intention. 
Where  the  motion  is  the  initial  step  in 
the  proceedings,  and  there  is  no  notice 
of  intention,  there  is  usually  a  specific 
time  fixed  within  which  the  notice 
must  be  filed.  See  section  17,  ante. 
Thus  in  Arizona,  the  motion  must  be 
made  within  five  days  after  rendition 
of  judgment  or  of  yerdict,  "if  the 
term  of  court  shall  continue  so  long; 
if  not,  then  before  the  end  of  the 
term."  Section  1478,  Bevised  Stat- 
utes. If  not  made  within  that  time 
the  motion  will  be  denied.  Walker  v. 
Blake  (ArizOi  108  Pac.  221,  and  cases 
cited. 

Notice  of  intention  is  not  required 
in  Colorado,  New  Mexico,  Oklahoma, 
Oregon,  Washington  and  Wyoming. 
In  Oklahoma  and  Wyoming,  provision 
is  made  for  a  proceeding  in  the  nature 
of  a  motion  for  a  new  trial,  com- 
menced after  the  adjournment  of  the 
term  at  which  the  judgment  was  ren- 
dered which  it  is  sought  to  vacate  or 
modify  by  a  petition  and  a  summons, 
which  may  be  regarded  as  a  notice,  but 
without  any  of  the  usual  characteris- 
tics of  a  notice  of  intention.  See  sec- 
tion 5829,  Compiled  Laws  of  Okla- 
homa, and  section  4605|  Compiled 
Statutes  of  Wyoming. 


In  most  of  these  states  written  mo- 
tion for  new  trial  is  expressly  required, 
and  such  motion  is  in  its  contents  and 
purpose,  although  not  in  its  form,  a 
notice  of  intention  and  a  statement  on 
motion  for  new  trial  combined..  In 
Oklahoma  provision  is  made  for  a 
case-made,  and  this  is  sometimes  made 
use  of  at  the  hearing  of  the  motion. 

But  whether  the  proceedings  are  in- 
itiated by  a  notice  or  by  a  formal 
motion,  the  principles  here  stated  are 
equally  applicable. 

It  is  to  be  noted,  however,  that 
while  the  time  to  give  the  notice  may 
be  extended,  it  is  doubtful  if  the  time 
to  fUe  the  motion  may.  In  Oklahoma 
it  has  been  held  that  the  time  could 
not  be  so  extended.  United  States  v. 
Railroad  Co.,  3  Okl.  404,  41  Pac.  729 ; 
Byland  v.  Coyle,  7  Okl.  226,  54  Pac. 
456;  Joiner  v.  Goldsmith,  25  Okl.  840, 
107  Pac.  733.  So,  in  New  Mexico 
(Schofield  V.  Slaughter,  9  N.  M.  422, 
54  Pac.  757),  and  Wyoming  (Boswell 
V.  Bliler,  9  Wyo.  277,  62  Pac.  350). 

2  The  above  section  is  as  amended 
in  1874.  As  the  code  was  first  enacted 
the  party  was  required  to  specify  in 
his  notice  the  time  and  place  of  the 
motion,  and  as  a  matter  of  course  it 
had  to  be  made  at  the  specified  time. 
The  provision  of  the  old  Practice  Act 
as  adopted  in  1851  was  as  follows: 
"Sec.  196.  The  appli<iation  for  a  new 
trial  shall  be  made  at  the  earliest 
period  practicable  after  filing  the  affi- 
davit or  statement."    Laws  of  1851, 
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motion  is  to  be  heard  upon  the  minutes  of  the  court,  and  in 
other  cases  after  the  afSdavits,  bill  of  exceptions,  or  statements, 
as  the  case  may  be,  are  filed,  and  may  be  brought  to  a  hearing 
upon  motion  of  either  party.  On  such  hearing  reference  may  be 
had  in  all  cases  to  the  pleadings  and  orders  of  the  court  on  file; 
and  when  the  motion  is  made  on  the  minutes  reference  may  also 
be  had  to  any  depositions,  documentary  evidence,  and  phonographic 
report  of  the  testimony  on  file." 

The  motion  may  be  made  orally,  but  it  is  certainly  better  prac- 
tice to  make  it  in  writing,  or  have  it  appear  in  the  minutes  of  the 
court.**  In  any  case  the  grounds  upon  which  the  motion  is  made 
must  be  given.  They  need  not  be  stated  at  length.  It  is  sufficient 
if  the  moving  party,  in  making  the  motion,  informs  the  court  as 
to  the  grounds  upon  which  he  relies.  He  may  do  this  by  referring 
to  some  other  paper,  as,  for  example,  the  notice  of  intention, 
wherein  the  grounds  must  be  set  out  at  length.  In  the  case  of 
Williams  v.  Hawley,*^  it  was  said : 


p.  82.  In  1863  this  section  was 
amended  bo  as  to  read  as  follows: 
"Sec.  196.  The  application  for  a  new 
trial  shall  be  made  at  the  earliest 
period  practicable  after  filing  the 
affidavit  or  statement,  and  the  court  or 
judge  granting  or  refusing  the  new 
trial  shall  state  in  writing  the  grounds 
upon  which  the  same  is  granted  or  re- 
fused." Laws  of  1863,  p.  361.  The 
portion  of  section  660  above  quoted  in 
relation  to  the  papers  to  which  refer- 
ence maj  be  made  on  the  hearing  is 
taken  from  section  195  of  the  old 
Practice  Act.  Section  195  always 
contained  a  similar  provision.  See 
Laws  of  1851,  p.  81;  Laws  of  1861, 
p.  590;  Laws  of  1863,  p.  643;  Laws 
of  1863-64,  p.  246 ;  Laws  of  1865-66, 
p.  845.  As  a  matter  of  course,  refer- 
ence may  be  had  also  to  the  statement 
or  bill  of  exceptions  or  affidavits. 

Corresponding  provisions  in  other 
codes  are  as  follows:  Section  220, 
Mills'  Annotated  Code  of  Colorado; 
section  4442,  Revised  Codes  of  Idaho; 
section  6797,  Revised  Codes  of  Mon- 
tana; section  7067,  Revised  Codes  of 
North  Dakota;  section  305,  Code  of 
Civil  Procedure  of  South  Dakota;  sec- 
tion 3297,  Compiled  Laws  of  Utah. 

Section  1479,  Revised  Statutes  of 
Arizona  (section  270,  Civil  Practice), 
requires  new  trial  motions  to  be  deter- 


mined at  the  term  at  which  the  motion 
was  made,  "unless  continued  for  good 
cause."  Section  2685,  subsection  133, 
Compiled  Laws  of  New  Mexico,  con- 
tains a  similar  provision.  Section 
175,  Lord's  Oregon  liaws,  contains  the 
same  requirement,  with  the  proviso 
that  the  court  may  continue  it  for 
want  of  time  to  hear  it,  or  "for  ad- 
visement." 

2a  Herrlich  v.  McDonald,  80  GaL 
472,  22  Pac.  299;  Williams  v.  Haw- 
ley,  144  Cal.  97,  77  Pac.  762. 

2b  144  Cal.  97,  77  Pac.  762;  and 
see  Great  Western  Gold  Co.  v.  Cham- 
bers, 153  Cal.  307,  95  Pac.  151;  Boin 
y.  Spreckels,  155  CaL  612,  102  P&e. 
937.  The  report  in  this  last-cited  case 
discloses  the  fact  that  at  least  one 
nisi  prtiu  judge  was  misled  by  th^ 
language  of  the  Williams  y.  Hawley 
decision.  When  the  motion  for  a  new 
trial  came  on  for  a  hearing,  aU  the 
parties  were  present,  but  the  motion 
was  submitted,  apparently  without  a 
formal  motion,  at  least  without  com- 
ment, and  it  was  thereupon  taken 
under  advisement.  A  month  later  the 
court  denied  the  motion,  reciting  in 
the  order  that  "no  oral  statement 
whatsoever  was  made  to  the  court  on 
the  grounds  or  particular  points  upon 
which  said  motion  should  be  or  was 
based,  and  that  the  court's  attention 
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"He  must,  in  some  way,  inform  the  court  what  are  the  grounds 
of  the  motion,  but  this  may  be  done  as  well  by  reference  to  some 
paper  on  file  in  the  action,  in  which  the  grounds  are  stated,  as 
by  word  of  mouth.  It  is  the  duty  of  the  clerk  to  enter  the 
motion  and  the  order  made  thereon  in  the  minutes  of  the  court, 
and  the  entry  should  state  the  grounds  on  which  the  motion  is 
based,  in  substance,  as  stated  by  the  counsel  in  making  it.  These 
grounds  need  not  in  all  cases  be  entered  in  the  minutes  in  full. 
If  counsel  refers  to  any  document  in  the  case  for  a  statement  of 
the  grounds  of  the  motion,  the  entry  may,  and  for  the  sake  of 
brevity  should,  refer  to  the  same  document,  and  the  reference  will 
be  a  sufficient  statement  for  all  purposes  of  review  by  this  court, 
provided  the  document  referred  to  is  a  part  of  the  record  properly 
brought  before  us  on  the  appeal  from  the  order.  Thus  where 
the  motion  for  a  new  trial  is  made  after  the  settlement  of  a 
statement  of  the  case  or  bill  of  exceptions,  the  motion  and  the 


was  not  called  to  any  instrument  or 
document  on  file  in  said  case  as  con- 
taining ^rounds  upon  which  to  base 
said  motion,  and  that  the  only  action 
taken  therein  bj  the  attorneys  for  de- 
fendant in  said  matter  upon  the  hear- 
ing of  said  motion  being  to  state  to 
the  court  that  the  same  was  submitted 
without  argument." 

Aside  from  the  fact  that  appellant's 
bill  of  exceptions  contained  not  only 
a  copy  of  the  notice  of  intention 
wherein  were  set  out  his  grounds  for 
the  motion,  but  also  a  request  for  a 
new  trial,  alon^  with  a  very  full  state- 
ment, and  specifications  of  the  insuffi- 
ciency of  the  evidence,  and  a  special 
direction  calling  the  court's  attention 
to  the  alleged  excessive  award  of  dam- 
ages, all  of  which  were  held  to  bring 
the  case  well  within  the  rule  expressed 
in  Williams  v.  Hawley,  the  higher 
court  called  attention  to  the  rule  an- 
nounced in  the  early  cases  of  Chabot 
V.  Tucker,  39  Cal.  434,  and  Carder  v. 
Baxter,  28  Gal.  99,  where  it  was  held 
that  even  the  failure  of  the  moving 
party  to  appear  at  the  hearing  would 
not  be  held  to  be  an  abandonment  of 
the  motion.  With  respect  to  the  WiU- 
iams  V.  Hawley  decision,  the  court 
said: 

"While  it  is  true  that  an  oral 
motion  was  made  in  that  case,  said 
motion  merely  directed  the  court's  at- 


tention to  the  bill  of  exceptions,  the 
notice  of  motion  and  other  papers; 
and  while  the  notice  of  motion,  not 
being  a  part  of  the  record,  could  not 
be  considered  by  this  court  in  deter- 
mining the  grounds  of  the  motion 
which  was  made  in  the  court  below, 
those  grounde  did  appear  with  par- 
ticularity in  the  bill  of  exceptions 
which  was  a  part  of  the  record,  and 
this  court,  therefore,  was  fully  ap- 
prised of  aU  the  grounds  stated  in  the 
notice  of  intention.  If,  in  that  case, 
the  motion  had  been  submitted  without 
argument,  we  see  no  reason  why  the 
grounds  of  appellant's  motion,  appear- 
ing fully  in  the  record  as  it  did,  could 
not  have  been  as  fully  considered  by 
the  trial  court,  and  reviewed  by  the 
supreme  court,  as  they  were,  in  view 
of  the  purely  formal  oral  statement 
made  by  the  appellant's  counsel  upon 
the  submission  of  the  motion  without 
argument  or  presentation  of  points  of 
law  for  the  assistance  of  the  court." 

Again:  "It  is  true  that  no  oral 
reference  was  made  to  the  bill  of 
exceptions,  but  it  was  on  file,  and  had 
been  settled  by  the  court,  and  con- 
tained a  copy  of  the  notice  of  motion 
specifying  in  full  the  grounds  upon 
which    the    motion    was    based,    and 
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entry,  instead  of  stating  the  grounds  at  length,  may  refer  to 
the  specifications  of  errors  and  insufficiency  of  the  eyidence  set 
forth  in  the  bill  or  statement  for  the  particulars.  If  made  on  the 
minutes  of  the  court,  reference  may  be  made  to  the  notice  of 
intention  for  the  particulars,  and  if  made  after  the  settlement  of 
a  bill  or  statement,  and  the  notice  of  intention  to  move  for  a  new 
trial  has  been  incorporated  into  such  bill  or  statement,  reference 
may  be  made  to  that  notice.  In  this  case  the  entry  of  the  motion 
in  the  minutes  was  as  follows:  'Notice  of  motion  for  a  new  trial 
read  by  Mr.  Dehy,  after  which  he  made  the  following  motion: 
And  now,  upon  the  notice  of  motion,  upon  the  pleadings  and  papers 
filed  in  this  case,  and  upon  a  bill  of  exceptions  heretofore  filed  in 
this  court  in  this  case,  we  move  the  court  for  an  order  granting 
a  new  trial  in  this  case.'  The  notice  of  motion  referred  to  in  this 
entry,  which  perhaps  means  the  notice  of  intention  to  move  for 
a  new  trial,  is  not  made  a  part  of  the  bill  of  exceptions,  and  con- 
sequently, though  printed  in  the  transcript,  it  is  no  part  of  the 

record In  view  of  the  fact  that  the  notice  of  intention 

to  move  for  a  new  trial  was  not  set  out  in  the  bill  of  exceptions, 
but  was  read  to  the  court  in  making  the  motion,  the  clerk,  under 
ordinaiy  circumstances,  should  have  taken  that  document  and  en- 
tered in  the  minutes  the  grounds  of  the  motion  as  therein  par- 
ticularized, and  thus  the  grounds  to  which  the  attention  of  the 

court  was  called  would  have  appeared  in  the  record " 

The  notice  of  motion  is  not  to  be  confounded  with  the  motion 
itself.  The  notice  is  not  a  motion.'®  A  motion  is,  in  effect,  an 
application  for  an  order  of  court.  As  above  suggested,  it  should 
be  in  writing,  carefully  prepared,  with  a  statement  of  the  grounds 


the  statement  the  motion  ^ould  be 
founded,  in  part,  on  the  settled  bilL'' 
It  thus  appears  that  while  it  is 
always  better  practice,  as  suggested 
in  the  text,  to  present  the  motion  in 
writing,  such  presentation  may  be 
oral,  and  while  it  is  better  to  at  least 
outline  the  grounds  upon  which  the 
motion  is  based,  at  the  hearing,  either 
at  length  or  by  referring  to  the 
papers  on  file  which  contain  the 
grounds  formally  set  out,  yet,  the  fact 
that  none  of  this  is  done,  and  that  the 
motion  is  submitted  without  so  much 
even  as  an  oral  suggestion,  is  not 
ground  for  a  denial  of  the  motion,  or 


even  its  dismissal,  if  the  record  of  the 
motion  sufficiently  sets  out  such 
grounds. 

2o  Sometimes  the  notice  has  beea 
held  to  stand  for  the  formal  motion. 
In  Utah  it  was  held  in  Needham  v. 
Salt  Lake  City.  7  Utah,  319,  26  Pac. 
920,  that  no  formal  motion  was  re- 
quired; and  in  East  ▼.  Mooney,  7 
Utah,  414,  27  Fbc.  4,  that  the  notice 
itself  stood  for  the  formal  motion. 

See  Storer  v.  Heitfeld,  17  Idaho, 
113,  105  Pac.  55,  where  it  was  also 
held  that  no  formal  motion  was  re- 
quired. 
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thereof,  either  entered  briefly  or  made  by  reference  to  some  other 
document.  If  not  so  made,  however,  the  motion  should,  in  any 
event,  be  entered  in  the  minutes  of  the  court. 

The  right  of  the  parties  to  be  heard  upon  the  motion  is  a  sub- 
stantial one,  and  if  they  be  deprived  of  it  the  order  granting  or 
refusing  the  motion  will  be  set  aside  if  proper  proceedings  be 
taken.  The  proper  proceeding  is  to  move  upon  affidavits  showing 
the  facts  to  have  the  order  set  aside  as  improvidently  made.  Re- 
lief cannot  be  obtained  by  appealing  from  the  order  granting  or 
refusing  the  new  trial,  because  (except  where  the  motion  is  made 
upon  the  minutes  of  the  court)  the  only  authorized  record  upon 
the  motion  must  be  made  up  before  the  hearing,'  and  being  so 
made  it  cannot  possibly  show  the  circumstances  attending  the 
hearing.  But  the  fact  that  the  party  was  deprived  of  a  hearing 
can  be  shown  by  affidavits  upon  a  motion  to  set  aside  the  order. 
That  such  is  the  proper  practice  appears  from  the  case  of  Morris 
V.  De  Cells,*  and  De  Gaze  v.  Lynch.' 

In  Morris  v.  De  Celis  the  defendant  recovered  a  judgment,  and 
the  plaintiff  commenced  proceedings  to  obtain  a  new  trial.  In 
due  course  the  statement  and  amendments  were  submitted  for  set- 
tlement. After  the  judge  had  come  to  a  conclusion  as  to  what 
should  constitute  the  statement,  but  before  it  had  been  engrossed, 
and  without  any  submission  of  the  motion,  he  made  an  order 
granting  a  new  trial.  Subsequently  he  made  an  order  that  the 
statement  should  be  considered  engrossed  as  of  a  date  prior  to 
the  order  granting  the  new  trial.  The  defendant  moved  upon 
affidavit  to  have  the  order  granting  the  new  trial  set  aside,  and 
took  an  appeal  from  the  order  denying  his  motion,  also  from  the 
order  granting  the  new  trial.  The  supreme  court,  did  not  act  upon 
the  latter  appeal;  but  upon  the  other  appeal  it  reversed  the  order 
denying  the  motion  to  set  aside,  and  remanded  the  cause  ''for 
further  proceedings  for  the  orderly  determination  of  plaintiff's 
motion  for  a  new  trial."  And  Wallace,  J.,  delivering  the  opinion 
of  the  majority,  said : 

*'I  think  that  the  court  below  should  have  sustained  the  motion 
of  the  defendant  to  set  aside  the  order  granting  the  new  trial. 
Even  in  view  of  what  is  recited  in  the  order  of  September  5th, 
it  is  clear  enough  that  the  motion  for  a  new  trial  itself  had  never 

s  See  section  134,  ante.  >  42  Cal.  362. 

«  41  Cal  33L 
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been  submitted  to  the  court  for  decision ;  and  even  if  the  cidurt  liad, 

in  the  meantime,  not  only  settled  the  statement  but  had  engrossed 

it,  and  certified  and  filed  it  as  a  correct  statement,  it  should  not 

have  undertaken  to  determine  the  motion  until  that  motion  had  | 

first  been  submitted  for  decision,   and  the  parties  afforded   an 

opportunity  to  be  heard  on  the  motion  if  desired.    The  practice 

here  pursued  operated  as  a  complete  surprise  upon  the  defendant, 

and  if  countenanced  would  be  utterly  subversive  of  the  rights  of 

the  parties  litigant." 

This  case  was  approved  and  followed  in  De  Gaze  v.  Lynch,*  and 
the  rule  established  by  it  may  fairly  be  regarded  as  settled.  And 
where  after  oral  argument  the  motion  for  new  trial  was  sub- 
mitted on  briefs  to  be  filed,  and  before  the  briefs  were  in  the 
judge  signed  an  order  granting  the  motion,  and  caused  it  to  be 
filed  and  entered  on  the  rough  minute-book  of  the  cleit,  but  on 
his  attention  being  called  to  the  matter  before  the  order  was 
entered  on  the  engrossed  minutes  rescinded  the  order  upon  the 
ex  parte  motion  of  counsel,  it  was  held  that  such  action  was 
proper;  and  Crockett,  J.,  delivering  the  opinion  of  the  supreme 
court  said:  **I  think  there  was  no  error  in  vacating  the  order 
upon  the  facts  contained  in  the  stipulation  of  counsel.  It  was 
prematurely  entered,  evidently  through  the  inadvertence  of  the 
judge,  and  before  the  motion  was  finally  submitted  for  decision. 
It  had  not  even  gone  into  the  engrossed  minutes  of  the  derk; 
and  it  was  the  duty  of  the  court,  as  soon  as  his  attention  was 
called  to  the  fact,  to  vacate,  of  its  own  motion,  an  order  pre- 
maturely made,  through  its  own  inadvertence,  before  the  final 
submission  of  the  motion."^  But  while  it  is  the  duty  of  the 
court  of  its  own  motion  to  vacate  an  order  prematurely  entered, 
yet,  if  the  court  does  not  take  that  view  of  the  matter,  it  would 
not  be  safe  to  proceed  ez  parte,  but  a  regular  motion  should  be 
made  upon  notice. 

But  the  foregoing  applies  only  where  the  order  granting  or 
refusing  the  new  trial  is  improvidently  or  inadvertently  made. 
Where  the  order  is  regularly  made,  it  cannot  be  vacated  by  the 
court  below  *  upon  its  own  motion  or  otherwise.  The  court  can- 
not grant  a  new  trial  if  the  moving  party  abandons  his  motion.* 

•  42  Cal.  362.  •  StoyeU  v.  Cole,  19  Cal.  602.    Tke 

r  Hall  T.  Polack,  42  CaL  218.    See      court  maj  deny  a  new  trial  although 

^^ection  199.  post.  both    parties     consent    that    one    be 

«  See  section  167,  post.  granted.    Phelaa  ▼•  Boix,  15  GaL  90. 
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CHAPTER  XXV. 

ORDER  DISPOSING  OF  THE  MOTION. 

§  165.  Dismissal  or  denial  of  motion  for  want  of  prosecution. 

§  166.  Granting  or  denying  motion  upon  terms. 

§  167.  Effect  of  order  on  motion  for  new  trial. 

§168.  Record  on  appeal  from  order. 

§  16^.  Record  completed  before  hearing  of  motion  is  the  onlj  record  upon 

which  order  may  be  reviewed  on  appeal. 

§  168b.  Miscellaneoua. 

§  165.  Dismissing  or  Denying  a  Motion  for  New  Trial  for 
Want  of  Prosecution. — "A  motion  for  a  new  trial  is  an  inde- 
pendent proceeding  in  an  action,  in  which  the  burden  of  acting 

is  at  all  times  upon  the  moving  party It  is  the  moving 

party  who  is  the  actor  in  the  proceeding,  and  who  is  seeking 
the  settlement  of  the  bill  of  exceptions  and  the  determination 
of  the  motion  for  a  new  trial,  and  it  devolves  upon  him  to  pro- 
ceed with  diligence.^  ....  "  Such  is  the  fundamental  rule  of 
law.  Having  traced  the  procedure  throughout  its  entire  course, 
from  the  notice  to  the  presentation  of  the  motion,  it  is  proper 
at  this  juncture,  therefore,  to  consider  this  rule  and  its  bearing 
upon  the  ultimate  disposition  of  the  motion.  In  this  connection 
it  will  be  convenient  to  consider,  first,  what  is  want  of  prosecu- 
tion of  the  motion,  and  second,  what  is  the  proper  remedy  for  it. 

1.  What  is  Want  of  Prosecution  of  the  Motion. — ^Under  the 
later  cases  the  failure  to  argue  a  motion  when  called  for  hearing 
is  not  want  of  prosecution  of  the  motion,^*  nor  is  the  failure  to 
call  it  up  for  hearing  want  of  prosecution,  for  that  can  be  done 
by  either  party.^  The  effect  of  the  cases  referred  to  is  to  restrict 
the  application  of  the  term  *'want  of  prosecution"  to  delays  in 
the  preparation  of  the  record  upon  the  motion.    In  one  sense 


1  Galbreath  v.  Lowe,  142  Cal.  295, 
75  Pac.  831  (cited  in  Dorcy  v.  Brodis, 
153  Cal.  673,  96  Pac.  278). 

la  See  section  280,  post;  also  Garter 
V.  Baxter,  28  Cal,  99;  Chabot  v. 
Tucker,  39  Cal.  434;  and  see  Boin  v. 
Spreckels,  155  Cal.  612,  102  Pac.  937. 
The  early  cases  seem  to  have  been  the 
other  way.     See  Mahony  v.  Wilson,  15 


Cal.  42;  Frank  v.  Doane,  15  Cal.  302. 
See  section  164,  ante,  as  to  necessity 
of  oral  or  written  motion. 

2  Griffith  V.  Gruner,  47  Cal.  644; 
and  look  at  Chabot  v.  Tncker,  39  Cal. 
434;  Simmons  v.  Goin,  45  Cal.  669; 
Warden  v.  Mendocino  County,  32  Cal. 
655.  The  case  of  Boggs  v.  Clark,  37 
Cal.  236,  seems  to  be  the  other  way. 
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the  failure  to  take  any  of  the  steps  required  within  the  prescribed 
time  is  want  of  prosecution  of  the  motion.  In  this  general  sense 
the  failure  to  serve  the  proposed  statement  in  time  is  want  of 
prosecution.  But  the  failure  of  the  moving  party  to  serve  the 
proposed  statement,  or  to  give  notice  of  intention,  or  to  jperform 
any  act  for  which  there  is  an  express  limitation  of  time  operates 
as  an  absolute  defeasance  of  the  right  to  make  the  motion.'  In 
such  case  the  dismissal  or  denial  of  the  motion  is  a  matter  of 
right  and  not  a  matter  which  rests  in  the  discretion  of  the  court. 
The  phrase  ''want  of  prosecution"  is  commonly  used  to  denote 
delay  in  taking  some  step  for  which  no  time  is  prescribed  by  the 
statute.  Where  such  is  the  case  the  statute  intends  a  reasonable 
time,  and  the  question  as  to  what  time  is,  under  all  the  circom- 
stances,  reasonable,  is  addressed  to  the  discretion  of  the  court.  It 
is  in  this  sense  that  dismissing  a  motion  for  new  trial  is  in  the 
discretion  of  the  court  below.*  Each  case  must,  as  a  matter  of 
course,  be  governed  by  its  own  circumstances.  In  Eckstein  v. 
Calderwood*  a  delay  of  two  months  and  a  half  in  the  engross- 
ment of  a  statement  was  held  sufiScient  to  warrant  a  dismissal 
of  the  motion.  In  0 'Neil  v.  Dougherty®  a  delay  of  six  months 
in  filing  a  statement  after  it  had  been  authenticated  was  held 
sufficient  to  warrant  the  denial  of  a  motioiL  In  Oreehn  y. 
Marker,**  the  moving  party  filed  his  statement  with  the  clerk  on 
May  26,  1884.  On  the  4th  of  October  following,  the  statemeat 
not  having  been  settled,  allowed  or  certified,  the  court,  on  motion. 


•  See  eeetion  145,  ante. 

«  As  to  dismissalB  being  in  the  dis- 
cretion of  the  court  below,  see  Boggs 
V.  Clark,  37  Cal.  236;  Chabot  v. 
Tucker,  39  Cal.  434;  Hopkins  v.  West. 
Pae.  B.  Co.,  44  Cal.  389.  In  Qal- 
breath  v.  Lowe,  142  Cal  295,  75  Pac. 
831,  it  was  said:  "The  power  to  dis- 
miss a  motion  for  a  new  trial  on  the 
ground  that  the  same  has  not  been 
prosecuted  with  due  dili^nce  being 
conceded,  the  determination  of  the 
question  as  to  whether  there  has  been 
due  diligence  is  one  necessarily  largely 
within  the  discretion  of  the  trial 
court."  This  language  was  quoted 
with  approval  in  the  later  case  of 
Dorcy  v.  Brodis,  153  CaL  673,  96  Pac. 
278.  In  Curtin  v.  Ingle,  155  Cal.  53, 
99  Pac.  480,  the  court  said:  "Whether 
a  party  has  been  guilty  of  laches  in 


that  respect  [prosecution  of  proceed- 
ings for  settlement  of  statement]  or 
not,  is  primarily  a  matter  for  the  trial 
court  before  whom  the  proceedings  for 
the  settlement  of  the  statement  on  ap- 
peal is  pending,  and  this  court  should 
not  be  called  upon  originally  to  deter- 
mine on  a  motion  to  dismiss  an  appeal, 
whether  an  appellant  has  been  derelict 
in  securing  with  due  expedition  such 
settlement."  But  supreme  court  will 
reverse  for  abuse  of  discretion.  See 
Warden  v.  Mendocino  Co.,  32  CaL 
655;  Simmons  ▼.  Goin,  45  CaL  669; 
Griffith  V.  Gruner,  47  Cal.  644. 

«  27  CaL  413;  see  People  t.  Center, 
6  CaL  191. 

«  47  Cal.  164;  cited  in  section  159, 
post. 

••  67  Cal.  364,  7  PUc  783. 
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dismissed  the  new  trial  proceedings  for  failure  to  prosecute  the 
same  with  diligence.  The  supreme  court,  on  appeal  from  an 
order  refusing  to  set  aside  the  order  of  dismissal,  declined  to 
disturb  the  action  of  the  lower  court.  Tho  ground  for  this  de- 
cision wasy  it  is  true,  because  the  motion  to  set  aside  was  made 
ex  parte;  but  it  is  believed  that  had  notice  been  given  and  the 
action  of  the  trial  court  in  dismissing  the  new  trial  proceedings 
been  reviewed  on  its  merits,  the  higher  court  would  nevertheless 
have  declined  to  interfere.  In  Lee  Doon  v.  Tesh***  failure  for 
twelve  years  after  amendments  had  been  proposed  to  prosecute 
the  motion  was  held  to  justify  dismissal.*'^  So  in  Galbreath  v. 
Lowe  ^  failure  for  thirty-nine  days  to  engross  a  small  bill  of  ex- 
ceptions was  held  to  justify  dismissal  of  the  motion.  So  in  Dorcy 
V.  Brodis**  a  delay  of  four  months  in  having' a  proposed  state- 
ment settled  was  held  to  be  inexcusable. 

2.  Remedy  for  Want  of  Prosecution  of  the  Motion. — The 
practice  to  be  pursued  where  the  moving  party  fails  to  propose 
his  statement  in  time  has  been  fully  considered  ip.  section  146.  It 
is  there  shown  that  where,  after  the  delay  complained  of,  the 
moving  party  goes  on  and  completes  his  record,  the  proper  course 


.  «b  131  CaL  406,  63  Pac.  764. 

<o  In  this  case  the  court  made  use 
of  the  following  lan^ruage:  "Where  a 
motion  for  a  new  trial  is  to  be  made 
on  a  statement  of  the  case,  the  mov- 
ing party  must  serve  the  proposed 
statement  on  the  adverse  party  within 
a  certain  time,  and  if  the  statement  is 
not  agreed  to  by  the  adverse  party,  the 
]atter  must,  within  a  certain  time, 
serve  his  proposed  amendments.  If 
the  amendments  are  adopted,  the  state- 
ment shall  be  amended  accordingly, 
and  then  presented  to  the  judge  for 
settlement;  if  not  adopted,  the  moving 
party  must  present  the  proposed  state^ 
ment  and  amendments  to  the  judge 
....  and  thereupon  the  proceedings 
for  the  settlement  of  the  statement 
shall  be  taken  by  the  parties  as  are 
required  for  the  settlement  of  bills  of 
exceptions  by  section  650 Sec- 
tion 660  requires  an  application  for  a 
new  trial  to  be  beard,  after  the  state- 
ment is  filed,  at  the  earliest  practica- 
ble period  after  notice  of  the  motion 
....  and  may  be  brought  to  a  hear- 
ing upon  motion  of  either  party  after 
the  statement  is  filed.    In  the  present 


ease  the  proposed  statement  was  served 
and  so  also  were  proposed  amend- 
ments, and  there  the  proceedings 
ended.  Whether  the  proposed  amend- 
ments were  adopted  or  not,  it  was  the 
duty  of  the  moving  party  to  present 
the  statement  and  amendments  to  the 
judge.  Defendants  did  all  they  were 
required  to  do  when  they  presented 
their  proposed  amendments.  They 
had  no  opportunity  to  call  up  the  mo- 
tion for  a  hearing,  as  the  statement 
was  not  filed  with  the  judge.  When 
the  first  motion  to  dismiss  the  proceed- 
ings was  heard  and  denied,  it  was 
upon  evidence  of  which  we  are  not  ad- 
vised, and  it  must  be  presumed  it  was 
sufficient.  Plaintiffs  may  have  made 
a  counter  showing,  satisfactorily  ex- 
plaining the  long  delay  in  the  matter 
of  the  motion  for  a  new  trial.  At  the 
hearing  of  the  last  motion  to  dismiss 
two  years  of  still  further  delay  ap- 
peared, and  nothing  was  shown  to  have 
Deen  done  by  plaintiffs  in  the  mean- 
time or  at  any  time  to  bring  forward 
their  motion  for  a  new  trial.*' 

6d  142  Cal.  295,  75  Pac.  831. 

«•  153  Cal.  673,  96  Pac.  278. 
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for  the  successful  party  is  to  reserve  his  objections  and  present 
them  to  the  judge  at  the  settlement,  and  if  the  judge  overrules 
them  and  proceeds  to  settle  the  statement,  to  have  the  objectdons 
incorporated  in  the  statement,  and  renew  them  at  the  hearing 
of  the  motion  in  the  court  below,  and  in  the  supreme  court  on 
appeal  from  the  order  granting  or  refusing  a  new  trial;  but  that 
where  the  moving  party  does  not  go  on  and  complete  his  record, 
the  only  remedy  of  the  successful  party  is  to  make  a- separate 
motion  on  afSdavits  showing  the  facts,  to  have  the  motion  for 
new  trial  dismissed.  The  observations  in  this  regard,  made  in  the 
section  referred  to,  apply  to  the  failure  to  take  any  necessary  step 
in  the  preparation  of  the  record  upon  the  motion,  whether  such 
step  be  one  for  the  performance  of  which  a  limit  of  time  is  fixed, 
or  one  which  is  to  be  performed  in  a  reasonable  time.  It  is  not 
necessary  to  go  over  the  ground  in  this  place.  It  is  not  in- 
appropriate to  add,  however,  that  if  it  is  desired  to  prosecute 
an  appeal  from  an  order  denying  a  motion  to  dismiss  a  new  trial 
proceeding  for  laches,  such  appeal  must  be  supported  by  its  own 
bill  of  exceptions.  Such  motion  and  order  and  the  matter  upon 
which  the  same  are  based  cannot  be  incorporated  in  the  state- 
ment or  bill  of  exceptions  which  accompany  the  new  trial  order.*' 
Where  the  moving  party  has  lost  his  right  to  hav«  a  statement, 
or  to  make  his  motion  for  new  trial,  it  is  proper  to  "dismiss" 
such  motion.^  A  dismissal  in  such  case  is  equivalent  to  a  "denial" 
of  the  motion.®  Where,  however,  the  order  is  made  upon  the 
motion  for  new  trial,  it  is  more  technically  correct  to  "deny" 
the  motion;  where  it  is  made  upon  a  separate  motion  to  dismiss, 
it  is  more  technically  correct  to  "dismiss"  the  motion  for  new 
trial. 

§  166.    Granting  or  Denying  a  New  Trial  npon  Terms. — ^In 

most  cases  the  court  below  confines  itself  to  granting  or  denying 
the  motion  for  new  trial.^    But  it  has  the  power  to  impose  terms 


«  Ryer  v.  Rio  Land  etc.  Co.,  147 
Cal.  462,  82  Pac.  62. 

7  Chase  v.  Evoy,  58  Cal.  348. 

8  Veil  V.  Hollis,  60  Cal.  569;  Chaae 
V.  Evoy,  58  Cal.  348;  Warden  v.  Men- 
docino Co.,  32  Cal.  655;  Liquore  v. 
Mariscano,  11  Pac.  C.  L.  J.  56.  Com- 
pare McDonald  v.  McConkey,  57  Cal. 
325,  an  obscure  case.  See  Lane  ▼. 
Superior  Court,  71  Cal.  492,  12  Pac. 
306;   Davis  v.  Hurgren,  125  Cal.  48, 


57  Pac.  684;  Credits  Co.  v.  Superior 
Court,  140  Cal.  82,  73  Pac.  1009;  Doon 
V.  Tesh,  151  Cal.  406,  63  Pac  764; 
Galbreath  v.  Lowe,  142  Cal.  295,  75 
Pac.  831. 

1  It  is  irregular  for  the  court  below 
to  grant  a  new  trial,  and  without  fur- 
ther hearing  to  render  a  eontrarr 
judgment.  MitcheU  t.  Hackett.  14 
CaL  661. 
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as  a  condition  of  making  the  order.  In  the  caae  of  Bice  y. 
Gashirie  ^  the  motion  was  npon  the  ground  of  errors  in  law  occur- 
ring at  the  trial.  The  court  below  granted  a  new  trial  upon 
condition  that  the  moving  party  should  pay  the  costs.  The  mov- 
ing party,  not  being  satisfied  with  the  terms,  appealed  from  the 
order,  but  it  was  affirmed,  and  Baldwin,  J.,  delivering  the 
opinion  of  the  supreme  court,  said:  ''The  terms  upon  which  a 
court  will  grant  a  new  trial  are  peculiarly  a  matter  within  its 
discretion.  This  must  necessarily  be  so;  for  so  many  reasons 
relating  to  the  conduct,  management,  and  peculiar  circumstances 
of  the  trial  may  exist  that  it  would  be  impossible  to  prescribe 
any  general  rules  on  the  subject.  If  error  at  law  intervenes,  a 
party  may  take  his  exceptions,  and  prosecute  his  appeal  without 
motion  for  a  new  trial;  but  if  he  makes  his  motion  and  relies 
upon  that  for  redress  against  an  improper  verdict,  he  must  sub- 
ject himself  to  the  equitable  power  of  the  court.  The  verdict 
may  have  gone  against  him,  in  some  degrees,  or  wholly,  by  his 
own  neglect  or  default,  or  even  the  rulings  of  law  be  chargeable 
to  his  own  laches  or  want  of  diligence.  In  such  cases  it  may  be 
proper  to  grant  him  a  new  trial,  yet  only  upon  equitable  terms. 
We  cannot  interfere  with  this  exercise  of  discretion  unless  upon 
a  clear  showing  that  it  has.  been  abused,  or  that  the  terms  were 
grossly  unreasonable."  But  whatever  may  be  the  grounds  upon 
which  the  power  to  impose  terms  irests,  the  existence  of  the 
power  cannot  be  denied,  at  least  in  cases  where  the  motion  is 
made  upon  grounds  which  are  addressed  to  the  discretion  of  the 
court  below.'    The  reports  furnish  many  instances  of  the  exer- 


t  13  Gal.  53. 

3  In  the  case  of  Bice  v.  Gashirie, 
above  quoted,  the  motion  was  on  the 
ground  of  errors  in  law.  That 
ground,  as  we  have  seen,  is  not  adr 
dressed  to  the  discretion  of  the  court 
below.  See  section  100,  ante.  Query: 
Is  the  doctrine  of  that  case  sgundf 
It  was  subsequently  quoted  with  ap- 

Sroval  in  Brooks  v.  S.  F.  &  N.  P.  By. 
b»  110  Cal.  173,  42  Pac.  570. 
It  is  clear  that  if  the  power  of  the 
trial  court  to  make  the  order  on  mo- 
tion for  new  trial  conditional  rests 
upon  the  rule  that  new  trial  motions 
are  addressed  to  the  discretion  of  the 
lower  court,  a  motion  made  upon  the 
ground  of  errors  of  law,  not  being  so 
N*w  Trial— 55  . '{ 


addressed,  must  be  excepted  from  the 
power.  The  point  does  not  seem  to 
have  been  raised  in  any  except  the  two 
cases  here  cited.  Nor  does  it  appear 
that  a  conditional  order  has  ever  been 
made,  except  in  Bice  v.  Gashirie,  where 
the  grouna  of  the  motion  was  error 
of  law  exclusively.  In  Eames  v. 
Haver,  111  Cal.  401,  43  Pac.  1120,  the 
supreme  court  reversed  an  order  of  ^he 
lower  court  denying  a  new  trial  on 
the  ground  of  error  in  the  instructions 
given  which  ignored  the  proper  meas- 
ure of  damages,  unless  the  respondent 
should  remit  the  excess  occasioned  by 
such  erroneous  instructions.  But  this 
was  plainly  an  application  of  the  well- 
settled  remedial  jurisdiction  of  appel- 
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eise  of  the  power.  Thus  in  an  action  of  ejectment  it  was  held 
that  an  order  granting  a  new  trial  upon  payment  by  Hie  moving 
party  of  certain  costs  was  proper.^  So  in  a  similar  acticm,  where 
the  verdict  was  for  too  much  land,  it  was  held  to  be  proper  nnder  the 
cirenmstances  to  make  an  order  that  a  new  trial  should  be  granted, 
unless  the  plaintiff  released  the  excess,  in  which  event  the  mo- 
tion should  be  denied.*  So  where  the  action  was  for  the  recovery 
of  the  land,  with  damages,  an  order  requiring  the  remission  of 
A  portion  of  the  damages  as  a  condition  of  the  denial  of  the 
motion  for  new  trial  was  affirmed.*  So  in  an  action  for  the 
value  of  the  use  of  certain  personal  property;  where  the  evidence 
was  not  sufficient  to  sustain  the  verdict  found  for  the  plaintiff, 
an  order  requiring  the  remission  of  a  portion  of  the  amount  was 
held  proper.'  So  in  an  action  for  the  recovery  of  personal  prop- 
erty with  damages  for  its  detention,  where  the  jury  rendered  a 
verdict  for  the  value  of  the  property,  and  ''damages  for  the  use 
of  the  same,"  and  also  for  exemplary  damages,  it  was  held  to 
be  proper  for  the  court  to  require  the  exemplary  damages,  and  a 
portion  of  the  other  damages  to  be  remitted,  as  a  condition  of 
denying  the  motion  for  new  trial.*  So  where  the  damages  are 
in  the  discretion  of  the^jury,  and  the  motion  for  new  trial  is  on 
the  ground  of  excessive  damages,  the  court  may  require  the  plain- 
tiff to  remit  a  portion  of  the  damages  as  a  condition  of  the  denial 
of  the  motion.*    The  rule  seems  to  be  well  settled.*^ 


late  courts  which  may  "affirm,  reverse, 
or  modify"  decrees  of  the  lower 
courts;  and  while  the  lower  court 
usually  makes  the  modification,  the 
power  to  do  so  rests  equal^  in  the 
higher  court.  See  section  295  et  seq., 
pott 

The  ground  upon  which  conditional 
orders  are  made  is  rarely  other  than 
exeessive  damages,  and  the  reouire- 
ment  is  usually  the  remission  of  the 
excess 

4  Sherman  y.  Mitchell,  46  Cal.  576; 
and  see  Rice  ▼.  Gashirie,  13  Cal.  53. 

s  Qillespie  t.  Jones,  47  Cal.  259. 

•  Chapin  y.  Bourne,  8  Cal.  294. 

T  Harrison  y.  Peabody,  34  Cal.  178. 
s  Dreyfous  y.  Adams,  48  Cal.  131. 

•  Benedict  y.  Coszens,  4  Cal.  381; 
George  v.  Law,  1  Cal.  363. 

s»  Cordor  y.  Morse,  57  Cal.  301; 
Gregg  y.  S.  P.  ft  N.  P.  By.  Co.,  58  CaL 
312;  Clanton  y.  Coward,  67  CaL  373, 


7  Pac.  787;  Phelps  y.  Cogswell,  70  CaL 
201,  11  Pac.  628;  Dayia  y.  Soathera 
Pacific  Co.,  98  Cal.  19,  32  Pac.  708; 
Domico  y.  Gasassa,  101  CaL  411,  35 
Pac  1024;  Garoutte  y.  Hal^,  104  OaL 
497,  38  Pae.  194;  Brown  y.  Cline,  109 
Cal.  156,  41  Pae.  862;  Brooks  y.  & 
P.  ft  N.  P.  By.  Co.,  110  CaL  173,  42 
Pae.  570;  Etchas  y.  Orena,  121  OaL 
270,  53  Pac.  798;  Anglo-Neyada  Co.  y. 
Boss,  123  Cal.  520,  56  Pac  335; 
Thomas  y.  Gates.  126  CkL  1,  58  Pac 
ai5;  Holtum  y.  Greif,  144  CaL  521,  78 
Pac  11;  Swett  y.  Gray,  141  CaL  63, 
74  Pac  439;  Bentley  y.  Hurlbort,  153 
Cal.  796,  96  Pac  890;  and  in  the  fol- 
lowing cases  the  supreme  court  made 
conditional  orders  on  appeal  from  new 
trial  orders:  Phelps  y.  CogsweQ,  70 
Cal.  201,  11  Pac  628;  l>nrf^  y. 
Garrey,  78  OlL  546,  21  Pac  302; 
Loveland  y.  Gardner,  79  CaL  317,  21 
Pac  766;  Eamee  y.  Hayer,  111  CkL 
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The  imposition  of  terms  is  a  matter  resting  in  the  discretion 
of  the  court  below.  Even  in  a  case  where  terms  might  have 
been  imposed,  the  order  will  not  be  reversed  merely  to  allow  their 
imposition.^*^  And  where  they  have  been  imposed  the  supreme 
court  will  interfere  only  for  an  abuse  of  discretion.^^  But  be- 
fore terms  can  be  imposed  there  must  be  some  ground  for  grant- 
ing the  new  trial.  If  the  verdict  be  justified  by  the  evidence, 
and  no  error  or  irregularity  has  intervened,  the  court  cannot 
interfere  with  it  by  imposing  terms  as  a  condition  of  its  being 
allowed  to  stand.  The  successful  party  has,  in  such  case,  a  right 
to  have  it  stand  as  it  was  rendered,  and  if  the  court  require  any 
portion  of  it  to  be  released,  the  order  will  be  reversed  on  appeal. 
An  instance  of  such  a  reversal  is  to  be  found  in  the  case  of  Pat- 
terson V.  Ely.^*  In  that  case  the  plaintiff  gained  a  verdict  for 
the  land  sued  for,  and  for  a  large  sum  as  damages,  the  giving  of 
which  sum  was  based  upon  admissions  in  the  pleadings.  The 
court  below  made  an  order  granting  a  new  trial  unless  the 
damages  were  remitted;  this  order  was  reversed  by  the  supreme 
court,  and  Field,  C.  J.,  delivering  the  opinion,  said:  ''It  is  not 
like  the  case  where  from  the  want  of  all  evidence  upon  the  sub- 
ject of  damages,  or  from  the  evidence  bejng  entirely  incompetent, 
the  court  may  impose  as  a  condition  of  allowing  the  verdict  in 
other  respects  to  stand  the  remitting  of  the  damages  found. 
Nor  is  it  like  the  case  where  the  court  may  differ  from  the  jury 
upon  the  effect  of  the  evidence,  and  therefore  properly  require  a 
reduction  of  the  damages  recovered.  It  is  a  case  upon  an  admis- 
sion by  the  record.  If  good  for  anything  it  is  good  for  the  entire 
amount." 

On  the  other  hand,  if  the  verdiet  be  not  justified,  it  ought  not 
to  be  allowed  to  stand,  and  it  would  be  an  abuse  of  discretion 
to  impose  terms  upon  the  defeated  party  as  a  condition  of  its 
being  set  aside.  This  was  made  clear  in  the  case  of  Gardner  v. 
Tatum,"*  where  the  foUowirig  order  on  motion  for  a  new  trial 
was  made:  **The  motion  ....  will  be  denied,  provided  that 
plaintiff  ....  offer  to  remit  the  sum  of  eight  hundred  dollars 
from  the  amount  of  the  verdict  herein;  provided  also,  thai  the 
defenda/nts  shall  agree  to  accept  such  verdict  and  judgment  so 

401,  43  Pae.  1120:  Sloane  v.  Southern  u  Biee  v,  Gafthirie,  13  Cal.  53. 

Cal.  Ry.  Co.,  Ill  Cal.  668,  44  Pac.  320,  la  19  Cal.  28. 

32  L.  R.  A.  193.  laa  81  CaL  370,  22  Pac.  880. 
10  aark  y.  Huber,  20  Cal.  196. 
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modified/'  etc.  The  defendants  refused  to  accept  the  verfiet  and 
judgment  as  modified.  Whereapon  the  court  entered  the  follow- 
ing order:  ''It  appearing  that  plaintiff  has  offered  to  remit  said 
sum  as  directed,  and  within  the  time  as  directed,  and  no  error 
appearing  in  the  record,  and  the  verdict  as  rendered  being  sus- 
tained by  a  preponderance  of  evidence  unless  as  to  the  amount  of 
the  verdict,  it  is  hereby  ordered  that  the  motion  for  a  new  trial 
be  and  the  same  is  hereby  denied." 

In  reversing  the  order  the  supreme  court  said : 

**We  are  of  the  opinion  that  the  court  erred  in  denying  the 
motion.  If  the  verdict  was  for  an  excessive  amount,  and  it  is 
made  clear  by  the  language  of  both  orders  that  the  court  bdieved 
it  was, — and  the  evidence,  we  think,  fully  sustains  the  court  in 
such  belief, — defendants  were  entitled  to  have  it  reduced  without 
the  imposition  of  any  terms  upon  them,  and  without  being  de- 
prived of  the  right  to  correct  any  errors  leading  to  judgment 
which,  although  supported  by  the  evidence  admitted,  is  never- 
theless erroneous.  It  was  not  the  fault  of  defendants  that  the 
jury  found  the  value  of  plaintiff's  services  to  be  nearly  double 
what  the  court  thought  the  evidence  showed  it  to  be,  and  they 
ought  not  be  punished  because  the  jury  erred.  The  court  was 
of  the  opinion  that  no  errors  had  been  committed  during  the  trial, 
but  that  the  verdict  was  for  eight  hundred  dollars  in  excess  of 
what  the  defendants  justly  owed  the  plaintiff.  Hence  its  order, 
in  effect,  is  a  penalty  of  eight  hundred  dollars  against  the  de- 
fendants, if  they  fail  to  accept  the  rulings  of  the  court,  made  dur- 
ing the  trial,  as  just  and  final." 

Where  an  order  is  made  granting  or  denying  a  new  trial  upon 
terms,  the  terms  must  be  complied  with  before  the  party  can 
obtain  the  benefit  of  the  order.  If  the  moving  party  comply  with 
the  terms  imposed  upon  him,  and  so  obtain  the  benefit  of  the 
order,  he  cannot  afterward  complain  of  their  imposition.^  But 
it  has  been  held  that  the  acceptance  of  such  tenns  by  the  other 
party  docs  not  preclude  him  from  appealing  from  the  oider.^* 
Either  party  feeling  himself  aggrieved  by  the  order  may  appeal 
from  it. 

la  Bartelle  t.  Connor,  6  CaL  140. 

i«  Tj9on  T.  Wells,  1  Cal.  37S.    Oomparo  Htoffcinaii  ▼•  Sivaaida  K  A  I. 
Od.,  64  eu.  57,  28  Pic  116. 
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If  the  conditions  are  accepted  the  moticm  must  be  regarded  as 
disposed  of  in  accordance  with  the  same;  and  vice  versa,  if  re- 
fused." 

If  a  waiver  of  an  excessive  amount  in  a  judgment  is  made 
pending  a  motion  for  a  new  trial,  and  before  a  conditional  ordeif 
is  made,  it  is  proper  to  deny  the  motion  at  once  and  without 
condition,  where  a  conditional  order  based  upon  the  amount 
waived  would  have  been  proper," 

The  usual  practice  is,!  after  acceptance  of  the  condition  has 
been  filed,  a  conditional  order  having  been  made,  to  enter  an 
absolute  order  at  once.*^ 


§  167.  Effect  of  the  Ord^  Granting  or  Refusing  a  New 
Trial. — The  general  rule  under  our  practice  is  that  where  an 
appealable  order  has  been  regularly  made,  the  court  which  made 
it  has  no  power  upon  a  subsequent  change  of  opinion  to  set  it 
aside,  except  in  the  cases  provided  by  the  statute.^  This  rule 
applies  to  orders  on  motion  for  new  triaL  If  the  order  was  in- 
advertently or  improvidently  made,  the  court  which  made  it  may 
vacate  it  on  its  attention  being  called  to  the  matter ; '  but  other- 
wise it  is  final,  so  far  as  that  court  is  concerned.^  This  was 
held  in  Coombs  v.  Hibberd.*    In  that  case  the  court  below,  after 


IB  Bee  Garoutte  y.  Halej,  104  CaL 
4&7,  38  Pac.  194;  Oaroutte  v.  William- 
son,  108  Gal.  135,  41  Pac.  35,  413; 
Brown  ▼.  Cline,  109  Cal.  156,  41  Pac. 
862;  Holtnin  ▼.  Oreif,  144  Gal.  521, 
78  Pac.  11. 

In  Winningham  y.  Philbrick,  56 
Wash.  38,  105  Pae.  144,  the  court 
said:  ''It  has  long  since  been  estab- 
lished that  when,  upon  ruling  upon 
motion  for  a  new  trial,  the  court 
grants  or  refuses  a  new  trial  upon 
conditions  set  forth  in  the  order,  the 
compliance  with  the  condition  within 
the  time  fixed,  or  the  failure  to  com- 
plj  within  the  time  fixed,  operates  as 
an  absolute  grant  or  denial  of  the 
new  trial^  and  the  status  and  rights  of 
the  parties  become  finally  fixed  and 
determined  as  of  right.  And  see 
cases  cited. 

i«  Bentley  y.  Hurlburt,  153  Cal. 
796,  96  Pac.  890. 

IT  Bentley  y.  Hurlburt,  153  GaL 
796,  96  Pac.  890. 

1  See  section  199,  post,  and  look  at 
section  164,  ante* 


2  See  sections  164,  ante,  and  199, 
post. 

2a  "Clerical  misprisions  may  be  cor- 
rected at  any  time,  by  an  order  of 
court,  but  judicial  errors  can  be 
remedied  onlj  through  a  motion  for  a 
new  trial."  Egan  y.  Egan,  90  Cal.  15, 
27  Pac.  22.  And  see  Freeman  on 
Judgments,  sec.  70;  Forquer  y.  For- 
quer,  19  111.  68:  Aetna  Ins.  Go.  y.  Mo- 
Cormiek,  20  Wis.  265;  Thompson  y. 
Thompson,  73  Wis.  84,  40  N.  W.  671 ; . 
McLean  v.  Stewart,  14  Hun  (N.  Y.), 
472;  San  Joaquin  etc.  Go.  v.  West, 
99  Gal.  345,  33  Pac.  928 ;  Dyerville  Co. 
y.  Heller,  102  Cal.  615,  36  Pac.  928; 
Kaufman  y.  Shain,  111  Gal.  16,  52 
Am.  St.  Bep.  139,  43  Pac.  393 ;  People 
y.  Curtis,  113  Gal.  68,  45  Pac.  180; 
Dickey  y.  Gibson,  113  Gal.  26,  54  Am. 
St.  Rep.  321,  45  Pac.  15;  O'Brien  y. 
O'Brien,  124  Gal.  422,  57  Pac.  225; 
Canadian  etc.  Co.  y.  Clarita  etc.  Co., 
140  Gal.  672,  74  P&c.  301.    ' 

•  43  CaL  452. 
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denying  a  motion  for  new  trial  regularly  made,  granted  a  mo- 
tion to  vacate  the  order  and  allow  the  moti(»i  for  new  trial  to  be 
reheard.  The  order  vacating  the  order  denying  a  new  trial  was 
reversed  on  appeal,  and  Niles,  J.,  delivering  the  opinion,  said : 

"It  will  hardly  be  contended  that  under  our  form  of  practice 
a  court  could  entertain  two  successive  motions  for  new  trial  in 
the  same  case  upon  identical  grounds.  The  right  to  move  for  a 
new  trial  is  a  creature  of  the  statute,  and  this  statute  provides 
for  but  one  statement  and  one  motion.  The  motion  to  vacate 
the  order  was  equivalent  in  its  effect  upon  the  parties  to  a  re- 
newed motion  for  a  new  trial  It  demanded  another  hearing  of 
a  question  once  determined,  and  resulted  in.  the  granting  of  a 
new  trial  which  had  been  once  refused.  If  this  practice  should 
be  allowed,  several  consequences  not  contemplated  by  the  statute 
would  ensue.  The  limited  time  within  which  a  motion  for  a 
new  trial  may  be  made  would  be  practically  enlarged,  for  there 
can  be  no  good  reason  why  the  motion  to  set  aside  the  order 
should  be  made  within  a  limited  number  of  days.  The  proceed- 
ings after  judgment  would  be  interminable,  for  the  last  order 
could  be  vacated  upon  motion  for  the  losing  party,  and  so  ad 
infinitum.  There  must  be  some  x>oint  where  litigation:  in  the 
lower  court  terminates,  and  the  losing  party  is  turned  over  to 
the  appellate  court  for  redress.  In  the  ease  of  Morris  v.  De 
Celis,  41  Cal.  33.1,  it  appeared  that  the  motion  of  plaintiff  for 
a  new  trial  was  granted  by  the  district  court  upon  its  own  mo- 
tion, and  before  any  statement  bad  been  settled  or  motion  sub- 
mitted by  counsel  This  court  held  that  the  order  should  have 
been  set  aside  upon  the  defendant's  application.  There  is  an 
evident  distinction  between  that  case  and  the  one  now  presented. 
There  was  no  foundation  in  the  former  case  for  any  order  in  the 
premises.  There  was  no  statement  on  which  the  court  could  act, 
and  no  motion  for  a  new  trial  had  been  made.  As  the  order 
stood  in  the  way  of  defendant's  appeal,  by  depriving  him  of  the 
benefit  of  a  statement,  through  which  alone  the  grounds  of  appeal 
could  be  presented,  it  should  have  been  set  aside  by  the  court 
that  made  it.  The  error  was  not  that  the  motion  for  a  new  trial 
was  improperly  granted,  but  that  an  order  was  made  at  alL  In 
the  present  case  the  proceedings  upon  plaintiff's  motion  for  a 
new  trial  were  in  all  respects  regular.  The  statement  had  been 
settled  and  the  motion  heard  and  denied  in  the  required  order 
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and  in  due  fomL  Every  error  of  the  conrt^  induding  its  sup- 
posed miartake  in  regard  to  the  respective  dates  of  the  deed  and 
lease,  appeared  in  the  statement,  and  could  have  been  reviewed 
upon  appeal  from  the  order  refusing  a  new  triaL  This  was  the 
plaintiff's  proper  and  only  redress."  * 

The  rale  laid  down  in  Coombs  v.  Hibberd  has  been  approved  in 
subsequent  cases.** 

Granting  a  new  trial  has  the  effect  of  vacating  the  judgment 
as  well  as  the  verdict;  for  the  judgment  rests  upon  the  verdict, 
and  must  fall  with  it.*  And  therefore  an  appeal  cannot  be  taken 
from  the  judgment  after  a  motion  for  new  trial  has  been  granted.^ 
Unless,  indeed,  an  appeal  be  taken  from  the  order  granting  the 
motion,  in  which  event  the  judgment  may  be  said  to  be  subsist- 
ing for  the  purpose  of  an  appeal  therefrom,  until  the  order  is 
affirmed,  or  until  the  expiration  of  the  time  for  appeal.*  But 
the  appeal  from  the  judgment  should  be  dismissed  upon  the  affirm- 
ance of  the  order  granting  a  new  trial;*  for  such  affirmance 
vacates  the  judgment,^*  even  though  the  latter  has  been  already 
affirmed.^^ 

The  effect  of  an  order  granting  a  new  trial  is  to  place  the  parties 
in  the  position  they  held  before  any  trial  had  taken  place.  ^* 


*  In  the  case  of  Wilson  v.  McEvoy, 
25  Gal.  169,  it  was  held  that  an  order 
denying  a  motion  for  new  trial  conld 
not  be  vacated  bj  the  court  below, 
after  the  adjournment  of  the  term. 
The  special  effect  of  this  case  was 
done  away  with  by  Coombs  v.  Hibberd, 
above  quoted,  under  which  an  order 
on  motion  for  new  trial,  regularly 
made,  cannot  be  vacated  at  any  time 
after  it  is  made.  Terms  of  court  have 
been  abolished.  And  look  at  Spanagel 
V.  DelUnger,  34  Cal.  476. 

»  Nichols  V.  Dunphy,  58  Cal.  605; 
People  V.  Center,  61  Cal.  191;  Dor- 
land  V.  Cunningham,  66  Cal.  484,  6 
Pac.  135;  Odd  Fellows'  etc.  Bank  v. 
Deuprey,  66  Cal.  168,  4  Pac.  1173; 
Wiggin  V.  Superior  Court,  68  Gal.  398, 
9  Pac.  646;  Greehn  v.  Marker,  67 
Cal.  364,  7  Pac.  783 ;  Lang  v.  Superior 
Court,  71  Cal.  491,  12  Pac.  306;  Car- 
penter  v.  Superior  Court,  75  Cal.  596, 
19  Pac.  174;  Brown  v.  Cline,  109  Cal. 
156,  41  Pac.  862;  People  v.  Curtis,  113 
Cal.  68,  45  Pac.  180;  Holtum  ▼.  Greif, 
144  Cal.  521,  78  Pac.  11;  Whitney  v. 
Superior  Court,  147  CaL  536,  82  Pac. 
37. 


•  Thompson  v.  Smith,  28  Cal.  527; 
Walden  v.  Murdbck.  23  Cal.  540,  83 
Am.  Dee.  135;  Martin  v.  Matfield,  49 
Cal.  42;  Wheeler  ▼.  Kassabaum,  76 
Cal.  90,  11  Pac.  119;  Kent  ▼. 
Williams,  146  Cal.  3,  79  Pac.  527; 
Powden  v.  P.  C.  S.  8.  Co.,  149  Cal. 
151,  86  Pac.  178.  The  result  is  the 
same  where  the  order  refusing  a  new 
trial  is  reversed.  In  re  Kaufman,  117 
Cal.  288,  59  Am.  St.  Bep.  179,  49  Pac. 
192. 

T  Kower  v.  Gluck,  33  Cal.  401. 

8  Pierce  v.  Birkholm,  110  Cal.  669, 
43  Pac.  205;  Henry  v.  Merguire,  111 
Cal.  1,  43  Pac.  387;  Mountain  Tunnel 
Co.  V.  Bryan,  111  Cal.  37,  43  Pac.  410; 
Etchas  V.  Orena,  121  Cal.  270,  53  Pac. 
798. 

•  Bank  of  Savings  (San  Jose)  v. 
Bank  of  Madera,  121  Cal.  543,  54 
Pac.  85. 

10  Bell  ▼.  Staacke,  151  CbI.  544,  91 
Pac   322. 

11  Swett  ▼.  Gray,  141  Cal.  83,  74 
Pac.  551. 

12  Kent  y.  Williams^  146  CaL  3,  79 
Pac.  527. 
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S  107k.  The  Order  Should  Dispose  of  All  the  Grrands  of  the 
Motion. — Wihere  the  judge  of  the  court  below  denies  the  mo- 
tion he  should,  as  a  matter  of  course,  examine  aU  the  grounds 
upon  which  it  is  made.  And  it  is  safe,  in  the  majority  of  cases, 
to  assume  that  this  is  done.  But  it  frequently  hapx>ens  that 
where  the  judge  grants  the  motion,  he  does  so  upon  some  one 
ground,  leaving  the  others  unnoticed.  Perhaps  it  is  not  too 
much  to  say  that  this  is  usually  what  is  in  fact  done.  It  is, 
however,  a  most  pernicious  practice,  and  frequently  results  in 
gross  injustice.  If  the  unnoticed  grounds  involve  questions  of 
law  only,  no  practical  difSculty  can  arise;  for  the  supreme 
court  examines  such  questions  from  the  same  point  of  view  as 
the  court  below;  and  while  it  may  be  erroneous  in  the  court  be- 
low not  to  pass  upon  a  question  presented  by  the  record,  it  is 
an  error  without  injury.  But  if  the  unnoticed  grounds  involve 
questions  of  fact,  or  the  exercise  of  discretion,  very  serious 
consequences  may  result.  For  it  may  turn  out  that  the  ground 
upon  which  the  order  was  made  is  erroneous.  In  such  case  if 
the  supreme  court  examines  the  other  grounds  at  all,  it  must 
assume  that  they  have  been  in  fact  passed  upon  by  the  court 
below,  and  in  cases  involving  questions  of  fact  or  questions  of 
discretion,  if  there  be  room  for  difference  of  opinion,  the  order 
must,  upon  well-settled  principles,  be  affirmed.  It  may  be,  how- 
ever, that  if  the  court  below  had  passed  upon  those  grounds, 
it  would  have  decided  them  differently.  And  in  such  case  it  is 
manifest  that  the  party  has  lost  his  verdict  and  judgment  with- 
out the  merits  of  the  question  being  examined  by  either  tribu- 
nal. In  view  of  this  it  seems  clear  that  it  is  the  duty  of  the 
court  below  to  pass  upon  all  the  grounds  upon  which  the  motion 
is  made,  and  to  distinctly  state  in  his  order  what  disposition  is 
made  of  each  ground. 

A  correct  view  of  the  subject  involves  a  consideration  of  the 
proper  construction  of  the  record  on  appeal,  and  the  presump- 
tions applicable  thereto ;  and  this  subject  is  treated  elsewhere.^ 
It  is  sufficient  here  to  say  that  the  order  on  the  motion  should 
distinctly  and  expressly  dispose  of  all  the  grounds  on  which  it  is 
made. 

But  it  is  not  necessary  that  the  order  should  be  for  a'retrial 
of  all  of  the  issues.    On  the  contrary,  the  trial  court  may  prop- 

&  See  section  284,  posU' 
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erly  grant  a  new  trial  of  one  or  any  part  of  the  issues.**  Bnt, 
in  making  suoh  an  order,  the  eourt  should  with  great  certainty 
recite  the  issues  which  are  to  be  retried,  so  that  counsel  and 
the  appellate  court  may  know  exactly  the  questions  involYod 
within  the  scope  of  the  order.  If  this  particularity  be  not 
observed  the  order  for  a  new  trial  will  be  reversed.^** 

§  168.  Becord  on  Appeal  from  an  Order  Granting  or  Refus- 
ing a  New  Trial — ^Before  1861  there  was  no  special  provision 
with  referen-ce  to  the  record  on  appeal  from  orders  on  motion 
for  new  trial.  The  matter  was  regulated  by  the  provisions  in 
reference  to  the  record  on  appeal  from  orders  in  general.^  Sec- 
tion 343  provided  that  where  an  order  was  made  upon  affidavits 
a  statement  on  appeal  was  not  necessary ;  but  the  affidavits  should 
be  annexed  to  the  order.'  And  section  346  provided,  among 
other  things,  that  ''on  an  appeal  ....  from  an  order  .  .  .  . 
the  appellant  shall  furnish  the  court  with  ....  a  copy  of  the 
papers  used  on  the  hearing  of  the  court  below,  such  copies  to 
be  certified  by  the  clerk  to  be  correct.""  Under  these  pro- 
visions the  affidavits  or  statement  used  on  the  hearing  in  the  court 
below  could  be  used  on  appeal. 

In  1861  a  special  provision  was  mad<e  with  reference  to  motions 
for  new  trial.  Section  195,  as  then  amend'Cd,^  provided,  among 
other  things,  that  "the  affidavits  and  counter^affidavits,  or  the 
statement  used,  in  connection  with  such  pleadings,  depositions, 
and  minutes  of  the  court,  as  read  or  referred  to  on  the  hearing, 
constitute  without  further  statement  the  papers  to  be  used  on 
appeal  from  the  order  granting  or  refusing  the  new  trial.''  This 
provision  stood  until  the  adoption  of  the  Code  of  Civil  Procedure. 
Under  the  provision  it  was  plain  that  the  papers  used  on  the 
motion  could  be  used  in  the  supreme  court  without  being  em- 
bodied in  a  statement  on  appeal  prepared  after  the  order  on  the 
motion  ;•  nor  was  a  bill  of  exceptions  proper.*    All  that  was  nec- 


ift  San  IMego  Land  Co.  y.  Neale,  78 
Cal.  63,  20  Pac.  372,  3  L.  K.  A.  83; 
Duff  V.  Duff,  101  Cal.  1,  35  Pac.  437; 
Directors  F.  I.  Dist.  T.  Abila,  106  Cal. 
365,  39  Pac.  793. 

lb  Mountain  Tunnel  Co.  y.  Brjan, 
111  Cal.  36,  43  Pac.  310. 

i  As  to  which  Bee  section  261,  post, 

s  Laws  of  1851,  p.  165;  and  see 
Laws  of  1854,  p.  64. 


s  Laws  of  1851,  p.  106;  and  see 
Laws  of  1854,  p.  64;  and  Laws  of 
1863-64,  p.  247. 

*  Laws  of  1861,  p.  590. 

s  Loucks  V.  Edmonson,  18  Cal.  2C^; 
and  see  Walden  v.  Murdock,  23  CaL 
540,  83  Am.  Dec.  135 :  People  v,  Bart- 
lett,  40  Cal.  142;  Quivey  v.  Gambert, 
32  Cal.  304;  Johnson  y.  Muir,  43  CaL 
542. 

•  Bodlej  y.  Ferguson,  25  CaL  584. 
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easary  was  that  the  etatement  or  affidavits  used  on  the  motitMi, 
together  with  the  pleadings/  etc.,  should  be  sent  up  properly 
certified. 

The  provisions  of  the  code,  as  amended  in  1874/  are  as  fol- 
lows: 

''Sec.  952.  On  an  appeal  from  an  order  granting  or  refusing 
a  new  trial,  the  appellant  must  furnish  the  court  with  a  copj  of 


T  McQuada  y.  WhaUey.  29  Cal.  613. 
The  record  on  appeal  should  contain 
only  such  papers  as  were  nsed  or 
referred  to  at  the  hearing  of  the  mo- 
tion. Botsford  ▼.  Van  £per  (Nov.), 
106  Pac.  440. 

"The  tranacript  on  an  appeal  from 
the  order  denying  a  new  trial  must 
contain  all  of  the  records  and  papers 
coDflidered  by  the  judge  in  passing 
upon  such  motion."  Doust  v.  Tele- 
phone Co.,  14  Idaho,  677,  95  Pac.  209. 

s  During  the  first  year  of  the  opera- 
tion of  the  code  the  provision  in  rela- 
tion to  the  record  on  appeal  from  an 
order  on  motion  for  new  trial  was  as 
follows : 

"Sec.  661.  The  court  or  judge  de- 
ciding the  motion  must  immemately 
thereafter  file  with  the  clerk  of  the 
court  a  statement  in  writing  under 
his  hand  containing:  (1)  The  name  of 
the  court  and  the  title  of  the  cause; 
(2)  a  reference  to  all  pleadings,  bills 
of  exceptions,  and  affidavits  used  on 
the  motion;  (3)  a  statement  that  the 
pleadines,  etc.,  so  referred  to  are  made 
part  of  the  statement;  (4)  the  de- 
cision of  the  court  upon  the  motion; 
(5)  the  ground  upon  which  the  de- 
cision rests;  (6)  a  statement  that  the 
party  against  whom  the  decision  is 
rendered  excepts  to  the  decision.  And 
the  statement  so  made  and  filed  con- 
stitutes and  has  all  the  force  and 
effect  of  a  bill  of  exceptions  to  the 
order  granting  or  refusing  the  mo- 
tion." 

Corresponding  provisions  of  other 
codes  are  as  fofiows: 

Arizona:  No  specific  provision  is 
made  for  a  record.  Section  1485,  Be- 
vised  Statutes  (section  276),  however, 
of  'general  application,  makes  "every 
paper  filed  in  a  case"  a  part  of  the 
record  therein.  See  note  3a^  section 
229,  as  to  record  in  seneml;  note  3b, 
section  230,  as  to  juagment-roll;  note 
Sb»  section  250,  as  to  statements;  note 


6,  section  254^  bills  of  exceptions;  note 
1,  section  265,  as  to  transcript  on  ap- 
peal. 

Colorado:  No  specific  provision  for 
record  on  appeal  made. 

Idaho:  Section  4820,  Bevised  Cbdes, 
is  identical  with  section  952  of  the 
California  code  quoted  in  th^  text. 
Reference  is  made  therein  to  section 
44^,  as  the  California  code  refers  to 
section  661.  Section  4443  is  the  same 
as  section  661  of  the  CaHfomia  code, 
except  as  to  the  phrase,  "or  the  records 
and  files  in  the  action,"  which  is  in- 
serted after  "affidavits"  and  before 
"or  bill  of  exceptions." 

Montana:  The  practice  was  for- 
merly the  same  as  in  California,  bat  in 
1907  amendments  were  made  (act  ap- 
proved February  26,  1907,  section  2), 
which  have  the  effect  of  changing  it» 
though  not  materially.  Section  711^ 
Bevised  Codes,  is  as  follows:  "On  an 
api>eal  from  an  order  granting  or  re- 
fusing a  new  trial,  the  appellant  must 
furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  a  copy  of  the  notice 
of  intention  to  move  for  a  new  trial, 
a  copy  of  the  order  appealed  from,  a 
copy  of  the  papers  designated  in  see- 
tion  6799  (1176). 

Section  6799  (1176)  is  as  foDows: 
"The  jadgment-roU,  or  suck  parts 
thereof  as  may  be  neeessaij  to  be 
eoneideied  on  the  appeal,  and  the 
affidavits,  or  bill  of  exceptions,  used 
on  the  hearing,  tofipether  with  the 
papers  designated  in  section  7114 
(1738),  constitute  the  zecoid  to  be 
used  on  appeal  from  an  order  granting 
or  refusing  a  new  trial,  unless  the  mo- 
tion is  made  on  the  minutes  of  the 
court,  and  In  that  case  the  judgment- 
roll,  or  such  parts  thereof  as  may  be 
necessary  to  the  consideration  of  the 
appeal,  and  a  statement  of  the  case 
to  DO  sabeequentiy  prqiared,  together 
vrith  the  papers  designated  in  section 
7114  (1738),  constitute  the  zeeord  on 
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the  notice  of  appeal,  of  the  order  api>ealed  from,  and  of  the 
papers  designated  in  section  six  hundred  and  sixty-one  of  this 
code. ' ' 

^'Sec.  661.  The  judgment-roll  and  the  affidavits,  or  bill  of  ex* 
ceptions,  or  statement,  as  the  case  may  be,  used  on  the  hearing, 
with  a  copy  of  the  order  made,  shall  constitute  the  record  to  be 
used  on  appeal  from  the  order  granting  or  refusing  a  new 
trial '' 

It  is  to  be  observed  of  section  661,  just  quoted,  that  instead  of 
making  the  record  on  appeal  consist  of  ''the  papers  used  on  the 
hearing  in  the  court  below,"  as  was  done  by  section  346  of  the 
old  Practice  Act,  and-  as  is  done  by  section  951  of  the  code  in 
reference  to  other  orders,  it  attempts  to  enumerate  the  papers 
which  are  to  constitute  the  record  on  appeal.  And,  curiously 
enough,  it  omits  the  notice  of  intention  to  move  for  a  new  trial. 
Now  since  the  code  contains  no  provision  other  than  the  above  in 
relation  to  the  matter,  it  is  not  perceived  by  what  authority  the 


appeal.  Such  Bubsequent  statement  of 
the  ease  must  be  proposed  by  the  party 
appealing,  or  intending  to  appeal, 
within  ten  days  after  notice  of  the 
entry  of  the  order,  or  such  further 
time  as  the  court,  or  a  judge  thereof, 
maj  allow,  and  such  statement,  or  a 
copy  thereof,  shall  be  served  upon  the 
adverse  party,  who  shaU  have  ten  days 
thereafter,  or  such  further  time  as  the 
court  or  a  judge  thereof,  may  allow, 
to  prepare  and  serve  amendments 
thereto  upon  the  party  appealing  or 
intending  to  appeal;    and  thereafter 

groceedings  shall  be  had,  and  within 
ke  periods,  for  the  settlement  of  the 
statement,  as  is  provided  by  section 
6796  (1173)  with  regard  to  bills  of 
exceptions." 

Nevada:  See  section  265,  note  1,  as 
to  transcript  on  appeal,  in  generaL 
No  specific  provision  is  made  for  a 
record  on  appeal  from  new  trial 
orders,  separate  and  distinct  from  ap* 
peals  from  other  orders.  It  is  to  be 
noted,  however,  that  no  statement  on 
appeal  from  such  an  order  is  neces- 
sary.  Gregory  v.  Frothingham,  1  Nev. 
253;  Johnson  ▼.  Wells-Fargo  &  Co., 
6  Nev.  224,  3  Am.  Rep.  245;  Bryant  v. 
Carson  etc.  Co.,  3  Ner,  313,  93  Am. 
Dec.  403.  The  proper  record  on  such 
an  appeal  consists  of  "the  statement 
on  motion  for  new  trial  (if  there  if 


one),  pleadings,  depositions,  docu- 
mentary evidence  on  file,  and  minutes 
of  the  court."  Id.  Where  there  is  a 
statement  on  motion  for  new  trial, 
there  need  be  none  on  appeal. 
O'Neale  ▼.  Cleveland,  3  Nev.  485. 

North  Dakota:  See  note  1,  section 
265,  post,  and  note  3a,  section  229, 
post, 

Oklahoma:  No  specific  provision  for 
record  on  appeal. 

South  Dakota:  Section  308,  Code  of 
Civil  Procedure,  provides: 

"A  bill  of  exceptions  or  statement 
of  the  case  used  upon  the  hearing  of 
a  motion  for  a  new  trial,  or  a  bin  of 
exceptions  prepared  as  provided  in 
section  296,  or  a  statement  of  the  case, 
prepared  after  judgment  in  the  man* 
ner  provided  in  section  303,  and  within 
the  same  time  after  judgment  as  is 
allowed  for  the  preparation  of  a  bill 
of  exceptions  may  be  used  on  appeal 
from  the  final  judgment;  such  state- 
ment shall  only  contain  the  grounds 
argued  before  the  court  for  a  new 
trial,  and  so  much  of  the  evidence  or 
other  matter  as  may  be  iMKsessary  to 
explain  them,,  and  it  shall  be  the  du^ 
of  the  judge  to  exclude  all  other  evi- 
dence or  matter  from  the  statement." 

Utah:  No  specific  proviaioii  for  reo* 
ord  on  appeal. 
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supreme  court  could  consider  the  notice  of  intention  nsleas  em- 
bodied in  a  statement  or  bill  of  exceptions,  and  the  court  has  so 
held.*  Prior  to  the  adoption  of  rule  XXIX  of  the  supreme  court  ^ 
there  was  some  doubt  as  to  whether  the  notice  could  be  brought 
up  at  all  in  caj^es  where  the  motion  was  made  upon  affidavits; 
since,  in  such  case,  there  might  be  no  bill  of  exceptions  in  which 
it  might  be  embodied.  The  affidavits,  upon  being  identified  by 
the  judge,  were  used  on  appeal  without  being  incorporated  in  a 
bill  of  exceptions.  Rule  XXIX,  however,  changed  the  practice,  and 
there  need  now  be  no  question  upon  this  point.^®  Indeed,  there 
seems  to  be  no  reason  why  there  ever  should  have  been  any 
question  upon  the  point,  for  if  the  notice  was  entitled  to  be  em- 
bodied in  a  bill  of  exceptions  at  all,  it  was  entitled  to  have  a  bill 
of  its  own. 

The  substitution  of  a  different  record  from  that  designated 
by  the  statute  is  improper.^* 

The  record  on  appeal  from  an  order  on  motion  for  new  trial 
terminates  with  the  order,  and  cannot  be  made  to  embrace  sub- 
sequent proceedings.^*  Affidavits,  therefore,  made  after  the  dis- 
position of  the  motion,  must  be  embodied  in  a  separate  bill  of 
exceptions,  and  if  so  embodied  may  be  considered  on  the  appeal.^* 


•  Bee  sections  14  and  151,  ante. 
Note  4  of  the  laet-numbered  section. 

Mi  The  rule  is  as  follows:  "In  aU 
eases  of  appeal  from  the  orders  of  the 
superior  courts,  the  papers  and  evi- 
dence used  or  taken  on  the  hearing  of 
the  motion  must  be  authenticated  by 
incorporating  the  same  in  a  bill  of 
exceptions,  except  when  another  mode 
of  authentication  is  provided  bj  law." 

10  See  section  264,  post,  for  a  dis- 
cussion of  the  rule,  and  the  history  of 
the    practice    prior    to    its    adoption. 

Section  1246  of  the  California  Penal 
Code  prescribes  the  record  on  appeal  in 
criminal  cases.  Under  this  section  "the 
notice  of  appeal,  the  record  (by  which 
it  is  presumed  is  meant  the  minutes 
of  the  court),  and  ....  all  bills  of 
exceptions,"  constitute  the  record  on 
appeal. 

Section  1176  of  the  same  code  ex- 
cepts written  instructions,  and  such 
as  hare  been  taken  down  by  the  re- 
porter from  the  bill  of  exceptions, 
and  makes  them  a  part  of  the  judg- 
ment-roll by  indorsement  by  the  trial 


judge,  bat  otherwise  thenr  must  be 
incorporated  in  the  bill  of  exceptions. 
People  Y.  Sing  Tow,  145  CaL  1,  78 
Pac.  235.  It  thus  appears  that  no 
provision  is  made,  as  in  the  Code  of 
Civil  Procedure,  for  taking  up  the  mo- 
tion, the  proceedings  and  the  order. 
It  has  therefore  been  held  that  mle 
XXIX  covers  these  matters.  People  ▼. 
Buiz,  144  Cal.  251,  77  Pac  907  (see 
Chief  Justice  Beatty's  dissenting  opin- 
ion) ;  People  v.  Sing  Yow,  145  Cal.  1, 
78  Pac.  235;  People  v.  Durand,  1  Cat 
App.  71,  81  Pac.  672;  People  ▼. 
Frank,  2  Cal.  App.  283.  83  Pac.  578; 
People  Y.  Silvers,  6  Cal.  App.  69,  92 
Pac.  506 :  People  v.  Busso,  8  Cal.  App. 
636,  97  Pac.  700. 

11  Bodley  v.  Ferguson,  25  Oal  584; 
Kelly  V.  Larkin,  47  Cal.  58;  Caulfield 
Y.  Doe,  45  CaL  221;  People  y.  Doe, 
45  CaL  43 ;  and  see  Thompson  y.  Pat- 
terson, 54  CaL  542. 

is  Coombs  Y.  Hibberd,  45  CaL  174. 

IS  Williams  y.  Barter,  121  CU.  47, 
53  Pae.  405. 
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§  168a.  The  Becord  Oompleted  Before  the  Motion  is  Heard 
is  the  Sole  Becord  npon  Which  the  Order  can  be  Beviewed  on 
Appeal. — Ab  heretofore  shown,  unless  the  motion  for  a  new  trial 
is  made  on  the  minntes  of  the  €Ourt,  it  is  essential  that  a  state* 
ment  or  bill  of  exceptions  should  be  previously  prepared,  pre- 
sented, settled,  engrossed  and  certified,  in  accordance  with  the 
provisions  of  the  Code  of  Civil  Procedure.  In  the  absence  of  such 
a  statement  or  bill  of  exceptions,  the  trial  court  is  not  in  a  position 
to  review  its  own  action  as  to  the  errors  of  law  alleged,  or  as  to 
the  question  whether  the  verdict  or  other  decision  is  justified  by 
the  evidence  or  not.^  Nor  is  the  appellate  court  in  any  better  posi- 
tion with  respect  to  such  questions  than  the  trial  court  was  with- 
out the  same  record.'  The  penalty  for  failure  or  neglect  of  the 
moving  party  to  prepare  such  a  statement  or  bill  of  exceptions 
is  a  denial  of  the  motion.  So  the  penalty  for  the  failure  of  the 
'  appellant  to  prepare  the  transcript  on  apx>eal  in  the  manner  pre- 
scribed in  sections  952  and  661  of  the  Code  of  Civil  Procedure  is 
an  affirmance  of  the  order  denying  a  new  trial  and  a  reversal  of 
the  order  granting  it;  the  penalty,  in  either  event,  being  made 
to  fall  upon  the  party  at  fault." 

For  it  is  the  exclusive  privilege  of  the  losing  party,  as  well 
as  his  duty,  to  prepare  the  record  to  be  used  upon  the  review 
of  the  order  or  the  decision  complained  of.  The  successful  party 
has  no  part  in  the  preparation  of  this  record,  beyond  the  priv- 
ilege of  offering  amendments.  These  amendments  are  limited  to 
the  points  made  on  behalf  of  the  losing  party,  and  do  not  extend 
to  the  suggestion  of  errors  to  the  supposed  prejudice  of  the  party 
who  won .  the  case.  Such  errors  are  immaterial,  and  cannot 
affect  the  question  as  to  whether  the  party  who  lost  should  in 
fact  have  won.  It  matters  not  Whether  the  motion  is  denied  or 
granted.  The  record  on  appeal  is  the  same,  and  errors  to  the 
supposed  prejudice  of  the  Successful  party  are  no  more  material 
after  the  motion  is  granted  than  before.  If,  therefore,  the  suc- 
cessful party  at  the  trial  desires  to  appeal  from  the  order  grant- 
ing a  new  trial,  he  must  do  so  upon  the  record  upon  which  the 
motion  is  heard,  just  as  the  losing  party  would  have  had  to  do  if 

1  See  section  134,  ante*  Pae.  396;  Pereira    ▼.    City    Savings 

t  See  Stratbern  v.  Dakin,  63  Cal.      ^wik   128  Cal.  45   60  Pac  524. 
•^^  iLFUAbucAu  ▼.  A^w^tu,  v«  v^«.  3  g^^   section   134,   ante,  and  see 

478  i  Larkin  t.  Larkin,  76  Cal.  323, 18      cases  cited  in  last'  note. 
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the  motion  lad  been  denied.  The  appellant  in  neither  case  is 
anthorized  to  add  to  or  aabtract  from  the  record  which  was  be- 
fore the  court  at  the  hearing  of  the  motion.  The  appellate 
court  is  called  upon  to  review  the  order  granting  or  deny* 
ing  the  motion  for  a  new  trial,  upon  the  specifications  con- 
tained in  the  statement  on  motion  for  a  new  trial,  and  not  to 
determine  whether  the  plaintiff  is  entitled  to  the  relief  soagbt. 
The  sole  object  of  the  appeal  is  to  ascertain  whether  the  trial 
court  erred  in  granting  the  motion  (or  denying  it,  as  the  case 
may  be),  on  the  record  made  up  by  the  moving  party,  in  respect 
of  any  or  all  of  the  grounds  stated  in  the  specifications  presented 
by  the  moving  party.  There  can  be  no  other  record  on  the  ap- 
peal, for  it  is  the  only  record  presented  to  the  trial  court.  And 
there  can  be  no  other  specifications,  for  a  like  reason.'* 

§  168b.  Miscellaneous. — ^The  order  may  be  amended  at  any 
time  to  conform  to  the  facts,  under  the  inherent  power  of  the 
court  to  make  its  records  speak  the  truth ;  and  when  so  amended 
the  second  order  takes  the  place  of  the  first  for  all  purposes,  and 
if  an  appeal  is  taken  is  the  order  appealed  from.^  The  amend- 
ment can  be  made  only  in  the  trial  court,  and  never  in  the  ap- 
pellate court.'  Aside  from  the  power  to  amend  the  order  so  as 
to  make  it  speak  the  truth,  it  is  believed  that  the  power  of  amend- 
ment does  not  exist.* 

No  provision  is  made  for  notice  of  the  making  of  a  new  trial 
order,  and  it  is  the  duty  of  the  attorney  for  the  moving  party  to 
ascertain  the  entry  of  such  an  order.^ 

Sft  See  Byxbee  y.  Dewej.  128  GkL  •  See  seeiion  199,  post, 

822,  60  Pae.  847.  «  Galbreath  ▼.  Lowe,  142  GaL  295, 

1  Garoutte  v.  Haley,  104  CaL  497,  75  Pac  831;  Vinson  ▼.  Los  Angel«« 

8S  Pac.  194.  etc.  By.  Co.,  147  Cal.  479,  82  Pac.  53; 

s  Clare  ▼.  Sacramento  etc  Co.,  122  BeU  v.  Staaeke,  148  CaL  404,  83  Pae. 

CaL  504,  55  Pac  326.  245. 


BBAHjVDt 

A  tPMMM  on  fMWV  trtfll  Mid  flp 


3  6105  044  079  213 

ITMFORO  UNIVERSITY  LAW 


M       C 


